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THE HEARING OFFICER: | have a second preiminary point before mein
opposition number 80513, which is to admit into the proceedings a witness
statement by the opponent's trade mark attorneys, to which is attached what
they claim to be an assgnment document. This assignment document
indicates that the opponent’s trade mark was assigned to them within the period
alowed for by the Paris Convention and the Trade Marks Act, such that they
can claim priority over the gpplicants trade mark.

In these proceedings the applicants have aready submitted a document
which satesthat it isatrue copy of the origina document and it is certified by
the Swedish Patent and Registration Office as being so. That document
indicates that the trade mark in question was assigned from one party to the
opponent on 13th November 2001 which is outside the relevant date. The
document that the opponent's attorney's witness statement seeks to have
admitted states that the assgnment took place in August; it is dated 21st
August 2001.

Whilgt | have no doubt that both sides are satisfied that their respective
documents are authentic, it seemsto me that the opponent's document raises

more questions than it answers. 1f the opponents have aready submitted an



assignment document to the Swedish Office dated November, in order that the
assignment of the application for regidtration could be put into their name, what
was the purpose of the earlier assgnment document? Mr. Morcom submits
that the later document may well have been a confirmatory assgnment. Mr.
Reddington, on the other hand, suggests thet the earlier document was smply
an agreement to assgn and that the later document was the assgnment
document. The opponent’s witness statement, as | have dready indicated,
does not provide any answers to these questions.

It seems to me that this dispute between the partiesis one of some
sgnificance, and | have dready ruled this morning that an amendment to the
pleadings should not be alowed. When it comes to the question of whether or
not this additional document should be admitted into the proceedings, it seems
to me that that request should aso be refused. That does not, however, solve
the problem of the dispute between the parties; not least because there is
another opposition not far behind this one, and indeed the outcome of this case
could determine the later opposition.

For those reasons it may seem sengible, in order to avoid multiplicity of
proceedings, for me to dlow this document in, hear submissions, and reach a
decison accordingly. But it sseemsto me, in the light of the paucity of
information about the status of this new document as opposed to the first
document which both sides accept is a certified copy of materid which ison the
file a the Swedish Patent and Regidration Office, that thereislittle point in me
doing so because, given the questions that come to mind in relation to that
document, | would be able to giveit very little weight in the proceedings. That
being so, | do not see it being in any way determinative to the outcome of these
proceedings.
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For those reasons | am going to refuse the request to have admitted this
further statutory declaration by the opponent's trade mark attorneys. That may
well determine the opposition proceedings here. However, it would perhaps
provide the opportunity for this gpplication for regigtration to proceed and for the
opponent in this case to consder amore focused application for a declaration
of invaidity which would alow proper pleadings and proper evidence and thus a
sensble, fair and just decison to bereached.  Given the way this st of
proceedings has developed, | think such an outcome is amost impossible.

| will hear submissons on costs.

MORCOM: Before we get to that stage, gr, the position is that we may wish to
appeal. We have to consider that. | have to say that, as far as the Convention
point is concerned, athough we are pretty clear in our submission that the fact
that the company was a Jersey company isirrdevant, and we are confident in
our case that the rules permitted what was done, | think | am, in view of your
ruling, without any armoury & al on the ownership point, which means there
would be no useful purpose served in arguing the rest of the oppaosition this
morning.

In those circumstances, would you defer any decision dismissing the
opposition until the time for gppealing has expired and, if within that time we
give notice of gpped, would you then be prepared to defer your decison on the
opposition until that gpped isheard? That would seem to be the most sensble
way.

HEARING OFFICER: | think Ruth Annand, the appointed person, in adecision
in relaion to the mark POINT FOUR, has confirmed that any gpped to the
appointed person or the court has a suspensory effect on cases, so | do not

need to give that particular ingtruction.
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MORCOM: What | did not want was an immediate decison dismissing the
oppostion.

HEARING OFFICER: No. | wasnot intending immediately to dismissthe
oppostion, but clearly if there was no apped, then the effect of that would be
that the opposition could be determined on the basis of the materia before us.
MORCOM: 1 think the pogtion in practice isthat if there is no apped we would
have to withdraw, because | cannot argue that ownership point.

HEARING OFFICER: Y ou would have no earlier right, and that would be the
end of the matter.

MORCOM: Subject to gpplying for adeclaration of invdidity.

HEARING OFFICER: Yes. Can | have submissions on costs?

MORCOM: Again | cannot resist an order for the costs relating to today. | think
the codts rlating to the opposition would have to await any apped. Having

sad that, on the basis that you ultimately dismiss the opposition at some sage,
the costs would be worked out in the way that you usudly doit. | do not think |
can say any more than that.

HEARING OFFICER: Thank you. Mr. Reddington?

REDDINGTON: That soundsfar enough.

HEARING OFFICER: Costs on the scae in the usua way?

REDDINGTON: Yes. Could | ask what happens with regard to arguing my two
other points on priority? If you say it looks asif today | have won on the idertity
of the gpplicant point, then if the apped in relation to this evidence succeeds

and if that evidenceis admitted, and if when it is eventualy considered
substantively it is consdered to be good evidence, when do | get the
opportunity to argue my other two points?

HEARING OFFICER: Let usassumeit is the gppointed person rather than the
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court, but even if it isthe court, then the Regidtrar will not have considered the
other matters, nor the substantive issue of the opposition as awhole, the 5(1)
and 5(2)(a) points. Therefore it would be remitted back, which iswhy | do not
want to hear al your submissions today because if the appea does not

succeed then we have not wasted anybody'stime. |If it does succeed, then yes,
we will be back again on whatever basis the appointed person or the court
directs.

Therefore | am refusing both. | will get the transcript and have alook at
that and let you both have it, and the time for gppeal will commencethen. You
are aware thet if it isan apped to the court you have got fourteen days; if itis
an appedl to the gppointed person it is twenty-eight days. If you want an
extension of time to gpped to the court, you have got to go to the court for the
extenson of time. If you want more time in relaion to the gppointed person,
you come to us.

MORCOM: Thetimewill run from the date you send us the transcript?
HEARING OFFICER: Yes. In both cases the date will run from the date that |
st by the sending of the decision. | have refused both requests. The
gpplication for regigtration will not proceed until the matter of the apped has
been determined. Thank you both very much.



