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TRADE MARKS ACT 1994

IN THE MATTER OF TRADE MARK APPLICATION
NO. 3724248 BY
AGING ANALYTICS LTD
TO REGISTER THE TRADE MARK:

Health as the New Wealth

IN CLASSES 16, 36, 41 & 42

AND

OPPOSITION THERETO
UNDER NO. 433960
BY
GEETA SIDHU-ROBB



BACKGROUND & PLEADINGS

1. AGING ANALYTICS LTD (“the applicant”), applied to register the trade
mark shown on the front page of this decision in the United Kingdom on
22 November 2021. It was accepted and published in the Trade Marks
Journal on 4 March 2022 for various goods and services in Classes 16,
36, 41 and 42. For the purposes of this opposition the relevant services in

the specification are:

Class 41: Academies [education]; boarding school education; club
services [entertainment or education]; coaching [training];
organization of competitions [education or entertainment];
educational or entertainment services provided by art galleries;
educational examination; educational examination for users to qualify
to pilot drones; educational services provided by schools; educational
services provided by special needs assistants; organization of
exhibitions for cultural or educational purposes; practical training
[demonstration]; arranging and conducting of in-person educational
forums; providing information in the field of education; religious
education; teaching / educational services / instruction services; rental
of training simulators; training services provided via simulators;
tutoring; vocational retraining; vocational guidance [education or

training advice]; arranging and conducting of workshops [training].

2. Geeta Sidhu-Robb (“the opponent”) opposes the application on the basis
of Section 5(2)(b) of the Trade Marks Act 1994 (“the Act”). The opponent

is the proprietor of the following mark:
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Trade Mark no. UK00003128307

Trade Mark Health is Wealth

Goods & Class 32,41 & 43

Services

Relied Upon

Relevant Dates Filing date: 23 September 2015

Date of entry in register:
4 March 2016

For the purpose of this opposition, the opponent, as shown above, relies

on her services in Class 41 of the earlier mark.

In her notice of opposition, the opponent claims that the contested mark
are “phonetically and conceptually similar to the Opponent’s registration
and visually similar to a high degree”. The opponent asserts that the

competing services in Class 41 are identical and/or highly similar.

The applicant filed a notice of defence and counterstatement denying the
claims made in relation to the similarity of the marks. The applicant also
made contentions as to the scope of goods and services without
addressing the identity or similarity of the competing services in question.
However, this was addressed in the applicant’s written submissions.

The applicant requested that the opponent provides proof of use of its

earlier mark relied upon.

Only the opponent filed evidence in these proceedings, which will not be
summarised but will be referred to as and where appropriate during this

decision.

Both parties filed written submissions in lieu of a hearing which will not be
summarised but will be referred to as and where appropriate during this
decision. No hearing was requested and so this decision is taken following

a careful perusal of the papers.
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9. In these proceedings, the opponent is represented by Harper James and
the applicant is unrepresented.

10. Although the UK has left the EU, Section 6(3)(a) of the European Union
(Withdrawal) Act 2018 requires tribunals to apply EU-derived national law
in accordance with EU law as it stood at the end of the transition period.
The provisions of the Trade Marks Act relied on in these proceedings are
derived from an EU Directive. This is why this decision continues to make

reference to the trade mark case law of EU courts.

Relevant Date/Period

11. An “earlier trade mark” is defined in Section 6(1) of the Act:

“(1) In this Act an “earlier trade mark” means —

(a) a registered trade mark, international trade mark (UK) or
European Union trade mark or international trade mark (EC)
which has a date of application for registration earlier than that
of the trade mark in question, taking account (where
appropriate) of the priorities claimed in respect of the trade

marks,

[..]

(2) References in this Act to an earlier trade mark include a trade mark
in respect of which an application for registration has been made and
which, if registered, would be an earlier trade mark by virtue of

subsection (1)(a) or (b), subject to its being so registered. [...]"

12. As the earlier mark relied upon had been registered for more than five
years on the date on which the contested application was filed, Section 6A
of the Act applies, which states:

“(1) This Section applies where—
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(a) an application for registration of a trade mark has been
published,

(b) there is an earlier trade mark of a kind falling within section
6(1)(a), (aa) or (ba) in relation to which the conditions set out in
section 5(1), (2) or (3) obtain, and

(c) the registration procedure for the earlier trade mark was
completed before the start of the relevant period.

(1A) In this section “the relevant period” means the period of 5 years
ending with the date of the application for registration mentioned in
subsection (1)(a) or (where applicable) the date of the priority claimed

for that application.

(2) In opposition proceedings, the registrar shall not refuse to register
the trade mark by reason of the earlier trade mark unless the use

conditions are met.

(3) The use conditions are met if —

(a) within the relevant period the earlier trade mark has been put
to genuine use in the United Kingdom by the proprietor or with
his consent in relation to the goods or services for which it is

registered, or

(b) the earlier trade mark has not been so used, but there are

proper reasons for non- use.

(4) For these purposes -

(a) use of a trade mark includes use in a form (the “variant form”)
differing in elements which do not alter the distinctive character
of the mark in the form in which it was registered (regardless of
whether or not the trade mark in the variant form is also

registered in the name of the proprietor), and
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13.

(b) use in the United Kingdom includes affixing the trade mark
to goods or to the packaging of goods in the United Kingdom

solely for export purposes.
(5)-(5A) [Repealed]

(6) Where an earlier trade mark satisfies the use conditions in respect
of some only of the goods or services for which it is registered, it shall
be treated for the purposes of this section as if it were registered only

in respect of those goods or services.”

In accordance with Section 6(1) of the Act, the opponent’s trade mark
clearly qualifies as an earlier mark. The relevant period for proof of use of
the opponent’'s mark is 23 November 2016 to 22 November 2021. The
relevant date for the assessment of likelihood of confusion as per Section
5(2)(b) is the date on which the contested application was filed, namely 22
November 2021.

EVIDENCE

Opponent’s Witness Statement

14.

15.

Only the opponent filed evidence in these proceedings. It consists of a
witness statement, dated 7 November 2022, of Geeta Sidhu-Robb, the
CEO and founder of Nosh Detox Delivery Limited, who has held this
position since 2008 and (as CEO) since incorporation in 2010, introducing
5 Exhibits. The main purpose of the evidence is to demonstrate that the

earlier mark has been genuinely used in the UK for the relevant period.

| have read and considered all of the evidence and will refer to the relevant

parts at the appropriate points in the decision.
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DECISION

Proof of Use

16. In Walton International Ltd & Anor v Verweij Fashion BV [2018] EWHC
1608 (Ch) Arnold J (as he then was) summarised the law relating to

genuine use as follows:

“114. [...]The CJEU has considered what amounts to “genuine use”
of a trade mark in a series of cases: Case C-40/01 Ansul BV v Ajax
Brandbeveiliging BV [2003] ECR 1-2439, La Mer (cited above), Case
C 416/04 P Sunrider Corp v Office for Harmonisation in the Internal
Market (Trade Marks and Designs) [2006] ECR | 4237, Case C-
442/07 Verein Radetsky-Order v Bundervsvereinigung
Kamaradschaft ‘Feldmarschall Radetsky’ [2008] ECR 1-9223, Case
C-495/07 Silberquelle GmbH v Maselli-Strickmode GmbH [2009]
ECR 1-2759, Case C-149/11 Leno Merken BV v Hagelkruis Beheer
BV[EU:C:2012:816], [2013] ETMR 16, Case C-609/11 P Centrotherm
Systemtechnik GmbH v Centrotherm Clean Solutions GmbH & Co KG
[EU:C:2013:592], [2014] ETMR, Case C-141/13 P Reber Holding &
Co KG v Office for Harmonisation in the Internal Market (Trade Marks
and Designs) [EU:C:2014:2089] and Case C-689/15 W.F. Gbézze
Frottierweberei GmbH v  Verein Bremer Baumwollbérse
[EU:C:2017:434], [2017] Bus LR 1795.

115. The principles established by these cases may be summarised

as follows:

(1) Genuine use means actual use of the trade mark by the proprietor
or by a third party with authority to use the mark: Ansul at [35] and
[37].

(2) The use must be more than merely token, that is to say, serving
solely to preserve the rights conferred by the registration of the mark:
Ansul at [36]; Sunrider at [70]; Verein at [13]; Leno at [29];
Centrotherm at [71]; Reber at [29].
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(3) The use must be consistent with the essential function of a trade
mark, which is to guarantee the identity of the origin of the goods or
services to the consumer or end user by enabling him to distinguish
the goods or services from others which have another origin: Ansul at
[36]; Sunrider at [70]; Verein at [13]; Silberquelle at [17]; Leno at [29];
Centrotherm at [71]. Accordingly, affixing of a trade mark on goods as
a label of quality is not genuine use unless it guarantees, additionally
and simultaneously, to consumers that those goods come from a
single undertaking under the control of which the goods are
manufactured and which is responsible for their quality: G6zze at [43]-
[51].

(4) Use of the mark must relate to goods or services which are already
marketed or which are about to be marketed and for which
preparations to secure customers are under way, particularly in the
form of advertising campaigns: Ansul at [37]. Internal use by the
proprietor does not suffice: Ansul at [37]; Verein at [14] and [22]. Nor
does the distribution of promotional items as a reward for the
purchase of other goods and to encourage the sale of the latter:
Silberquelle at [20]-[21]. But use by a non-profit making association

can constitute genuine use: Verein at [16]-[23].

(5) The use must be by way of real commercial exploitation of the
mark on the market for the relevant goods or services, that is to say,
use in accordance with the commercial raison d’étre of the mark,
which is to create or preserve an outlet for the goods or services that
bear the mark: Ansul at [37]-[38]; Verein at [14]; Silberquelle at [18];
Centrotherm at [71]; Reber at [29].

(6) All the relevant facts and circumstances must be taken into
account in determining whether there is real commercial exploitation
of the mark, including: (a) whether such use is viewed as warranted
in the economic sector concerned to maintain or create a share in the
market for the goods and services in question; (b) the nature of the

goods or services; (c) the characteristics of the market concerned; (d)
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17.

18.

the scale and frequency of use of the mark; (e) whether the mark is
used for the purpose of marketing all the goods and services covered
by the mark or just some of them; (f) the evidence that the proprietor
is able to provide; and (g) the territorial extent of the use: Ansul at [38]
and [39]; La Mer at [22]-[23]; Sunrider at [70]-[71], [76]; Leno at [29]-
[30], [56]; Centrotherm at [72]-[76]; Reber at [29], [32]-[34].

(7) Use of the mark need not always be quantitatively significant for it
to be deemed genuine. Even minimal use may qualify as genuine use
if it is deemed to be justified in the economic sector concerned for the
purpose of creating or preserving market share for the relevant goods
or services. For example, use of the mark by a single client which
imports the relevant goods can be sufficient to demonstrate that such
use is genuine, if it appears that the import operation has a genuine
commercial justification for the proprietor. Thus, there is no de minimis
rule: Ansul at [39]; La Mer at [21], [24] and [25]; Sunrider at [72] and
[76]-[77]; Leno at [55].

(8) It is not the case that every proven commercial use of the mark
may automatically be deemed to constitute genuine use: Reber at
[32].”

The onus is on the proprietor of the earlier mark to show use. This is in

accordance with Section 100 of the Act, which states:

“If in any civil proceedings under this Act a question arises as to the
use to which a registered trade mark has been put, it is for the

proprietor to show what use has been made of it.”

Proven use of a mark which fails to establish that “the commercial
exploitation of the marks is real” because the use would not be “viewed as
warranted in the economic sector concerned to maintain or create a share
in the market for the goods or services protected by the mark” is, therefore,

not genuine use.
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Genuine Use

19. As indicated in the case law cited above, use does not always need to be

20.

21.

quantitatively significant to be genuine. The assessment must take into
account a number of factors in order to ascertain whether there has been
real commercial exploitation of the mark which can be regarded as
“‘warranted in the economic sector concerned to maintain or create a share

in the market for the goods or services protected by the mark”.

In making my determination as to whether the evidence presented shows
the necessary genuine use, | also take account of judicial comment as to
probative and evidential issues in such cases. In Awareness Limited v
Plymouth City Council, Case BL 0O/230/13, Daniel Alexander QC (as he

then was) sitting as the Appointed Person stated that:

“22. The burden lies on the registered proprietor to prove use [...].
However, it is not strictly necessary to exhibit any particular kind of
documentation, but if it is likely that such material would exist and little
or none is provided, a tribunal will be justified in rejecting the evidence
as insufficiently solid. That is all the more so since the nature and
extent of use is likely to be particularly well known to the proprietor
itself. A tribunal is entitled to be sceptical of a case of use fif,
notwithstanding the ease with which it could have been convincingly
demonstrated, the material actually provided is inconclusive. By the
time the tribunal (which in many cases will be the Hearing Officer in
the first instance) comes to take its final decision, the evidence must
be sufficiently solid and specific to enable the evaluation of the scope
of protection to which the proprietor is legitimately entitled to be
properly and fairly undertaken, having regard to the interests of the

proprietor, the opponent and, it should be said, the public.”

In Dosenbach-Ochsner Ag Schuhe Und Sport v Continental Shelf 128 Ltd,
Case BL 0/404/13, Mr Geoffrey Hobbs QC (as he then was), sitting as the
Appointed Person stated that:
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22.

“22. When it comes to proof of use for the purpose of determining the
extent (if any) to which the protection conferred by registration of a
trade mark can legitimately be maintained, the decision taker must
form a view as to what the evidence does and just as importantly what
it does not ‘show’ (per Section 100 of the Act) with regard to the
actuality of use in relation to goods or services covered by the
registration. The evidence in question can properly be assessed for
sufficiency (or the lack of it) by reference to the specificity (or lack of

it) with which it addresses the actuality of use.”

In Naazneen Investments Ltd v OHIM, Case T-250/13," the General Court
upheld a decision by the OHIM Board of Appeal that the sale of EUR 800
worth of non-alcoholic beverages under a mark over a five year period,
which had been accepted was not purely to maintain the trade mark
registration, was insufficient, in the economic sector concerned, for the
purposes of maintaining or creating market share for the goods covered
by that Community trade mark. The use was therefore not genuine use.

The relevant part of the judgment of the General Court is as follows:

“46. In the fifth place, the applicant argues that, in accordance with
the case-law cited in paragraph 25 above, use of a trade mark is to
be regarded as token if its sole purpose is to preserve the rights
conferred by the registration of the mark. It claims that the Board of
Appeal contradicted itself by stating, on the one hand, in paragraph
31 of the contested decision, that the total amount of transactions over
the relevant period seemed to be token, and by stating, on the other
hand, in paragraph 42 of the contested decision, that it did not doubt
the intention of the proprietor of the mark at issue to make real use of

that mark in relation to the goods in question.

47. In this connection, suffice it to point out that the applicant’s

argument is based on an incorrect reading of the contested decision.

' The judgment of the General Court was upheld on the appeal to the CJEU. In this regard,
see Case C-252/15 P.
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The Board of Appeal used the term ‘token’ to describe the total
amount of transactions, approximately EUR 800, and not to

categorise the use of the mark at issue.

48. In the sixth place, the applicant claims that the Board of Appeal,
by relying solely on the insufficient use made of the mark at issue, did
not comply with the case-law according to which there is no
quantitative threshold, determined a priori and in the abstract, that
must be chosen in order to determine whether use is genuine. The
Board of Appeal also failed to comply with the case-law according to
which even minimal use may be sufficient in order to be deemed

genuine.

49. According to the case-law, the turnover achieved and the volume
of sales of the goods under the mark at issue cannot be assessed in
absolute terms but must be assessed in relation to other relevant
factors, such as the volume of commercial activity, the production or
marketing capacities or the degree of diversification of the
undertaking using the trade mark and the characteristics of the goods
or services on the relevant market. As a result, use of the mark at
issue need not always be quantitatively significant in order to be
deemed genuine (see, to that effect, judgments in VITAFRUIT, cited
in paragraph 25 above, EU:T:2004:225, paragraph 42, and
HIPOVITON, cited in paragraph 27 above, EU:T:2004:223, paragraph
36). Even minimal use can therefore be sufficient in order to be
deemed genuine, provided that it is warranted, in the economic sector
concerned, to maintain or create market shares for the goods or
services protected by the mark. Consequently, it is not possible to
determine a priori, and in the abstract, what quantitative threshold
should be chosen in order to determine whether use is genuine. A de
minimis rule, which would not allow OHIM or, on appeal, the General
Court, to appraise all the circumstances of the dispute before it,
cannot therefore be laid down (see, to that effect, order of 27 January
2004 in La Mer Technology, C-259/02, ECR, EU:C:2004:50,
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23.

paragraphs 25 and 27, and judgment of 11 May 2006 in Sunrider v
OHIM, C-416/04 P, ECR, EU:C:2006:310, paragraph 72).

50. In the present case, contrary to what the applicant claims, the
Board of Appeal did not determine a minimum threshold ‘a priori and
in the abstract’ so as to determine whether the use was genuine. In
accordance with the case-law, it examined the volume of sales of the
goods in question in relation to other factors, namely the economic

sector concerned and the nature of the goods in question.

51. The Board of Appeal accordingly took the view that the market for
the goods in question was of a significant size (paragraph 28 of the
contested decision). It found also that the goods in question, namely
non-alcoholic beverages, were for everyday use, were sold at a very
reasonable price and that they were not expensive, luxury goods sold
in limited numbers on a narrow market (paragraph 29 of the contested
decision). Furthermore, it took the view that the total amount of
transactions over the relevant period, an amount of EUR 800, seemed
to be so token as to suggest, in the absence of supporting documents
or convincing explanations to demonstrate otherwise, that use of the
mark at issue could not be regarded as sufficient, in the economic
sector concerned, for the purposes of maintaining or creating market
shares for the goods covered by that mark (paragraph 31 of the

contested decision).

52. It is therefore apparent, contrary to what the applicant claims, that
it was in accordance with the case-law cited in paragraph 49 above
that the Board of Appeal took the view that, in the present case,

minimal use was not sufficient to be deemed genuine.”

In JUMPMAN Trade Mark, BL O/222/16, the Appointed Person upheld a
Hearing Officer’s finding that sales of around 55,000 pairs of trainers over
a 16-month period were insufficient to qualify as genuine use for an EUTM
registration.
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24.

| include these extracts from case law merely as examples of instances
where certain levels of sales have been insufficient to establish genuine
use, but clearly, each case must be determined on its own merits, facts
and relevant factors, and | do not overlook that the relevant territory in the

present case is not the EU, but the smaller territory of the UK.

Consideration of the evidence of use in this case

25.

26.

27.

The opponent’s evidence comprised a witness statement of Geeta Sidhu-
Robb, dated 7 November 2022, who is the opponent in these proceedings,
with 5 Exhibits. Her evidence comes from her own knowledge.

As a general remark, | note that the majority of the Exhibits are undated,

which is a shortcoming by itself limiting the evidential value.

Exhibit GSB1 consists of undated screenshots of what it appears to be a
presentation containing information which are said to be information in
relation to “the Health is Wealth programme”. In her witness statement, Ms
Geeta Sidhu-Robb claims that the registered mark is prominently
displayed on the first page (shown below). However, it is my view that the
mark serves more as a headline than an indication of origin. This is
because the ‘NOSH’ logo appears on every page of the presentation (see
reproduced screenshots below) and on the product bottles, which |
consider to be a stronger indicator of trade mark significance. Therefore,
the evidential value of Exhibit GSB1 is limited due to these

shortcomings.
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Health Is Wealth

Your Health, Our Passion™

Organic Juices, Foods, Vitamins Drips & Nutrients
Delivered fast, to your home or office "

Step 2 - Support Solutions

a) €& Month Coaching - we offer a structured coaching programme
based on Institute of Integrative Nutrition guidelines. The Executive
signs a contract at inception and the meetings are held at a pre-
determined time each week either in person or on the phone. Check
in happens at each session and feedback happens at the 3 month
mark and the 6 month mark. This coaching works across each area of
life, encompassing food, diet, exercise, mental and emotional
approaches. This approach has an unparalleled success rate in
creating lasting transformation.

) Nutritional Support — our in-house Nufritionist offers ongoing
nutritional support including the ability to offer sample meal plans to
those not on the Nosh foods plan. 3 sessions are included in the
package and any extra are charged at £150 per session.

Nutritional Requirements - We deliver high quality pure nutrient rich
food daily. Individuals living a high stress life, burn up to 3x the
normal energy; they require enormous amounts of high nutrient fuel
to remain at peak performance.

28. According to the witness, Exhibit GSB2 is a print of an advert that has been
used since 2017. | note that again in this instance there is no date on the
Exhibit and the registered mark is used next to the Nosh logo. Notably, it
can be inferred from the Exhibit that Nosh is the provider of the nutritional
programmes and not HEALTH IS WEALTH. Therefore, such
shortcomings limit the evidential value of the Exhibit.
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29.

Why Nosh?

HEALTH IS WEALTH

- Roger Brosch, CEQ Foster Denova

Nutrition has a direct impact on our cognitive performance:
At Nosh we believe healthy employees translate into
an improved company culture & a healthier bottom line

T WAYS IN WHICH NOSH CAN ASSIST IN NUTRITIONAL
Did you know ...? e AL WELLNESS FOR YOUR EMPLOYEES :

According to the WHO, a Both a physical & mental cost of ill health affecting Health Is Wealth Talks & Seminars Health Is Wealth Workshops

rsonaE professional contentment, performance

OWe| relevant topics are ersonal integr Ses5I0Ns desig to
Powerful & rel i P 18 ated ions designed
discussed at this series of sessions, address actual & observed issues from
TO THE COMPANY highlighting modern issue in the work place  oneZone consultations. Nutrition and
Losses in oufput & revenue due fo reduced and what can be done to address & prevent  lifestyle discussions are had at these.
productivity, health care costs, sick pay, these.
nefficiencies
Stocking Of Juices & Powders Eating At Meetings & Eating At Work
TO SOCIETY AS A WHOLE
c #health benefit Nosh can stock offices with juices and MNosh has created delicious yet nutritional
0519r0 ealthcare, zn‘cdrease in benefit payments, Superfood sachets on a weekly basis to menus which are energy rich and heighten
faxes forgone, general ‘rscontemment Negalve  gnsure employees always have the brain agility. Menus are delivered for
8 pRCLoN INends S hamey opportunity to grab heslthy alterntives meetings as well as for individuals unable
when at work. to leave the office.
Nosh nutritional programmes Deal Closing Support Individual Nutritional Programmes
can achieve: Deal Closing Support is designed to offera  Individual programmmes are based on
360 when executives nead it most in in-depth consultations with individual
" periods of high pressure & stress. Noshcan  employees to highlight underlying health
e Improved produ / provide juices, breakfastiunchidinner, concemns through tests as well as lifestyle
s well as witamin infusions or a combination of all analysis. From this, individual nutritional
o three for the ultimate nutritional programmes are created to overhaul the
performance boost. individual's internal as well as external.

« Boosted team/employee morale
& gement

www.noshde

n absenteeism
1sm

As to Exhibit GSB3, although Ms Geeta Sidhu-Robb states that the
screenshots provided show the company website of the opponent, the
Exhibit is again undated, and no web address appears on the files. As
shown below, in this Exhibit again, the NOSH logo features at the top of
the page under the menu bar of the web page. | consider that such
shortcomings limit the evidential value of the Exhibit.

AUt ABout Geeta  Testimomials Blog  Contat My Accaunt catusnanzesr1aes B @ G B ¥ @

N O S H JUICE FASTS  INFUSION TREATMENTS  LEARN AT HOME  COACHING  E-BOQKS a2 a M

SEMINARS

Health is Wealth talks and seminars

At Nosh Detox we believe that Health is Wealth. Wealth in terms of quality of life, professional success, personal happiness as

well as financial wealth

With health, weliness and nutrition being a hot topic for 2016, companies are increasingly looking at interesting ways to
engage their employees in wellness initiatives.

Health is Wealth talks and seminars are hosted by Nosh CEO Geeta Sidhu-Robb for a group of individuals ranging from
intimate sessions to sessions comprising of larger numbers.

There are different topics and health areas that are addressed, and these can be tailored to corparate direction/needs and run
a¢ a series for a minimum of &,

Asample of topics covered

» Female Breadwinners - the issues facing women today

» The 50-curse - how to reverse this 21st-century problem

* How ta survive the Closing Deals

* Combatting the Brain Drain Diet

* The consequences of living and working with stress

« The importance of Happiness - achieving a happy work-life balance
* Brain Power Enhancing Foods
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30.

31.

Exhibit GSB4 is said to be a snapshot of the Health is Wealth booking
system when accessed by customers. As reproduced below, | note that
the registered mark sits under the NOSH logo. However, the lack of a
date on this Exhibit limits its evidential value.

o ”,
:_\‘}I.l.ii?'

NOSH

4

Health History Consultations & Coaching

:‘e‘gﬁg- Health History Consultation - 30 minute

Exhibit GSB5 consists of screenshots demonstrating a list of appointments
between 2018 and 2019. In her witness statement, Ms Geeta Sidhu-Robb
claims that “[a]ll of these customers would have seen the Registered Mark
when looking through my promotional materials in Exhibits GSB1-3 and
when logging into my booking system at Exhibit GSB4.” | note that the
mark is not visible in Exhibit GSBS5, and, as a result, | disagree with the
view in the witness statement that the consumers will encounter the
registered mark. Therefore, the content of the Exhibit shows nothing
as to the position during the relevant period.

Conclusion on Evidence of Genuine Use

32.

| have given close consideration to the evidence provided by the opponent
in order to demonstrate that her use of her earlier mark, in respect of the
services relied upon, during the relevant period, meets the requirements
for genuine use as per Walton, set out earlier in this decision. | note that
the opponent has had the benefit of professional representation during
these proceedings. | also have in mind the guidance from the Dosenbach-
Ochsner and Awareness appeal cases emphasising the need to consider

what the evidence fails to “show” and what might reasonably have been
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33.

34.

conclusively shown. In my analysis throughout the paragraphs above, |
have highlighted numerous shortcomings in the evidence.

In addition, | note that it is typical to see evidence, such as turnover figures
or invoices under the mark, particularised in relation to the services relied
upon. Such information should have been available to the opponent, and
relatively easy to provide. Despite the witness having full access to her
own company records and despite having provided that the turnover under
the registered mark during the relevant period was £100,000 per annum,
the witness evidence is vaguely expressed in important aspects, and the
exhibits are of limited, if any, evidential value.

Further, there is no clear evidence of how the services under the mark are
promoted or offered for sale. That said, the opponent provided screenshots
of an undated advert which is said to have been used since 2017. Even in
that case, the registered mark features next to the NOSH logo, potentially
giving the consumers the impression that it is merely a headline. The
evidential picture as a whole is not sufficiently consistent, and what
relevant evidence there is of limited value.? It is my view that the evidence
is not sufficiently “solid or specific to enable proper and fair evaluation of
the scope of protection to which the opponent is legitimately entitled to be
properly and fairly undertaken, having regard to the interests of the
[applicant], the opponent and, it should be said, the public.”3
Consequently, the above evidence fails to show real commercial
exploitation of the mark to create and maintain a share of the UK market

for the given services.

OUTCOME

35.

Since | have found that the evidence filed is insufficient to establish

genuine use of the earlier mark in the UK during the relevant period, the

2 See paragraphs 31, 35, and 36 of this decision.

3 See Awareness Limited v Plymouth City Council, Case BL 0/230/13.
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opponent is unable to rely on any part of her registration as a basis to
pursue her section 5(2)(b) objection. Consequently, the opposition fails,
and the application, subject to appeal, may proceed to registration in

its entirety.

COSTS

36.

37.

The applicant has been successful and is entitled to a contribution towards
its costs. The applicant was not professionally represented and had to
submit a completed cost proforma to the Tribunal, outlining the number of
hours spent on these proceedings. In an official letter to the parties, dated
20 January 2023, the Tribunal stated that “[...] If the pro-forma is not
completed and returned, costs, other than official fees arising from the
action (excluding extensions of time), may not be awarded.[...]” As the
applicant elected not to complete a costs pro-forma and as it has incurred
no official fees in the defence of its application, | make no order as to costs.

The appeal period will run from the date of this decision.

Dated this 8" day of June 2023

Dr Stylianos Alexandridis

For the Registrar,
The Comptroller General
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