Judgment of the Lords of the Judicial Com-
mitiee of the Privy Council on the Appeal
of Macfuarlane v. Leclaire, from the Court of
Queen’'s Bench of lhe Province of Lower
Canada ; delivered 19th July, 1862.

Present :

Lorp Kinsspown. .
Lorp Justice K~nigar Bruce.
Lorn Jusrice TurxNER.

THIS is an appeal from a Judgment or Decree
of the Court of Queen’s Bench of Lower Canada,
reversing a Judgment or Decree of the Superior
Court of the same province. The proceedings out
of which this appeal arises had their commencement
in an action brought by the Respondents against
one John Delesderniers, for the recovery of some
debts due from him to them, and to whieb action
the Appellants were made parties as tiers saisis or
garnishees, upon allegations that they had in their
hands property of John Delesderniers applicable to
the payment of his debts. The property thus
alleged to belong to John Delesderniers, and to he in
the hands of the Appellants, consisted of the stock
in trade, debts, and effcets of, or belonging to, a
trade or business carried on at a place called
St. Scholastique, a few miles distant from Montreal ;
and the Appellants claimed to be entitled to this
property under a mnotarial instrument dated the
6th November, 1855, by which it was purported to
be ascigned by Melehior Prevost to the Appellant,
Andrew Macfarlane ; and under another notarial
instrument of the same date, by which the Appellant.
Andrew Macfarlane, transferred it to a partnership
formed by that instrument, between him and the

other Appeliant, Josephte Normantine Geraldme
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Delesderniers, the wife of one Horace Nelson Deles-
derniers, a brother of John Delesderniers, and who
was separated from her husband quant aux biens.
The Respondents, however, insist that Melchior
Prevost had no title to the property thus purported
to have been assigned and transferred, but that it
belonged, and was known by the Appellant, Andrew
Macfarlane, to belong to John Delesderniers.

It will be necessary, presently, to refer more
particularly to these notarial instruments, but what
has been stated is sufficient to show the nature of
the questions in dispute between the parties to this
litigation. 'The Respondents having obtained, in
the action brought by them, a judgment by default
against John Delesderniers, went on with the action
against the Appellants, the tiers salsis or garnishees;
and a mass of evidence was adduced on both sides
as to the title to the property in question, the
evidence relating mainly to the conduct of the
business, with a view to show, on the one side, that
it belonged to John Delesderniers; and, on the
other, that it belonged to Melchior Prevost, The
cause was heard in the Superior Court, in the month
of September 1858, and that Court, by ite Judgment
or Decree, bearing date the 18th October, 1858,
declared its opinion to be that the sale to the
Appellant, Andrew Macfarlane, could not be set
aside in the absence of Melchior Prevost, but that
he must be made a party to any action or proceeding
for setting aside the sale, and, accordingly, the
Court dismissed the action as against the Appellants,
with costs.

The Respondents appealed to the Court of Queen’s
Bench from this Judgment or Decree. That Court
Jiffered from the Superior Court on the question of
form on which it had decided, and entered fully
‘uto the merits of the case, and by its Judgment or
Decree, bearing date the 14th February, 1860,
reversed the Decree or sentence of the Superior
Court, and ordered that the Appellants—who were
Respondents in that Court—should make a declara-
tion de nove upon oath, of all such goods, wares,
and merchandizes mentioned in the schedule to the
deed of sale by Melchior Prevost to the Appellant,
Apdrew Macfarlane, as were in their hands, power,
and custody, and remaining unsold on the 16th
January, 1856, the day of the service upon them of
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the process of attachment in the cause ; and also of
all such sums of money as they had received from
the sale of any of the said goods previously to the
said attachment, and from all or any of the debtors
mentioned in the said schedule, in order that upoen
such further declaration of the Appellants such
farther proceedings might be had as to law and
justice might appertain; and further ordered that
the Appellants—the Respondents in that Court—
should pay to the Respondents—the Appellants in
that Court-—the costs both in the Superior Court
and in that Court.

The Judges of the Court of Queen’s Beneh,
however, were divided in opinion upon the case,
three of them being in favour of the Decree pro-
nounced by the Court, and the other two being of
opinion that the action ought, as against the Appel-
lants, to be dismissed. The appeal before us is
from the above-mentioned Judgment or Decree of
the Court of Queen’s Bench, It was, in the first
place, insisted, on the part of the Respondents, in
opposition to this Appeal, that it was premature ;
that the judgment of the Court of Queen’s Bench
was not final and conclusive, but left it open to the
Court, in the further progress of the cause, to deal
with the property in guestion as justice might require;
but their Lordships are satisfied that this Judgment
or Decree subjects the property in question, finally
and conclusively, to the payment not only of the debts
due to the Respondents from John Delesderniers,
but of other debts due from him. This was the
conclusion at which their Lordships arrived upon
the oceasion of the petition presented by the
Respondents to dismiss this Appeal as incom-
petent, and the further consideration which they
have given to the case confirms them in the opinion
which they then expressed. They are of opinion,
therefore, that the preliminary objection insisted
upon by the Respondents cannot be maintained.

It remains, then, to dispose of the case either
upon the point of form which prevailed in the
Superior Court, or upon the merits, and their Lord-
ships think it better to dispose of it upon the merits.
They therefoere give no opinion upon the point of
form.

In dealing with the case upon the merits it will
be eonvenient, in the first place, to consider the



4

operation and effect of the notarial instruments of
the 6th of November, 1855 ; looking at them, first.
as they stand independently of the other evidence
in the cause; and secondly, as they may be affected
by that other evidence.

By the first of these notarial instruments, Mel-
chior Prevost parports to assign, without any war-
ranty whatever, to the Appellant, Andrew Macfar-
lane, the whole of the stock in trade, animals, and
movable property generally, mentioned and detailed
in the Schedule annexed to the instrument, and all
the debts, also set forth in such Schedule; and all
bills or unotes, accounts and hooks of account on
which the same are founded, or any wise connected
with such debts; and generally all property referred
to in such Schedule ; and likewise all the right, title,
_and interest of the said Melchior Prevost in and to
certain property leased by him from one Horace
Nelson Delesderniers, under and by virtue of twe
certain deeds of lease, executed the one con the
15th September, 1853, and the other on the 28th
October, 1853, and in and to all right, title, and
interest of him the said Melehior Prevost, derived or
derivable from the said two deeds of lease, in consi-
deration that the Appellant, Andrew Macfarlane,
shall, and he thereby agreed to pay in discharge of the
said Melchior Prevost certain debts due in respect of
the business he carried on in the said premises, which
dehts are enumerated in the instrument, and men-
tioned to ameunt in the whole to the sum of 1,642/
14s. 53d., and which debts the Appellant, Andrew
Macfurlane, promised and bound himself to pay to
the said creditors as if he was the personal debtor
of the said sum, and in a manner that the said Mel-
chior Prevost would not be troubled n any manner
whatsoever ; and further in consideration that the
Appellant, Andrew Macfarlane, should, and he
thereby agreed to pay, in discharge of the said
Melchior Prevost, any rent that might ever become
due, or be claimed or demanded under the said two
deeds of lease.

Appended to this notarial instrument there 1s a
Schedule, setting forth in great detail the parti-
eulars of the stock-in-trade and debts belonging to
the business at St. Scholastique, and purporting to
be assigned by the instrument; and by this Sche-
dule it appears that, according to the prices set
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upon the goods,and the amounts at which the debts
were taken, the total value of the property assigned
was 4,061L 14¢. 5id., leaving, after deducting the
1,6121. 14s. 71d., to be paid by Melchior Prevost,a
clear balance of 2,448/, 19s. 10d.

By the other of these notarial instruments, the
Appellants agreed to carry on the trade or business
of country merchants in partnership at St. Scholas-
tique, for the term of five years, and afterwards
from year to year, anless and until notice of dissolu-
tion should be given, as therein mentioned. Neither
of the partners was to have power to bind the firm
by any bill, note, or cheque, without the consent of
the other. The Appellant, Andrew Macfarlane, was
to bave the exclusive right of purchasing goods for
the partuership, and to have liberty to furnish the
co-partnership with goods from his own store, the
goods to be taken by the partnership at the lowest
cash prices, and paid for with interest three months
after delivery. He was also to have the exclusive
nomination of the bookkeeper, and all moneys col-
lected were to be remitted to him every week. A
balance-sheet of the affuirs of the partnership was
to be made oul monthly and forwarded to him, and
stock was to be taken and the books balanced yearly.
Horace Nelson Delesderniers was to be employed
by the partnership as salesman, at a salary of 25L.
per annum. The Appellant, Josephte Normantine
Geraldine Delesderniers, was to be allowed 30L
annually for each clerk boarded by her, und was
not to draw oat of the funds of the concern
for her own private use more than 100l a-year;
and lastly, it was agreed that the Appellant, Andrew
Macfarlane, having advanced to the partnership
goods, money, and debts, to the extent of 4,0611.
14s. 5id., that amount should stand as a debt due
by the co-partnership to him, and should bear interest
at 6 per cent.; that that sum and interest should be
first paid to the Appellant, Andrew Macfarlane,
before any profits were struck, and that the profits
of the concern, if any, should be divided equally
between the partners at the dissolution of the part-
nership.

These notarial instruments were much commented
upon on the part of the Respondents in the course
of the argument before us, the Respondents con-
tending that these instruments evidenced that the

C -
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- sale purported to be made by .the first of the
instruments to the Appellant, Andrew Macfarlane,
wug not and could.not be a bond fide sale. 1t was
insisted, on their part, that the first of these instru-
ments operated and was meant to operate. only as a
transfer of the business to the Appeilant, Andrew
Macfarlane, subject to the payment by him of the
debts which were due from it, and the Respondents
relied upon the sale being without warranty—upon
the value of the property.purported to be assigned,
as specified in the Schedule, when, compared .with
the amount of the debts which the Appellant, Andrew
Macfarlane, undertook to pay-—upon the -property,
purported to be assigned having been carried by the
Appellant, Andrew, Macfarlane, into the partnership,
between the Appellants, as being of the value menv
tioned, in the SéEledulq-r-and upon . the contempo=
raneous formation_ of the. p_ag‘t.n_ershi.p between the
Appellants, and the connection with that partnership
of Horace Nelson Delesderniers, the brother of John
Delesderniers, and the husband of .the Appellant,
J‘osepht-e Normantine Geraldine Delesderniers.

These, no doubt, are circumstances calculated to.
excite suspicion ; but, on the other hand, the autho-
rities which were referred to on the part of the
A?peliants, and which were not controverted on the
part of the Respondents,. seem to prove that, not.
withstanding the provision that the sale was without
warranty, the vendor would be liable to the pur-
chaser if he sold with knowledge that he had no
title ; and whatever the law of Lower Canada, upon
this point may be, on which their Lordships, give
no. opinien, they see no reason to suppose -that,
because the sale was without warranty, it was there-
fore fraudulent. It would, they think, be going too
far to assume that, because a veundor refuses to
warrant, it must therefore be taken that the purr
chaser knew that there was fraud or that there was
no title, although, of course,. i such a case a
purchaser must take, subject to the risk of a title
being proved against him. .

Then as to the first-of these instruments operating
onlv as such a transfer of the business as contended
for by the Respondents, and as to the value of the
property transferved, it is true that upon the face of
the instrument its operation would appear to be such
as the Respondents allege, and the value such as
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vepresented by the Schedule; “but, on the other haud

having regard to ‘the nature of this businéss, it is
impossible to suppose that all the goods enumerated
in the Schedule could be sold at the prices at which
thev were valued, or that all the debts which are
mentioned in the Schedule were good debts and
could be recovered without loss; and the Respon-
dents have given no evidence either as to the value
of the goods or the character of the debts. And as
to the formation of the partnership between the
Appellants and the connection of IHorace Nelson
Delesderniers with the business to be carried on by
it, it was quite competent to the Appellants to come
to any agreement which they might think fit as to
the terms of the partnership between them ; and
the other facts relied on by the Respondents are
sufficiently accounted for by the circumstances to
which we are about to refer, evidencing as they do
the importance of the services of Horace Nelson
Delesderniers being retained in the business to be
carried on. 1t may be well to add on this part of
the case, that it is difficult to suppose that if any
fraud had been in contemplation, these notarial
instruments would have been prepared in the form
in which they are found. Looking, therefore, to
these iustruments without reference to the other facts
which have been proved in the cause, their Lordships
have no hesitation in saying that the instraments
although they may not be -a}together free from
suspicion, do mot warrant any judicial conclusion
unfavourable to the case of the Appellants.

It becomes necessary then to examine the other
evidence in the cause, and to consider to whom,
according to that evidence, the property in question
ought to be held to have belonged ; but on this part
of the case it will be sufficient for their Lordships to
state the conclusions at which they have arrived,
without entering into the details of the evidence
which their Lordships have fully weighed and con-
sidered. It will be convenient, however, before
stating those conclusions to point out the position
of the different persons whose acts and conduct it 1s
necessary to consider,

Melchior Prevost was, it appears, in and prior to
the month of September 1853, and has ever since
been a Notary carrying on business at St. Jerome,
a place distant about ten or twelve miles from

D
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St. Scholastique. Horace Nelson Delesderniers was
up to the month of September, 1853, the undoubted
owner of the trade or business in question, carrying
on that trade or business at St. Scholastique. John
Delesderniers carried on some business at St. Jeronie,
for some time before and until about the spring of
the year 1854, when he sold off his stock at that
place, and removed to St. Scholastique, where he
remained, living, as it would appear, at least during
some part of the time, with his brother Horace
Nelson Delesderniers until some time about the
spring of the year 1855, when he removed to a place
called Vankleek (about fifty miles distant), and
established himself in business at that place. The
Appeliant, Andrew Macfarlane, was previousk to the
month of September 1853, and has ever since been,
a general merchant or trader at Montreal.

Such having been the position of these several
persons, we find that in the month of September
1853, this business passed into the hands of
Melchior Prevost, who then hegan to carry it on,
Horace Nelson Delesderniers acting as his agent
in the conduct of it. It was suggested on the
part of the Respondents in the course of the
argument on their part, that there never was any
bond fide transfer of the business by Horace Nelson
Delesderniers to Melchior Prevost, but that Horace
Nelson Delesderniers having become involved in
dificulties Melchior Prevost lent him the use of his
name for the purpose of protecting the property
embarked in the business from the demands of his
creditors. Their Lordships, however, can find nothing
in the evidence which can justify this conclusion. It
was stated at the bar on the part of the Appellants,
and not denied on the part of the Respondents, that
it is not unusual in Canada for notaries to carry on a
husiness of this deseription, and the evidence furnishes
no ground to suppose that Melchior Prevost’s taking
up this business was unusual or extraordinary.
Leases were granted to Melchior Prevost of the
premises on which the business was carried on, and
it appears from the evidence that, in and very soon
after September 1853, he Jaid out large sums of
money in the purchase of stock for the business.
Their Lordships, therefore, feel no doubt that, in
September 1853, Melchior Prevost became the owner
of this business, and of the stock and effects belong-
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ing to it, and they think it equally clear that he
continued'in such ownership down to the spring of
the year 1854, conducting the business by Horace
Nelson Delesderniers as his agent.

This is an important point in the case, for it being
established that Melchior Prevest was at one time
the owner of the business, the onus of proving that
he ceased to be so must rest upon the Respondents.

The Respondents have not, in their Lordships’
opinion, satisfied the obligation thus resting on them.
It is true that they have proved that from the spring
of the year 1854 to the spring of the year 1855
John Delesderniers acted and interfered in this
business to a great extent, and if the case had
rested solely upon his acts and interference, it would,
perhaps, have been right to have concluded that he
had become the purchaser of the business; but the
Respondents have called as their witnesses Melchior
Prevost and Horace Nelson Delesderniers, both of
whom must have known whether John Delesderniers
had purchased the business or not, and the testi-
mony of both those witnesses appears to their Lord-
ships to show that he never did, in fact, become tle
purchaser of it. There is no proof, on the part of
the Respondents, that he paid any consideration for
the alleged purchase, and he could not have become
the purchaser upon the terms of paying the debts
then due from the business, as it appears by the
evidence that Melchior Prevost, after the date of the
supposed purchase, continued to make payments on
account of those debts. Again, there is no proof,
on the part of the Respondents, of any assignment
having been made to John Delesderniers of the lease-
hold premises on which the business was carried on,
and he can hardly be supposed to have become the
purchaser of the busimess without taking an assign-
ment of those premises. But what has seemed to
their Lordships yet more important in its bearing
upon this question, is the fact which, in their Lord-
ship’s opinion, is conclusively established by the
evidence, that from the time when John Delesderniers
went to Vankleek, the business, if in fact it had
ever been abandoned by Melchior Prevost, was
resumed by him, and was continued to be carried
on by him until the sale to the Appellant, Andrew
Macfarlane, without, so far as appears, any inter-
ference on the part of John Delesderniers, who
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appears, by the evidence, to have been present when
the sale to the Appellant, Andrew Macfarlane, teok
place.

Their Lordships, therefore, upon the whole of this
case, are satisfied that whatever may have been the
dealings between John Delesderniers and Melchior
Prevost, hetween the spring of the vear 1854 and
the spring of the year 1855, there never was any
complete sale to John Delesderniers of this business,
or the stock, debts, and effects whieh belonged to it ;
and further, they think that if there was, in fact,
any such sale, there is no sufficient proof of such
notice to the Appellant, Andrew Macfarlane, us
could entitle the Respondents to follow the goods
into his hands, -

Their Lordships, therefore, are of opinion that
the Judgment or Decree of the Court of Queen’s
Bench cannot be maintained. It was urged, on the
part of the Respondents, that, at all events, it ought
to be maintained to the extent of any goods of John
Delesderniers which may have been intermixed with
‘the goods of Melchior Prevost, but it does not appear
by the evidence, so far as their Lordships can find,
‘that any of such goods were remaining at the time
of the purchase by the Appellant, Andrew Macfar-
lane, and this view of the case, if well founded as to
the facts, would be met by the point as to the
absence of notice, which has last been adverted to.

Their Lordships, therefore, will humbly recom-
mend Her Majesty to reverse the Judgment or
Decree complained of by this Appeal, and to direct
that the ac¢tion or suit brought by the Respondents
against the Appellants be dismissed as against them
with costs, both in the Superior Court, in the Court
of Queen’s Bench, and in this Court.




