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Bis I.urmuul’m

In thm case t.hmr Lurthh:pu must assume tlm
validity of the Order of the 26th of July, 1868,
ngainst whioh no appeal has been presented, and
by which tho Fastern Finanoial Associstion has
been ordered to be wound up. This Order i the
foundstion of the procesdings, and weuming itn
validity, there are two questions mised by the pro-

sent Appeal ; first, whether the compromise which

was sanctioned by the Order of the 20th of June,
1887, was one which the Court was competent to
sanetion ; and secondly, whether the Conrt, aemuming
it tohuve the power, ought to have exercised that
power under the viroumstanoes of this case,

The words of the 174th seotion of the Indimn

Aot are, " That the. liguidators may; with' the
“ ganotion of | the | Court, where @ ogmpany is
“being wound up by the Court, compromise all
“oalls and liabilities to calls, debts and lakilities
“#sapable “of rsulting in debis, snd all olaims,
¥whether present or. futurs, subsisting or sup-

“posed to suhsist between the company and wuy

“oontributory or alleged contributery, or ofhier
‘W debtor or person  apprehending linhility to the

““ pompany ; and all questions in sny way relating X!
“‘to ar affecting the assets of the company, or the
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“winding up of the. company generally; and on
“such terms a8 may be agreed upon, with power
“for the liquidators to take any security for the
““ discharge of such debts or liabilities, and to give
“complete discharge in respect fo all or any of such
‘“ calls, debts, or liabilities.” These words are very
wide and general, and they are similar to those
contained in sect. 160 of the English Winding-up
Act of 1862, Tt may be conjectured that the
great amounnt of costs and expenses incurred in the
winding up of these Companies induced the Legis-
lature to increase the powers of the Court with
respect to compromises, in order to the diminish-
ing of the amount of those costs. The words
which are to be found in this section, especially the
words *linbilities to calls, debts and liabilities
“capable of resulting in debts, subsisting or sup-
“posed to subsist,” and the words “alleged contri-
“butory,” plainly show that the compromises in-
tended to be sanctioned might be entered into before
the list of contributories had been seftled; or the
liabilitiés or competence of the sharecholders had
been ascerfained. It appears to their Lordships
that the eompromise in question is & eompromise
with contributories or alleged contributories, and
consequently that it is a compromise within the
words of the section in question,

The authority of the case of Ez parfe Tottie has
been much pressed upon the consideration of their
Lordships, but the real ground of the decision
in that case is explained in the margmal note
of the case; which states that “ A company was
“being wound up eompulserily, after sm aftempt
“having been made to wind it up volunfarily, and
“the official liquidators agreed with thirty-five
“ shareholders to compromise their liabilities for a
“fixed gum, these shareholders insisting as a con-
“ dition that the data npon which the compromise
“was founded should mnot be divulged. This
“ compromise was sworn to be founded upon
“ details of property and circumstances which if
“ made known would operate detrimentally to the
¢ thirty-five shareholders and to the interests of the
“ Company. The official liquidators applied fo the
“ (ourt to sanction a compromise under that con-
“(ition, in pursuance of the 19th section of the
# Companies Amendment Aef, 21st of the Queen.
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‘“Bome of  the oreditors opposed om the ground
“of the data not being stated, and the appli-
““ontion was refused, with costs; and on sppeal
““the decision wis uffrmed.” Buf in that oase
there was no question us to the lisbility of the
thirty-five sharcholders; the question was as
the amount which wus likely to be recovered from
those thirty-five sharcholders, and that, of counse,
wis - the question which the Court had to decide
when it came to consider whether such a compro-
misy wus advisable or not; and the grounds upon
which that question was to he determined were,
from the very terms of the eompromise itsclf, to be
kept secret.. The mere statement of these facts is
sufficient to distinguish that case from the present,
m which there are two very different questions;
first, whether these persons who are alleged to be
contributories ave 'eontributaries at all?" and se-
pondly; whether, assuming them to be fixed upon
the Tist of contributories, thay would be able to pry
any, and if any, what proportion of the smount of
the calls which might be mads upon them ?

Now the flrst of these questions, vis. whether
they are contributories st all, depends very much
upon the time whioh -is to be fixed for the com-
mencement of this winding-up. That is a most
materinl point upon whish the ultimate determnna-
tion of the question as to who nre the peraons liable
to be fixed upon the list as contributories would de-
pend. Al the fuots relating to that point are appa-
ront upon the affidavits ind wpon  the orders of the
Court itself; for in truth it mainly depends upon
the effeot which is to be given to the very singular
orders which appear to have been made for the
winding-up -of this Company ; there having been
& winding-up order in the first instance, then a
proceeding in the nature of & voluntary winding-
up, then a discharge of the former orders, and
then ultimately the order of 1806, which s the
foundation: of the present provecdings.  Now all
these matiers were perfectly patent to the Court,
and to all the shareholders ; and they guve rise to
the doubt which: existed gs to the date at which
the winding-up of this Company ought to be consi-
dered as dommencing:

86 also with respeot to the competency of the
shaveholders. The Judges had before them, on
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the evidence in this case, and from their know-
ledge of the then state of circumstances existing
at Bombay, reason fo doubt whether the persons
who were on the list of contributories as alleged
contributories would be able to pay any consi-
derable sum, supposing they were ultimately fixed
upon the list. In the present case, therefore, there
was no agreement for secrecy, there was no object in
secrecy, there was no attempt at secrecy; everything
was brought fairly before the attention of the Court;
and consequently, in the opinion of their Lordships,
the case of ez parte Tottie cannot be considered an
authority inconsistent with the deeision at which the
Indian Courts have arrived.

That brings us, then, to the consideration of the
second question, viz. whether, assuming that the
Court had power to sanction such a compromise,
that power was properly exercised in the present
case.

Now, the power is, as has been already said, one
of so wide and extensive a character that it is
doubtless one which ought to be exercised with
very great caution; but, on the other hand, in
accordance with the prineiple upon which this
Board has always acted, their Lordships would
be extremely reluctant to interfere with the dis-
crefion of the Courts in India when two Courts
there had arrived at the same conclusion in such
a case as this, unless it conld be shown that these
Courts had acted mpon an erroneous principle. A
question respeeting such a compromise as that
which 18 now under consideration is one falling
in 8 peculiar manner within the discretion of
the Judges before whom it is brought, and in this
case that discretion appears to have been exercised
with very great caution. The fact of the opposition
of the present Appellants to the proposed compromise
was stated to the Court in the affidavit which was
filed on the part of the official liquidator. All the
creditors had due notice of the intention to bring
this question before the Court, and the Appel-
lants themselves were heard by counsel in opposi-
tion to the order which was proposed to be made for
sanctioning the compromise. It appears upon the
evidence that all the creditors in Bombay, that is,
all the ereditors who had the best means of forming
n judgment upon the question,—at all events, upon




the High Court: of Bos

& hsar tent to arriye at s
. Board can. possibly be.







