Judgment of tha Lords of the Judicial Commities of
the Privy Council on the Appeal of Baines and
othars v. Levy, ship ' Caleutta, jrom the High
Court of Admiralty, delivered November B0%h,
1869.

Present:

Lonp CHELMSFORD,
S Jamzs 'W. Corvine,
S Joseeir Nariuk.

THE only question to be determined upon this
Appeal is whether the collision was the result of
inevitable necident. The * Caleutta® is primd facle
to blame for the collision, beeause it wus her duty
to keep out of the way of the ‘Emmn; and not
having done so, thero is primd faeie proof of negli-
gence on her part,

The onws, therefore, of showing that she was not
to blame is thrown upon the *Caleutts’ and she
undextakes to prove that the collision is not imput-
#ble to her as blame, but that it was the result of
inevitable nocident. Inevitable accident is where
the collision conld not possibly have been prevented
by proper oare and seamanship under the partionlar
ciroumstances of the case, The question, tharefore,
is whether everything was done which could and
ouglit to have been done by the ¢ Caloutta* to avoid
the collision.

It may probably be tuken that the carrying awiy
of the foretack of the *Calentfa’ may have con-
tributed remotely to the accident by rendering the
* Culoutta’ less manageable than she would other-
wise have been. There is certainly no evidence
whatever to show that the foretack was not in good
condition; although the lerned Judge has said that
in hig opinion there oould not have been so much
wind as was representod, und that that fiaot rendered
it improbable that it would have earried away a good
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foretack, implying thevefore that the foretack was
not good,

No question of this kind was raised upon the
pleadings or in the course of the eyidence, and
therefore it was rather hiord upon the Appellants to
assume this as a fact, for which there was not the
slightest proof, and to which their attention was
not in any way called, If any evidence had been
given of this assumed fact, the Appellants might
have disproved it, but at all events they would
have been afforded an opportunity of doing so.

But the question is whether, assuing the ¢ Cal-
crutta’ to be in some degree disabled, did she, 1n the
state 1n which she was, do everything in her power
to avoid the colligion ? Tt is eaid that all that was
required of her was that she should take reasonable
and not extraordinary eare. There is great diffi-
culty in defining clearly the meaning of these
general words *‘ reasonable ” and * extraordinary ;”
but, in plain langnage, did the ¢ Caleutta’ do all
that she ought to have done under the circum-
atances ?

In the opinion of the Trinity Masters who assisted
the learned Judge in the Court of Admiralty, ¢ the
“ course adopted by those on board the ¢Calcutta’
“was quite right in porting at the time when it is
“stated she did, but they thought that her spanker
“ ought fo have been brailed up and her afteryards
“gquared, and this more egpecially having regard
“to the fact that her foresail was off, and to the
“immense length of the ship, which rendered it
“vary difficult fo get her off the wind; and they
“were further of opinion that if from the proximity
“of the two vessels these manwuvres were doubt-
“ful, it was clear that the ¢Calcutta’ ought to
“have put her helm down, and hove in stays.”

A complaint was made by the counsel for the
Appellants that it was hard upon them to have
these questions determined by the Trinity Musters
and the learned Judge, without having been sug-
gested in the course of the frial. That it was
never made a question whether, when the manceuyre
of porting was resorted to, more might not haye
been done for the purpose of avoiding the collision.
But in answer to this complaint, their Lordships
foel that it is, after all, no additional fact which is
mftroduced in the Judgment of the learned Judge,
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opinion that the Judgment of the Court below is
perfectly right.

They will, therefore, recommend to Her Majesty
to affirm the Judgment of the Court below, and
dismiss the Appeal, with costs.



