


2

The eause was tried by a Special Jury, and their
Lordships are at a loss to understand how and
where some of the witnesses were examined, Be-
fore the evidence of Captain Kelly there appear in
the report of the proceedings the words *“In Cham-
bers,” and the date February 26th, 1867 ; and
before the evidence of Colonel BStace the same
words, and the date 15th April, 1867. The rest of
the evidence is headed * Nisi Prius.” It appears,
therefore, that a portion of the evidence upon this
Jury trial was taken by the Judge in his private
room (whether it was read to the Jury is nowhere
stated), and only part of the witnesses were exa-
mined in the presence of the Jury, What is still more
extraordinary is, that Captain Kelly’s evidence was
taken before the first declaration, the one that was
demurred to and amended, had been filed, which
was not till the 4th March, 1867. The amended de-
claration was dated the 5th April, and the issue was
only joined between the parties on the 15th April.

The conduct of the Judge at the frial seems to
have been equally remarkable. According to the
statement of Mr. Griffith, the Plaintiff, in an affi-
davit produced at the hearing of the Appeal, evi-
dence was given at the trial of malice and of damage,
those heing the two points submitted by the Judge
for the consideration of the Jury upon the trial of
the two actions (the Jury having been discharged
on a former trial), and the Judge stated it was for
him to consider whether the libel was proved or
not. Before the Jury could find a verdict for the
Plaintiff, the Judge must have told them that in
his opinion the letter written by Defendant was a
libel, and that the Defendant was liable for it.
Accordingly, the Jury found a verdict for the
Plaintiff, with damages to the amount of £450.
The Judge gave his judgment a few days after-
wards, saying that he entirely concurred with the
verdict, that the Defendant had all the advantages
that could be obtained, and that he was of opinion,
haying earefully looked over the evidence, that the .
libel was elearly proved, and he gave judgment for
the Plaintiff.

Now, the Judge seems to have taken upon him-
self the functions of the Jury, and to have entirely
neglected his own duty, because there were most
important legal considerations in this case, ail of
which it was his bounden duty to have decided.







*

The Judge in this case seems mnever in the
slightest degreée to have considered these important
questions, upon which the case entirely turned, but,
taking upon himself the duty of the Jury, and de-
termining that which the Jury alone could deter-
mine, he told them that in his opinion the libel was
proved.

The Judge having thus assumed funetions which
did not belong to him, went entirely wrong in his
eonclusion upon the fact. The only evidence (be-
cause the letter written to the official visitors by
the Colonial Secretary, was not evidence in the
case)—the only evidence, supposing it could be ad-
mitted in consequence of the Judge being of opinion
that the Defendant’s letter was not an official com-
ngnication, was that of Mr. Pennell, who said,
““ Colonel Stace informed me by that lefter, that
* Captain Kelly had reported you drunk on the 17th
‘“of October.” Now this evidence would have sup-
ported the declaration as it originally stood, but it
certainly did not prove the alleged words in the
amended declaration, that the Defendant falsely and
maliciously wrote and published of the Plaintiff,
that he was drunk and disorderly at the theatre.
Forit is a very different thing to write of a per-
son that the writer had been told he had been
drunk and disorderly, and that he setually was
drunk and disorderly upon a particular cccasion.

. There has, therefore, been a complete failure of
justice in this case—a complete misunderstanding
on the part of the Judge of what his duty was,
and an entire misleading of the Jury. Their ver-
dict is one which cught never to have heen given,
and of which it is to be regretted that the Judge
should have expressed his approval.

Under these circumstances their Lordships can
only come to the conclusion, that this Judgment
ought not to stand. The proper course to have pur-
sued would probably haye been to quash the whole
proceedings, snd to fix the Respondent with the
costs (at least of the Appeal); but as Colonel Stace is
dead, and the counsel for his widow have stated that
they do not wish to press for costs, with their con-
sent we have agreed o recommend to Her Majesty
that the Judgment of the Supreme Court of BSt.
Helena should be arrested, the parties paying their
own'costs of this Appeal. '




