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S Laowsisce PEEL.

THIS was a suit in the nature of an action of
ejectment, brought to recover a considerable quan-
tity of land which wag alleged to belong to the
Plaintiff, on aceonnt of its having heen gained by
accretion to four mouzahs which had been previously
his property. Besides certain defences in peint of
law which have all been abundoned before us, there
were two substantial defences in point of faot on
the merits which were raised by the Defendant.
First, he said, in substance, that the land wus not
gained gradually by aceretion, as alleged by the
Plaintilf. but was what is called a chukkes,
and after stating the facts as he alleged them
to be, he summed up by saying, * In comse-
“ quence of the route thus deseribed by the river,
¢ the Cuckee in suit stood firm, retaining all the
“traces of numbers and boundaries, and continued
“withont opposition on part of any one in the
“ oecupaney of your petitioners.” Then he raised
a svcond defence on the merits, hy which he
said, **The land i the south and north of the
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 disputed land is in the possession of your petitioner,
“hence, were it even admifted according fo the
“ Plaintiff’s false plea that the diluvion was by
¢« Dhoooe, still considering the land in suit to be a
¢ part and parcel of the land Nos. 447 und 912 in
“the occupaney of your pefitioners, none but your
“ petitioners, under the provisions of the yvery law
“ quoted by the Plaintif conld he entitled to its
4 -lmssassioh." Tssuies were formed on those plead-
ings. Both parties were allowed to present their
issues, and then the Judge, out of the issues pre-
sented formed those which were to he tricd.  The
material issne was this— Whether the dispufed
“lands have been gradnally washed away, and have
“aceretod on the estato of the Plaintiff by oblitera-
“tion of its former marks, or whather by the
“ sudden change of the Ganges they have acereted
“with a continuance of the former marks.” This
issuc a little confuscs the matter, by bringing in
the marks as if they were nocessarily conclusive
of the question— Whether the disputed Iands
“have been gradually washed away, and have
“angreted on the estate of the Plaintift;” as if it
followed that becmse the marks were obliterated,
therofore the land bad gradually seereted.  The
other alternative is put in the same way—*¢ Whe-
“ther, by the sudden change of the Ganges they
“liave aeereted with a continuanee of the former
“marks.”  Then there ave further issucs—* Eyen
“if adnally washed away, whother on the groud
“ of the same Deing intermixed up with other lands
“in the possession of the Defendants on the sonth
ol north of the dispnted lands, the Defendants
e entitlad to the same or not #'—% Whether the
“ PMlaintiff, after being in possession of the dis
“puted lands Tas been oustod by the Defendants
“or not, and whether any land adjacent to the
& disputed land amongst the acereted lands, is still
“in the possession of the Plaintiff, or whether the
¢ Plaintiff was never in possession of the eonfested
Glands 2”7 A great mass of ovidence wis given.
The Judge in the Court below, the Sudder Ameen
himself, inspected the ground on several oceasions,
aud most earetul inguivies were made on the spot
as to whether the land had geadually acereted or
whether it had been a chukkee suddenly formed ?
1t was then ordered that an Ameen should draw o




3

plan, and survey the land and present a report 16
the Court. That accordingly was done. He framed
the plan in the suit which is before their Lordships,
which shows by distinetive colours—yellow, pink
and green—the land sought to be recovered in the
action, the Clukkee which is admitted still to
belong to the Defendants, and land which is
the possession of the Plaintitfs but is elaimed by
the Defendants.

Now, the questions which really avise ave fwo,
first, whether the land has gradually acereted,
and how that issne cught properly to be deter-
mined, and secondly, whether the Defendants, by
reason of their chukkee, ore entitled to any
portion of the land, even sssuming that it has been
acereted ?

As respects the first question it is necessary o
consider, have the Courts below Dbeem wrong
point of law, or have they committed any erroz in
fact ? Now, no doubt their Lordships at one
period of the argument had considerable doubt
whether there might not have been a mistake
in point of law, because, looking at the mature
of the report of the Ameen and of the judgment of
the first Judge, and even at the form of the isues,
there appeared reason to doubt whether 4t had not
been supposed that if the surface of the land had
all been changed, and the marks had all been
obliterated, so that no honses or trees or mounls
or vestiges of boundary could be fonnd, and that
all the surface of the land wuos fresh land which
had been brought down by the river,—that was
conclugive of the question. Now, it the Court
below had meant to say that was conclusive io
point of law, so that the Lol was to bhe von-
sidered as land gradually accreted, even although
the channel of the river had changed, and had gone
from one bed and course to another; if' the Court
below had meant to say that, if the marks of the
old channel were obliterated, and if the marks of
the land between the old ehannel and the new
channel had also been obliterated, h}' reason of the
water having flowed over the surfuce and washd
off the old land, and bLrought new suud and mud
down upon it ; notwithstanding theve was land
left hetween the two channels which bad net,
in fuect, fallen into the river, and been entivdy
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sunk into fhe channel itself,—if they meant to
say that was conclusive, their Tordships would

have thought they would clearly have been wrong

in point of law. But upon the whole of  the
case it does mof, in fact, appear fhat the De-
fendants ever substantinlly raised that question
before the Court helow at all. - In their arguments
they appear to have assented to the fming of the
issnes in the way in whieh they were framed, and
they appear to lave assented to resting their case
on the question whether the land which is sought
to be recovered did or did not on its surface appear
to he entirely new and fresh-formed, with no marks

of the old eultivation and habitation upon it, or

whether it had, as they seem to have allegod it had,

houses and trees, and boundaries and marks of the
old enltivation upon it. Certainly, when parties

before their Lordships alloge that g mistake has

been made in point of law, if' they have not raised

that question in the Court below, althongh it is
certainly open to them fo raise it here, yet their
Lordships ought to he very eertain indeed that the
Judge really hus made the mistake imputed to him,
and that the decision in faot is attributallo to such
mistake. It may well be that the Judges made no

such mistake at all, that {hey perfectly understood

what gradual aceretion is, and what the teue rule
of law on that subject is, and that they meant
merely to say, that as a matter of fact, which no

doubt was a material faet to ascertain, there were

none of the marks of the old enltivation upon it
which the Defendants had alloged, If any marks
of the old channels, or of the old houses, and of the
trees, and of the old mounds, conld haye bheen
foundd, that would have been conelusive agninst the
Pluintiff, and therefors it was a matter very material
to be inquired into. T .did not necessarily follow,
nevertheless, that because no marks were found,
therefore the Plaintiff had proved his case, but it
The parties woere content to rest upon the issues as
framed, and it may he that thoy all thought, and
possibly thought rightly, that under the eireum-
stances, the condition of the Jand would be the best
evidence which could he given as to whether the
land  really had geadually accreted, or whether
there had heen a sudden change in the cowse of
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the river. Therefore their Lordships think that it i
impossilile to say that either of the Courts below
tdme to any wrong conclusion in pomt of law on
the question of aeeretion.

Did they then make any mistake in point of
fact?  And certainly, looking at the great extont
of the changes, and partionlarly at the maps,
and some portion of the evidenee, there miglit
e some ronson to demibt whether the whole of
it Thad really acerued by gradual aceretion us
alleged. Dt their Lurr]ships are of opinion
that the case dlearly comes within the rule which
they have so often laid down, where the disputo
Hurns wpon matters of fuaet, and whoye the Courts
below haye agreed on the eomelusion which they
have come to vespecting that fact. This was g Case
where a careful examination og the spot was muost
material towards coming to g proper comclusion on
the fact. That examination was held, and appa-
rently very cavefully held, and it was after hat
examination that the first Court came to o coneln-
slon in favonr of fhe Plaintiff on that part of the
tase.  The Migh Court eame to the same concly-
sion, and their Lordships are of opinion that there
is certainly no such erpror shown in that conclusion
48 wonld enable them, or make it right and Proper,
to réverse or alfer that decision. It may be added
that the map of 1851 ppears to their Lordships to
show that as respeets one great change that took
place in the conrse of the river, the effeet of if s
that the Plaintiff 8ot a large acquisifion to Lie
mouzahs, and that what he so got, which containg g
large part of that coloured green, and probably a
small part of that colowped yellow, was gained by
gradual accretion.  Therefore, on the whole, their
Lordships think tha they ought to come to the
eonglusion that the first material issue was properly
proved and decided in favour of the Plaintiff,

Lipes's case was very estrongly urged wpen
their  Lordships : but  their Lordships do not
think that this case is uf all governed by the
decision in Lopes's case, That was a case where
the river first went forward, and then, after g cer-
tain number of years, came back again, and brough:
to the surface the ground which had been sunk, T
was held that that went back to the old oWner,
Hero the sole question i8, has the land, by gradual
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acoretion, heen geereted to the estate of the Plain-
tiff, the Defindants not having at all Taised the
issne that it was their old ascertainable lund, swal-
lowed up and then restored? As their Lowdships
are not eonvinged that the Conrts holow have erred
in point of law, and as they have taken yory enreful
means to go right, and there is nothing to satisfy
their Lordships that they wont wrong in peint of
fact, their Lordships ure of opinion that their Judg-
ment ou that part of the case ouglt to be confirmed.

But there is a second very material portion of the
case, numely, whether the whole of the lands have
really accreted on to the Plaintiffy! land; and cer-
fainly the map itself, to the eyes of evervbody who
looks at if, appears to show that it is a very extra-
ovdinary conclusion that these lands lave whally
accrotod to the Plaintiffs. Ilere we have on the
south the (huckee, admitted to belong still to the
Defendants ; the land on the other side of the river
belongs to the Defendants: and yet it is supposed
that many hundred aeres of land in faet directly
situated between the Defindants’ land and ihe
river, and their land on the other side of the river,
somehow or other have acereted to somebody olse’s
estate, and not to theirs ! '

The Judge in the Court below, dealing with
this question, deals with it very shortly, and
siiys they cannot claim any portion of disputed
land as having acereted or belonging to their land,
because the river Ganges flows Dhetwoen them,
That is in itself wiguestionably un inaccurate
staterment.  The river Gunges does not fow, at
least did not flow b the eommencement of the
suit, or for some time previously, between the.
What had happened was this, The river Gangos
had originally flowed, as is admitted on all hands,
at the bottom of the undisputed Chuekee.  Then,
by what is admitted to have heen a sudden change,
a portion of the Ganges begun to run above the
Chuckee, aud between what is now the Cluckee
and the disputed land which is coloured yellow.,
Now it seems guite elear from fhe desorviption of
the premises, that the whole of that portion of the
stream which so flowed betwoon the Chuckee and
the land eolowved yellow, and in fict wmeli of the
land coloured yellow iteelf, was then the property
of the Defendants. Thevelore, the whole that




wus there Lefure the Ganges came was the pre-
perty of the Defendants,  Well, then the (s
comes there, T 18 nat BECCSSITY, ]11-!"|]:1[|:4. Lo g
whiat exaerly the effect of thit might have been oo
the soil coversd with water.  Their Lordships must
ol s ﬁnltlu-m:ll [ sy that that was taken awiy
from the Defondants,  But, at any vite, the -
ment that the Ganges left that stream wliely it Ll
so furmod—and it (_'e'I'Iuinly does not appear to v o
remuined there above & yeur or two, as far o8 their
Lordships o discover—the moment fliat comrss
becane a nullak, dry in the dry season, it appesrs
to thieir Lordsliips quite clear fand indeed Lopis's
e world e for that @ diveet uuthority) that that
lund which had been covered with water, when it
ceased to Be eovesod itk witer, hecnme the s
perty of the Defendants.  The L T VT T O T
the Defendants were themselves the owners of e
land v which the greater et of the now lyyd
aeerctoed, It UPIPELES To thetr LI_'l't]ﬁ-IliIlh |.ll|ii|' oluar
that st I!lll'!ilril of the }"'”H“’ whicht 1s e e
the Chuckee must be taken as seereted to fl
Chuckee,

As to the other Ilul'iiull, their l.a'll'll."_i[liii*. think
that the Pluntifty have shownthat the T eolomrd
green was e their pessession, and that that portion
which is ez arlverse the I.'tull colonred Ereeil. litis
ueereted to thut lond, The IMigh Court on this
part  of the ose took a view whicl certannly
appears rather surprising, that beesuse the Defiqil-
ats had mainly no doubt, and prineipally denind
that the lard had acoroted at all, and had s 1l
it hadl Been cansiod by a swlden chianee in the riven,
andhad not heen eaused by gradual avevetivn: i
becanse they said that and feiled, th v owers ol
cutitled to rely on their seeond defenoe, which e
nios! f.'h':u'f_\‘ stated In thisr ]lln.':ll“ll_‘.,", 15 ]
clearly stated in the fssue, wd s wlso statod in 1o
Judgment of the first Judge in the Coupt heloyw,
[t 35 to their Lordships perfeetly elear that the
mere fact of their havinge relicd on their firs
dufenoe eould 1101 1"1"‘.":i1ll"{ Proevent then wl-o l'l'[_\-
ing oun thoir second  dolenes if the first  defence
failil.  The fiual result is that iere mnst be
division of the disputed land, each estate taking
that which is ez adveerso its own [rontaee.  Th
selilly propared mup of the Ameen shows with
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sufficient accuracy how this division 18 to he made.
Their Lordships think that taking the point where
the extreme left of the yellow at the bottom of the

-nullah intersects with the land coloured white in
the map directly below the green, a line must be
drawn from that point, as nearly as may be perpen-
dicular, to the course of the Ganges until it meets
the river, and that the land which lies to the right
of that, that is to say, to the sonth-east of it, will
belong to the Defendants, and that the land which
lies to the mnorth-west of it will be the only land
which the Plaintiff is entitled to recover in this suit.

With reference to the second suit, their Lord-
ghips think that the point on which the High
Cowurt decided that suit does not arise, because they
say that the Plaintiff has not recovered the whale
of the lands which he might have recovered in the
first suit. Now, they arrived at that conclusion
from this consideration : the Plaintiff, in his plaint
in the first suit, specificd the boundaries of the
lands which he sought fo recover, and he most
clearly specified the boundaries fowards the Gunges
as being the river Gunges itself; and there can be
no doubt that he sought to recaver the whole of
the land which he said he was entitled to up to the
Ganges, but he stated also the number of beegalis
that there were in his plaint, according to his mea-
surement, as 2967. When the Ameen of the
Court came to measure it, he found that there
were more beegahs than the Plaintiff had esti-
mated, and therefore the High Court came to the
conclusion that he had omly recovered the 2067
beegahs. They did not alter the Judgment of the
Lower Court at all, but simply affirmed the Judg-
ment with eosts. The High Court then comes to
the conclusion that, having recovered omly that
quantity, he had failed to recover the excess, which
is therefore not his, and that the subsequent aocre--
tion is to that excess. It is not easy to sce,
if he was not {o recover the whele of the land
between the boundaries which he had stated in
his plaint, what portion of the land stated within
those boundaries he was not to recover; and it
is not very easy to see why that portion has been
taken from the land next the river rather than from
any other portion. But their Lordships are of
opinion that that is really a misconception of the
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true legul effect of the Decrce of the Court below.
That Decreo is this :—* That a Decree be given to
#the Plaintiff, that the Plaintiff obtain possession
“of 2067 beegnhis 10 cottshs of disputed land muen-
“tioned in the plaint, and in the map of fhe Court
* Ameen, aceording to the boundaries given i the
“opluint.”  Well, now, the Judgment s that he is
to recover 1t according to the houndaries given in
the plant. 1t is true it goes on to specily the
quantities, but it turns out that thuse quantitios
are not stricfly accurate.  Then the question is,
which is he to recover, the quantities er sccording
to the boundaries given in the plaint? Their
I.UJ'LlSILi]_ItS think that it must be jlltt‘l’lll‘i-f-d as
1f it were a conveyanoe of land stafing the houn-
daries, and then saying that it contains so many
atres; of cowrse the real conveyunce would be
of the land within the boundaries, anl it wonld
be a mere false deseription that there was some
glight mistake in the quamtities. Their Tard-
ships think that that principle ought to be ap-
plied to this case, beeause they find among th

rules which prevail in the Courts in Iudia, it is
sfated :—* Where the boundaries of the property
‘“ in suit are required by the code to be speeitiod,
*- they ought to be stated with as much precision
* us possible, a map being, il necessary, annexed to
¢ the plaint, or some map which has the charuoter
“of a public doenment being referred to; but if
* the boundaries be sot forth, the land may be de-
“ ereed to the Plaintiff, even though the quantity
“ be somewhat more than they stated in the plaint.”
Now, that 13 the very thing that happened here.
The quantity was somowhat more than they stated
m the plaint; but their Lordships think that the
true construction of the Decree in the first suit
was, that 1t was a Judgment for all the Jand eon-
tained within the Deundaries statod in the pliint.
That being so, the ground on which the Supreme
Court reliod 1n the second suif, namely, that there
wus a pplitting of the suit, did not arise at all,
becanse he has recovered in the first suit all the
land which Lie could recover. In the result as
wrrived at by their Lordships, he has not in fiiet
recovered anything like what he has claimed, Al
any rate that point does nol arise, hecanse it was
not correct to say that it was not neecssary to hring
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a gocond suit, Theéro was @ cantinual fresh acere-
tion guing om dwring the two years which clipsed
between the time when the first guit was eom-
menced and when the gocond was bronght. Tt
appears to their Tordships that the apeond suil 1=
substantially brought for that newly acerctod lund,
and the decision in the second suit ought simply to
follow the decision of the firsk To avuitl uny
possibile misconception, their Tordships huve hal
the line drewn on gne of the eopies of the Amern's
map which is to be annexed 1o their Report, and so
much of the land elaimed in the suormil suit a8 lies
to the north-west of the line which has been already
specified. Their Lordships think the Plaintiff 1s
entitled o reeover in the seeond st

There will, of course, be some forther question
about the mesne profits; and it appears that the
cnses must go back to the Court below, for the
parpose; first af” all, of fixing the boundaries ns de-
seribed in the line which has heen spoeified § amil
next, of finding out what arve the real mesne profits
according to these bonndaries. There 18 no in-
formation before their Lordships by which it i
possible that they could speeify what those mesne
profits should be.

As to the eosts, their Lordships are of opinion
that, as respeets the costs in the first Court, they
should be given according to what is the ovdinary
practice of the Conrts in Indin as to giving costs
in cases where a Plaintiff’ recovers a portivn euly
of the land which he elnims; and thepn 18 8 §uc-
cossful deface as respeots fhe other portion,  Their
Tordships are further of apinion that, under oll the
circumstances, there should be no costs ut all to
gither party, either of e Appeals to the High
Court or of the Appeals that have been brought to
the Quesn.

Their Lordships will, thurefore, recommend 10
Ther Mujesty that an Order be drmyn op i aceord-
ance with these terms.

Their Lordships’ recommendation o TLer Majesty
on these Appeals will be that e would allow
hoth Appeals, and deelave thab the Plaintiff in the
suits (the Malarajoh) is entitled to 8o much of the
aooroted land ws lies on tho morth-west of the lime
drawn on the map annexed to tlds Report, and that
the Defendants ave entitled to 80 much of the ae-
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arefed land as lies on (he southeeast of that 1o
and that <he should remit the causos o the His
Court, with a diroction g put the partics in pos.

session, and to settle the ameunt of wasilut payalk

aud recdivable by either, in comdurmify with th
above declaration.  And deelave further, that th
costs of botl tho suits in the Zillah Court slioull
he paid and reevived by ‘the parties secording
the practios of the High Court, in the PLOROLS
which the amount recovered by the Phuntifl beoo
to the amount claimed by him, and that encly Jrarts
should Bear his own costs in the Migh Conrt
tredit to he given for any eosts which bave boey
:rit'wl'i_\' Ih‘lil]; and that there shonld be L et
eithir Appeal,







