Judgement of the Lords of the Judicial Com-
mittee of the Privy Council on the Appeal of
The Colonial Building and Investment Asso-
ciation v. The Attorney General of Quebec,
Jrom the Court of Queen’s DBench for the
Province of Quebee, Lower Canada, delivered
1st December 1883.

Present :

Lorp FITZGERALD.
Sir BARNES PEACOCK.
_ _ _ _ Siz MoxtagUueE-E. SMmrE — — - —
Sir RoBErT P. COLLIER.
Sir Ricearp CoUcH.
S1r ARTHUR HOBHOUSE.

This is an Appeal from a judgment of the
Court of Queen’s Bench of the Province of
Quebec, reversing a judgment of the Superior
Court, which dismissed the petition of the
Attorney General of the province, praying that
it be declared that the Appellant Company had
been illegally incorporated, and that it be ordered
to. be dissolved, and prohibited from acting as a
Corporation.

The judgment now appealed from did not
grant the prayer of the petition, but gave other
relief, in the manner to be hereafter adverted to.

The Colonial Building and Investment Asso-
ciation was incorporated by an Act of the
Parliament of Canada (37 Vict., c. 108).

The preamble states—

# That the persons therein-after named, ‘owners of real
¢ estate in the city and district of Montreal, and elsewhere in
Q 9421. 100.—12/88. A
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¢ the Dominion, have petitioned for an Act of Incorporation, to
¢ establish an Association to be called the Colonial Building and
¢ Investment Association, whereby powers- may be cornferred
‘ on the said Association for the purpose of buying, leasing, or
¢ gelling landed property, buildings, and appurtenances thereof’;
¢ for the purchase of building materials, to construct an im-
¢ proved class of villas, homesteads, cottages, and other buildings
¢ and premises, and to sell or let the same ; and for the purpose
¢ of establishing a building or subscription fund, to which
¢ persons may subscribe or pay in money for investment or for
¢ building purposes, and from which payments may be made
¢ for said purposes ; and also to act as an agency.’

‘ Sec. 1 incorporates the Association.

“Sec. 4 enacts that the Association shall have power to
acquire and hold, by purchase, lease, or other legal title, any
real estate necessary for the carrying out of its undertakings;
to construct and maintain houses or other buildings; to let,
sell, convey, and dispose of the said property ; to acquire and
use or dispose of every description of materials for building
purposes; to lend money on secarity, by mortgage on real
estate, or on Dominion or Provincial Government securities,
or on the stocks of chartered banks in the Dominion; and to
acquire, hold, and dispose of public securities, stocks, bonds, or
debentures of any corporate bodies, and other defined securities.
The clause provides that the Association shall sell the property
80 acquired within five years from the date of the purchase
thereof.

% Sec. 5 enables the Association to act as an agency and trust
company.

“Sec. 11 provides that the chief office of the Association
shall be in the city of Montreal, and that branch offices or
agencies may be established in London, England, in New York,
in the United States of America, and in any city or town in the
Dominion of Canada, for such purposes as the Directors may
determine, in accordance with the Act; and that bonds,
coupons, dividends, or other payments of the Association may
be made payable at any of the said offices or agencies.”

The Secretary of the Association, the only
witness called in support of the petition, proved
that the Association had bought lands, crected
houses on such lands, and sold them, and had
also built houses on the lands of others, and
lent money on real estate. He stated that these
operations had hitherto been confined to the
province of Quebec, though efforts had been
made to extend the business of the Company to
other provinces, and to establish agencies in
Glasgow and New York, which had failed in con-
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sequence of the inability of the Association to
raise sufficient capital. |

In order to understand the question which
ultimatcly became the principal one to be con-
sidered in this Apypeal, viz., whether the judg-
ment of the Court of Queen’s Bench is properly
founded upon the Attorncy General’s petition, it
is necessary to refer to the provisions of the Code
of Civil Procedure of Lower Canada on which
the proccedings are based, the scope and prayor
of the petition, and the nature and form of the
judgment appealed from.

The heading of Chapter 10, Section 1, »f the
Code is, “Gf Corporations illegally formed, or
“violating or exceeding their powers.”

Arl. 997 is as follows :—

# In the following cases,—

“ (1) Whenever any associntion or number of persons acts
as 2 Corporation without being legally incorporated or re-
cognized ;

% (2.) Whenever any Corporation, public body, or board,
violates any of the provisions of the Acts by which it is
governed, or becomes liable to a forfeiture of its rights, or does
or omits to do acts the doing or omission of which amounts to
s surrender of its corporate rights, privileges, and franchises,
or cxercises any power, franchise, or privilege which does
not belong to it, or is not conferred upon it by law, it is the
duty of Her Majesty’s Attorney General for Lower Canada to
prosecute in Her Majesty’s name such violations of the law
whenever he has good reason to believe that such facts can be
established by proof in every case of public general interest,
but he is not bound to do so in any other case unless sufficient
gsecurify is given to indemnify the Government against all costs
to be incurred upon such proceeding; and in such case the
special information must mention the names of the person
who has solicited the Attorney General to take such legal
proceedings, and of the person who has become security for
costs.”

Art. 998 (as amended) reads :—

¢ The summons for that purpose must bhe preceded by the
presenting to the Superior Court, or to a Judge, of a special in-
information containing conclusions adapted to the nature of the
contravention, and supported by an affidavit to the satisfaction
of the Court or Judge, and the writ of summons cannot issue

upon such information without the authorization of the Court or
Judge.”

]
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'The material allegations of the petition filed
by the Attorney General are the following :—

% That the ¢ Colonial Building and Investment Association’
for years past have bean and still are acting as a Corporation in
the city of Montreal, and elsewhere, in the Province of Quebec
exclusively, and as such, ever since the date of its existence

" hereinafter mentioned, have been buying, leasing, and selling
landed property, buildings, and appurtenances thereto, con-
structing villas, homesteads, cottages, and other buildings, and
gelling and letting the same, and have also been lending money on
security by mortgage or hypothec on real estate in this province,
the whole without being legally incorporated or recognized.

¢ That the operations and business of the said Association
have been limited to the Province of Quebec, and being, more-
over, of a merely local or private nature in the said province,
and having provincial objects affecting property and civil rights

-in the said province, the said Association could not lawfully be
incorporated, except by or under the authority of the Legislature
of the Province of Quebec.

“ That the said Association was inmcorporated by the Par-
liament of Canada, in the year one thousand eight hundred and
seventy-four, 37th Vietoria, Chapter 103, and has ever since been

_ip operation under the. said Act of Fncorporation which, for
reasons-above-alleged isnull-and void and-of no-effect, thesaid— -
Agt of incorporation, being ultra vires.

¢ Wherefore your petitioner prays that a writ of summons
upon the affidavit hereto annexed be ordered to issue in due
course of law, and that.the said Defendants: be adjudged and
declared to have been, and to be illegally formed and in-
corporated, and that the said illegal Association may be ordered
to be dissolved, and be declared dissolved, and finally, that the
Defendants be prohibited from acting in future as such
Corporation, the whole with costs distraits to the undexsigaed

_attorneys.”

The petition was verified by affidavit, as re-
quired by the Code, and thereupon an order for a
writ of summons against the Company was issued
by a Judge. ‘

The petition also alleges that it was presented
at the solicitation of John Fletcher, a shareholder
of the Company, who had become security for
costs. It appears that Fletcher was in defaulf
in payment of his calls, but in the view their
Lordships take of the case any further reference
to this relator becomes immaterial.

The broad objection taken by the Attorney
General in the petition is, that the Association
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was not legally incorporated, the statute in-
corporating it being witra vires of the Parliament
of the Dominion.

The judgment of the Superior Court, given by
Mr. Justice Caron, distinetly overruled this
objection. My, Justice Tessier is the only Judge
of the Court of Queen’s Bench who affirmed if.
Chief Justice Dorion, in a judgment which re-
ceived the concurrence of two other Judges,
acknowledged that having regard to the observa-
tions of this Board in the case of The Citizens In-
surance Company of Canada v. Parsons (L. R.,
7 Appeal Cases, 96), it could not be held that the
incorporation of the Association was beyond the
powers of the Dominion Parliament, and illegal ;
and the majority of the Court gave judgment
upon the assumption, as their Lordships under-
stand the reasons of the Judges, that the As-
sociation was lawfully incorporated. The con-
clusion of the formal judgment of the Court is
as follows :—

“ That the zaid Company, Respondents, had and have no
right to act ag a Corporation for or in respect of any of the said
operations of buying, leasing, or selling of landed property,
buildings, and appurtenances thereof, or the purchase of building
materials to construct villas, homesteads, cottages, ov other
buildings and premises, or the selling or letting of the same, or
the establishment of a DLuilding or subseription fund for invest-
ment or building purposes, or the acting as agents iu connection
witli such operations as the aforesaid, or any like affairs, or any
matter of property or civil rights, or any objects of a purely
local or provincial nature, in any_manner or way within the said
Province of Quebec, and doth prohibit the said Company, Re-

spondents, from acting as a Corporation within the said
Province of Quebec for any of the ends or the purposes afore-

said.”

Mr. Justice Monk, in a short but clear
judgment, dissented from his colleagues, and
agreed with Mr. Justice Caron’s judgment.

Their Lordships cannot doubt that the majority
of the Court was right in refusing to hold that
the Association was not lawfully incorporated.

Although the observations of this Board in the
Q 9421. B
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Citizens Insurance Company v. Parsons, referred
to by the Chief Justice, put a hypothetical case
by way of illustration only, and cannot be re-
garded as a decision on the case there supposed,
their Lordships adhere to the view then enter-
tained by them as to the respective powers of
the Dominion and Provincial Legislatures in
regard to the incorporation of Companies.

It is asserted in the petition, and was argued
in the Courts below, and at this bar, that inas-
much as the Association had confined its opera-
tions to the Province of Quebec, and its business
had been of a local and private nature, it
followed that its objects werelocal and provincial,
and consequently that its incorporation belonged
exclusively to the Provincial Legislature. But
surely the fact that the Association has hitherto
thought fit to confine the exercise of its powers
to -one —province— cannot—affeet —its —status or —
capacity as a Corporation, if the Act incorporating
the Association was originally within the legis-
lative power of the Dominion Parliament. The
Company was incorporated with powers to carry
on its business, consisting of various kinds,
throughout the Dominion. The Parliament of
Canada could alone constitute a Corporation with
these powers; and the fact that the exercise of
them has not been co-extensive with the grant
-cannot operate to repeal the Act of Incorporation,
nor warrant the judgment prayed for, viz., that
the Company be declared to be illegally con-
stituted.

It is unnecessary to consider what remedy, if
any, could be resorted to if the incorporation
had been obtained from DParliament with a
fraudulent object, for the only evidence given in
the case discloses no ground for suggesting fraud
1in obtaining the Act.

Their Lordships therefore think that the Courts
in Canada were right in holding that it was not
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competent to them to declare, in accordance with
the prayer of the petition, that the Association
was illegally incorporated, and ought to be
dissolved.

There remains the question, which was mainly
argued at the bar, whether the judgmentof the
Court of Queen’s Bench which, shortly stated,
declares that the Association has no right to act
as a Corporation in respect of its most important
operations within the Province of Quebec, and
prohibiting it from so acting within the pro-
vince, can be sustained. g

It was not disputed by the Couunsel for the
Attorney General that, on the assumption that
the Corporation was duly constituted, the pro-
hibition was too wide, and embraced some matters
which might be lawfully done in the province,

__but it was urged that the operations of the Com.

pany contravened the provincial law, at the
least, in two respects, viz., in dealing in land,
and in acting in contravention of the Building
Acts of the province.

It may be granted that, by the law of Quebec,
Corporations cannot acquire or hold lands without
the consent of the Crown. This law was recog-
nized by this Board, and held to apply to foreign
Corporations in the case of the Chaudiere Gold
Mining Company ». Desbarats (L. R. 5, P. C. 277).
It may also be assumed, for the purpose of this
appeal, that the power to repeal or modify this
law falls within No. 13 of Section 92 of the
British North America Act, viz., *“ Property
“and Civil Rights within the Province,” and
belongs exclusively to the Provincial Legislature ;
so that the Dominion Parliament could not
confer powers on the Company to override it.
But the powers found in the Act of Incorpo-
ration are not necessarily inconsistent with the
provincial law of mortmain, which does not
absolutely prohibit Corporations from acquiring
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or holding lands, but only requires, as a condition
of their so doing, that they should have the con- -
sent of the Crown. If that consent be obtained,
a Corporation does not infringe the provincial
law of mortmain by acquiring and holding lands.
What the Act of Incorporation has done is to
create a legal and artificial person with capacity
to carry on certain kinds of business, which are
defined, within a defined area, viz., throughout
the Dominion. Among other things, it has given
to the Association power to deal in land and
buildings, but the capacity so given only enables
it to acquire and hold land in any province con-
sistently with the laws of that province relating
to the acquisition and tenure of land. If the-
Company can so acquire and hold it, the Act of
Incorporation gives it capacity to do so.

It is said, however, that the Company has, in
fact, violated the law of the province by acquiring
and holding land without having obtained the
consent of the Crown. It may be so, but this
is not the case made by the petition. Proceed-
ings founded on the alleged violation by a Cor-
poration of the mortmain laws would involve an
inquiry opening questions (some of which were
touched upon in the arguments ab the bar) re-
garding the scope and effect of these laws, the
fact of the Crown’s consent, the mnature and
sufficiency of the evidence of it, the conse-
quences of a violation of the laws, and the
proper parties tc take advantage of it; questions
which are certainly not raised by the allegations
and conclusions of this petition. :

So with respect to the objections founded on
the Acts of the Province with regard to building
societies. Chief Justice Dorion appears to be
of opinion that, inasmuch as the Legislature
- of the province had passed Acts relating to such
societies, and defined and limited their opera-
tions, the Dominion Parliament was incom-
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petent to incorporate the present Association,
having for one of its objects the erection of
buildings throughout the Dominion. Their
Lordships, at present, fail to see how the
existence of these Provincial Aects, if com-
petently passed for local objects, can interfere
with the power of the Dominion Parliament to
incorporate the Association in question.

If the Association by its operations has really
infringed the Provincial Building Societies Acts,
a proper remedy may doubtless be found, adapted
to such a violation of the provincial law; but,
as their Lordships have just observed, with
reference to the supposed contravention of the
mortmain Acts, that is not the case made by the
petition.

It now becomes material to examine more
closely than has hitherto been done the allega-
tions and conclusions the petition really contains.
The first paragraph, after stating that the Cor-
poration carried on its operations in Quebec ex-
clusively, concludes thus: “the whole without
“ being legally incorporated or recognized.”

The 2nd paragraph avers that the operations
of the Company being confined to Quebec, and
being of a merely local nature, affecting pro-
perty and civil rights in the province, * could
“not lawfully be incorporated except by the
‘“ authority of the Legislature of the Pro-
“ vince.”

The 38rd paragraph alleges that, for these
reasons, “the Act of Incorporation is null and
“ void, the said Act of Incorporation being ulira
“ pires.”

The conclusion and prayer based on these
allegations are, that the Association be declared
to be illegally incorporated, be declared dissolved,
and prohibited from acting in future as a Cor-
poration.

It seems to their Lordships it would be a
Q 9421, C
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)‘T-iola.ti'on not only of the ordinary rules of pro-
eedure, but of fair trial, to decide this appeal
wpon a new case which, assuming a lawful in-
eorporation, rests on the supposed infringement
of the laws of the province by the Company in
eonducting its operations. This is not the wrong
struck at by the petition, but a wrong-doing
raising issues of a wholly different character to
those te which the allegations and conelusions of
ighe petition are-alone directed and adapted. Tt
is to be observed that the inquiries made of the
Company’s Secretary were of a general nature,
and mainly directed to support the allegation in
the petition that the Company’s operations had:
been limited to the Province of Quebec. No
investigation of the title to any of the lands it
held, nor of any particular transaction, was gone
into at the hearing.

__ The 998th article of the-Code of Civil Procedure
requires that the summons ta be issued “ must”
be preceded by a petition to the Court containing
« conclusions adapted to the nature of the con.’
“ travention,” to be supported by an affidavit}’
and provides that the summons cannot be issucd
upon such information without the authority of
a-Judge. It is quite plain that the conclusions-
of this- petition are. not adapted to the case now
relied on by the Attorney General; so that
neither the gemeral principle regulating: pro.”
cedure nor the special requirements of the’
Code-allow of its heing set up on these pro-
ceedings,.

. If- the Company is really holding property in’
Quebec without having complied with the law of’
that province, or is otherwise violating the pro-
vincial law, there may be found proceedings"
applicable to such violations; though it is not for-
fheir Lordships to anticipate them, or to indicate
their form. :

- It should be observed that their Lordslups in
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the case supposed in their judgmentin the appeal
of the Cltizens Insurance Company, in regard
to Corporations ereated by the Dominion Parlia-
ment with power to hold land being subject to
the law of mortmain existing in any province in
which they sought to acquire it, had not in
view the special law of any one province, nor
the question whether the prohibition was absolute,
or only in the absence of the Crown’s consent.
The object was merely to point out that a Cor-
poration could only exercise its powers subject to
‘the law of the province, whatever it might be, in
this respect.

It was argued that the judgment of the Court
of Queen’s Bench might be sustained by the part
of the prayer which asked that the Company
‘ be prohibited from acting in future as a Cor-
‘ poration within the Province of Quebec” for
certain purposes. But the prohibition is asked
as consequential upon the declarations prayed
for, and when these are refused, there are not only
no declarations, but no allegations in the petition
to sustain it. It has been seen that the pro-
hibition contained in the judgment of the Court
of Queen’s Bench is not an injunction limited to
restraining the Company from doing specified
acts in violation of particular laws of the province,
but is a general prohibition founded on a de-
claration introduced by the Court, other than
those prayed for, that the Company has no
right to act as a Corporation in dealing with
lands and buildings, and certain .other matters
within the province. This declaration, with the
prohibition founded on it, is obviously too ex-
tensive. A prohibition in these wide and sweeping
terms would prohibit the Company from acquiring
or dealing in lands, though it had the Crown’s
consent, and could only be warranted by affirm-
ing the invalidity of the Act of Incorporation,
which would be opposed to what has been stated
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in the previous part of this judgment to be their
Lordships’ view; or at least by affirming that
the Company, in exercising its powers in the
province, must necessarily violate the provincial
law, which, as already shown, is not a necessary
consequence.

In the result, their Lordships will humbly
advise Her Majesty to reverse the judgment
under appeal, and to order that the judgment of
the Superior Court be affirmed, and that the
present Appellant’s costs of the appeal to the
Court of Queen’s Bench in Canada be paid by
the present Respondent. The Appellant must
also have the costs of the appeal- to Her
Majesty. ‘




