Judgment of the Lords of the Judicial Com-
mittee of the Privy Council on the Appeal
of Raja Muhammad Mumiaz Al Khan v.
Skeoratiangir and anothker, from the Court of
the Judicial Commissioner of Oudh ; delivered
9th May 1896. ‘

Present :

Lorp Wartson.

Lorp HoBHOUSE.
Lorp Davey.

Siz Ricearp CoUCH.

[Delivered by Sir Richard Couch.]

The suit in this case was brought by the
Appellant against Maujgir Gushain, since .de-
ceased, of whom the Respondents are the heirs,
in the Court of the District Judge of Fyzabad.
The plaint stated that the village Katra was the
ancestral property of the Plaintiff ; ‘that on the
31st May 1871 the Defendant who was a lessee
of 12 annas share of the village from the Court
of Wards instituted in the Settlement Court a
wrong claim for Birt tenure against the Plaintiff
who was then a minor about six years old, that
the Plaintiff’s estate was in charge of the Court
of Wards and he was not made a party to the
suit; that on the 9th July 1872 Thakur Parshad,
agent, on the allegation that he was agent made
a verbal admission of the claim and got a decree
of Birt tenure passed in favour of the Defendant
under which the Defendant wrongfully held
possession of the village. It was alleged that
Thakur Parshad was not competent to make an

admission of the claim, that the Defendant was
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not a Birf holder, and that the confession was
collusive and fraudulent. The Defendant in his
written statement said that Thakur Parshad was
competent to make confession and he made the
confession by direction of the Superintendent of
the Court of Wards, that a Birt patra (grant of
land for subsistence) was filed with the settle-
ment record and the decree was passed after
inspection thereof, that the claim in the
Settlement Court was instituted in a valid
manner and in accordance with the rules then
in force, that there was no fraudulent or col-
lusive proceeding on the part of the Defendant
and the claim was admitted with the knowledge
and permission of the Superintendent of the
Court of Wards. These were the questions to
be tried, and the following issues were settled by
the District Judge. 1. Was Thakur Parshad com-
petent to admit the claim? 2. Was he guilty
of collusion and fraud? 'The District Judge
found that there was no Birt{ patra. He had
exdmined the settlement record and there was
no trace of a Birt patra having been filed. 'The
Judicial Commissioner in his judgment did not
say apything upon this question. It does mnot
appear that he considered it but their Lordships
are satisfied that there was no proof of a Birt
patra. With regard to the regularity of the
proceedings in the Settlement Court the plaint
in the copy filed in this suit is intituled “ Maujgir
Gushain v. Rajo Mumtaz Ali Khan.” The District
Judge who examined the settlement file says
(Record, p. 22), the plaint *“ was against Manager,
« Bilaspur Court, Raja Mumtaz Ali Khan, not
““ against Raja Mumtaz Ali personally. Sum-
“ mons was served by notice on Manager of
¢ Defendant (Salik Ram) see endorsement on
“ back of plaint. Thakur Parshad is stated to
“ be Mukhtar of the Court of Wards.” Salik
Ram was the manager of the estate; no guardian
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-of the person of the minor was appointed. In
the view which their Lordships take of the main
question in the appeal it is not necessary to
decide whether, as was held by the Judicial
‘Commissioner, the Raja was substantially a party
to the suit, and his interests were in no way
prejudiced by the fact that he was not impleaded
through a guardian.

The recorded proceedings in the Settlement
Court are as follows. The suit was filed on the
1st June 1871. On the 28th June 1872 the
Settlement Officer recorded ¢ Defendant by
“ Thakur Parshad. I have sent to manager to
“ have this claim admitted and will reply when
“report comes.” TUnder date the 9th July
1672 the record is  Defendant by Thakur
“ Parshad says he has now authority to admit
“ Plaintiff’s right as formerly set forth. Decree
“ by admission. Plaintiff entitled to lease as
“ Birtia on payment of Government jama plus
“50 per cent. of same and half village
“ expenses.” At the time of the trial of this
suit Thakur Parshad was dead, but Salik Ram
the manager was alive. His evidence was not
taken. The Judicial Commissioner in his judg-
ment says it was for the Plaintiff to call him
if he believed that by his evidence fraud and
collusion could be established. It would be so
if that had been the only issue. But on the
issue “ Was Thakur Parshad competent to admit
“ the claim ?” the affirmative was on the De-
fendant, and it was for him to prove that Thakur
Parshad had authority to consent to a decree
in that way by calling Salik Ram and also
showing that he was authorized by the Court of
Wards to give Thakur Parshad authority to
make the admission. It was not sufficient that
Thakur Parshad was the mukltar of the Court
of Wards and said he had authority to admit
the Plaintiff’s right. And this being the only
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evidence the District Judge rightly found on
that issue that he had no legal auhority to do
so. It is necessary that one who rests his
case on a decree made by consent against an
infant should show that the consent was given
by somebody having authority to bind ' the
infant. Upon this question the Judicial Com-
missioner appears to have thought it was
sufficient for a decision against the Plaintiff that
the Cour of Wards was Defendant and on its
behalf an appearance was put in by a person
who represented himself to be and was accepted
by the Settlement Officer as being the mukhtar
or agent of the Court of Wards. On such a
slight ground as this the decree of July 1872
was held to be binding and the minor to be
deprived of his property. It is not necessary to
determine whether there was fraud and collusion
on the part of Thakur Parshad. There was no
evidence of it but as is usual in India the
Plaintiff or more probably his pleader was not
satisfied with alleging in the plaint that Thakur
Parshad was not competent to make the ad-
mission and thought to complete the case there
should be a charge of fraud. In consequence of
this both the Lower Courts seem to have con-
sidered it was necessary to decide that question.
Their Lordships are of opinion that the decree of
July 1872 was not proved to be binding on the
Appellant and that the deceased Defendant
had not the Bir¢ title which he claimed. They
will therefore humbly advise Her Majesty to
affirm the decree of the District Judge and to
reverse the decree of the Judicial Commissioner
and order the appeal to him to be dismissed with
costs.

The Respondents will pay the costs of this

appeal.




