Judgment of the Lords of (ke Judicial Com-
mitlee of the Privy Council on the Appeal of
Dinomoni Chrowdhrani (representative of
Janhavi Chowdhrani deceused) v. Brojo
Mokini Chowdhrani from the High Court
of Judicature at Fort William in Bengal ;
delivered 1Stk December 1901.

Present at the Hearving:
LorDp MACNAGHTEN.
T.ogp Davey.

LorDp ROBERTSON.
Lorp LiNDLEY.

[ Delivered by Lord Lindley. |

This Appeal is from a judgment and decree of
the High Court of Judicature at Fort William,
in Bengal, which modified the judgment and
decrce of the Subordinate Judge of Pubna and
Bogra.

The Plaintiff (now the Respondent) is the
widow and executrix of one Hara Nath Chowdry,
who died on the 6th October 1884. She sued
the Defendant (the Appellant) to establish her
title and to recover possession of certain alluvial
lands which had heen formed by a change in
the course of the river Brahmaputra, locally
known as the Jamuna. _

The land in dispute lies between the villages
of Suribeyr, Natipara and Jaganathpore on the
west, and the wvillages of Chalaljore Khati
(referred to in the litigation as Salal), Bhetua-
khola and Khosatolly on the east. The greater
portion of the land lies to the south of a line

drawn from the southern boundary of Kalipore
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to the river. The Plaintiff is the owner of the
said three villages to the west, as also of the
village Bhetua Khola to the east. The Defendant
is the owner of the village Salal.

The village Kalikapore is to the north of
Suribeyr, and the village Basjar lies to the
south of Bhetuakhola and east of Khoksatolly.

The river has shifted its bed during the last
50 or 60 years. It was formeriy considerably
more to the west than it now is.

In 1866 a dispute arose in regard to land left
by the river between the present Defendant and
the Plaintiff’s husband. "This led to proceedings
under Section 318, Act XXV. of 1861, and
resulted in an order dated 23rd May 1867, by
which the Plaintiff’s husband was maintained
in possession of the land, the boundaries of
which were described in the order as follows:—
“ On the south the timbers fixed in the ground
“ on the boundary of Dortha, on the north
« Khas Kalikapore, on the east the flowing river
¢ Jamuna, and on the west the flowing Sota of
« the Daokhoba.”

In 1876 another dispute arose relating to land
said to be the land now in dispute hetween the
Plaintiff’s husband claiming to have had pos-
session  since 1867, and Dwarkanath Roy
claiming as an accretion to Basjan. On the
19th June 1876, an order was passed under
Section 530, Act X. of 1872 (Criminal Procedure
Code), maintaining the possession of the Plaintif’s
hushand over the land then in dispute, bounded
as follows :—“ North by the south boundary of
¢« Khas Kalikapore or by a straight line drawn
« from that south boundary to the river Jamuna
“on the east. Iast by the river Jamuna.
“ West by the river Daokoba, and marra Sota (dry
¢¢ channel of a river). The marra Sota will also
¢ form the south boundary of the disputed land,
¢ south of that be Dortha or Nischintapore.”
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After the rainy season of 1858 disputes arose
between the Plaintiff and the Defendant as to
the land in question in this suit, and the usual
possessory proceedings took place before the
deputy magistrate of Tangail under Section 143,
Act X. of 1882 (Criminal Procedure Code), and
by an order dated the 31lst December 1888, he
determined that ac the time of the proceedings,
the Defendant was in possession, and confirmed
him in such possessions, and directed the Plaintift
to sue in the Civil Courts. On the 22nd
December 1891, in consequence of the said order
the Plaintiff instituted the present suit.

The Plaintiff in her claim alleged that the land
now sued for is the same land as was covered by
the orders of 1867 and 1876, and she based her
title thereto—

(1.) On the ground that the land now in
suit is capable of identification as
originally forming a portion of the said
three villages.

(2.) On the ground that the mnewly formed
land is an alluvial aceretion to the said
three villages; and

(3.) On the ground that she had held adverse
possession of the said lands for a period
exceeding 12 years.

The Defendant filed a written statement by
which she denied that the land now in dispute is
the same land that was in dispute either in 1867
or 1876, and submitted that the order of 1876 was
not admissible in evidence against her. She alleged
that the lands sued for originally formed a portion
of her village Salal, that they were submerged
hefore 1852, and that as the lands re-formed, she
took possession, and had all along retained
possession. She denied the Plaintiff’s possession,
and relied on the order of 1888 which was
confirmed by the High Court.
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Issues were scttled for trial in the case; the
only issucs now material were as follows :— .

1. Are the boundaries of the disputed land
correctly stated in the Plaint. If not
what is the correct boundary ?

3. Was Plaintiff in possession of the disputed
land within 12 years previous fto the
date of the suit? Is DPlaintiff’'s claim
barred P

4. Docs the disputed land appertain to
Plaintiff’s mouzahs Jagannathpore, Nati-
para and Suribyr? Is it a formation on
the old site of and adjoining to those
rmouzahs ?  Has the Plaintiff any title to
the disputed land ?

Some time after these issues were settled the
following instructions were issued by the Court
to the Civil Court Amin :—

1. The Amin is to prepare a map showing in
“ their proper places the mouzabs Jagannathpore,
¢ Natipara, Rehai, Suriber and Behtuakhola,
“ and the disputed land as pointed out by the
“ Plaintiff on the basis of the thak and survey
“ maps of those mouzahs.

“2. The area and boundaries of the disputed
“ land are to be shown in the map.

“3. The Amin is to ascertain on comparison
“ of the khas and thak and survey maps sent
¢ herewith of the mouzahs stated to be on the
“ boundaries of the disputed land given in the
¢ Plaint in the present suit: (1) North, settle-
“ ment map of khas Kalikapore prepared in 1271
“ (1866) by Tarini Churn Chuckerbutty and
< Mohim Chunder Mozoomdar; (2) West, thak
“and survey maps of Jagannathpore, Natipara
< and Suribyr ; (3) East, thak and survey maps
“ of Behtuakhola and Basshjan; (4) South, thak
¢ and survey maps of Dortha, with the boundarieg
“ mentioned in the judgments and shown in the
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“ maps in cases under Section 318 of the Criminal
“ Procedure of the 23rd May 1867, and under
¢ Section 530 of the same Code of the 19th
“ June 1876, whether the land claimed in the
 present suit lies within the lands (in dispute) in
‘“ those two cases.”

The question of possession was not referred to
the Amin. The Amin, having made the investi-
gation directed, made his report on the 5th of
February 1893, accompanied by a map called
the Amin’s map.

By his said report the Amin found amongst
other things :—

1st. 'That no portion of the disputed land fell
within the houndaries of the threc villages of
Jagannathpore, Natipara and Suribyr helonging
to the DPlaintiff, or secemed to have been formed
contiguous thereto.

2nd. That the land now in suit was not the
subject of the magisterial proceeding under
Section 318 of the Criminal Procedure Code in
1867, nor yet of the proceedings in Junc 1876
under Section 530 of the Criminal Procedure
Code.

The case then came on for trial, and evidence,
oral and documentary, was given and put in on
either side, and on the 8th July 1893 the Sulor-
dinate Jdudge delivered his judgment. Ie held
that the Plaintiff had not proved that the land
in question was a re-formation upon the site of
her lands. He held that the Plaintiff had not
attempted to make out nor establish any case of
title by gradual aceretion. Ile then took up the
question of possession, and came to the conclusion
that thie proceeding of 1867 did not support the
Plaintiff’s case of adverse possession, and that
the Plaintiff’s cvidence was insufficient to
establish a title by adverse possession, while the
witnesses called on belalf of the Defendant had

shown her possession for more than 12 years.
19474, B
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He, therefore, dismissed the said suit with
eosts.

Against this judgment the Plaintiff appealed
to the High Court of Calcutta.

The High Court admitted in cvidence the
proceedings in 1876 which the Subordinate
Judge lhad rejected on the ground that the
Defendant was not a party to them.

The High Court also admitted a map XXXIa.
as evidence for the Plaintiff; and in the
result the High Court made a decree dated
the 1st of July 1897 modifying the decree
appealed from and deciding that the Plaintiff
had proved her title to the southern and larger
part of the land in question, and decreed her
possession of that portion with mesne profits, and
dismissed her suit for the rest of the land with
costs.

From this decree the Defendant has appealed.
There is no cross appeal by the Plaintiff.

The Appellant’s main contention is that having
becn in possession at the time of and under the
order of 1888 the onus is on the Plaintiif to
prove her title to the land in dispute and that
she is unable to do so; and that she has failed
to prove the identity of the land claimed or any
part of it with land to which she or her late
‘husband Lad or have any title by possession or
otherwise.

Defore considering the wmerits of this con-
troversy 1t is desirable to clear the ground by
determining the effect of the orders made in
May 1867, June 1876, and December 1888.
(The order of 1888 is mot in the Record.)
These orders are merely police orders made to
prevent breaches of the peace. They decide no
question of title; but under Section 145 of the
Criminal Procedure Code of 1882 (relating to dis-
putes as to immoveable property) the magistrate
is if possible to decide which of the parties is in




7

possession of the land in dispute; and if he
decides that one of the disputants isin possession
the magistrate is to make an order declaring such
party to be entitled to retain possession until
evicted in due course of law and forbidding all
disturbance of such possession until such eviction.
The Criminal Procedure Acts in force in 1866
and 1876 were to the same effect.

These police orders are in their Lordships’
opinion admissible in evidence on general
principles as well as under Section 13 of
the Indian Evidence Act to show the fact
that such orders were made. This necessarily
makes them evidence of the following facts,
all of which appear from the orders them-
selves, viz., who thie parties to the dispute were;
what the land in dispute was; and who was
declared entitled to retain possession. For
this purpose and to this extent such orders are
admissible in evidence for and against every
onc when the fact of possession at the date of
the order has to be ascertained. If the lands
referred in such an order are described by metes
and bounds, or by reference to objects or marks
physically cxisting, these must necessarily be
ascertained by extrinsic evidenced.c. the testimony
of persons who know the lccality. If the orders
refer to a map that mayp is admissible in evidence
to render the order intelligible ; and the actual
sitnation of the objects drawn or otherwise
indicated on the map must as in all cases of the
sort be ascertained by extrinsic evidence. So far
there appears to be no difficulty. Reports
accompanying the orders or maps and not referred
to in the orders may be admissible as hecarsay
evidence of reputed possession (2 Tay. Ev.
Section 517). But they are not otherwise
admissible unless they are made so by Section 13
of the Indian Evidence Act. To bring a report
within that Section the report must be “a
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“transaction in which the right or custom in
« question was created, claimed, modified, recog-
“ nised, asserted or denicd or which was incon-
“ sistent with its existence.”” These words are
very wide, and are wide enough to let in the
reports forming part of the proceedings i 1867,
1876 and 1888. Their Lordships are of opinion
that the High Court did not err in receiving the
report made in the proceedings of 1876 to the
thie reception of which Mr. Cohen objected.

As regards possession under a magistrate’s
order, although the order confers no title, the
fact of possession remains, and the person in
possession can only be evicted by a person who
can prove a better right to the possession nimself.
The order of 1888 and possession under it threw
upon the Plaintiff the burden of proving her
title ; and she did so to the satisfaction of the High
Court sn far as the larger part of the land in
dispute is concerned. But the onus is not now
on her to show that the judgment in her favour
is right; it is for the Appellant to show that it
is wrong, and where and why it is wrong.

Soie valuable observations on this point will
be found in Raj Coomar Roy v. Gobind Chunder
Roy L. R. 14 Ind. App. p. 140 where boundaries
could not be accurately ascertained. It was
there said (see p. 146) that to induce this Board
to reverse the judgment appealed from, the
Appellant must do something more than show
that the Plaintiif’s title is not free from doubts ;
the Appellant must at least give some acceptable
explanation of the circumstances which have led
the Court below to its conclusion. Their
Lordships adopt this principle.

As regards the wmap XXXIa. (which their
Lordships take to be XXXa. in the record) it
appears that a copy of this map was admitted by
by the Subordinate Judge at the trial, but was
ultimately rejected by him as the copy was not

See as to these orders dmbler v. Pushony
11 Ind. L.R. Calcutta 365.

_ p- 206 Iixt. XXXa.is the second mayp
in the book after p. 122, but there is no map
XXXIa.
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proved. An interlocutory orvder was made by
the High Court giving the Plaintiff liberty
to prove the map on the hearing of the Appeal
and directing the original to be called for from
the collector’s office. 'Their Lordships are of
opinion that the High Court were quite right in
allowing the Plaintiff to prove this map if she
could, and in directing the original to be produced
from the collector’s office. A witness, No. 30,
was accordingly called on the hearing of the
Appeal, and the original map was shown him.
He said he assisted in preparing it for one Tarini
Churn Chuckerbutty who was dead. Both of
them prepared it as Amins, and the collecfor,
Mr. Boxwell, tested the accuracy of the measure-
ment. Mr. Boxwell is dead. The witness
himself was not a skilful surveyor, and the
accuracy of his work is not reliabie if unchecked ;
but it appears to their Lordships that the map
was sufficiently proved to be admissible in
evidence. Its date does not appear, but it was
apparently made in 1866 or about that time.
It is referred to in the instructions to the Amin,
It shows more or less accurately where the river
then was, and approximately at all events the
situations of the places marked upon it.

It is plain from the maps and from the
evidence that during the last 30 or 40 years the
bed of the river Jamuna has shifted from west
to east; and that the lands in dispute in 1867,
1876 and 1888 were always on the west of the
river as it then was. The river was always
their eastern boundary. There was never ariy
dispute as to Iand east.of the river. The
Subordinate Judge -made a mistake in this
respect, as was pointed out by the High Court.

The order-of 1867 and the cvidence relating
to the lands mentioned in it have been much
discussed and, closely examined. Their Tord-
ships find it impdssible to ascertain aecurately

19474, C
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where the houndaries of the land then in dispute
are now : but the lands apparently must have
have DLeen the western part of the lands in
dispute in this suit. The northern boundary
and eastern boundary and the position of the
river seem to make this reasonably plain. This
was also the conclusion arrived at by the High
Court.

Again with reference to the order of 1876,
although their Lordships find it impossible to
identify some of the boundaries mentioned in
the order, they are satisfied that the land in
dispute in this suit, or the greater part of it,
existed in 1876 and was in dispute Dbetween
Haranath and his then rival Dwarka Nath. No
other land than some part of the land now in
dispute can De found which was in dispute in
1876. The southern bhoundary of the land in
dispute is described in the oxder of 1876 as the
Marra Sota and elsewhere as the streamlet and
Dortha village. This boundary their Lordships
are unable to identify, but a dry sofa to the south
is spoken to by several witnesses and to the south
of that is Dortha. The northern boundary, ¢.e.
the southern houndary of Khas Kalikapone, or a
line drawn along or from the southern boundary of
Khas Kalikapore to the river Jamuna presents no
difficulty ; nor does the eastern boundary, viz. the
river Jamuna. The north and east boundaries
are plain enough. 'The west boundary is
. described as the river Daokoba, and the mara
sota and elsewhere as the dry bed of a stream
and by undisputed parts of the villages Behai
Suribyr and Natipara. The exact locality of
this stream their Lordships are nof satisfied
about; but the Daokoba and the villages form-
ing the rest of the western boundary are shown
in the Amin’s map, and a dry sota to the west is
mentioned by some cf the witnesses. From the
order of 1876 and the Amin’s map it seems
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thierefore plain that that part of the land now in
dispute which lies south of the line mentioned
in the order of 1876 and between the above-
named villages on the west and the river
Jamuna on the east certainly included the land
in dispute in 1876. Land north of that
Loundary was appatently not then in dispute,
and the Plaintiff’s claim to the land now in
dispute but north of that line has been negatived
by the High Court. All therefore that is really
left obscure is hew far south the land in
dispute in 1876 extended. The order aud map
do not enable their Lordships to ascertain this
satisfactorily. But however far south the dis-
puted land extended Haranath was in possession
of it, and was confirmed in that possession in
1876.

Now as to pessession since 1876. The Plaintiff
puf in evidence a number of Kabuliyats Chittas
accounts and receipts. The Subordinate Judge
aescribed them as mere paper transactions
entitled to no weight. Such documents do not
prove themselves, and are valueless 1ithout
proper oral evidence respecting them. As to
many of them such evidence is not forthcoming.
But many of them vwere produced by the persons
who made them, and were put in without objec-
tion. They add little to the oral testimony, and
their Lordships do not attach much importance
to them. They do not however reject them as
inadmissible for what they are worth. But the
Plaintiff called a number of witnesses all of
whom knew the locality. Some of them describe
the shifting of the bed of the Jamuna from time
to time. Many of them were tenants of Haranath,
and after him of the Plaintiff, and although their
Lordships are unable to determine the exact
positions of the lands of which they speak, still
these witnesses appear to their Lordships to
prove beyond all reasonable doubt that the land
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in dispute south of Khas Kalikapore and of a line
continuing its southern boundary to the river
was in the possession of Haranath before as well
as after 1876 and was after his death in the
possession of the Plaintiff until 1888, when the
Defendant turned her people off.

Their Lordships have examined the evidence
adduced by the Defendant. Possession by
Haranath and by the Plaintiff of any part of the
land in dispute is denied by one at least of the
Defendant’s witnesses.] But having regard to
the order of 1876 and the evidence given by the
Plaintiff’s witnesses their Lordships cannot accept
this denial as accurate. It may however be
true as to some of the northern portion opposite
Salal, and some of the witnesses apparently were
speaking of that. Apart from this denial their
Lordships find nothing which really tends to
displace the evidence for the Plaintiff. No
possession by the Defendant before 1888 is
proved. The real truth is that the Defendant’s
case i1s Dased on the order of 1888, and on the
Defendant’s possession since that date, and on
the inability of the Plaintiff to prove a better
title to the land she claimed. The Subordinate
Court thought she failed to do so. The High
Court took a different view as to the greater
part of the land. 'T'heir Lordships have studied
the whole evidence afresh, and although there are
many details which they cannot say are free
from obscurity still there Lordships have come
to the conclusion not only that the deeree of the
High Court ought not to be disturbed ; but that
it is right.

Their Lordships will therefore humbly.advise
His Majesty to dismiss the Appeal, and the
Appellants must pay the costs of it.




