Judgmen! of the Lurds of the Judicial Com-
miltee of the Privy Council cuthe Appeals of
The Secretary of State for India in Council
v. Krishnamoni Gupla and others and Kiish-
namoni Gupla and others x. The Secretary of
State for India in  Covncil {dppeal and
Cross- Appeal consolicated), from the High
Courl of Jedicalure at Fort William iw
Beugal ; delicered the 18th Apiril 1902.

Present at the Hearvine .
1.oRD MACNAGIITEN.
Lorp DavVEY.

Lorp RoBERISON.
Lorp LixDLEY.

[ Delivered by Lord Davey.]

The river Pudma is one of those great rivers
in India which frequently chance their course.
Sometimes it Lias cut from north to south and
“then again from south to north and sometimes
it has cut in both dircetions at the same time.
As the bed of the river has shifted from time to
time cultivable lands have been submerged and
again lands which had becen submerged have
been reformed and become cultivable. The
Plaintitfs in the action out of which these
appeals arise are the present representatives of a
family named Mozumdar and they and their
ancestors arc conveniently referrcd to as the
Mozumdars. A permanent settlement was made
with this. family under Regulation 1. of 1798 of
Zemirdaris Nos. 898 and 148 at a fixed assess-
ment. These Zemindaris were on the north of
what was at the time of scttlement {he river

bed. They are said to have comprised a Mouzah
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calledd Mowkurl but cwing to changes in the
river hed the name has disappeared from the
maps and tlie identification of the site of this
Mouzah was one of the questions of fact in the
case. The Government are the proprietors of
the Khas Mehals Chuwr Dhunchi Sonakandar and
Gachiadaha =ituate on what was in carlier times
the southern bank of the river.

The Mozumdars commenced this action on the
30th Mareh 1591 claiming certain lands which
had been  subwmerged and were rveforried as
appertaining to Mouzah Mowkuri and part of
their Zemindaris.  Tue Government Dy ils written
slatement pleaded (amongst other hings) that
neither the Pizintifts nor their predecessors ever
weve in possession of the land claimed in their
alleged proprietary right and that the suoit was
barred by limitation. The only issues to which
their Lovdships’ attention was directed were the
second whether the suit was barred by limitation
and the fourth whether the land in dispute formed
any portion of estates Nos. 898 and 148 at the
time of the permanent settlement.

The land originally in dispute is defined by a
yellow line on the Amin’s map appended to the
High Court's decree. It was admitted by
Counsel for the Mozumdars that they could
not maintain their claim to the pointed triangular
piece to the south of what is called the line of
1845 and on the other hand the Government do
not now claim a small piece to the north of the
line of 1859. The land now in dispute therefore
is comprised between the lines of 1845 and 1859
which describe approximately the southern bank
of the river at those respective dates. Thoselands
are divided into two nearly equal portions by a
blue line describing the river bank of 1869. The
Subordinate Judge decided wholly in favour of the
Government. The High Court deeided in favour
of the Mozumdars as to the portion of the land
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lying betweeu the line of 1859 on the nerth and
the blue line of 1869 on the seuth and in favour
of the Government as vegards the soutliern
portion between the live of 1869 and the line of
1845. Both parties have appealed.-

The learned counsel for the Government {or
the purposes of the Appeal accepted the facts as
found by the High Court and relied exclusively
on limitation in support of its claim. Their
Lordships therefore are not called on to discuss
any of the questions of fact which were in issue
in the Courts below. 7The High Court has
found that the lands now in dispute formed part
of a tract of 9,407 bighas which had been released
to the Mozumdars in 1827 as forming part of
their permanently settled lands. Their Lordships
need only state the subsequent cvents so far as
may be neccessary to make the argument on
behalf of the Government intelligible,

Between 1839 and 1815 the river had nioved
northwards to the linc of 1845 and an island had
been formed on the south of the then river bed.
By a proceeding in the Collectorate of the 17th
April 1846 this land was decreed in fuvour of
the Government as Jajira. Ijara cettlements
were made by the Government with the
Mozumdars for this Jajira land for terms of
ten years.

By the year 1859 the river had aguiin nioved
northwards to the line of 1859 and the lands
cnow in dispute which in 1843 had becn sub-
merged  were reformed. The Government
claimed tliese lands as an aceretion to their jajira
land and by proceedings in the Collectorate of
February 1839 they were adjudged to the
Government as heing within Dhunchi Sonakandar
and Gachiadaha. Thereupon ijara settlements of
these lands also were made with the Mozumdars
for terms of ten years from 1st May 1559 to 30th
April 1869-—and the Mozumdars enlered into
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possession under the ijaras and paid the jummas
thereby reserved.

After 1859 the river moved southwards and in
1869 when the last named ijara scttlements
determined the southern bank was the blue line
called the line of 1869 the lands in dispute north
of that linc having become submerged. The Mo-
zamdars appear to have renewed their ijaras for
the parts of the disputed land from time to time
unsubmerged usnally from year to year until the
year 18%2. The river has now again moved
northwards and all the lands submerged between
1859 ard 1882 have been reformed.

In 1885 the Mozumdars took possession of the
lands in dispute but were dispossessed by tho
Government in the following ycar.

On these facts the Government contend that
the posscssion of the Mozumdars under the
ijaras granted to them was in fact and in law
the possession of the Government claiming
proprictary right in the disputed lands and
that such possession was in exclusion of and
adverse to the claim of the Mozumdars to be
proprictors thereof. As regards the southern
portion hetween the lines of 1845 and 1869 the
learned Judges in the High Court have found
that the Government was unquestionably in pos-
session from the yéar 1859 to the year 18745
and thiey hold that if it acquired an adverse title
in respect thereof that title could not be lost
unless it was out of possession of the same for
sixty years.

It may at first sight seem singular that
parties should be barred by lapse of time during
which they were in physical possession and
estopped from disputing the title of the
Government. But there is no doubt that the
possession of the tcnant is in law the pos-
session of the landlord or superior proprietor
and it can make no difference whether the
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tenant bLe one who mmight claim adversely to his
landlord or not. Indeed in such a case it may
be thought that the adverse character of the
possession is placed beyond controversy. On the
expiration of the first ijara settlement for ten
years the cstoppel came to an end and the Mo-
zumdars might have asserted their title against
the Govermment.  DBut they preferred to
renew their ijaras from year to year. 'This
part of the case was not seiiously contested by
My Mayne on behalf of the Mozumdars and indeed
it was adinitted by bim that the Government was
in possession from the date of the proceedings in
the Collectorate of February 1859,

As regards the northern portion of the disputed
lands other considerations apptv. The Govern-
ment have never had actuai pessession of the
land through their ijaridars for a continucus
period of twelve years becavse the lands became
submerged prior to the year 1869 and remained
so {it is found by the High Court) until within
ten years of the commencement of the suit.
But it is urged on behallf of the Government
that having been in possession through their
tenan{s when the lands became submerged their
possession must be deented to have continued in
law while the lands were under water and to
have revived on their being reformed and reliance
is placed on a case of Kally Churn Sahoo v. The
Secretury of State decided by the High Court in
18€1 aund reported 6 Calecutta 725. Yor the
purpose of trying the question whether limita.
tion applies the Government must be regarded
as a trespasser and dispossessor of the rvightful
owners and in the opinion of their Lordships
it would Dbe contrary both to principle and
authority to imply such constructive possession
in favour of a wrongdcer so as to enable him to
obtain thereby a title by limitation. In order to

sustain a claim 1o land by limitation under the
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Indian Act there must in their opinion be actual
possession of a person claiming as of right by
himself or by persons deriving title from him.
The possession of {he Government was in fact
determined by the submergence of the land which
then hecame derelict and so long as it remained
in that state no title could be acquired against
the true owner. Sir R. Garth however seems
to have thought that in such a case the posses-
sion of the frespasser would continue until the
true owner resumed possession.

Their Lordships cannot agree in this view.
On the contrary they think that on the dis-
possession of the Government by the vis major
of the floods the constractive possession of the
Jland was (if anywhere) in the true owners.
In the case of the Trustees FExecutlors and
Agency Company v. Short (13 A.C. 793) it was
Iaid down by this Board that «if a person enters
““ upon the land of another and holds possession
“ for a time and then without having acquired
“{itle under the statute abandons possession the
“ rightful owner on the ahandonment is in the
“ same position in all respects as he was before
 the intrusion took place.” And the opinion of
Parke B. is there quoted that there must be
bollh absence of possession by the person who
has the right and actual possession by another
to bring the case within the statute.

Their Lordships think that for this purpose
dispossession Dy vis major has the same effect as
voluntary abandonment and they are of opinion
that the case of Kally Churn Sahoo v. The
Secretary of Slate was wrongly decided and
ought to be overruled. In the result therefore
their Lordships agree with the Court below on
this part of the case and the appeal of the
Secretary of State fails.

Only one point was raised in the cross appeal of
the Mozumdars which may be shortly disposed of.
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They say that the whole of the disputed land has
been found to have been at one time part of their
zemindaris of which (as already mentioned) a
permanent settlement was made with them and
they point to the third clause of the Regulation
of 1793 by which the Government engages not
to raise the assessment on permancntly settled
lands. They have always paid and continue to
pay the full amount of this assessmeut and 1t is
argued that the exaction by the Government of
the jummas under the ijaras in addition to the
assessment under the permanent scttlement was
a breach of its engagement and the Government
(they say) is estopped from asserting khas
proprietary rights in the land. It is difficult to
see where the estoppel comes in and what must
be meant is that the zemindars should be deemed
to have been in possession of the lands as part of
their zemindaris and not under the ijaras (which
ghould Dhe treated as a mere usarpation or
overcharge) and therefore there is no case of
limitation. The gricvance felt by the Mozum-
dars is intelligible enough but their Lordships
can only decide the questions between the parties
according to law and it is outside their province
to deal with any question of hardship. The ques-
tion veally is what was the character of the posses-
sion of the lands after the grant of the ijaras
and whether in the events which have happened
they remain or are part of the zemindaris in
respect of which the permanent assessmént is
paid. The answer can only be that the Mozum-
dars elected and agreed to hold the lands not as
part of their zemindaris but as a part of the
khas mehal of the Government and to pay the
jummas reserved by the ijaras on that footing.
What led to the change of the position of the
dozumdars was the decision of the Collectorate
in TFebruary 1859 that these lands belonged to the
Government as an accretion to their jajira land.
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This decision was acquiesced in by the Mozumndars
and no cise has been proved for relieving them
from the Iegal consequence of their acquiescence,
But it may be observed that this decision of
1859 was given prior to the case of Lopez v.
Muddun Mohun Thakoor decided by this Board
in 1370 and reported in 13 Moo. Ind. Ap.
467. It is for the Government not for their
Lordships to say whether the Government should
insist cn a title acquired by limitation in con-
sequence of a decision in the Collectorate under
an erroncous imbpression of the law. Their
Lordships can only say that they agree on this
part of the case also with the learned Judges of
the High Court and the cross appeal fails.

Their Lordships will therefore humbly advise
His Majesty that both appeals should be
dismissed and the Appellants in eacl case will
pay the costs of their appeal.




