Judgment of the Lords of the Judicial Come-
mittee of the Privy Council on the Consoli-
dated Appeal ond Cross-Appeal of Syed
Asghar Reza Klan v. Syed HMahomed IMehdi
Hossein Khan and others; and of Syed
HMalwomed Mel:di Hosseir Khan and olhers v.
Syed Asghar Reza Khan, from the High Court
of Judicature at Fort Willinm in Bengal ;
delivered the 4ith March 1903.

Present at the Hearing :
LoRD MACNAGHTEY.
Lorp SHAND.

Lorp LINDLEY.

Sir ANDREW SCOBLE.
Sir ARTHUR WILSON.
Sir Jonx BONSER.

[ Delivered by Lord Lindley.]

The question to be determined on these
Appeals is the right of the Plaintiffs (Respon-
dentsin the first Appeal) to four properties in the
possession of the Defendants. The Subordinate
Judge decided in favour of the Plaintifls. Two of
the Defendants appealed to the High Court,
which aflirmed the decision as to three out of the
four properties, but reversed it as to the fourth.
Orne of the two Defendants who appealed to the
High Court has appealed to His Majesty in
Counecil from this decision so far as it is adverse
to him; and the Plaintiffs have appealed from
it so far as it is adverse to them.

As to three out of the four properties, both
Courts were in favour of the Plaintiffs ; but as
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to the fourth the High Court considered that the
title was 7es judicate, and oo that ground and
that only they differed from the Subordinate
Judge.

Passing over this question for the present their
Lordships are of opinion that the Plaintiffs have
established their title to all four properties. The
Detendants showel no prior title of their own.
They rclied on possession and lapse of time,
and the first Appellant relied further on convey-
ances subsequent to those under which the
Plaintiffs claim. Adverse possession for 12 years
before the commencement of this action was not
proved, and the couveyances relied upon by the
first Appellant conveyed no title by reason of the
prior conveyances to the Plaintiffs. This was
the view taken by both Courts in India, and
were it not for the Cross-Appeal and the defence
of res judicale as to one of the four properties,
their Lordships would not think it necessary to
say more. They would simply dismiss the first
Appeal.

The defence of res judicata and the Cross-
Appeal render it necessary to go a little further
into detail. The title of the Plaintiffs, who are
the Respondents in the first Appeal, will be
found accurately stated in their case. The
following short statement is all that is neces-
sary for the purpose of understanding the defence
of res judicata.

The Zemindari of Surjapore geographically
included all four properties in dispute and
formerly belonged to Syed Haidar Reza and
Syed Safdar Reza in equal shaves. Syed Haidar
Reza is the ancestor of the Defendants 3 to 11
who ave not Appellants. The Defendant No. 1,
who is the only Appellant in the first Appeal, is
a step-brother of Syed Haidar Reza. In 1876
Syed Haidar Reza and Syed Safdar Reza
mortgaged their shaves in the Zemindari to Syed
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Lutf Ali Khan. In 1883 Haidar’s sharc and in
1892 Safdar’s share was sold to him. The
Plaintiffs claim through him. The four
properties now in dispute ave claimed by tho
Plaintiffs as parts of the Zemindari, and the
main contest in this case tarned on whetler
they were parts of it or whether, as the Defend-
ants alleged, tley had been severed from it and
did not pass to Syed Lmii Ali Khan. Both
Courts decided this point in favour of the
Plaintiffs as to three properties, and their Lord-
ships see no rcason whatever for differing from
them.

The fourth property in dispute called Kutub-
gunge was a bazar built many yecars ago. There
was a dispute and litization (in 1865 and lasting
until 1869) about this bazar between the then
owners of the Zemindavi. The proceedings in
this litigation ave set out in the record and the
history of the bazar appears to be as follows :—
It appears that there were two bazars in this
Zemindari both built many years ago. One was
built by an anecstor of the thea Defendant, and
the profits of this were not divided between the
Zemindars but were cnjoyed by the Defendant and
his ancestors.  The other whieh was then (and is
now) indispute had been built by a female ancestor
of the then Plaintiff Ahmed Rezaand was claimed
by him as part of his share of the Zemindari,
It was apparently leld under a lease or a
succession of renewable leases in respeet of which
a ground rent was payable to the Zemindars.
The question in dispute was who was eniitled
to the profit rental. Ahmed Reza claimed it
all as his. The other Zemindar, /e, the then
Delendant, claimred a share of it. The deeision
was 1o favour of Ahmed Reza., Neitlier party
claimned the bazar as property severed from the
Zemindari. Nor did the Court decide that the
iand on which the bazar was built was not part
of the Zemindari estate within which it was
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locally situate. All that was decided in this
litigation was that Ahmed Reza as the successor
of the perssn who had built the bazar was
entitled to take for his own benefit the profit
rental obtainahle from it and was not bound to
shave that rental with the other Zemindar.

Under these circumstances the plea of res
Judicata might well be a defence to a hostile
claim by persons asserting a title under Ahmed
Reza’s former opponent against those who claim
under him, But their Lordships are at a loss to
understand its applicability in a dispute between
perscns all of whom claim under Ahmed Reza
himself, as the Platiffs and the Defendants in
this case do. The claim under the Statute of
Limitations being negatived, the present dispute
must turn on the {rue coastruction of the con-
veyances under whicli the parties respectively
claim.

The conveyances to the Plaintiffs’ ancestor,
Syed Lutf Ali Khan, were made in 1883 and 1894
and are set out in the record. The deed of 1883
contains no words of exception or reservation
and is ample in point of language to pass all
Syed Haidar Reza's intcrest in the Zemindari,
including the land on which the bazar was
situate. lis interest in the houses on that land
and in the profit rents derived from them would
pass by the deed in the absence of words showing
an intention to retain them.

It is truc that in 1890 and 1891 Haidar Reza
and Lis wife sold his shave in the bazar to the
first Appellant, but the prior conveyance to the
Plaintiffs’ ancestor left them no share in this
bazar which they could convey to any other
person,

The share of Safdar Reza was sold under the
decree of the Court and the sale certificate of the
~ 17th December 1894 shows that all his inferest
in the property mortgaged by him was sold to
the Plaintiffs. The description in the certificate
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is again quite suflficient to pass his interest in the
bazar in the absence of any words showing an
intention to exclude it.

The result, therefore, is that their Lordships will
humbly advise His Majesty to dismiss the Appeal
of the Defendant Syed Ashgar Reza, and to allow
the Cross-Appeal of thie Plaintifls and to discharge
the Decree of the High Court so far as it reversed
the Decree of the Subordinate Judge, and to order
the Appellant Syed Ashgar Reza fo pay the
costs of that Appeal. The other Appellant |to
the High Courf is not before the Board and
cannot, thercfore, be ordered to pay these costs.

The Appellant Syed Ashgar Reza will pay the
costs of his Appeal and of the Cross-Appeal.







