Judgment of the Lords of the Judicial Com-
mittee of the Privy Council on the Consoli-
dated Appeals of The Attorney-Gencial for
the Dominion of Canada v. Everelt E.
Cain, and of The Attorney-Geneial for the
Dominion of Canada v. James Raymond
Gilhula, from the High Court of Justice,
Province of Ontairio, delivered the 27th July
1906.

Present at the Heariny :

Lorp M ACNAGHTEN.

- — — — — — -Lorp Dewepr®x. — — — — — —

LorDp ATKINSON.
Stk ArTEHUR WILSON.
St HeNrI ErnzEar TASCHEREAT.

[ Delivered by Lord Atkinson.]

The question for decision in this case is
whether Section 6 of the Dominion Statute
60 & 61 Viet, ¢. 11 (styled in the Respond-
ents’ case *“The Alien Labour Act”), as
amended by 1 Edw. VIL., ec. 13, Section 13,
is, or is not, wltra ¢ires of the Dominion
Legislature.

In the events which have happened the
question has in this instance become more or
less an academic one, inasmuch as the two
persons arrested under the Attorney-General’s
warrant granted under the authority of
Section 6 were on the 17th of June 1903
discharged from custody by order of Mr. Justice
Anglin, and a year having therefore elapsed
since the date of their eniry into Canada they
cannot be re-arrested.
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Section 9 of 60 & 61 Vict. c. 11 has been
amended by 61 Vict. ¢. 2, and Sections 1, 6, and
9 of The Alien Labour Aect, as amended, are in
the terms following :—

“(1.) From and after the passing of this Act it shall be
“ unlawful for any person, company, partnership or corpo-
“ ration, in any manner to prepay the transportation, or in any
“ way to assist or encoarage the importation or immigration of
“ any alien or foreigner into Canada, under coutract or agree-
““ ment, parole or special, express or implied, made previous to
“ the importation of such alien or foreigner, to perform labour
“ or gervice of any kind in Canada.”

% (6.) The Attorney-General of Canudu, in case he shall be
satisfied that an immigrant has been allowed to land in
“ Cunada contrary to the prohibition of this Act, may cause
« snch immigrant, within the period of one year after landing
“or entry, to be taken into custody and returned to the
couantry wheace he came, ot the expense of the owner of
the importing vessel, or, if he entered from an adjoining
country, at the expense of the person, partnership, corapany,
or corporation violating Section 1 of this Act.”

“(9.) This Act shall apply only to the importation or
immigration of such persons as reside in or are citizens of
zuch foreign countries as have enacted and retained in force,
“ or as euact and retain in force, laws or ordinances applying
to Canada, of a character similar to this Act.”

The validity of Section 6 was impeached on
several grounds, and was held to transcend the
powers of the Dominion Parliament, inasmuch
as it purported to authorize the Attorney-General
or his delegate to deprive persons against whom
it was to be enforced of their liberty without the
territorial limits of Canada, and upon this point
alone the decision of the case turned. It was
conceded in argument before their Lordships, on
the principle of law laid down by this Board in
the case of MacLeod v. Attorney-General for New
South Wales (1891, A.C., 453, at p. 459) that the
Statute must, if possible, be construed as merely
intending to authorize the depcrtation of the
alien across the seas to the country whence he
came if he was imported into Canada by sea, or
if he entered from an adjoining country, to
authorize his expulsion from Canada across the
Canadian frontier into that adjoining country.
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The Judgment of the learned Judge was, in
effect, based upon the practical impossibility of
expelling an alien from Canada into an adjoining
country without such an exercise of extra-tervi-
torial constraint of his person by the Canadian
officer as the Dominion Parliament could not
authorize. No special significance was attached
to the word “veturn.” The reasoning of the
Judgment would apply with equal force if the
word used had been ¢ expel ” or * deport ” instead
of ** return.”

In 1768, Canada and all its Dependencies,
with the sovereignty, property, and possession,
and all other rights which had at any previous
time been held or acquired Dby the Crown
of France were ceded to Great Britain (S7.
Catherine’s lilling and Lumber Company v.
The Queen, 14 A.C. 46, at p. 63). Upon that
event the Crown of England became possessed
of all legislative and execcutive powers within
the country so ceded to 1it, and, save <0 Inr
as it lias since parted with these powers Ly
legislatior, Royal Proclamation, or volantary
erant, it is still possessed of them. One of tie
rights possessed by the stpreme power in everr
State is the right to refuse to permit sn aliou
to enter that State, to annex what conditi-us
it pleascs to the permission to enter it, and to
expel or deport from the State, at pleasure, even
a fiiendly alien, especially if it cousiders Lis
presence in the State opposed to its peace, order,
and good government, or to its social or material
intevests;  Vattel, Lew of Netions, Book T.
see. 231 Boek di. see. 125, The hmperial
Giovervment might delegate those powers to the
Governor or the Government of oue of the
Colonics, either by Royal Prociamation which ba~
the force of a Statute (Cwinpbell v. Iull,
1 Cowper 204), or by a Statute ot the Imperial
Parliameut, or by the Statute of a leeal Pariiament
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to which the Crown has assented. 1If this
delegation has taken place, the depositary or
depositaries  of the executive and legislative
powers and authority of the Crown can exercise
those powers and that authorvity to the extent
delegated as cffectively as the Crown could itsell
have exercised them.  The following cases
establish these propositions: Zi e Adam (1 Moo.
P.C. L60,at pp. 472-178) ; Doneyani v. Doieyani
(3 Knapp 63, at p. 88); Cwneronv. Kyte (3 Kuapp
332, at . 3143) ; Jephsown v. Riera (3 Knapp 130}.
But as it is conceded that by the Law of
Nations the supreme power in every State has
the right to make laws for the exclusion or
expulsion of aliens. and to enforce those laws, if
necessarily follows that tuc State has the power to
do those fhings which must be done in the very
act of expulsiou, 1f the right to expel is to
be exercised effectively at all, notwithstanding
the fact that constraint upon the person of the
alien outside the boundaries of the State or the
commission of a trespass by the State officer on
the territories of its neighbour in the manner
pointed out by Mr. Justice Anglin in his
Judgment should thereby result. Accordingly
it was in In re Adain definitely decided that
the Crown had power to remove a foreigner by
fovce from the Island of Mauritius, though, of
courss, the removal in that case would necessarily
involve an imprisonment of the alien outside
British territory, in the ship on board of which he
would be put while it traversed the high seas.
The question therefore for decision in this
case resclvesitself into this: hasthe Act60 & 61
Viet. c¢. 11, assented to by the Crown, clothed
the Dominion Government with the power the
Crown itself theretofore undoubtedly possessed
to expel an alien from the Dominion, or to
deport him to the country whence he entered the
Dominion ? If it bas, then the fact that extra-
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territorial constraint must necessarily be excreised
in effecting the expulsion cannot invalidate the
warrant directing expulsion issued under the
provisions of the Statute which authorizes the
expulsion.

It has already been decided in Jdlusgroce v.
Chun Teeong Toy (1891 A.C., p. 272), that the
Government of the Colony of Victoria by virtue
of the powers with which it was invested to
make laws for the peace, order, and good goveru-
ment of the Colony, had authority to pass a law
preventing aliens from entering the Colony
of Victoria. On the authority of this case
Section 1 of the above-mentioned Statute would
be éntra wvires of the Dominion Parliament.
The enforcement of the provisions of this section
no doubt would not involve extra-territorial
constraint, but it would involve the exercise of
sovereign powers closely allied to the power
of expulsion and based on the same principles.
The power of expulsion is in truth but the
complement of the power of exclusion. If
entry be prohibited it would seem to follow
that the Government which has the power to
exclude should have the power to expel the
alien who enters in opposition to its laws. In
Hodge v. The Queen (9 A.C. 117) it was decided
thav a Colonial Legislature has withiu the limits
prescribed by the Statute whichh created it “an
“ authority as plenary and as ample . . as the
“ Imperial Parliament in the plenitude of its
‘““ power possessed and could hestow.” If,
therefore, power to expel aliens who had entered
Canada against the laws of the Dominion was
by this Statute given to the Government of the
Dominion, as their Lordships think it was, it
necessarily follows that the Statute has also given
them power to impose that extra-territorial
constraint which is necessary to enable them to
cxpel those aliens from their borders to the same
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extent as the Imperinl Government could itself
have imposed the constraint for a similar purpose
had the Statute never been passed.

Their Lordships therefore think that the
decision of Mr. Justice Anglin was wrong, and
that the Appeal should be allowed, and will so
humbly advise His Majesty.

Having regard to the arrangement as to
costs made with the Atforney-General at the
nearing of the petiticn for special leave to
appeal, and to all the circumstunces of the
case, their Lordships direct the Appellant to
pay the costs of the Respondents as between
solicitor and client.




