Judgment of the Lords of the Judicial Com-
mitlee of the Privy Council on the Appeal of
The Deputy Cominissioner of Kheri, Munager,
Court of Wards, QOel Estate, v. Khanjan
Singh and others, from the Court of the
Judicial Commissionerr of Qudh ; delivered
the Tth February 1907,

Present at the Hearing :

LorD MACNAGHTEN,
LoRD ATKINSON.

SIk ANDREW SCOBLE.
Sir ArTHUR WILSON.

[ Delivered by Sir Arthur Wilson.]

The case out of which this Appeal avises
relates to an alienation by a Hindu widow of
property which had helonged to lier husband.

‘The properties in dispute formed a part of
the estate of Kalka Bakhsh, who died in or
before 1868, without male issue, leaving as his
heir his widow Man Kunwar, who took as such
heir ithe estate of a Hindu widow.

During the lifetime of Kalka DBalkhsh, on
the 12th July 1861, a deerce based upon a
mortgage was passed against Kalka Bakhsh and
others, in favour of Raja Anrudh Singh, for a
sum of Rs. 28,320. 12, principal and interest,
payable in two instalments, interest subscquent
to the decree being disallowed. Kalka Bakhsh’s
share of liability under this decree became
ascertained at Rs. 7,080.

Proccedings were subsequently taken to
execute the decree, and on the 22nd October
1866, the then Deputy Commissioner of Kleri,
before whom the execution was in progress,
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made a decree or order, allowing in favour of
the judgment ecreditor, what the decree had
not given him, interest subsequent to decrese
at the rate of 2 per cent. per mensem from
the duc dates of the scveral instalments. But
after some intcrmediate proceedings, on the
15th September 1869, that decree or order was
set aside Dy the Court of the Judicial Commis-
sioncr of Owdh, on the ground that the Court
exccuting o decrec has no power fo alter or
add to it.

In the interval between the making of the
decree o2 ovder of the 22nd October 1866, and
its reversal on the 15th September 1869, the
sale deed now in question was execnted. It
was dated the 22ud December 1868. Tt was
exceulel by the widow Man Kunwar and by
her late husband’s mother. It was in favour
of the same Raja Anrudh Singh;, who had
obtained the deeree of the 12th July 1861.
The consideration alleged was made up of
threc parts: first, the Rs. 7,080 due under the
decree of the 12th July 1861 ; secondly, interest
on that sum subsequent to the date of the
decrce; thirdly, a fresh advance said to have
been made in cash of Rs. 7,280.

Man Kunwar died on the 31lst May 1894,
whereupon the estate of her husband passed to
his then next male heir, Ajudhia Singh. And
on the 21st Iebruary 1899 Ajudhia Singh
(with another who need not be further noticed)
instituied the present suit in the Court of the
Subordinate Judge of Sitapur. The Defendants
were, first, the Deputy Commissioner of IKlherl,
as Manager for the Court of Wards in charge of
the estate which had been that of Raja Anrudh
Singh, and, secondly, Thakur Jawahir Singh, a
purchaser from the Court of Wards of the greater
part of the property in dispute. The claim was
to recover the property as from the death of Man
Kunwar with mesne profits.
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Yarious defences to the suit were raised, but
only two were urged on the argument of the
Appeal before their Lordships: first, that the
sale In question was justified by necessity, and
on this ground was effectual to pass the whole
1nterest of Man Kuowar's husband in the pro-
perty, not merely her widow’s estate; secondly,
that the suit was barred by Scetion 13, Explana-
tion II., of the Civil Proecedurve Code.

The Subordinate Judge made a decrce in
favour of the Plaintiffs for possession and mesnc
profits. He allowed the Defendants credit in
account for Rs. 7,080, the amount due under
the decree of the 12th July 1861, but disallowed
the other two portions of the allesed considera-
tion for the sale. He dcecided against the
Delfendants with recard to the sugoested Day
by Section 13 of the Civil Procedure Code,
The Judicial Comuiissioners of  OQudh, on
appeal, agreed with the Subordinate Judge and
affirmed his decree. That is the decision now
appealed agaiust by the first Defendant, the
Deputy Commissioner of Kleri.

With regard, in the first place, to the delence
of necessity, it is not disputed that such neces-
sitv existed in respect of the first item of
consideration, Ns. 7,080, the amount due under
tke decree of the 12th Juiy 1861, and for
this amount the Appellant has received credit.
As to the third item of consideration, tle
alleged fresh advance of Rs. 7,280, both Courts
in India have found that there was no evidencs
of nccessity for such an advance, if it evar was
made; and their Lordships agree.

The argument really turned upon the zecond
item, the interest after decree upon the decree
of the 12th July 1861. The contention was
that Inasmueh as tie decrce or order of the
22nd October 1866, granting intercst on the
amount decreed in 1861, was in force wlen the
conveyance in question was executed, the
doctrine of necessity extended to the interest.
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It is not mnecessary to inquire what the
result would have been, if some outsider had
alvanced money to the widow, in order to pro-
tect the estate against a claim by Raja Anrudh
Singh t9 realize the interest awarded to him by
the decrec or order of the 22nd October 1886.
The question that does arise is, whether those
who claim under the Raja, and whose position is
no higher than his, are entitled to base a claim
to the property in question upon a decree or
order, originally made in the Raja’s favour, but
subsequently set aside. Their Lordships agree
with the Courts in India that the claim of the
Appellant on this ground cannot be supported.

The coutention based upon Section 13 of the
Civil Procedure Code arises out of the following
circumstances. After the sale by Man Kunwar
to Raja Anrudh Singh, Ajudhia Singh, on the
23rd December 1869, brought a suit against the
Raja and others, in which the Plaintiff claimed
a right of pre-emption. The suit was dismissed
oa the ground that no 1ight of pre-emption was
proved. It is now contended that the ground of
claim in the present suit is a matter which
might and ought to have been made a ground of
attack in that suit.

Their Lordships agree with the Courts in
India in thinking that what was in question in
that former suit was the right of pre-emption,
in respect of what Man Kunwar had pewer to
convey and did convey, that is her widow’s
interest, and that the introduction of any
question as to the effect of the conveyance upon
the reversion would have been incongruous to
the matter of the suit,

Their Lordships will humbly advise His
Majesty that the Appeal should be dismissed.
The Appellant will pay the costs.




