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Sir Robert FINLAY: My Lorde, this is an appeal dbrought
by the Attornies-General of the Provinces of Ontario, Quebec,
Nova Scotia, New Brunswick, Manitoba, Prince Edward Island and
Alberta, against the decision of the Supreme Court by a majority
to hear and decide on a réference of certain questions to them
under the Judicature Act of.the Dominion. |

The Province of British Columbia, your Lordships will see,
i8 not an Appellant, but is entered as a Respondent. I believe
no-one appears for the Province of British Columbia on the
present occasion.

Mr NEWCOMBE: No. |

Sir Robert FINLAY: A letter has been written by the agents
for tha Province of British Columbia saying that their attitude
is that they object to any such reference without consent of the
Provinces interested. Our contention goes further than that.
Ve noi only share that view with British Columbia, but we say
that the reference is in itself unconstitutional.

The motion, my LordA which was decided by the Supreme Cowrt
and to which this appeal relates will be found at page 7 of the
Record. This 18 the Notice of Motion: «In the matter of certain
references by His BExcellency the Governor-General-in-Council to

the Supreme Court of Canada pursuant to Section 60 of the Supreme

s



“gourt Act of certain questions for hearing and consideration,
(1) As to the respective legislative powers under the British
North America Act of the Dominion of Canada and the Provinces of
Cansda in relation to the incorporation of Companies and as to
the other particulars therein stated. (2) As to the powers of
the‘Legislature of British Columbia to authorise the Government
of that Province to grant exciusive rights to fish as therein
mentioned. (3) Relating to The Insurance Act, 1910. Take
notice that on the opening of the Court on Tuesday, the 4th day
of October, 1910, a motion will be made on behalf of the Provinces
of Ontario, Nova Scotia, New Brunswick, Manitoba, Prince Edward
Island, and Alberta by way of protest against the Court or the

individual members thereof entertaining or considering the S

-

guestions referred to it by the Executive Council amd that the
inseription thereof be stricken from the 1ist, and that the same
be reported back to the Executive Council as not being matters
which can properly be considered by the Court as a Court or by
the individual members thereof under the constitutiar of the
Court as such nor by the members thereof in tlie prover execution
of their Jjudicial duties”. Your Lordships are aware ithat there
have been a certain number of references of this nature, questions
put not arisihg in any Jjudicial proceeding, to the Supremes Court,
and in some cases there have been protests by the members of the
Court and in some cases the matter has come up before your Lord-
ships/ Board on appeal. In some of these cases yowr Lordships'
Board has expressed the opinion that the questions were of a
nature which ought not to be answered, but the present reference
is of such a nature that there has been a start of constitutional
revolt by the Provinces, and I shall ask your Lordships to say
that the attitude of the Provinces is thoroughly justified.

Would your Lordships be good enough to look at page 3 of the

Record, and there your Lordships will find what the questions



sent to the Supreme Court are: “In the Supreme Court of Canada.
P. C. 877. A Report of the Committee of the Privy Council,
approved by His Excellency the Governor-General on the 9th May,
1910. The Committee of the Privy Council have had under con-
sideration a report, dated 2nd May, 1910, from the Minister of
Justice, stating that important questions of law have arisen
as to the respective legislative powers under the British North
America Acts of the Dominion of Canada and the Provinces of
Canada in relation to the incorporation of Companies and as tb
the other particulars hereinafter stated, and it is expedient that
these mquastions should be judicially determined. The Minister
accordingly recommends that under the authoriiy of Section 60
of the Supreme Court Act, Revised Statutes of Canada, 1906, Chap-
ter 139, the following questions be referred by Your Ixcellency
in Council to the Supreme Court of Canada for hearing and con-
sideration, namely: 1. What limitation exists under 'The British
North America Act, 1867', upon the power of the provincial legis-
latures to incorporate companies? What 18 the meaning of the
expression 'with provincial objects' in Section 92, article 11
~of the said Act? Is the limitation thereby defined territorial, »
or does it have regard to the character of the powers which may be
conferred upon companies locally incorporated, or what otherwise
i1s the intention and effect of the said limitation? 2. Has a
company incorporated by a provincial legislature under the powers
conferred in that behalf by Section 92, article 11 of 'The Brit-
ish North America Act, 1857', power or capacity to 4o business
outeide of the limits of the incorporating province? If so, to
whét extent and for what purpose? Has a company incorporated
by a provincial legislature for the purpose, for example, of
buying and selling or grinding grain, the power or capacity, by
virtue of such vrovincial incorporation, to buy or sell or grind

grain outside of the incorporating province? 3. Has a corporation
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“constituted by a provincial legislature with power to carry on a
fire insurance business, there being no stated limitation as to
the locality within which the business may be carried on, power
or capacity to make and execute contracts (A) within the incor-
porating province mxmp insuring property outside of the province;

. (B) outside of the incorporating province insuring property within
the province; (¢) outside of the incorporating province insuring
property outside of the province? Has such a corporation power
or capacity to insure property situate in a foreign country,

or to make én,insurance contract within a foreign country? Do
the answers to the foregoing inquiries, or any and which of them,
depend upon whether or not the owner of the property or risk
insured is a citizen or resident of the incorporating province?

4. If in any or all of the above-mentioned cases, (A), (B) and
¥C), the answer be negative, would the corporation have throughout
Canada the power or capacity mentioned in any and which of the
sald cases, on avalling itself of the Insurance Act, Revised
Statutes of Canada, 1906, Chapter 34, as provided by Section 4,
Subsection 37 Is the said enactment, Revised Statutes of Canada,

1906, Chapter 34, Section 4, Subsection 3, intra vires of the

Parliament of Canada?”  Your Lordships will find in a second
order of fhe Privy Council that that fourth question is modified
80 as to have relation to a Statute of 1910.

Mr NEWCOMBE: Which was passed in substitution of this one.

Sir Robert FINLAY: Yes.

The LORD CHANCELLOR: Substantially the same:

Sir Robert FINLAY: Substantially the same. “5. Gan the.
powers of a company incorporated by a provincial legislature be
enlarged, and to what extent, either as to locality or.objects by -
(A) The Dominion Parliament? (B) The legislature of another
province? 6. Has the legislature of a province power to prohibit

companies incorporated by the Parliament of Canada from carrying



“on business within the province unless or until the companies
obtain a licence s0 to do from the government of the province,
or other loéal authority constituted by the legislature, if
fees are required to be paid upon the issue of such licences?
For examples of sﬁch provincial legislation see Ontario, G3 V,
Cap. 24; New. Brunswick, Cons. Sts., 1903, Cap. 18; British
Columbia, 5 E. VII., Cap. II. 7. Is it competent to a provincial
legislature to restriet a company incorporated by the Parliament
of Canada, for the purposs of trading throughout the whole
Dominion in the exercise of the speclal trading powers 8o con-
ferred or to 1limit the exercise of such powers within the provinces
Is such a Dominion trading company subject to or governed by the
legislation of a province in which it carries out or proposes to
carry out its trading powers limiting the nature or kinds of |
business which corporations not incorporated by the legislature
of the province may carry on, or the powers which they may
exercige within the province, or imposing conditions which are
to be observed or complied with by such corporations before they
can engage in business within the province? Can such a company
80 incorporated by the Parliament of Canada be otherwise res-
tricted in the exercise of its corporate powers or capacity, and
how, and in what respect by provincial legislation?” Then the
next order of the Privy Council makes the substitution to whiéh 1
have referred of the Act of 1910 for the Act of 1906 under the
fourth question in the first Order. Then there is a further
Order of the Privy Council making a verbal alteration.

Mr NEWCOMBE: Merely to correect a clerical error.

Sir Robert FINLAY: Yes. Section 3 is erroneously described
as Section 23, It is merely a clerical error. My submlssion

to your Lordships will be that answering such questions as these

i8 really inconsistent with the funetions of a Court of Justice.
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These . cuestions raise voinis of very éreat c¢ifficulty
which raterially sffect business men throuchout all the Pro-
vinces and throughout thé whole Eorinion, and .peints which
certainly must core before first the Provincial Courts and
in all protatility afterwards this sare Suprere Court in the

. HERKKEKY course of ordinary litigation when they are rrorerly

raised.

I submit to your Lordships that, in the first place, the
guestions with which we have to deal here are not tﬁe.sorts of
questions that ought to te sent to any.Court. They are atso- _
lutely different from any ouestions that have ever teen sent
to your Lordships’ Foard under the 3rd and 4th William IV.

They require the Supreme Court to write & sort of treatise
upon a nurber of questions,. hypothetical questions, with
redard to incorporalion of Cormpanies, insurance business,. the
business of various Companies, 2né¢ a number of other roints
which may be interesting, but certainly are wholly unsuited for
discussion in this share before a.Csurt, but I dc a édreat deal
further than that, and I shall respectfully.sébmit tc your
lordshirs that the whole of these refersnces of abstract
guestions to the Supreme Court is unconstitutional and that
section 60 of the Suprere Couht Act of Canada which purrorts
tc authorise such references is ElEE%-YEE?S'

LORLC MACNAGHTEN:- This Poard has often declined to answer'
hypotheticel or academic guestions.

Sir BOEERT FINLAY:- Yes, my lLord, rereatedly, and I subnmit
that these questions are of a class which no Court should answer.

LORD MACNAGHTEN:~ Escause the answer binds nobody.

Sir ROBRERT FINLAY:- It binds no one.

LORD YACNAGHTEN: - It may prejudice, but it does not bind.

Sir ROBERT FINLAY:- And one point I shall submit to your

Lordships is this, it may cause the dreatest unrest arené bueiness
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men if opiniong are expressed by the Surrene Court on a point
which vitally affects their interest. It is perfectly true

that I suppose in theory the Supreme Court would not be bound

by their own answers to these questions, but it would be ex-
trerely céisquieting if there were a series of answers given

on the vast nurber of difficult points which are taised by these
guestions which I have just read, énd it avpearsd that these
answers if they proved ultimately tc be correct would very
seriously affect business relaticns throughout all the Fre-
vinces.

LORD MACNAGBTEN: - And if they were incorrectly answered
right discredit the Buprerme Court.

S8ir ROBERT FINLAY:- Yes. References of this kind are neaily
incensistent with the duties cof a Court of Justide: the refer-
ences to your L[ordships® Foard under the Statute of William IV
have teen carefully guarded., To bedin with they are under an

~Act of the Imperial Parliarent. Definite cuestions have been put
which arose and your Lcrdships have had no difficulty in dealing
with ther: but questions of this kind belon¢ to another category
altcdether and now that the attempt is beind made to use the rower
in .this way, the Frovinces have had to reconsider the whole
position and although in the past they have in sore cases not
protested and in other casss conéented to the cuesticns beiné
raised in that form, they now say that the jurisdiction really
doas not sxist, and they ask your Lordshivs’® Foard toc say that
the oﬁinion of the minority cf the Supreme Court to that ef fect
is the correct one.

THE LOKD CHANCELDOR: - What is the date of the Canadian Act
under‘which the reference is made? I see this Act is 1908, tut
was that the first, or was that a continuvation of previous
legislation?

Sir ROBERT FINLAY:- The first Act yas in 187%.

The LOKT CHANCELIOR:- It 1is 2 very long tire ado.

8
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Sir RORERT FINLAY:- Yes, my Lord.
¥r NEWCOMRE: - When the Court was constituted.

Sir RORERT FINLAY:- Then there have been twc or three varia-
tions altodether I think in the form that was adorted in.1875.

Now I will call your Lordshirs’ attention presenily to these
previcus Acts and to the cases of reference which have occurred
under .ther and to the occasional protests which have bsen.rade,
but I desire in the first instance to call your Lordshirs’ atten-
tion to the Fritish North Arerica Act, the Statute defining the

constitution of the Tominion, with 2 view to throwing light on

.the qdestion whether this section 60 of the Suprere Court Act

is constitutional at 2ll., I think your Lordships will find the
material sections set ouf in the Avpellants® Case at page 2.
Secticns €1 and 92 and then 66 to 101 are the saterial sections.
Your Lordships have been very familiar within the last few days
with sections 91 and 92 and to sonme parts of these sections I
have adain to call attention.kax .Section 81 of the Eritish. North
America Act is: “It shall be lawful for the Gueen, by and with fhe
advice and consent of the Senate and Bouse of Cormons, to make
laws for the feace, order, and good dovernment of Canads, .in
relation to all matters not ccminé-ﬁithin the classes of subjects
by this Act assigdned exclusively to. the legislatures of.the Fro-

vinces: and . feor éreater certainty, but not so.as. to restrict. the

_generality of the foregcing terws of this section, it is hereby

declared that (notwithstanding anything in this Act) the ex-
clusive leg¢islative authority of the Parliarent of Canada extends
to all ratters coming within the classes of subjects next herein-
after enunerated; that is to say - . . « . 27. The Cridinal Law,
except the constitution of Courts of Criminal Jurisdicticn, but
including the PFroceduee in Criminal Matters. . . . . 28. Such
Classes of Subjectis as are expressly excerted in the Enumeration

of the Classes of Subjects by this Act assidned exclusively to
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tberLeéislatures of the ProvincesswAnd any natter coring within
any of the classes of subjecte enumerated in this section shall
not be deemed to come within the class. of matters of a local

or rrivate nature comprised in. the enumeration cf the classes

of subjects by this ket assi¢ned exclusively to the ledislatures
of the Frovinces.,” Then 92: “In each Province the Legislature
ray exclusively mzke laws in relatibn tc matters coring within
the classes of subjects next hereinafter enumerated; that is to
Say - « o+ +» o« 11. The Incorvoration of Coryanies with Provincial
Objects. « +» « 18 Prorverty and CTivil Rishts in the Frovince.

14. The Administration of Justice in the Frovince,. inclul,in¢ the
Constitutioﬁ. Maintenance, and Oréanisalion of Frovincial Courts,
both of Civil and of Criminal Jurisdiction, and including Pro-
cedure in Civil matters in those Courts.” Then €6, under the
head “Judicature”: “The Covernor-Ceneral shall avroint the Judges
of the Suverior [Cistrict and County Courts in each Frovince, except
those of the Courts of Probate in Nova Scotie and New Erunswick.
97. Until the Laws relative to Property and Civil Rights in
Cntario, Nova Scotia, and New Erunswick, and the Procedure of "the
Courts in those Frovinces, are made uniforrm, the Judges cf the
Courts of those Frovinces aorointed by the Governor-Géneral shell
be selected foom the respective Fars odthose Frovinces. 98. The
Judges of the Courts cf Quebec shall te selected fronr the Ear of
that Province. 99. The Judges of the.Surerior Courts shall hold
office during good behaviour, but shall bte removatle bty the
Governor-Ceneral on Address of the .Senate anc¢ House of Comrmons,
100. The Salaries, Allowances, and Fensions of the Juddes of the
Superior, District, and County Courts (exeept the Courts of Frobate
in Nova Scotia and New Prunswick), and of the Admiralty Courts in
cases where the Judges therecf z2re for the tire being p2id. by

Salary, shall be fixed and provided by the Parliarent of Canada.”

.Then comes section 101, which is perhaps the most material one

in this . connection: “The Parliament of Canada may, notwithstanding

10
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anything in this Act, from tire to time provide for the Constitution,
maintenance, and Organisation of a Gensaral Court of Avpeal for
Canada, and for the establishment of any additional Courts for

the better Administration of the léws cf Canada.”

Now your lordships will see that that section bas two tranches:
the subject of the Court of Appeal for Canada is dealt with in the
earlier lines of the section. The Parliament,may provide for a
general Court of Appeal for Canada. It bas been held and as I
submit.rightly held that that reans that the Court of Apreal for
Canada was to take cognizance'of the Provincial Laws., If a case
came fronm a Province they were to .decide that case according to
the Law .of the Province in their capacity as a Court cf Apreal,
but then the second btranch of the section is concerned with the
law of Canada: the power fo.establish additiopal. Courts for the
better administration of the laws of Canada cannot bté exercised
with regard to the “better administratioﬁ” of any Provincial Law,
that branch of the section relates to such.Courts.as.Adriralty
Courts, the, Exchequer Court, the Railway Foard, and Courts for
the trial of Election Petitions with regard tc elections to the
Dominion Legislature. There is a sharp contrast tetwein the two

At

Timite of the section, the first relatee to the functions of the
Supreme Court as a Court of Apreal, the second to. any functions
that may be entrusted to it bty way cf adrinistering the laws of
Canada which mean the laws of the Cominion as distinduished from
the laws of the Provinces, and what I shall submit te¢ your Lord-
ships is that this section 101 deals specificzally with the con-
stitution and functions of the Suvpreme Court and in such a way
as to shcow that the.attempt which was made to irpose uron that
Suprere Court the duty of answering questions sent by the
Govarnor-General in Counc¢il is . unconstitutional. I shall submit
to your lordships that havin¢ regard to the well known fact that
such a power was conferred on the King€ with reference to your

Lordships’ Foard by the section of the Act of 3rd and 4th wWilliam IV

11
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to which I havye already alluded, baving regard to the fact that

it wag well known that the Supreme Court of the United States

.declined to answer questions of this nature,éent to ther on one

occasion by a President on the ground that ty the constitution

they sat as a Court and not as an advisory Poard, having regard

.to the notoriousness of these faets, it is impossitle. to suprose

that it was. not intentional that any rower of this kind was
omitted and if the subject was considered it would protably be
thought th2t the power of the Kin¢ here tc refer. a2 guestion to
your [ordships’ Foard wight be called into rlay in any. great
guestion. No provision is.made and I am doiné¢ to ask your
Lordships to say that in the absence of any provision of that
kind in the constitution the enactment whiceh the Parliament of

Canada has rasced providing for such references was bsyond their

power.

Now I pass to the Suprere Court Act of the Farliament of
Canada. The.extracts here given frox the Surremre Court. Act
are fror the Revised Statutes of Canada for 1906, chapter 139,
I have got the Revised Statutes here, but I am reading from the
Appellants’ Case: &The .Court cof Comron Law.and Equity.in.and
for Canada now existing under the nane of the Suprere Court of
Canada is hereby continued under that nare, as a deneral Court

of Aoreal for Canada, and as an additional court for the better

‘administration of the laws of Canada, and shall continue to be

.a Court of Record.” Your Lerdships &ee the sanme distinction

is keot up,widk 2 ‘Court of 'Arpeal for ‘Canacda and an additional
court for the better adrinistration of the laws of Canada.
Then section 60 is the section on which this ¢ase turns:
“Important questions of law or fact touching- (A) The inter-

pretaticn of The British North America Acts, 1867 to 1886; or,

(F) The .constdtutionality or interpretation of any Corinion.or

“Provincial legislation; or, (C) The aprellate jurisdiction as

to educational matters, by The British North Jprerica Act,1887,

12



ar by any other Act or law vested in the Governor in Council; or,
(D) The -powers . of theiFarlidme&% otktanada; or of the Té¢is-
latures of the TFrovinces, or of the respective Covernnents thereof.'
whether or not the particular power in question hat teen or is
proposed to be .executed; or, (E) Any other matter, whether or
not in the opinion of the_Court.Sgggégg_ggggzéi with the fore-
goin¢ enumerations, with reference to whizh the Governcr in
Council sees fit to submit any . such question; may be referred
by the Governor in.Council to the Suprere Court for hearing .and
consideration; and any question touching any of the matters
aforesaid, so referredé by the Coverndr in Council, shall be
conclusively deered to te an important question. iWhen any such
roeference is macde to the Court it shall be the duty of the

Court to hear and consider it, and to answer each question so
referred; and the Court shall certify to the Covermor in Council,
for his inforration, its oprinion uPon each such question, with
the reasons for each such answer: and such opinion shall be
pronounced in like manner as in the case of a2 juddment uvon

an apreal to the Court; and any judde whe differs fron the
opinion of the ‘rajority shall in leke ‘manner certify his .opinion
.and his reasons. 1In case any such question relates to tihe
constitutional validity of any fLct which has heretofore been

.or shall hereafter be passed by the Legislature of any Province,
or of any provision in any such Act, or in .case, for ary reason,
.the Government of any Frovince has aﬁy srecial interest in any
such question, the Attorney-Ceneral of such.Province shall be
notified of the hearing.tin order that he néy be heard if he
thinks fit. The Court-shall have power to direct that any
person interested, or where there is a class of persons in-
terested, any one or more persons as representatives of such
class, shall be notified of the hearing upon any reference

under. this section, and such persone shall be entitledho ke

heard thereon., The Court mz2y, in its discretion, request any

13
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counsel to argdue the case as to any interest which is.affected
and as tc which counsel does not aprear, and the reasonable
exrenses thereby occasioned may be raid bty the Minister.of
Finance out of any moneys arpropriated by Parliament for ex-~

penses of litigation. The opinion of .the Court upon.any such

" reference, 2lthough advisory only, shall, for.all.purposes. of

apreal tc His Vajesty in.Council, .be treated ss a final judgrent

of the s2id Court between rarties.” Then section 67: “iithen . the

'Leéislature of any Provipce of Canada has passed. an act agreeing

and providing that the Surreme Court ofiCanada shall have Jjuris-
diction in any of the following cases, that is to say:- (A) oOf
suits, actions,or proceedings in which the parties thereto by
thetr ‘plezdind have raised the question of the validity of an
Act of the Parliarent of Canada, when in the ovinion of & judde
of the Court in .which the sare are. rending such questicn is
material; (B) Of suits, actions or proceedings in which the
parties thereto by their rleadinds have raised the question
of the validity of an Act of the Legislature cf such Province,
when in the orinion of a2 judde of the Court in which the same are
pending such guestion is material” ---

The LORD CHANCELLOR:- This ssction €7 is not in point of fact
reised in this case.

Sir ROFERT FINLAY: - No, my Lord, it is only crrinted for this
reason, that it shows that provision is nmade in a regular and
prover way for senlding any vroint that arises in litigation with

regard to the constitutionality of any such Acts That is the

.only reason, my Lord, why I refer to it --- “the jucdge who has

decided that sucl guestion is mgterial shall, 3t the reqeest

of the parties, and may without such request if he thinks fit,
in any suit, action or proceedin¢ within the class or classes
of cases in resvect of which such Act so adreeing and providing

has been rassed, order the case to be removed to the Supreme Court

for the decision of such question, whatever may te the vdlue of

14
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the matter in dispate, 2nd the case shall be removed accordingly.
The Suprere Court shall thereuvon hear and deternmine the question
so raised and shall rerit the case with 2 copy of its judérent

thereon to the court or judde whence ‘it came.to.ke then and there

.dealt with as to. justice aprertains.?

THE LORD CHANCELLOR:- This section relates to actual litigation.
Sir ROEERT FINLAY? - To actual litisation.

THE L,CRD CHANCELLORr- And concrete guestions arising in the

~particular litigation, so that it is on quite 2 different footing

fror the other sections.

Sir RORERT FINLAY:- On an atsolutely dif ferent footing, and
it is by heason of the contrast that I invite yohr Lordships’
attention to section 67. Then: “3. There shall be no further
appeal to the Supreme Court on any yoint decided ty it . in.any
such case, nor, unless the value of the ratter iw dispute exceeds
five hundred dollars, on any other voint in such case. 4. This
section shall apply only to cases of .2 civil nature.” Then in
the next paradraph follows a list of .the Statutes which were
former1§ passed and which have resultec with modifications in
the enactwent in the ﬁavised Statutes. of 18068. I shall call
your Lordsﬁips’ attention to these sarlier Statutes in their
order and to any referencss that arose under them, but I desire
in the first instance before goin¢ into details to subrit to
your lordships broadly that tbe whole powers of the Farliarent
of Canada with regard to the Suvrene Courtware contained in-.
section 101, and that these references are inconsistient wi{ﬁ
the duties of the Supreme Court as rrescribed in section 1C1.
It is a ¢eneral Court of Avreal for.Canada. It cannot be
pretended that it comes under that. It ié not an apveal fron
any Court in the Provinces for the establishment of any addi-
tional Courts for the tetter administration of the laws of
Canada --- I subtrit it cannot come tnder that. In the first

place, it is not the administration of law at all: in the second
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rlace, it is not the administration of the law of Canada so far
as it relates to Provincial questions. The administration of
the lzw means dealiné with matters in the due course of law when
they arise in 2 suit. A concrete gquestion. arises in a suit:

that is dealt with: the administration of the law rroceeds on
such lines as thesé and only on such lines. This is a2sking that
the Suvrrenms Court shall write 2 sort of treatise cn a very great
number of questions which it is arrrehended way arise under the
constitution., That is not the administration of the lam at »ll.
Secondly, even if the first difficulty coulé be dot over .2nd it
could be censidered as in sore way fz2lling undéer the head of
adninistration of the law, which I .subrit is not the case, it
certainly would not be.the administration of the law of Canada.
The“law of Canada”in .this section neans the law of the Dominion
as a whole; it dc2s not.opsan the law of the various Provinces
which form the -Corinion, and the references here relate very
largely to the,questioﬁ of the Provincial laws and the rpowers

of the Frovincial Legislaturss and of the Frovincial Governments
with regard to the incorrvoration of Cormranies and other nmatters.,
So that on beth these drounds I submit that it carnot fall within
ihis second limb of saction 10i. Fut I go further: I respectfully
sub&it that section .101 shows that the Suprene Court was to be

a Court and a Court only, and that tc cast upon it such advisory
funct{ons as the Suprene Court Act purrorts to throw upon it is
inconsistent with the duties of a Court. The Court would be

most érievously bampered in ite functions as a Court, 3and I put
it to your Lordships that tc throw upon the Surrere. Court,the
authority for the creation of which is foundé in section 101, such
duties as section 8C of the Suprens Court Act attemote to imrose
updn it is inconsistznl with its duties under section 101, It is
not merely that the constitution, the Pritish North &resrics Act,

ie gilent as to the power to send questions of this kind, I submit
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that any power to send such questions is really inconsistent with

the British Korth America Act becausé it is incongsistent with sec-

tion 101 which defines what the Suprere Court. is.to be and under

which.the Farliament of Canada proceeded when it .created this

Suorere Court. And, my Lords, .an atterpt was rade to justify

the action of the CGovernor-Cemeral in Council in sending such
questions by the authority of this section 60 by reference to

the earlier words of secticn 91. Your Lordshipe will renenber
that in those words which were read so often last week . it.is rmade
lawful for the Sovereién “by.and witﬂ the advice. and consent of
the Senate and House &f Commons” —-- that is for the Farliarent
of the Dorinion --- “to make laws for the peace, order,and good

governrent of Canada, in.relation to all matters not coming within

the classes of subjects by this Act assivned exclusively to the

legislatures of the Frovinces.” I am nol here to deny of course
that it would be perfectly competent for the Parliament of Canada
to provide that gquestions of this kind might be sent to any body
of experts that they chosé»to nominate for the purvcse. They
mishi provide for any advisory help that they thoud¢ht desirable.

What I do say is-that they cannot in .face of section 101 turn the

.Suprere Court intoc that.adviscry body tecause it is inconsistent

with the funclions which.the constitution, the Eritish North
America Act, throws ﬁpon the Surrere Couft.

LORD RORSCON: - You do not sugcest thst the Frovinces would have
power to make any such provision as that of which you.now.complain?

Sir ROEERT FINLAY:- I sutrit not, my Lord.

LORLC ROPSCN: - You say there is no such vower in the Frovinces
either?

Sir ROFERT FINLAY:- No, that is to say to throw it on a Court.
They mig¢ht d2t any assistance that they thought fit., I should
think a power of this kind might te beneficially exercised and if

- wymends Ban.
exercised in the vrover way nidht providexfor‘members of the Bexrd
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who are 4@%&&4&7-en¢aéed in Court but aho are admiratly qualified

to deal with constitutionsl matters, but I say that Lo throw it
upon 8 Ccurt so as to hawper that Court in its proyer work —-eeewe-o

THE LORDL CHANCELLOR: - You have to put it, bhave you not, that
to employ %ﬁ%rCourt of Justice in this/ﬁs incorratible with it
being a Court for the administration of the law?

Sir EOEERT FINLAY:- Yes, that is to say, that it tends to
hamper it in its functions ané does harrer it in its functions
as a Court of Justice and that it cannot te done because the
constitution is nct merely silent as to any such power but it has
mads. provision which tends to show that no such power was weant to
be- exercised.

LORD ATKINSON: - Paradraph (E) of section €0 entitles the
Governor-Ceneral to rut any question he likes on any sutject
whether or not in the opinion of the Court EjEE__T_%?E?EE? with
the foresgoineg enurerations.

Sir ROBEKT FINIAY:- Yes: the point uron that section, my Lord,
is that that is ultra vires of the Parliarent cf Canada. .Nothing

- —————— e -

could be wider.

LORD ATKINSON:- I do not see at rrecent how a guestion on any
subject the Covernor Ceneral chooses to &ubmit can have anything
to do with the better administration of the laws of Canacda.

S8ir RORERT FINLAY: - It cannot vossibly. -With refarc to
sub-head (E) to which your Lordshin referred,a gallant atterpt
was rade on one occasion I believe to raintein that althoudh sub-
head (B) said that it might relate to any other matter whether

or not ejusder gdeneris with the foredoin¢ enumerations, the last

-~ e e e = s s e o AR - -

generis, because it goes on “with reference to which the Governor
in Council sees fit to subrit any such aquestion,” and it was argued
that that limited the astonishin¢ denerality of sub-head (E) by

showing that it must be some such question and therefore it would

be after 211 ejusdem gzneris.

———— - — - A o = -
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THE LORD CHANCELLOR: -~ “Such question” means a “gquestion of

law or fact.” Section (E) may te oren tc strictures on the

grounds specified by Lord Atkinson, but your contention is

a wider one.

Sir ROBERT FINLAY: - Yes, my Lord.

The LORD CHANCELLOR: -~ You would not le satisfied with

the view, for instance, that sut-section (E) was ultra

- ———

- —— o
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Sir ROBERT FINLAY:- No I should not.

The LORD CHANCELLOR:- You wish to preclude the asking for
advisery assistance from the Court in regard to abstract ques-
tions; that is your real point?

Sir ROBERT FINLAY:- I do, my Lord, that is the rirst and
broad contention.

Lord ATKINSON:- Of law or fact; 1t is not confined to
aquestions of law?

Sir ROBERT FINLAY:- No; any important question of law or
fact; any question of historical research.

Lord ROBSON:- They might use the Supreme Court as a Com-
nmission to make inaquirlies into quasli political matters.

Sir ROBERT FINLAY:- Yes, my Lord, a sort of standing Royal
Comaission,

Lord ROBSON:- The question is whether they have power to
do that under the words "peace, order and good government®,
That is the real queétion; it turns entirely upon Section 91
of the British North America Act.

Sir ROBERT FINLAY:- Under "peace, order and good govern-
ment", thay may appoint any Royal Commissiongto give assistance
by way of advice, but I say they cannot constitute the Supreme
Court which is formed under Section 101 into such a Royal Com-

{
mission, and I say Section 60 is ultra vires. That is my

first important broad contention.

But, secondly, I shall submit to your Lordships
that the questions in this particular case are of such a nature
that the Court ought not to answer them, and that is covered by
the Notiee of Motion on page 7 of the Record which I have
read.
The LORD CHANCELLOR :- Law of this kind has been in opera-

tion for 36 years?
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Sir ROBERT FINLAY:- Yes, my Lord.

The LORD CHANCELLOR:- Have matters so referred been appealed
to this Board?

Sir ROBERT FINLAY:- Yes, my Lord.

The LORD CHANCELLOR:- And no question of jurisdiction has
arisen?

Sir ROBERT FINLAY:- No question of Jjurisdiction has arisen
or has been raised before this Board. The question of juris-
diction has more than once been raised by Members of the Suprelie
Court themselves but all parties consenting the questions have
been answered and any objection that has proceeded has been
xﬁ%gﬁ%¥om the Supreme Court on its own account, of_from this
Board,‘pointing out that the questions were hypothetical or
might affect private rights and that this Board declined to
answer themn, |

The LORD CHANCELLOR:- Has the attitude of this Board been
this. Notwithstanding the generality of the words applicable
to the Canadian Court, that they shall answer, has this Court
said that they decline to answer them unless they are appropriate
to their functions?

Sir ROBERT FINLAY:- Yes, my Lord, on more than one occasion.

Lord SHAW:- Would you allow me to ask you, under this
procedure which has been adopted, I preswie that the opinion
of the Court may be had upon subjects intimately affecting
private rights?

Sir ROBERT FINLAY:- Yes, my Lord.

Lord SHAW:- Assume a litigation subsequent to that, and
ignoring that opinion, what 1s the attitude of the Supreme Court
in consequence of its having issued its ab ante opinion?

Sir ROBERT FINLAY:- It was said by the Chief Justice in
the Supreme Court that the opinions they express in answer to
such questions bind nobody, not even themselves, so that

theoretically the Supreme Court would approach an appeal raising
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the very same point with its hands free, but in practice it
would be far otherwise.

Lord SHAW:- If I do not interrupt vou, the view which was
occurring to me was this, that when 1t 1§frea1 litigation all
contesting parties are, of course, fully heard out, but when

it is not so, when it is a question in abstractum, or ex hypothesi

then all parties may not be heard.

Sir ROBERT FINLAY:- They may not,

Lord SHAW:- That may ve, of course, extremely awkﬁard with
regard to a question of law reaching down to the foundations
of the Constitution, but it may also be still more awkward with
regard to questiong of fact.

. Sir ROBERT FINLAY:- Certainly, my Lord. May I, in
illustration of‘what your Lordship has said, refer to a point
that came up in a case which I am going to cite to yvour Lordships.
There was a Statute passed in the Parliament of Canada providing
for the punishiient of bigamy although the second marriage took
place outside the Dominioh of Canada, and it provided that

" in the case of persons, British subjects, resident in Canada,
if they left the Dominion for the purpose of contracting such
a second marriage abroad they might be punished for bigamy in

Canada. The point whether that Statute was intra vires was

raised bfouestion sent under this Section 60 to the'Supreme
Court. Nobody appeared on the other side. It was argued
for the Dominion,and the Supreme Court with sone hesitation

held that it was intra vires. One of the Judges pointed out,

as I subnit very shrewdly, that the real offence, inasmuch as
the power is only to legislate within the Dominion, is leaving
the Dominion with the intention of contracting the marriage,
and that was not the.indictment; but the inconvenience of this
procedure is, I am told, illustrated by thc fact that that
opinion so expressed, I think I am right in saying, without

argunent on the other side at all; and the Chief Justice
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qissenting, has been acted upon. Your Lordships are aware
that a similar enactment in Australia was held to be ultira
vires. There there was no clause limiting it to British
subjects resident in Australia.
| The LORD CHANCELLOR:- Resident or domiciled.

Sir ROBERT FINLAY:-"Resident" is the word of the Statute,
I think, Subsection 4. You; Lordships! Board held in the case

9 of McLeod, which.I will refer to presently, that an enactment

of that kind in general terms in Australia must be confined to
cases of the second marriage occurring in Australia; . o

otherwise it would be ultra_vires. Here it was held that

such an enactment, applied to British subjects resident in the
Dominion, was good although the marriage was outside the limits
of the Dominion. That is a .question of enormous gravity, and
I submit anything more inconvenient than that the law should be -
supposed to be laid down by an opinion of that kind expressed
L " without hearing both sides cammot be inmagined.
The LORD CHANCELLOR:- 0f course it is not binding.
Sir ROBERT FINLAY:- It is not binding. ‘
The LORD CHANéELLOsz It illustrates the 1ncdngruity.r
Sir ROBERT FINILAY:- It.illustrates the extraordinary in-
convenience., A
The matter is of so great importance that I was about
to put your Lordshibs in possession of the successgive enactments
which have taken place beginning in 1875, and the cases that
® have arisen under it,  The first is the Supreme Court Act
- which wag passed on the 8th April 1875, . By. that Act there was
established the Supreme Court by Section i. It is the nggg
the Queen, chapter 1l. The Act is entitled: "An Act to es-
tablish é Supreme Court and.a Court of Exchequer for the Dominion
of Canada.! The first Section provides: "There are hereby

constituted, and established, a Court of Common Law and Equity,

in and for the Dominion of Canada, which shall be called 'The
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Supreme Court of Canada', and a Court of Exchequer, to be
called 'The Exchequer Court of Canada'.® Then there is pro-
vision as to the Judges and.SO on, and then comes Section 52,
which is the material Section in this connection., It is
under the heading: "Special cases referred to the Court.n
"(52) It shall be lawful for the Governor in Council to refer
to the Supreme Court for hearing or consideration, any matters
whatsoever as he may think fit; and the Court shall thereupon
hear and consider the same and certify their opinion thereon
to the Governor in COunéilz Provided that any Judge or Judges
of the said Court who may differ from the opinion of the
majority may in like manner certify his or their opinion or
opinions to the Governor in Council." And then Section 53
contains a provision for reporting by the Court on private
Bills or Petitions. #ith that we are not concerned at the
present moment,

Lord ROBSON:- "That last proviéion, Section 53, would
equally fall within your objection.

Sir ROBERT FINLAY:- I think it would, but that does not
arise here.

Lord ROBSON:- No.

Sir ROBERT FINLAY:- It is an attempt to utilise the Supreme
court for another purpose altogetlier.

Mr» NEWCOMBE:- Did you read Section 537?

Sir ROBERT FINLAY:- My_frienddesires thggo%l Igggkion 55,
I stated its effect but I will read it. "(53) The sald Court,

of the
or any two/Judges thereof, shall examine and report upon any

nrivate 1)Bil T}pcr%sieonﬁted pt%ivthtée SBeinlalte or House of Commons and
referred to the Court under any rules or orders made by the
Senate or House of Comons." That would fall under my objection
but my objection would apply I am bound to say with far less

force to that because you could not have on a private Bill



guestions of such general and far reaching inportance and with
so many ramifications as the questions which 1aight bé submittad
under Section 52. relating to the constitutionality.

Lord ATKINSON:- Does that limit at all the questions which

" nmay be put upon‘a private Bill?

Sir ROBERT FINLAY:- No, it .is merely that they uay report
upon it. |

Lord ATKINSON:- Whether it was desirable to have _legisla-
tion in the manner provosed by the Bill would be a questiqn of
rgood government,

Sir ROBERT'FINLAY:- However the objections would be much
less forcible I think to reporting on vrivate Bills, though I
do not think it would-be right, than to questions of this kind.

Lord MACNAGHTEN:- The Judges do report on private Bills
in this country, do not tney --- the House of Lords?

Sir ROBERT FINLAY:- The House of Lords has always power and
I shall refer to that by -and by,in connection with any legisla-
tion to ask the Judges their opinion upon a point of law.

Lord ATKINSON:- Is not thaf?gggt the existing law is which
it is vroposed to change?

Sir ROBERT PFINLAY:- What the existing law is. Even with
regard t%?%gmited power Mr Justice Maule expressed Pinself
somewhat forcibly on the occasion of a reference of that Kind;
he pointed out the great inconfenience of questions in that
abstract form; but a question as to the existing law is another'
thing altogether. This may be on any -important question of
law or fact.

Lord ATKINSON:- That case you referred to established
there that they wo:ld only answer on the question as to what
was the existing law on the particular subject?

Sir ROBERT PINLAY:- Certainly, my Lord.

The LORD CHANCELLOR:- I am speaking from recollection and
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from general reading, my impression is, that at one period, ques-
tions of law were not unfrequen% y3?3@?%8C?ﬁév?uggggfngﬁgtsome
of the answers are in the form of resolutions.

Sir ROBERT FINLAY:- Yes, uy Lord.

The LORD CHANCELLOR:- I am under that impression.

| Sir ROBERT FINLAY:- I am sorry to.say at one tiume it was

the habit of the Sovereign to ascertain beforehand what decisions
the Judges were likely to give in cases which caie before them.

The LORD CHANCELLOR:- That was an abuse. I mean not as
an abuse, but it was the practice. I do not say it was necessar-
ily a good Constitutional practice.

Sir ROBERT FINLAY:- Perhaps it might be convenient if at
this moment I gave your Lordships the references which I have
with regard to that practice, It lies on the threshhold of
this subject, I think it would be convenient to do it now.

There is one case, Lord George Sackville's case, reported in

2 Eden at-page 371. That was a case with regard to a Court
Martial proposed to be held in the very celebrated case of

Lord George Sackville who had been in command of the British
Cavalry at the Battle of Minden and who, for some reason,
refused to chérge when he was ordered to, and, when he after-
wards expressed his readiness, was very suavely informed by

the Commander-in-chief that it was now too late. 0f course

it was a very serious matter. His name was struck off the list
of Privy Councillors, and the King himself said that the punish-
ment was worse than that of death. This was a case as to the
power to hoid a Court Martial upon him when he had resigned

his commission. This is a certificate of the Judges respecting
the Court Martial proposed to be held on Lord George Sackville,
and there is a letter of Lord Mansfield to the Lord Keeper
enclosing the Certificate in 1%60. "Tn obedience to your

Majesty's commands, signified to us by a letter from the Right
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Honourable the Lord Keeper, referring to us the following ques-
tion, !'Whether an officer of the army having bcen dismissed fron
his Majesty's service, and having no military employment, is
triable by a Court Martial for a military offence lately,com-
mitted by him while in actual service and pay as an ofricer?!

We have taken the same into consideration, and see no ground

to doubt of the 1legality of the jurisdiction of a Court Martial
in the case put by the above question. But as the natter nay
several ways be brought, in.due course of law, judicially

before some of us by any party affected By that method of trial,
if he thinks the court has -no Jjurisdiction; or if the Court
should refuse to proceed, in case. the party thinks they have
Jurisdiction; we shall be ready, without difficulty, to chanée
our opinion, if we see cause, upon objections that may be then
laid before us, though noné have occurred to us at present which
we think sufricient. All which is hunbly submitted to your
Majesty's royal wisdom.® Tnen that is .signed by the Judges.
Then there is a note here: "A gimilar consultation took place

a few years prior to it in the case of Admiral Byng, and another
in the reign of George 1lst, as to the right of the sovereign

to the education and marriage of the children of the Prince of
Wales. The proceedings upon the latter of these are in Lord
Fortescue's Reports, 401: and more fully in 15 Howell's Staie
Trials 1195. The . foruer of these works also contains several
early precedents, in which this mode of proceeding has been
resorted to, and authorities by which it is Jjustified, page

386 et seqa. MMr Hargrave, however, in a note to his edition of
¢o. Lit., 110 a, n. 129, haé, on the great authority of Lord
Coke, expressed some serious dbubts as to the propriety of these
extra-judicial consultations: and, indeed, many of the precedents
given in the books are extremely objectionable. As in the
instances mentioned by Kelynge, 9 & 10, preparatory to the trial

of the regicides, the Jjudges met at the request of the Attorney
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General, to advise the King not only as to framing the indict-
ments, but in relatigp.to overt acts and evidence, Fortescue
390, So in the case of Francis Francia, in 1717, a conference
was held amwng the judges, three of whom who were to try the
prisoner, at which the Attorney and Solicitor General, who were
to conduct the prosecution next day, lent their assistance,
Foster, 241; Fortescue, 390. Lord Bacon, in a letter to

James 1lst, gives curilous account of his management in endeavour-

ing, according to the king's direction, to obtain the opinion

9f the Judges of the King's Bench geparately and privately,
previous to the trial of Mr Peachman, a minister, indicted for
certain treasonable passages in an uhpublished gsermon, and of
Lord COKe's'honourable reluctance to give the desired answer.
Bacon's Works, vol. 4, 595; Kipvis, Bio. Brit. vol.3, 682. It
appears also not only from the guarded manner in which the
present answer is expressed, but,- from Lord Mansfield's letter
to the Lord Keeper, in which it was inclosed, and which is here
subjoined from the original amongst Lord Northington's papers,
that the Judges felt considerable disinclination to have their
opinions called for in this mode. A sinmilar degree of caution
was exhibited in a great case which occurred in the reign of
Queen Anne, in the ysar 1711. Upon the revieal of the Arian
heresy by Whiston, doubts were entertained whether the convoca-
tion could in the first instance proceed against a person for
heresy; and the Queen, in consequence of an address from the
Upper House, took the opinion of the Jjudges. Four of the
Jjudges thought that the convocation had no jurisdiction. The
remaining eight (who, together with the Attorney and Solicitor
General, gave their opinions in favour of the jurisdictipn, &C. )
expressly reserved to themselves a power to change their mind,
in éase, upon an argument that might be made for a prohibition,

they might see cause for it.n Then here is the letter of
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Lord Mansfield to the Lord Keever enclosing the Certificate
which I have read in Lord George Sackville's qase. "My Lg;d,

I laid his Majesty's commands before the judges. They are
exceedingly thankful to his Majesty for his tenderness in not
sending any question to them till the necessity of suchrreference
became manifest and urgent. They have considered the.point,

and they all agree. In gensral, they are very averse to
giving extra-judicial opinions, especially where they affect a
particular case; but the circumstances of the trial now de-
pending ease us of difficulties upon this occasion, and we have
laid in our claim no; to be bound by this answer. Mr Justice
Clive is now at York upon the circuit, so that there was no.
opportunity to have his concurrence.! It is subscribed by
Lord Mansfield.

There 1is a passage relating to the pfactice in the time
of the Stuart Kings in England whiech occurs in a volume of the
Massachusetts Reports where historically this subject is dealt

with at some l1ittle length.
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It is in the 12th volume of Lathrop's Massachusetts Revorts,
volume 126 of the Massachusetts Reports generally, at page 561.
I will Just read a few passages. It is in the Supplement.
It is the opinion of the Justices to the Senate and House.of
Representatives. I only cite it for this historical passage:
«The practice of the Stuart Kings in taking extra judicial
ovinions of the Judges upon guestions about to come before them
judieially was an unconstitutional abuse of the Royal Authority
in this respect. But sinee the Revolution of 1688, so sturdy
an asserter of the independence of the Judges as Lord Holt joined
with the other Judges of the time in opinions to King William III
upon the extent of the power of pardon, and to Queen Anne upon
the question e whether a writ of error should be grénted as of
right; and as late as 1760 Lord Mansfield, Chief Justice Willes,
and other Judges, gave an opinion to King George II upon the
Jurisdiction of a Court Martial to iry an officer, after his
dismissal from the Armmy for a military offence committed while in
actual service”. Then they go on: «We are not aware of any
instance since 1760 in which the Crown has exdrcised the power
of asking  the opinion of the Judges”. That is Lord George
Sackville's case. “But the right of the House of Lords to put
abstract questions of law to the Jﬁdges the answer to which might
be necessary to the House in its legislative capacity has been
often acted on in modern times”.

' The LORD CHANCELLOR: «In its legislative eapacity”?

Sir Robert FINLAY: Yes, 1y Lord, and I propose&o refer your
Lordships now to the cases with regard to the power of the House
of Lords to consult the Judges.

The LORD CHANCELLOR: Judicially they can, obviously.

Sir Robert PINLAY: Judicially, but also in a legislative
capacity. This is in the matter of the London & Westminster
Bank in 2 Clark & Finnelly, 191. In that case: «Certain pPersons

having united themselves together under the name of the London &
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“Westminster Bank Company appvlied to Parliament for a bpill to
incorporate them under that name. The 11l passed the House of
Commons and on being brought up to this House was read as a matter
of course a first time. When it stood for a second reading it
was moved and agreed to that counsel should be heard at the bar
of the House on the subject of the bill. It was then moved and
agreed to that the Judges be ordered to attend the House?. Theﬁ
the order is set out. The Judges attended and at the botiom of
page 192 Lord Wynford interrupting counsel says: “That the Judges
had communicated to him that they felt some dAifficulty as to the
possibility of their answering the question which had been
submitted to them by theirlLordehips”.‘ That was: “Are the
provisions of this bill inconsistent with the Bank of England's
rights as secured to 1t ” under the acts enumerated. Lord
Wynford “moved that they should retire, for the purpose of
considering whether they could answer the question. The Judges
having retired, remained absent above three quarters of an hour,
when Lord Chief Justice Tindal, on their return, said, 'His
Majesty's Judges, after considering the question which has been
proposed to them, find it proposed in . terms which render 1t
doubtful whether it is a question confined to the strict legal
construction of existing Acts of Parliament; and they theréfore,
with great deference and respect to your Lordships, request to

be excused from giving an answer!. Lord Wynford intimated that
he had before thought 1t doubtful whether the Judges could answer
the question.” That shows how strictly the Judges when consulted
by the House of Lords confined their answers to the strict

legal construction of existing laws.

Lord ROBSON: But you do not dispute that, 1f Parliament
directed them by Statute to give answers to questions of this kindj‘
tkat that legislation would be good.

Sir Rp‘bert FINLAY: No, I should not dispute that for a moment.

Lord ROBSON: Is not the question here whether the Dominion
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Parliament has the same power in relation to #hat subject matter

as the British Parliament?

Sir Robert FINLAY: Yee, my Lord. Of course the British
Parliament is omnipotent. The Dominion Parliament can only act

9 within the 1limits of the Constitution.

Lord ROBSON: The whole question here is whether these come
within the limits of the Gonstitution, as laid down in the

British North America Act?
Sir Robert FPINLAY: Yes, my Lord.
Lord ROBSON: The legislation may be very impolitic, and open,
o as 1t obviously is, to great abuse. That may illustrate the

problem but it does not decide it.

Sir Robert FINLAY: That is on my view a reason for thihking

that 1t is ultra vires. The power is not given in express

terms, and the very grave inconveniences which attend the

exercise of such a power - and which really could not pe better
1llustrated than by the questions put in the present case - are,
I submit, reasons for thinking that the omission from the
constitution was designed, and it was never intended that they
should have such a power.

b
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Then my Tords, there is a note here from lMr. Coxe's
Manuscripts to this case:Mliichaelmas, 27, George 2.

A aquestion having been started on occcasion of the late
Act of Parliament concerning the naturalisation of the
Jews, which Act was repealed this session, whether Jews
are entitked to purchase and hold lands in Fmgland, Tord
Temple after the repeal of the Act, moved in the Hcuse of
Tords that some method might be taken to ascertain this
question, and that for this purpose the Judges might be

desired to attend and give their oj.inions upon it; which

was opnosed and the motion rejected for many reasons, but .

particularly because the Judges are not obliged to give
their opinions to the House upon =222 such exira Jjudicial

questions, and where no Bill is depending.".

TORD ATKINENN : "where no Bill is depending".

SIR ROFPRT TFIITAY : Yes, my Tord. "And the Duke of Argyll

mentioned a case in Oueen Anreds time where sucha auestion
being put, the Judges, Tiord Chief Justice Holt in the

name of himself and the rest, insisted that they were not

‘obliged to give their opinions on any such question; and

"his objections thereto were allowed by the House"; so that

it was really cenfined in that case between the House of

T.ords and the Judges to judicial préﬁﬁﬁis appeals pending,

and pure aquestions of law.
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SIR ROEFRT FIIT.AY

LORD ATKIIISON : I suppose the idea is if you are abcut tc

change the law you should first ascervtain what the existing
law is.

Yes, ny Lord.

THE T.ORD CIANCRLYT.OR : Apart from any particular appeal e a3,

or not,

SIR ROEBERT FINLAY : Apart from any particular appeal or not.

First, that the case fcr putting the question must have
arisen on an epreal pending; second, that the question
must be a proper question of law. I think that is the
result of the authorities. Then in L'Naghten's Case,
which is reported in 10 Clark znd Finnelly at page 200,
where the rule as tc the appeal pending and as to that
being necessary was trenched upon tecause there nhad been
a trial and an acquittal on the ground cof insanity.

Then at page 202 it isc stated :"This vefdict, and the
question of the nature and extent of tine unsocundness of
mind which would excuse the(commission of a Telony of

this sort, having been made the subject of debvate in the
House of Lords (the 6th and 13th March 1843; see Hansard's
Debates, vol.67, pp. 28&, 714), it was determined to take
the opinion of the Judges c¢n the law governing such cases.
Accordingly, on the <Cth llay, all the Judges attended
their Tordsnips, but no questions were then-put. On the
19th June, the Judges again attended the House of ILords;
when (no argument Laving been had)} the following questions
of law were prcpounded to them™ - then various instances
as to wnat is the law as tc insanity excusing a man for

a crime are given; and then on page 204 lir. Justice lMaule
says this : "I feel great difficulty in answering the
questions put by your Lerdships on this occasion :- Tirst,

because they do not appear tc arise out of and are not

put with reference tc a particular case, or for & pariicular
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purpose, which might explain or limit the generality of
their terms, soc that full answers ¢ them cught to be
applicelle to every possible state of facts, not incon-
sistent with tlicse assumed in the questions : this diffi-
culty is the greater, from the practicael experience both
of the bar and the Court being counfined to questions
arising out of the facts of particular.cases : 3 Secondly,
because I have heard no argument at your Lordships' bar

or elsevhere, on the subject of these questions; the want
of which I feel the more, thé greater are the number and
extent cT qguestions which might te raised in argurent:-
.and Thirdly, from a fear of which I cannot divest myself,
that as these questions relate ¢ niatters of criminal law
of great importance and frequent cccurrence, the answers
to them by the Judges may embarrass the administration of
justice, when they are cited in criminal triais. TFor these
reasons I shnould have been glad if ny learned brethren
would have joined me in praying your Loraships to excuse
us from answering these questions; but as I do net think
they ought tc induce me to ask that indulgence for myself
individually, I shall proceed to give such answers as I
can, after the very short time which I have had tc consider
the ques:ions, and under the difficulties I have mentioned;
fearing that my answers may be as little savisfactory to
others as they are tc myself," He then proceeds tc give
his answers, with which I do not trouble youxr Tordships,
Then Lord Chief Justice Tindal, at page 208, begins thus :
"y Tcrds, Her Majesty's Judges(with the exception of Ur.
Justice lfaule, whc has stated his opinion to your Lordships),
in answering the questiqns proﬁosed to them by ycur Lord-
ships!' House, think it right, in the first place, to stiate

that they have foreborne entering inte any particular
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discussion upon these questicns, from the extreme and
almost insuperable difficulty of applying those answers to
cases in which the facts are not brought judicizlly before
them. The facts of each particular case must of necessity
present themselves with endless variety, and with every
snade of difference in each case; and as it is their duty
to declare the law upon each particular case, cn facts
proved before them, and after hearing argument of counsel
thereon, théy deem it at cnce impracticable, and ct the
same time dangerous to the administration of justice, if

it were practicable, tc attempt to make minute applications
of the principles involved in the answers given by them

to your Lerdships' questiicns. They have therefare confined
their answers tc the statement of that which they hold to
be tue law upon the abstract questions proposed by your
Lordships; and as they deem it unnecessary, in this peculiar
case, td deliver thnelr opinions seriatim, and as all concur
in the same copiniun, they desire me tc express such their
unanimous opinion o your T.ordships." Then follcw the

answers,

.y

R ITWCOMRE : Would you mind reading Lord Brougham's Judgment

on page 212 ?

R ROEIRT FIIT.AY : Certainly; these answers having been

given by the Judges, on page 212 T.ord Brcugham says this :
"iy T.ords, the opinicns of the learned Judges, and the

very able ranner in wnich they have veen presented to the
House, deserve our best thanks. One of the learned Judges
has expressed Lis regret tnat these questions were nct
argued by counsel. Generally speaking, it is most important
thaat in quesvions put fér the consideration of the Judges,

they should have 211 that assistance which is afforded to

.
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them by an argument by counsel : but at the same time,
there can be no doubt of your Lordships' right to put,

in this way, abstract cuestions of law to the Judges,

the answer tc¢ which might be necessary to your Lordships
in your legislative capacity. Tnere is a precedent for

this course, in the memorable instance of lr. Fox's Bill

on the law c¢f libel; where, before passing the Bill, inis
Ilouse called on the Judges to give their opinions on what
was the law as it then existed." Then Lord Campbell says:
"y Tords, I cannot avoid expressing my satisfaction, that
the noble and learned Lord on the woolsuck carried into
effect his desire to put these questicns to the Judges.

It was most fit that the opinicns of the Judges should

be csked on tihese matiers, the settling of which is not =
mere matter ¢f speculation; for youf Lordships may be
called on, in your legislative capacity, to change the law;

and before doing so, it is proper that you should be

[N

s

satisfied ‘teyond doubt what the law really is., Iv

desirable to have such questicns arguea at the bar, bul

such &« ccurse is not always practicable. Your TLordships

have Teen reminded of one precedent for this proceeding,
but there is a still more recent instance; the Judges
heving been swrmoned in the case of the Canada Reserves,
to express their opinions on whatv was then the law on that
subjeect. " Then what Lord Cottenham says is very short,
but I think it is worth reading : "Ly Toras, I fully
concur with the cpinicn now expressed, as to the cbii-
cations we owe tc the Judges. It is true that they cannot
be required to say what would be the construction of a
Bill, not in existence as & law at the moment at which

the question is put to them; but they may be called on to
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assist your Lordships, in declaring their opinioens ugpon
abstract questions 5f existing iaw."” Tord Vynford suys :
"Iy Tords, I never doubied that your Lordships possess the
power tc call on the Judges to give their opinions upon
cuestions of existing law, proposed to them as these
questions have Leen. I myself recollect, that when I

hud the nonour to hold the office of Lord Chief Justice cf
the Court of Common Pleas, I communicated tc the licuse the
opinicns ¢f the Judges on questions of this sort, framed
with reference to the usury laws. Ugpon the opinion of

the Judges thus delivered to the House by me, a Bill was

a

founded, and afterwards passed intc/law." And the TLord
Chancellor says: ™3 Tords, I entirely concur in the opinion
civen by my noble and learned friends, as to our right to
have the opinions of the Judges on abstract questions of
existing law." So that there, my Tords, in that case
the right was carried a step further. It was not confined
to an actually pending appeal, but the House proceeded on
the view that where legislation was probable, or even
possible, they had the right as a preliminary before
embarking upon an actual appeal, to have the view of the
Judges as to what the law was.

T.ORD ATKITSON : It might be interesting te know what was
proposed in the debate; was it proposed that the law
should be changed ?

STIR ROBFRT TINTAY : I do not think it is stated. A refer-
ence is given to the debate in Hansard, but I do not think
that that is stated. The reference will be found in
Hansard, Volume 67, pages 288 and 714 of the debates on

the 6th and 13th March 1843.-
Then of course,mry Lords, there is the well known case

of O'Connell in 11 Clark and Finrnelly, page 156.
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TR T.ORD CEANCETTOR @ That was strictly judicial.

SIR ROBWRT FINT.AY : Yes, my Tord, thﬁt was strictly judicial.

TIT T.ORD CHAYCTITOR : I mean there is no doubt whatever.

SIR ROBERT FINTAY : Fo, my Tord, it never has been doubted,
as far as I know.

THF T.ORD CHAUCFLIOR : And that of course was a Court of law.

SIR ROBERT TFINLAY : That was & court of law. I think these
are the cases at common law in England. Then I cught in
this connection to give ycur Lordships the texms of the
Section ¢f the Act of 3 and 4 William 1V, Section 4 of
the Act of 3 and 4 William 1V, Chapter 41, the Act of
1883, is the Secticn which regulates the constitution of
the Judicial Committee, and what it saysis this :"And be
it further enacted, That it shall be lawful fer His Majesty
to refer to the said Judicial Committee for hearing or
consideration any such other matters whatsoever as ﬁis
Majesty shall think fit, and such Committee shall there-
upon hear or consider the same, and shall advise His
Majesty thereon in manner aforesaid.™ Your J.ordships see
that Secticn 4 provides for a reference of any other mqtters
that His Majesty may think fit. That refers of course
to Section 3, which had provided that all appeals, or
complaints in the nature of appeals, which may be brought
before His Majesty in Council, should, after the passing
of the Act, be referred by His lajesty to the Judicial
Committee ¢f the Privy Council.

THE T.ORD CHANCELIOR : Which Section is that ?

SIR RORERT FINTAY : That is Secticn 3, the immediately pre-
ceding Section. Section 3 deals with appeals to be referred
to the Judicial Comnittee, and Secticn 4 is the Section
which is repeatedly put into operation providing that any
other matters may be reférred by the King to the Judicial

Cormittee. I am citing from Safford and Vheeler's book on



Privy Council Practice, and if I may I sheuld like to refer
tn the note in it upon Section 4 - it is lote N, on page
33 :"The Judicial Cormittee have no power to place any
limit as to the matters which may be referred to them by
the Crown." (And for tha®t Schlumberger's Patent in 1853 'is
cited.) "Before this provision there was apparently a
power in the Privy Cocuneil to plice a limit (Ninth Moore,
1) on the matiers which would be considered by them,"

(Tor that *the case of the Army of the Decocan, 183;, in

2 Knapp, is referred to.) bkﬂo judgment or report in

open Ccurt is delivered in matiers referred for advice
under this Section.”

TITE T.ORD CHAVCELTOR : You must remgmex remember with remard to
that Act, the Judicial Committee of the Privy Council
consists of members of the Privy Cecuncil, and their
judicial functions are regulated, but in their position &=

e o Gemwesdd jthey are bound to give the advice.
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SIR ROBFRT FIITTLAY Exﬁctly, ny Lord.

THE LORD CHAMNCELILOR : And Section 4 only meuhs that it shall
be lawful for the King to apply to the Committee.

SIR ROBLRT M ITLAY : Precisely.

THE LORD CHAUCELIOR : I am not at all sure it was necessary.

SIR RODBERT TINLAY : I do not think it was, but it was
thought expedient to enazct that; by becoming members of
the Judicial Committee, they did not necessarily become
Privy Councillors for all purposes. That is whati it really
comes to. The omission of any such power from the
Canzdian Constitution, from the British Nertun America
Act, I submit, was intentional. It wus known that there
was this power existing if any question of greuat gravity
arose affecting the Dominion or tﬁe’Provinces, and that
the King hzd power to ask the opinion of the Judicial
Committee upon it.. That is a power which has been exercised
sparingly and has only been exercised in suitable cases.

THY T.ORD CHAUCFTITOR : I suppose that the Dominion Parliament
could pass a section analogous toc Section 4, saying that
the Privy Councillors of Canada might be consulted even
although they happened to be members of the Judicial
Tribunal.

SIR ROBERT FIHLAY : Yes; ig their individual capacity.

THE TORD CHANCELTOR : They do not seem to have a Court in
Canada which consists of members of the Privy Council.

SIR ROBERT FIITLAY : No, I think not , my Loxd.

Tidr LORD CHAICELIOR ¢ That is the analogy, nc doubt.

SIR ROBERT FIITLAY : I am told by my learned friend thut the
Judges are not members of the Privy Council, but I ought
to qualify that by saying that some of the members of the

Supreme Court have bveen ilembers of the Government and

At



svorn of the Privy Ccuncil and 4o noi cease to be
menbers cf the Privy Council on becominsg members of the

Supreme Court.

THE LORD CHAUCET.LOR : But they do not constitute a Court of

thenselves.

SIR ROBERT FINLAY : No. Then I submit to your Lordships

that the existence of this power exercised within the
limits within which it has been always exercised in thié
Country to refer matters to the Judicial Committee might
be a very good reason indeed for not inserting any such
power in the Constitution of Canada - anyhow it has not
been inserted.

My Terds, I resume the consideration of the succesgive
Statutes., The Act of 1875 by Sections 52 and 55 made the
provisions which I have read to your Zordships, and I
might mention fhat under this Act it was decided in
Sproule's Cuse (12 Supreme Court Reports, page 140) that
thiut Act did not constitute thie individual members of the

Separake &ﬂ#ﬂl).
CourﬁA @f—renwar it was one Court under that Act cf 1875.
How my Tords, in 1883 there took place a Reference in vwhat
is known as the Thraser Case with regard to British Cclumbia,
The only report I have got of it im in Coutlay's Digest, a
Digest of the decisiontof tie Supreme Ccurt of Canada,
TFolio 1, page 275. There was a Reference by the Governor
General of questions as to the status of the British
Columbia Supreme Court and the validity of certain Acts,
and the questions were answered. o objection appears to
have been taken at all. I do not desire to plunge into
the parficulars of all these cases, but your Lordships
will see on glancing at tiie Repert, columns, 273 and 274 of
Coutlay's Digest, that the questions were of this nature :
The first was :"Is the Supreme Court of British Columbia
a Provincial Court within the nieuning of the feurteenth

sub-Section of Section 92 of the British I'oxrth Americe



Act ?" and the answer of the Supreme Court was that it
w5 such a Court. I need not read the other answers.
The only importance of it is that questions cf that
nature were asked and were answered. That was in 1883,

-

TORD SHAW : Vhat was the question ?

SIR ROBERT ITITLAY : The question was a question as to the
status of the Supreme Court of British Columbia; that was
the first question, and the second question was : "ilas
the Tegislasure of the Province exclusive authority over
the procedure in 211 civil matters in the Supreme Court;
if not, to wha<? extent has it such authority ?" There
are five questions altogether.

THR T.ORD CHANCELIOR : And they were énswered ?

SIR RORERT FIITAY : Yes, they were answered. Tien the next
Reference was noi under the section that I have read from
the Act of 1875, but was under a special enaciment contained
in the Liquor Licence Act of 1883.

THII T.ORD CHAUCILT.OR : What yewar was that ?

SIR ROBILRT TIILAY : 4884, ny Lord. The report of that case

will be found in the szme Digest at page 797. The Liquor

Licence Amendment Act contained a Section, Section 26,

which gave an express power to refer questions as to the

vdlidity of the Liquor Licence Act of 1883. On page 797

your Lordships will find the Section is sufficiently

referred to and a Reference was made under that Section.

Of ccurse the same question would arise s to the validity

of that Section 26 as I raised with regard to the valiaity

of Section 60, That was a Section in & special Act pro-
viding for a reference of certain questions to the Supreme

Court, and if it were material I should raise the same

objection (o the provisions as I shculd to the more general

provisions contained in Section 60,
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TORD ATKINRON ¢ The Statute of 1883 was a Dominion Statute.

STIR RONRTRT FIITAY : Yes, it was a Dcminicon Statute. liow that
case carne Uy to your Tordships' Board. It is not reported,
but I have here the Order that was made. The Judicial
Committee reported to the King in reply to the two ques-
tions referred to them :"Do ultimately agree to report
to Your Majesty as their opinion in reply to the two
questions which have been referred to them by Your
Majesty, that the Liquor Licence Act, 1883, and the Act
cf 1834 amending the same, are not within the legislative
authority of the Parliamént of Canada. The provisioné
relating to adulteration, if separated E:nﬁZ?heir oper-
ation frem the rest of the Act, would be within the
authority of Parllament but, in their Lordships' opinion,’
they cannot be so separated. Their Lordships are not
prepared to report to Your Majesty that any part of these
Acts is within such authority."

TIE TORD CHANCETTOR : Was that a Reference under Section 4,
or under the Canadian Act ?

STR ROBIRT TINTAY @ It was a reference under Section 26 of
the Tiquor Ticence Amendment Act. This came on appeal
from the Supreme Court.

THI T,ORD CHANCELT.OR : Thzt is what I meant.

TORD MACUAGHTEY : There was no formal Judgment given ?

SIR ROBIMT FINLAY : There was no formal Judgrent giﬁen.

Tiord ne;scheﬁ%3 who was then Lord Unancellor, sajy s in the
velume I have containing the proceedings with repard to
this Act :"Their Lordships will cousider the matter;
there will te no Judgment delivered here, but their
T.ordships will report to Her lajesty", end I have read
the terms cf the report from the Order o” Council which

is dated 1lZth December 1885,

«
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Then, my Lords, the next Act was the Supreme Court Act of
1886=--that is in the revised Statutes of Canada for 1886,
‘chapter 135, In that Act, seétion 52 of the Act of 1875,
was re-enacted as section 37--it is precisely in the

same terms, ami it is a mere alteration of the number

of the section. No cases, as far as I am aware,arose;/fxem
under that Act, Bo that we have under the Act of 1875, and
the Act of 1881, which is identical really, only the one
case, namely the Thrasher case, Then came the Supreme
Court Act of 1891, 54 ard 55 Victoria (Canadian Act) ohapter
25, That Act repealed section 37 of the Act of 1885, which
represented section 52 of the Act of 1875, amd substituted
another section for it. It is the fourth section of this
Act 0f1891 which contains the emactment in question?
"Section 37 of the said Act is hereby repealed, and the
following is substituted there for«« 3#51mportant questions
of law or fact touching provincial legislation, or the
apprellate Jjurisdiction as to educational matters vested in
the Governor in Council by the Britieh North America Act,
1867, or by any other Act or law, or touching the
constitutionality of aqylegislation of the Parliament of
Canada, or touching any other matter with reference to
which he sees fit to exercise this power, may be referred
by the Governor in Council to the Supreme Cowrt for

hearing or consideration, and the Court shall thereupon
hear and consider the same, (2) The Court shall certify

to the Goverhor in Council for his information, ite opinion
on questions so referred, with the reasons there for,

which shall be given in like manner as in the case of a

Judgpent pending appeal to the said Court, ard any Judge
who differs from the opinion of the majority, shall in 1like

manner certify his opinicn, and his reasonsi Then there

was a provision for giving notice to the Attorney General

AR
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of any province which may be af fected by the questions

and to parties interested for the appointment of Counsel

by the Court, aml there is a provision that the opinion of
adusory shaot

the Court, though a&xi#s&&y only/for all purposes of

appeal to Her thésty in Council, be treated as a final
Judgment of the said Court between the parties, and a
provision that general rules may be framed. Your Lordships
will see that that is much less detailed in its specifica
tion of the class of question which may be referred.

THE LORD CHANCELLOR: If you are right on one, you are right

on the other, and if you are wrong on one, you are wrong on

the other--is not tha; what it comes to?

SIR ROEERT FINLAY: Yes, but I thought your Lordships should
be in possession of that Statute, because one point made
against me is that this has gone on for a long time. I
say the fact that it has gone on for a long time, does not
make it constitutional for £;:Zghtsidé?%ower.

THE LORD CHANCELLOR: What strikes me is this, that the Act
of 1875 began on the analogy of section 34,

SIR ROEERT FINLAY: It is similar,

THE LORD CHANCELLOR: Then it seems that the Act of 1891
was in the nature of a dilemna, and diminishes the width
of the language of the.Act of 1875, |

SIR ROBERT FINLAY: Now, my Lordf, in the last edition, it
has come round to being as extensive as anything can be,
because although it enumerates a certain number of things
specifically, it winds up by saying?® "Any other matter
or thingt whether ejusdem generis, or not,

THE. LORD CHANCILLOR: But it could not be more general than
the 18765 Act.

SIR ROBFRT FINLAY: It could not. XNow under the Act of
1891, which I have just read, there have been nine cases
of rgference. The first was in 1892, in a case reported

in the 218t Volume of the Subreme Court of Canada reports,



page 446. That was a Special Case referred by the Governor
General in Council, in Re the County Courts of British
Columbiae It was a case 1n which the question was put as
to whetherzpower given to the provincial govefg:;g?to
legislate, regarding the constitutionality and so on, of
the provincisl Courts, included the power to define the
Jurisdiction of such Courts texrritorially, as well as in
othe; respects, and to define the Jurisdiction of the
judges who constituted such Courtse The question was
answered, and it was answered in the affirmative. At

rage 454 your Loxdships will find that the Province of
British Columbia appeared, and had been heard. Mr Justice
Strong gave the answers of the Court, and he begins his
Judgment at the top of page 453, by saying that he is of
opinion thatoth the sections referred to were within

the powers of the Legislature of Britieh Columbia. Then
he proceeds to answer,

THI!LORD CHANCELIOR: Does he do nmr;’than answer the
questions?

SIR ROBERT FINLAY: DNo, my Lord, but Mr Justice Taschereau
did, at page 454, Mr Justice Taschereau said: "I do not
take part in this consultation, I have some doubts on
the constitutionality of some of the enactments contained
in 54 ard 55 Victoria, chapter 25, ard on the power cf
Perliament to make this/gguzzvisory Board to the Executive
Board, or its officers, or as it seems to me to have
done in some instances by constituting a Court of original
Jurisdictionf My Justice Gwynn, ard Mr Justice Patterson

merely expressed their concurrence with Mr Justice Strong,

and did not say ahything on the point vhich ixr Justice

Taschereau raised.

The second case was in the year 1893, in the

matter of certain statutes of Manitoba retating to education,



The case is reported ;n the 22nd Volume of the Reports of
the Supreme Court of Canada,at page 577. That was a
reference under the same section, raising certain points
with regard to education. The Counsel for the Attorney
General of Manitoba 1s stated to have appeared. Your
Lordships will find the passage on page 625, Mr Robinson
sayst "I appear under the Statute, by direction of the
Court". The Court under the power which your Lordships
know exists, had power to direct that Counsel should
atternd under any interest affected, and Mr Robinson said:
"I appear under the Statute by direction of the Court.
(MR JUSTICE TASCHEREAU) You represent Manitoba, Mr
Robinson; it is just as well to k#ow whom you represent.
(THE GHIET JUSTICE) You appear uncfler the Statute, Mr
Robinson? (MR ROBINSON)} I appear under the Statute by
direction of the Court". Then Mr Wade said: "I appear on
behalf of the Province of Manitoba; I desire to state
that while Manitoba appears here, it is simply to acknowledge
that the Province has been served with a copy of the case
by the Clerk of the Privy Council, ard not to take any
part in the argument. I appear out of deference to the
Court to acknowledge that the Province has been served,

I may say further my Lords, as to 1lr Robinson, that the
province does not know him in the matter"--le represented
the minority, and h;?ﬁight have been affected by the
Education Acts, '

MR NEWCOMBEf He represented a Province.

SIR ROBERT FINLAY: Then on page 652 the Chief Justice
explains the procedure which had been followed. He,ﬁays:
"The matter was brought before the Court by the Solicitor
General on:behalf of the Crown, but was not argued by him.
On behalf of the Petitioners and lMemorialists, he had
sought the intervention of the Governor General, Mr Ewart,

Q.C. appeared, lr Wade Q.C. appeared as Counsel on

a
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behalf of the Province of Manitoba. When the matter

first came on he declined to argue the case, armd the Court

then in exercise of the powers conferred by 54 and 55
Victoria, chapter 25 section 4 (substituted for the
Revised Statute of Canada, chapter 635, section 37)
requested Mr Christopher Robinson, Q.C., the senior member
of the.Bar practising before this Court, to érgue the case
s rrovines
in the interests of/Manitidba, and on a subsequent date the:
matter was fully and completely argued by Mr Ewart, and Mr
Robinson". Then he proceeds to deal with the queétions,

and onpage 677, Mr Justice Taschereau again expressed

his doubts as to the jurisdiction. He said: "I doubt

our Jurisdiction on this reference or consultation,
¥s section 4 of 54 and 55 Victoria, chapter 25,which

purports to authorise such a reference to this Court for

“hearing 'or! consideration intra vires of Parliament?

by which section of the British North America Act is
Parliament empowered to confer on this Statutory Cowrt

any other jurisdiction than that of a Cowrt of Appeal,
under section 101 thereof? This Court is evidently

made in the matter a Court of first instance, or rather I
should say an Advisory Board of the Federal Executive
substituted pro hac vice for the Law Officers of the Crown,
andnot performing any of the usual fuhctions of a Court of
Appeal--nay, of any Court of Justice whatever. However,

I need not at present further investigate this point., It
has not been raised, and a similar enactment to the same
import, has already been acted upon. That is not conclusive,
it is true, but our answers to the questions submitted will
bind no one, not even those who put them-w-nay, not even
those who give them--no Court of Justicem, not even this

Courte We give no Judgments, we determine nothing, we end
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no controversies, and whatever ou¥ answers may be, ghould

it be deemed expedient at any time by the Manitoba Executive
to impugn the constitutionality of any measure that might
hereafter be taken by the Federal authorities against

the Provincial Legislation, whether such measure is in
accordance with, or in opposition to the answers to this
consultation, recourse in the usual way to the Courts of

the country, remain open to themy That is, I presune,

the consideration, and a very legitimate one I should say,
uponwhich the Manitoba Executive acted, by refraining to

take part in the argument on the reference'.

LORD SHAV: 1Is there anything in any of the Jjudgments equiva-

lent to an admission or a statement of any learnsd'dudge,
that the equivalent of a res Jjudicatur, would beZ
by a pronouncement of the Court,.

SIR ROBERT FINLAY: No, my Lord.

THE LORD CHANCELLOR: Mr Justice Taschereau is the only one
apparently, who says anything about it; do any of the
other Jjudges say anything about it?

SIR ROBERT FIMNILAY: They say nothing about it, my Lorde. Then
he goes on: "That is, I presume, the éonsideration, and a
very legitimate one I should say, upon which the Manitoba
Executive acted, by refraining to take part in the
argument on the reference, A course that I would not
have been surprised to see followed by the Petitioners,
unless indeed they are assured of the interference of the
Federal Authorities, should it definitely result from this
reference, that statubory power to interfere with the
provincial legislation, as prayed for, exists. I think if,

as a matter of fact of policy in the public interest no
action is to be taken upon the Petitioners submission, even
if the appeal lies, the futility of these proceedings is

apparent. Assume then that we had jurisdiction, I will try
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to give as concisely as possible the reasons upon whicu i
base iy answers to the questions submitted"., Then that
reference was brought on Appeal before your Lordship's
Board, and is reported in Appeal Cases, 1895, page 202,
under the name of Brophy v The Attorney General of Manitoba.
The head note is: "Where the Roman Catholic minority of
lﬁnitoba appealed to the Governor General in Council against
the Manitoba Education Acts of 1890 on the grourd that their
rights and privileges in relation to education had been
affected thereby. Held, reversing the Jjudgment of the
Supreme Court on a case submitted to it", That is
inaccurate, because it was not a Julgment at all: "held

(a) That such appeal lay under section 22,sub section 2 of
the 1ranitoba Act 1870, which applies tc rights and privileges
acquired by legislation in the province afterk the date
thereof", I need not go through the other answers. No
point was taken as to Jurisdiction, and nothiné?said about
it.

LORD ATKINSON: VWhat form did the appeal take to this Board?
SIR ROBFRT FINLAY: It was an appeal from the answers of the

Supreme Court to the questions submitted.

THE LORD CHANCFLTOR: 3But you see the dissenting Judgment, or

rather the criticisms of Mr Justice Taschereau were in
the shape of a Judgment in that case, and it therefore
would have been before the Privy Council,

SIR ROEERT FINLAY: Yes.

THE LORD CHANCELLOR: But there the point was not raised

before the Council, and it was not raised before the

Board.

‘ '

SIR ROEERT FINLAY: It was not mentioned at all, apparently, my

Tord. It was desired to get answers, and the answers given
by the Supreme Court were dissentied from by your Lordships!

Board.
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THE LORD CHANCELLOR: On page 210 and on page 229 there are
most Oges anso-ers
long and/élaboratelgiving he—peasens which could only
be given under the Statute which you now say is unconsti-
tutional, ‘

SIR ROBERT FINLAY: Yes, my Lord.

LORD CHANCILT.OR: ‘It is a matter of observatione.

SIR ROEERT FILLAY: It is a matter of observation, I admit,
but I submit that that observation is answered by this
consideration, that here there was a question of enormous
importance, like all questions affecting education and
religion; it excited intense feeling; it was felt that
there was ground for reconsideration of the answers given
by the Supreme Court, ardi that re-consideration was invited.
Your Lordships did not decline to consider the question,
Mo one objecting, and came to the conclusion that the
answers given by the Supreme Court had.been quite wrong.
So that I £ubmi® not much can be said in the way of
affirmance of the Jjurisdiction by that g%;;ge. It certainly
could not confer Jurisdiction, and I submit that it cannot
be treated as a decision by your Lordships' Board that
that Jurisdiction exists,

THE LORD CHANCILLOR: Certainly, but not a decisionj I have
no doubt it was not raised, and it was not held.

SIR ROBERT FINLAY: DXNobody wanted it rgised really; they
wanted really to get this &ppe222283§%tion reviewed in a
calmer atmosphere, |

Then, my -Lords, the third case is a case in 1894

in Canada-- and I am simply giving the order in which it
took place. It is reported in the 24th Volume of the
Suprems Court Reports, at page 170. I%{ is headed: "In

Re Provincial Jurisdiction to Pass Prohibitory Liquor Laws"

There wasxa reference of that under the section by the

Governor General as to the power of the provincial

9



+ legislators with regard to the prohibition of the sale
of liquors, and Ontario, Quebec and Manitoba, were repre-
sented at the hearing. That appears at page 172; the
District Cbuﬁeel appearing for several parties, as well as
for the Dominion of Canada, who appeared by the Solicitor
General., ' The questions were answeredj; no question as to
Jurisdiction was raised, and ir Justice Taschereau was
® , absent, so that the matter passed without any protest of
any kind. The case was taken on Appeal to your Lordships!
Board, and it is reported in Appeal Cases 1896, at page
348, This case was cited before your Lordships last week
in the railway case before youl amdi it was in this case
that Lord Wateon delivered a somewhat elaborate Judgment,
a great part of which was read to your Lordships the other
day. There again,.my'Lords, the questions were answered,
no question being raised.
¢ The fourth case is the Fisheries case, reported
in 26 Supreme Court Reports at page 444. That was in
the year 1895; "In the matter of Jurisdiction over
Provincial Fisheries"., There, as appears at page 449,
Ontario, Quebec, Nova Scotia and British Columbia were
represented, and thé Court answered the questions in
conformity with a previous decision of its own given in a
former case which came before it Judicially;
LORD ATEINEON: And there was no question of Jurisdiction?
® SIR ROBERT FINLAY: No, I do not think there is a word raised
about jurisdiction from beginning to end. That case
came before your Lordships' Board, and it is reported in

Appeal Cases, 1898, page 700, Again ﬁo question was raised
as to the Jjurisdiction, and the questions were answered,
but at page 717, there is a passage in which Lord Herschell
states refusal on the part of the Board to answer certain

questions.
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LORD SHAW: Before you go to that, will you allow me to express
a certain difficulty which I have with regard to the
previous case, I have been looking at Lord Watson's
Judgment on page 371, é;g%;;éé;?ﬂﬂih szt you éay, =t
the question of jurisdiction was not raised, 5ut this
Board then advised His lMajesty to discharge the Order of
the Supreme Court, and to substitute‘there for several
@ answers to the several questions submitted, 8o that this
Board was as 1tAwere,,stepping into the shoes of the Privy
Council of Canada, so that it is stronger than merely
saying that the question was not raised;
SIR ROBERT FINLAY; Of course where the parties argue a ques-
- tion, and ask the opinion of the Board on the question, the
form to which your Lordship refers follows really almost
as a matter of course, unless the Board itself were going
to say "Ve decline Jurisdiétion". Of course one can peré
@ frectly understand how these things go on in a particular
cagse where great interests are concerned, which come to
your Lordships, and are anxious to get an Opinion. There
might be very naturiia and very properly, I submit,
great reluctance to send:them awa& empty, when they had come
from Canada depiring to havelgeverseq opinions which they
thought carried with them consi@erable injustice.
TORD MACFAGHTEN: The point was never suggested.
SIR ROBERT FINGAY: No, it was never suggested. Then, my
® Lords, in the case reported in 1898 Arpeal Cases to which
I waé about to refer, the expression by Lord Hersche;l
at page 717 is this: "Their Lordships must decliné E
to answer the last wuestion submitted as to the rights of
riparian proprietors. These proprietors are not parties

to this litigation or represented before their Loxrdships,

and accordingly their Lordships do not think it proper

10, when determining the respective rights and Jjurisdictions
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of the Dominion and Provincial Legislatures to express
" an opinion upon the extent of the rights possessed by

jiaf riparian proprietors". Now that observationhas e very
great beering indeed upon the questions submitted in the
present case, and may I ask your Lordshlps again to refer
to the questions appearing in the Order of the Privy Council
"at page'4. Ybur Lordships recollect that in the British
North-America Act,_by section 92, under head. ll, power
is given to the Legielature of each Province exclusively

tofmaké iaWs in relation to certain class of subjects, the

et O

. 11th clause dealingwith the incorporation of companizs with
provincial objeets. Now there are a great many companies
incorporated in that way, ard your Lordships will see at
page 4 that we have this group of questions: "First,

b I

\/Z nder 'The Brltlsh torth America Act’, 1867 upon the power
of the pro21n01al legislatures to incorporate companies?
What is the mecaning of the expression 'with provincial
objects' in section 92, article 2 of-416 said Act? Is
the limitatiohn thereoj defined'territorial, or does it
have regard to ‘the character of the powers which may be
conferred'upon’companies locally incorporated, or what
otherwise is the intention and effect of the said limitation?

_{2) Has a company incorporated by a provincial legislature
Gnder the powers conferred in that behalf by section 92
Article 11 of 'the British Worth America Act 1867! power
or c“pacity to do bualness outside of the limits of the
1ncorporating province. " If sb;'to what extent, and for
What purpose?".

LORD SHAW: They embracelever& kiﬁdrof:thing.

SiB~ROEERT FITTAY: Yes, my Lord, it reminds one of that
most ekaSperating form of yuestion which one has had put
so many -times "And to advise generally on behalf of the.
infaﬁtsﬁ. "Has a corporation constituted by a provincial

legislature with power to carry on z fire insurance
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business®, There there is a question about power or capa-
city to buy, grind,'or sell grain outside the incorporated
province. Then there is a series of questions about
insurance companies, ?ﬁﬁther they have power or capacity
to rescind contracts}within the incornorated province
insuring properiy outside of the province (B) Cutside of
the incorporating province insuring property within the
province. (C) outside of the incorporating province insur-
ing property outside of the province? Has such a corpora-
tion power or capacity to insure property situate in

a foreign country, or to make an insurance contract within

& foreign country? Do the answers to the foregeing

enquiries, or any and which of them, depend‘upon whether
or not the owner of the property or risk insured is a

citizen or resident of the incorporating province®. Now

my Tords, every one of these questions will vitally

affect the rights of companies which have been incorpocrated

by the Provincial Tegislature.
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LORD ATKINSON: I see it is asked whether a provincial coerpora-
tion can insure foreign property; that is 7Question which
is not touched by the law of Canada at all.

SIR ROBERT FINLAY: That is covered by Head (e).

LORD ATKINSON: But it is not touched by the law of Canada.

SIR ROBERT FINLAY: That is so, my Lord, énd‘I desire particular
ly to call your Lordship's attention tc the extraordinary
inconvenience of adopting this course. Here you have a
series of detailed questions which I venture to say it must
be almost impossible to answer, but the answers if they are
given, and it ié said the éﬁ@;ﬁiér Court is epen/to answer
them, would vitally affect vast numbers of companies which
are in existence and carrying on business. It is said it
has no binding effec$, but it is impossible not to realise
what the effect on the prosperity of those companies, and
on the value of their shares in the market would be if the
Supreme Court pronounced the opinion that they had no right
to carry on a class of business from which most of their
profits are derived. |

THE LOERD CHANCELLOR: Referring to Page 717, what Lord Herschell
there in fact said was: "You have no right to ask the gques-
tion", but he did say he was not bound to answer, and gave

his reasons.

SIR ROBERT FINLAY: Yes; I have read your Lordship the terms

of the Moction.

THE LORD CHANCELLOR: Section 60 says "Shall",

SIR ROBERT FINLAY: Yes.

THE LORD CHANCELLOR: But you see without objection made, the
Courts have hitherto answeredthe questions.

SiR ROBERT FINLAY: Yes, they have, my Lord.

THE LORD CHANCELILOR: It being thought that the answer had a
constitutional resultjf;rd Herschell thought the Board had
a right to decline.

SIR ROBERT FINLAY: Yes. The Supréme Court is of course in some

difficulty owing to the wording of Section 60. I was about



to say earlier in the argument on this same point that
there may be a distinction between the case of your Lord=-
ships' Board and the case of the Supreme Court, because
no Statute of Canada could possibly be binding on your
Lordships' Board, and it could have no jurisdiction to say
that your Lordships' Board shall answer, nor has it affedted
to do so. The Statute however has enacted that the Supreme
Court shall answer, and my first observation is that such
an enactment is unconstiitutional, and that they have no
power to impose it; secondly, that if the point arosej 1
should submit that with regard to questions fraught with .
such very serious consequences, and so extraordinarily
detailed in their character, it would be the duty of the
Supreme Court, and I ask your Lordships to é;?;q if the
point arises--t= may "We decline to answer".

4R NEWCOLBE: lMav I interject this remark, that the onlv questio
debated or raised in the Supreme Court m&s radssd, or
raised by my friends in their case here, is the question
of jurisdiction. The question of the péér of the Parliament
to enact this zXause section, the question as to the pro-
priety of the questions, and as to whether they should be
answered or not, or what view the Court will take, is not
before us. -

THL LORD CHANCELI.OR: The point is that there is the woxrd "shali
in the Statute.

MR NEWCOLBE: Certainly.

LORD SHAW:

STIRROBERT FINGAY: Teenw Am 1 not right in saying that a peru-
?
sal ofthese questions shows at each stage the very factsea

SIR ROBERT FINLAY:
/ ¥hey appear at every turn. May I refer my friend tp the
terms of our Notixce of lioction. I read it at the beginning
.of my cpening, but I think I had better rea@ it again having
regcard to his interposition. Your Lordships will find it

&
at the bottom of Page 7 of the gecord. "Take notice that a

motion will be made on behalf of the Provinces of Ontarioe,



2 (a)

Nove Scotia, New Brunswick, llanitoba, Prince Edward Island,

~and Alverta by way ocf protest against the Court or the indi-

vidual members thereof entertaining ¥% or considering the
questions referred to it by the gxecutive Council and that
the inscription thereof be stricken from the list, and that
the same be reporrted back to the Executive Council as not
being matters which can properly be considered ty the Court
ags a Court or by the indigidual members thereof under the
constitution of the Court as such nor by the members thereof

in the prcper execution of their judicial duties". Of

course ry first point is that the whole thing is unconsti-

tutional, and my second point is that these particular

questions are such that the Ccurt ought not to answer them.

THE LORD CHANCELLOR: In thé arhument before the Dominion ZEEH

Court was the question discussed as to whether thé Court

could say consistently that these were questions of a jind

which they felt it their duty as Judges not to answer.

Was that point raised?



SIR ROBERT FINLAY: I think both my friends lir Newcombe and
lir Nesbittwere present, but I do not know how far that was
so; my friends I have no doubt will be able to agree about
it.

THE LORD CHANCELILOR: 1 want to know first is it constitutional

it wses tho oo shall”
to make such a law as Section 60 &t a l,Aand is it consti-
a feint
tutional to insist upon i ,Zdepriving the Judges of the
right of saying"We think it is interfering with private
rights". Was that discussed?.

SIR ROBERT FINLAY: I cannot tell your.Lordship how far it was
touched upon. Xo doubt the first question, the big ques-
tion of constitutionality bulked much more largely; whether

and to wha* extent, if any, the second was touched upon

mmy friend Mr Nesbittwill be in a position to tell your
Lordships. Eut yvour Lordships will observe the terms of
Secticn 60 of the Supreme Court Act of Canada in the second
paragraph are very imperative. "When any such reférence is
made to the Court it shall be the duty of the Court to

hear and consider it, and to answer each question so re-
ferred". It is very specific--when any questions are put
Pafliament says to the Supreme Court: "It shall be your duty
to hear and determine an@ answer each question that is puat".

The next case to which I refer is a very important

case relating to the law of bigamy which I mentioned to
vour Lordships by way of illustration at an earlier period.
It is reported in the 27th Volume of the Supreme Court
Reports, Page 461, and it is headed: "In the xmakEx matter
ef the Criminal Code, 1892, Sections 275-6 relating to
bigamy. Special case referred by the Governor-General in
Council™., The point had arisen in two inferior courts,

in the King's Bench and Chancery Court®s, and different
views had been taken upoh the question, and then a question

was sent by the Governor-Gener2l under section 60. 1t was

held, or rather it was answxered that Sections 275-6 of

G0



the Criminal Code respecting the offence of bigamy are intra
vires of the Parliament of Canada. Ehz:zhi:f[justice[dis—
sentéd. Section 275 your Lordships will see defines bigamy:
"ﬁigamy is the act of a perscn who being mar~vied goes through
the form of marriage with any cther person in any partyy of
the world". Then sub-section (4) =xxx says: "No person shall
be liahle to be convicted of bigamy in respect of having
gone through a form ¢f marriage in a place nbt in Canada
unless such person being a British subject resident in
Canada lecaves Canada with intent togo through such form

of marrBage"..

THi LORD CHANCITIOR: This is the basis of the decision.

SIR ROBERT FINLAY: This i1s the basis of the decision, my Lord.

el camscterviu ey

THE LORD C{ANCELLOR / constitutional
question was[a questlonzasked as to the meanténg of it?

SIR ROBERT FINLAY: Ixactly, my Loxrd. Of course I refer to this
case in the first place as showing that it is another in-
stance of a reference being made. It was my duty to mention
it in that connection, but 1 further mention it as showing
the extraordinary importance of the question, and, as 1
subnit, the extraordinary inconvenience of allowing a ques-
éion ofthis kind tc be, for practical purposes, decided in
this manner. Egg?%ourts had differed; the point was not
taken by way of appeal; Counsel were not heard, but the
Governor~General sent a question to the Bupreme Court under
the alleged powers of Section 60, and no Counsel appeared
tc oppose the validity of the said section. There was xmkdx
nobody interested, and the Court could not authorise the
appearance of Counsel on behalf of any person who might
possibly think of committing bigamy. 1 mean to say there
vas no class of perscns who could appear, and the result
was that it was argued without any cause being shown at all,

THL LORD CHANCELL.OR: Was the constitutional question raised
and discussed?.

SIR ROBERT FINLAY: No.
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THE LORD CHANCELIOR: The significande of it is the fact that x

the question was answered, which you say illustrates the

gravity of it.
S1R ROBERT TINLAY: Yes, my Lord. L& friend Lir Newcombe was

the only Counsel who appeared, but he appeared for the

Government of Canada, and, of course, did not question

the validity of the reference which the Governor-General

had made. I am not going to launch out into the subject

of bigamy, but I mention licLeod's case from Australia in

order to illustrate the cravity of the question.

(Adjourned for a short time).
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P 67/1

Sir Robert FINLAY: Before your Lordships rose Lord Atkinson '
called attention to the fact that in McNaghten's case the Lord
Chancellor announced in his Speech in the House of Lords that
he proposed to introduce a measure in a few .days dealing with
the subject, and then he went on to say that it would be a great
advantzage 1f the law could be declared to the Hquse by the
Judges befare that measure was discugsed; 80 that that does not
diverge very far from the rule which was supposed to have
existed that it should be with regard to a pending Bill.

I was about to say a word or two with reference to the
1mpnrxa%£§§;;iax§n of the answer given in that case with regard
to bigamy. Your Lordships are aware that in the case of
Macleod a similar question came from Australia, and it was
argued before your Lordships'Board. It 1s reported in the
Appeal Cases for 1891 at page 455. |

The IL,ORD CHANCELLOR: Is that the bigamy case?

Sir Robert FINLAY: Yes my Lord. It came from New South
Walesg, the Appellant being Macleod, the person who had been
convicted of bigamy, the Respondent being the Attorney-General
for New South Wales, and the point raised by the Appellant was
that he could not be convicted in respect of a marriage outside
of Australia. Section 54 of the Criminal Law Amendment Act of XR
1883 of Australia provided that: “!'whosoever being married marries
another person during the 1life of the former husband or wife, where
goever such second marriage takes place, shall be liable to
penal servitude for seven years'. Held, that these words must x
be intended to apply to those actually within the jurisdiction of
the Legislature, and consequently that there was no Jurisdiction
in the Colony to try the appeliant for the offence of biéamy
alleged to have been committed in the United States of America”.

The LORD CHANCELLOR: This is no more than a decision of what
is the state of the law relating to bigamy. (What your Lordships

Sir ROBERT PINLAY:=-
held on ‘appeal was {%ég the Australian Statute must be construed
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3
ag relating to second marriages taking nlace in Australia;’other-

wige 1t would be ultra vires. Then in the question submitted

to the Supreme Court in Canada they had to do with a Statute
which contained a general provision of that kind, but gqualified
it by saying that it should apply, 1f the marriage took place
outside of the Dominion, only to persons resident in the Dominion
who left the Dominion for the purpose of contracting the marriage -
words to that effeet — and I am told that that answer,given
without argument on the other side, without there being any
judicial proceeding whatever, there having been two conflicting
decisions in the Courts before, has governed the subsequent
practice. My friend Mr Nesbitt tells me that that i1s so, and

I submit to your Lerdships very respectfully that 1t is a very
good 1llustration of the extraordinary inconvenience of this
practice. I told your Lordships that in the Canadian case

the Chief Justice dissented, and at page 478 occurs the expression
to which 1 referrad: «Had the offence created by the act been
confined to leaving the Dominion with intent to go through a
bigamous marriage in a foreign country, in which case an act
committed in a foreign state or without the jurisdiction would
not have been essential to.the completion of the offence, which
would in that case have been wholly local, it wpuld in my opinion
have been within the jurisdiction of the Dominion Parliament, but
as I have shown above in the legislation before us the criminal
act 1s the marriage without the jurisdiction preceded by the aet
of leaving the Dominion with intent to celebrate it”. |

Ihe IL.ord CHANCELLOR: That really relates only to the law of
bigamy. '

Sir Robert PINLAY: Certainly my Lord. I only read it by way
of showing that an answer of that kind - the Chief Justice dis-
genting and no party having been heard on the other side — has
regulated the practice —-

The LORD CHANGELLOR: That is obvious, on the practice you ean
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ask a question on the law of bigamy and get an answer, but,what-
ever authority it has,it does not show whether it is constitutional
or not.

Sir ROBERT FINLAY: The sixth case of reference under the
Statute of 1891 is in the matter of representation in the House
of Commons, reported in the 33 Supreme Court Reports at page 475.
There there was a reference at the request of the Provinces of
New Brunswick and Nova Scotia, the Provinces concerned. The
dispute was as to the unit of representation, and whether the
Provinces had ceased t0 have right to -so many members in the House
of Commons. The reference went ultimately to your Lordships’
Board and is reported in the Apneal Cases for 1905 at page 37.

No objection was taken there, nor in the Privy Council. At that
page in the Reports of the Appeal Cases 15 reported the decision
on appreal from the New Brunswick and Nova Scotia cases and also
of the Prince Edward Island case on a similar point, which is
reported in the same volume of the Supreme Court Reports, volume
33 at page 594.

The LORD CHANCELLOR: That 1s another one.

Sir Robert FINLAY: That is another one, but they are bvoth
dealt with in the same Report in thes Privy Council.

Then my Lord the seventh case was a case relating to
legislation with regard to abstention from labour on Sunday. It
is in the 35 Supreme Court of Canada Reports at page 5281. There
a new auestion arose. Your Lordships will observe that in the
Act of 1891 there are no words such as occur in the present Act
with which your lLordships are concerned dealing with the right to
refer questions as to legislation, whether it has been carried out
or not, in other words to put questions regarding pending bills or
proposed bllls or possidble bills. There is no power to put such
a question, although that is conferred by the section as amended
in the Act now before your Lordships, and in this case with regard

to abstention from labour on Sunday, at page 581 it was held that
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that section that I have referred to of the Act of 1891 does

. not empower the CGovernor—-General to refer gquestions as to

ﬁbssible legislation which may or may not be enacted, and the

contention about head (E) as to cases ejusdem generis that I

referred to before was disposed of in that case. Then the

questions that were put were answered by Mr Justice Girouard,

Mr Justice Davies, Mr Justice Nesbitt, and Mr Justice Sedgewick,

by the three former on account of the practice of the past, but

under protest, following the Attorney-General for Ontario and the

Hamilton Street Railway Company. Now the protest yowr Lordships

will find at page 591. 66
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This is the passage. "The Judgment of the Court was as follows:
After the fullest consideration of the 37th Section of the
Supreme and Exchequer Courts Act under which this reference is
made to us and of the strong observations made by the Judicial
Committee in the reference made by the Government of Ontario
to the Court of Appeal of that Province in the matter of the
Hamilton Street Raillway Company reported on appeal to the
Judicial Committees (1903 Appeal Cases 524 )" -----

The LORD CHANCELLOR:- You have not given ﬁs that.

Sir ROBERT FINLAY:- No, my Lord, that was a Provincial
reference.

The LORD CHANCELLOR:- "to the Judicial Committee.

Sir ROBERT FINLAY:- Yes, but it was a reference made not
by the Government of Canada but by the Government of the Pro-
vince of Ontario to the Provincial Court, and then the answers
of the Provincial Qourt were brought to your Lordships! Board
on appeal under a corresponding Provinecial Statute. "After
the fullest consideration of the 37th Section ......... and of
the strong observations made by the Judicial Committee in the
reference made by the Government of Ontario to the Court of Appeal
of that Province in the matter of the Hamllton Street Railway
Company reported on appeal to the Judicial Committee at page 528
as to the principle, convenience and expediency, of Courts of
Justice answering hyvothetical questions submitted to them as .
distinct from those arising in concrete cases, we are of the
opinion. .that the questions submitted to us, as to whether certain
supposed or hypothetical legislation which the Legislature of
one of the Provinces might in the future enact would be within
the powers of such Legislature, are not within the purview of
the Section. Questions as to the Gonstitutionality of existing
legislation are clearly within the meaning of that 37th Section,

and the general words !'touching any other matter' must be
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considered as within the rule ejJusdem generis and may well refer

to Orders in Council by the Governor General, or Lisutenant
Governorg, as the case may be, passed pursuant to the Dominion

or Provincial legislation the constitutionality of which may

be in question, or to departmental regulations authorised by
Statute, These Orders in Council cover a very large legislative
area and include regulations on the subjects of navigation,
pilotage, fisheries, Crown lands, forests, mines and minerals.
For the first time this questioﬁ of jurisdiction has been

raised by one of the interested parties, and for that reason

we feel bound to express the foregoing views from which Mr
Jugtice Sedgewick dissents. As, howsver, the practice of this
Court heretofore has been to answer questions similar to those
now submitted as to the power to legislate vested in the Dominion
or the Provinces/and on appeals to the Judicial Committee of

the Privy Council answers have been given by that Board on the
assumption that the questions were warranted by the Section

to which we have referred, we will follow in this case,subject

to the exvression of the foregoing views,the practice of the
Courts on similar references and proceed to answer the questions
as follows,." The protest there related to the fact that the
questions related not to any existing legislation but to proposed
legislation. Then there. is one passage in the Judgnent of Mr
Justice Idington at page 594 to which I desire to call attention.
Mr Justice Idington says: "The questions are raised herc of the
right of the Governor General in Council to ask and the Jjuris-
diction of this Court to answer. questions of a speculative
character touching the Constitutionality of proposed or possible
Tuture legislation by the Parliament of Canada or the Legislature
’ak of any of the Provinces of Canada and héving no relation

to actual existing legislation enacted by any of these bodies.

It is urged that the 37th Section of the Supreme and Exchequer
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gourts Act gives this right to ask and this power to answer,
and it is said that even .irf this be not so it has been the
practice heretofore to answer such questions, and that such
practice should be now .followed. I cannot find that such a
practice has been so followed or followed for so long a time

as to nonstitute it an established usage that has grown thereby
to be law that must govern the conduct of this Court. It must
be adiiitted that the deliberate adoption by -the Court of such a
practice when that adoption could not be attributed to any )
authority but this Section 37, or that for which it is substitutgd
should be looked upon as an interpretation of these Sections,
or one of them, which now shbuld bind all the Judges of this
Court.," And then Mr Justice Idington reviewed the cases. I
think I have mentioned the cases to which’he referred, and at
page 604 he says this: "I am not concerned here to lay down,
nor do I try to lay-down, any course of duty to be pursued by
Parliament in that regard but it seems to ﬁg?%o adopt such an
innovation it ought to be made clear beyond doubt as the will
and intention of Parliament before I presume to attribute to it
the innovating purpose that assuwaing jurisdiction here would
clearly involve, I desire to abstain from,and to be understood
as abgtaining from, any expression of opinion as to the power
of Parliament in Canada to exercise any such innovating power
and Xa establish in this or any other Court such a jurisdiétion
as we are asked here to exercise in that regard." Tnat all
relates to future possible legislation, and then he refers to
the practice in other countries, the United States and the
separate States of the United States. Then the passage which
was referred to in the Judgment of the Privy Council occurs

in the report in the Appeal Cases for 1903 beginning at page
524. The Lord Chancellor, Lord Halsbury, sa&s this at page

529, and this is the passage I think to which the Supreme Court
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referred: "With regard to the remaining questions, which it

has been muggested should be reserved for further argument,
their Lordships are of .opinion that it would be insxpedient

and contrary to the established practice of this Board to atteupt
to giveany judicial opinion upon those questions. They are
questions prover to be considered in concrete cases only; and
opinions expressed upon the operation of the sections referred
to, and the extent to which they are applicable, would be
worthless for lany reasons. They would be worthléss as being
speculative opinions on hypothetical qQuestions. It would be
contrary tﬁprinciple, inconvenient, and inexpedient that
opinions should be given upon such questions at all. When they
arise, they must arise in concrete cases, involving private
rights; and it would be extremely unwise for any Judicial
tribunal tb attempt beforehand to exhaust all possible cases
and facts which might occur to qualify, cut dowvn, and override
the operation of particular words when the concrete case 1is

not before it.n

Then; my Lord, the eighth case, and there is only
one other under this Statute, is In re The Railway Act in the
36th Volume of the gupreme Court of Caﬁada Reports at page 136.

The LORD CHANCELLOR:- In the case you last gave us this
Board did answer the first question. |

Sir ROBERT FINLAY:- Yes, my Lord.

The LORD CHANCELLOR:- It discriminated?

Sir ROBERT FINLAY:- It discriuminatead.

Tne LORD :CHANCELLOR:- It refused to.answer the others.
Does not that look like an opinion that it was lawful to ask
but not imperative to answer?

Sir ROBERT FINLAY:- The question had never been raised,
and of course on the very face of the questions there arosse

w38
this further objection, that the question?of a speculative nature
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on a hypothetical state of facts, and for that reason Lord
Halsbury said it was very inexpedient to answer it and théy
would not answer it although the point was not raised at all
as to the Constitutionality of the reference. I submit that
it does not auount to a decision.

The LORD CHANCELLOR:- No, I do not say it does. It looks
2ike an opinion.

Sir ROBERT FINLAY:- It is passed by --- I must admit that
in many of these cases, where the parties consented, the matter
has been allowed to go through.

Lord ATKINSON:- If they had Jurisdiction to ask, were
not the Judges bound to answer?

Sir ROBERT FINLAY:- Section 60 of course could not apply
to your Lordships' Board. |

Lord ATKINSON:- No.

Sir ROBERT FINLAY:~ But it would apply to the Supreiie
court, and that is, as I submit to your Lordships, a very strong.

reason for holding that the whole Section is ultra vires, because

there is no limit to it:. Any question however couplicated,
however momentous the consequences to private individuals may
be, if the Governor General in Council puts it to the Supreme
court under the Statute, if that Statute be intra vires,the -

!
Supreme Court is bound to answer. I submit, 1wy Lords, it is

a strong reason for holding that the enactmgnt itself is un-

constitutional and ultra vires of the Parliament of Canada.

Lord ATKINSON:- Because it says it shall be the duty of
the Court to hear and consider it and to answer.

Sir ROBERT FINLAY:- And to answer each of the questions.

Lord ATKINSON:- Each of the questions.

Sir ROBERT FINLAY:- So that it is extremely specific.

The LORD CHANCELLOR:- It is quite true the Statute says

so, If it be true that it is not imperative to answer ---~-
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I do not say that it is --- it means that to that extent at

least the Statute is ultra vires, it involves that, so far as

it.1s an obligation which is unconstitutional it is ultra

vireslbut that is not the same thing as saying that it is ultra

vires to authorise the Executive Government to ask the question.

Sir ROBERT FINLAY:- My submission covers the whole ground,
I submit any reference of this kind ‘to the Supreme Court is

ultra vires. | I quite conceive they might establish any body

of experts they like to advise them on such points, but I submit

it is ultra vires to ask any such question in this way of

the Supreme Court. Further, there arises that question of

Wwhethey it is ultra vires to impose the obligation as they have

affected to do on the Supreme Court to answer.

. Lord ROBSON:- Your contention is, Sir Robert, that nothing
but questions as to existing law can be referred by the Governor
General of Canadqho the Supréme Court?

Sir ROBERT FINLAY:- I should not concede even that, my
Loxrd. That is the law here with regard to the Judges being
consulted.

Lord ROBSON:- I put it this way,that vour contention is
that they have no Constitutional authority to paés an Act
which will entitle any questions at all except questions of
law to be put?

Sir ROBERT FINLAY:- No, not even questions of law.

Lord ROBSON:- The Supreme Court must deal only with ques-
tions of law brought before it in the ordinary course.

Sir RUBERT FINLAY:- In the regular way in the course of
adiniinistration of justice.

Lord ROBSON:- I do not at present see --- I daresay you
will deal with it --- whydo not the words "peace, order and
good government® cover a powsr of that'gind?~ The English

Parliament clearly may refer qguestions of that kind to the

1<
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Privy Council; 1t has jurisdiction to do it within the Consti-
tution, but why has not the Parliament of Canada the power to
do the same thing? I can understand this, that the Dominion
Parliament would not have power to make the Supreme Court deal
with questions that might be in excess of. the Jjurisdiction

of the Dominion Parliament. For instance, I see among the
heads put in Section 60 are the interpretation of Dominion
Statutes, I can quite understand that there should be some
linitation upon the power of the Dominion Parliament to submit
this very wide range of questions to the Supreme Court, but

I do not at pregsent see why the Dominion Parliament should not
have power in regard to matters well within its jurisdiction
to refer them to the Supreme Court under the head of "peace,
order and good governmentn, It may be very impolitic legis-
lation --- I think‘it is -- it is not only impolitic but'Open
to the very gravest abuse.

Sir ROBERT PINLAY:- The reason I submit for that contention
is that the Supreme Court is constituted under the authority of
Section 101 of the British North America Act.

Lord ROBSON:- Section 101 dores not override the generality
of Section 91. Section 91 gives the jurisdiction to deal with
"peace, order and good government®, and it gives that in the
widest terms. It points out in that Section that the generality
of that power 1is not to be limited by the mere enumeration

that follows 1it. The doctrine of &jusden generis is expressly

excluded, so that you have got to deal with nothing but the
words "Ypeace, order and good government® in their widest sense,
and that sense is not to be restricted by any succeedhu;enumera-
tion, or by any succeeding Section.

Sir ROBERT FINLAY:- But your Lordship will see in the
first place that power as to "peace, order and good government®

is to be exercised, according to the very terms of Section 91,
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only "in relation to all nmatters not cauning within the classes
of subjects by this Act assigned .exclusively to the Legislatures
of the Provinces."

Lord ROBSON:- Certainly; in other woprds they cut out
there an exclusive sphere of action for the Provinces.

Sir ROBERT FINLAY:- But they are claiming by thlis Section
to refer to the Supreme Court questions which relate to purely
Provinecial matters.

Lord ROBSON:- I put that a moment ago. I said I cowld
understand that arguwaent -- I could understand that Parlianent
should not be ewmpowsred to refer questions like that in Section
60, (0f course I am not expressing any opinion upon it) on
the interpretation of Provincial legislation. I can under-
stand an arguwaent arising on that, which I say nothing about,

that that is ultra vires, but I want to have your contention.

Do you say as to matters not within the scope of Section 93,
matters which have nothing to do with Provincial legislation
put merely to do with Dominion legislation,the words "peace,
order and good governmentt would not entitle the Dominion
Pariliament to refer such matters, matters within their own
jurisdiction and competence, to the Supreme Court for advice?
Sir ROBERT FINLAY:- I do, on account of Section 101,
because the sSupreme Court is specifically dealt with by Section
101, and it is under Section 101 that the Supreme Court has been
erected.
Lord ROBSON:- Yes, but how do you.get over the difficulty
that Section 101 is not to be taken to limit the generality
of the power given undér the words "peace, order and good
goverment"? Section 101 undoubtedly specifies what before
is merely general, in the words "peace, order and good govern-
ment", but if the Dominion Parliament likes to constitute a

Suprene Court and to taﬁeJ if it pleases, those very persons
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and constitute them a Commission, and then, if it likes to
combine the powers of the Supreme Court with a Cormission,
why does not that power come under the heading of “peace, order
and good governmentn?

Sir ROBERT FINLAY:- There are two answers to that. In
the first place they have not done that. Section 60 in térms
gays that the reference is to be to the Supreme Court, that

they are to hear it argued, give Judgment and the reasons, and

" that 1t shall be a Judgment for the purposes of appeal; so that

they have not treated it as a Crmmission at all. »If they had
treated it as a Commission no appeal to the Privy Council would
have been ﬁossible.‘ Then secondly, I say that the functions

of the Supreme Couit are defined ang exhaustively defined in
Section 101, which is the Section undér which it has been created,
Now if your Lordship would look at Section 101 you will see ihat
its functions are two-foqu; The first is ‘a. Court of Appeal,
that is purely sitiing aS‘éﬁLaw Court to decide actual cases in

which points have beeh raised, secondly to act as an adaitional
Court for the better administration of the laws of Canada.

Lord ROBSON:- They are both Law Court_purposes.
)

-
(S
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Sir RORERT FINLAY:- Foth law court purroses,. and that is all.

I say that is an exhaustive definition of the functions of. the

Supreme Court which by section ‘101 the Farlisment of Canada.is

azuthorised to create. They cannot gdo outsidé that,.and I go

further ané I say that the imposition. of such duties as.answering
questions in the abstract is repudnant to the funclious of a
Court of Justice. The Suprere Court if it is to.have questions

of this kind sent to it is fettered in its discharde of its.duties

.as a Court of Justice. . And.I therefore say, in.the first. place,

that the exhaustive definition.of the duties.of the Court in
section '101. excludes such refesrences: in the second place that
such references are in their nature such as to hawper the effi-
ciency of the Court and, therefore, cannot be impcsed.

ILGRD RORSON: - I was sgoind to make znother point rather in your
favour. Your observations about the functions of the Court beinsg

exelusive do not impress me at rresent very much, . but there is

this.to be considered: the Supreme Court is there authcrised to be

constituted for tﬁe tenefit both cf Dominion an¢ Frovinces. The
Frovinces have a right teo have a Suprere Court. They bhave a2 right
to have it merely to decide their guestions of law, but to be there
deciding avrarently nothing¢ but cuestions of law., If the Dorinicn
Parliament had the authority which.they contend for, it ‘right. be
said you sre not giviné the Frovinces what thg Statute directs .you
to give them, that is a pure and vroper Court Af Law.

Qir ROZBERT FINLAY: - BExactly. That is exactly my contention,
énd I was atout to say and it bears direvtly on that.opoint and on

what your Lordehip has said as to the rower to legislate for. the

peace, .order, and good government of Canada: that I do not for.a

norent question the right of the. Parlizwrent of Canada to arpoint
any commissions or body of experts tc whom they might refer such
questions. What I say is they cannct make the Supreme Ceurt that

bvody.
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LORD ATKINSON:- Does not your argunrent come to.this;.gltbouéh
the “peate, order, and good governrent” trovision may enable you
.to.supplement the things specially enumerated, you cannot rake use
of it to rereal the enumerated.clauses?

Sir BORERT FINLAY: - Exactly: that .is mny submission, and here
you have two broad facts: first, that section 101 contermplates a
.Court of Law in the most proper sense of the term whether sitting
in arpeal cr.by way of orifinal jurisdiction,

LORD ATKINGCN:~- That is if one of the enumerated -clauses sets
up a Court of Law, you cannct make use of the “veace, order, and
dood dovernpment” provisisn to turn it into an advisory body which
would amount practically to a repeal cf this: indeed, it would
change its nature.

Sir .ROBERT FINLAY: - Yes, my Lord, and it goes further tecause
I submit such duties.are so inconsistent with the nature of a Court
and so calculated to hamper it, that it is really settingd the Act
at defiance to imrose it.

- LORD ATKINSON: -~. Fractically a repeal EE?-E%EES'

Sir RORERT FINLAY:- Yes, my. Lord.

I was about to refer- to a case in the 36th Suprere Court of
Canada Reportis, at page -138. It is' enoush to say that the reference
there was as to the validity of an Act of the Parlizrent of Canada
‘providing that Railways should not be relieved from ldability for
personal injuries to any employée by any notice or condition. No
protest was made. The gquestion was answered.  -No oBSection was
taken by anyone and witb some difference of orinion the Court
answered the question that the Statute was i“frfmfszf of the
Parliament of Canada. Tkat came up before your lordshivs' Eoard
in the Appeal Cases for 1807, 8t pade 68. It was beld to be
Eggia ZEE?S’ A¢ain, no point was taken.

Then the last case under the Act .of 1881 is tbe Frovincial

Ferries case in the S8th Suvreme -Court of Canadsa .Rerorts.at .rade -206.

¢here -Counsel appeared for the Lominion of (Canada .and for the
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Frovince of Ontario, and the act was held to be Engsaﬂzzzeg.
Again, the point wzs not taken, 2nd no protest was made.

.Now these are all the cases that I ar aware of %ith
reference to the Act of 1891.

Before I pasg to.the new ledislation.of 1806 which intro;
duced words so as to enable the Covernor-Ceneral to refsr aues-
tions:€gﬁgﬁ?ugzssible future ledislation, the Act containing words
to that effect, may I mention.oné other case on . an incidental
.point which I thiﬁk is not unirportant in the construction of
secticn 101? It is the case of L'Association St. Jean-Faptiste
de Montreal v. FErault, in 31 Surreme Court of Canada Reports, 2t
page 17Z. That was not.the case of a reference at all, and the
guestion was as to whether apreals cculd be entsertained fror the
Frovihcial»Courts,on guestions of the Frovincial Law. The point
was taken, it seems rather a startling one, and was rejected by
the ‘Court, that the Suprewe Court could.only administier the -.Canadizan
Law, and that, therefore, an apreal on the Frovincial law was invalid
That was rejected of course by the Court: theﬁpointed out that so
far as the Suprere Court is to act as a Court ;f Arpeal, it must
of course adrinister the law prevailing in the Province from which
the appeal arises, bot that so far, under the second limb of sec-
tion 101, as it is to administer justice under the Law of -Canada,
il adrinisters the lLaw of the Ccminion not any Provincial Law, but
that the Courts tc te erected under that are Admiralty, Exchequer,
and so on, Acts relating to the administration of the deneral Law
of the Cominion I need only read a very few lines of #ggéé.

THE LOKD CHANCELLOR:~ What.is the point raised there?

Sir RORERT FINLAY: - The roint raised was that the apreal
from the Frovincisl Court was incompetent on ‘the dround that the
Supreme ‘Court was to adrminister the Law of Canada and that this

apreal related to the Provincial 'Law. That contention, of course,

was rejected.
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THE LCRD CHANCELLOR:- I understané that: I only meant, what
is the bearing of it?

Sir ROBERT FINLAY:- I only cite it for this reason, that the
second bhead of section ‘101 as to original jurisdiction, power of
an§ Court to te created undsr section 101, doss relate to what
is only the Law of Canads: that is the Law of the whole.Dorinion.
Your ‘Lordships see section 101 first provides for.a Court of Apreal.

The "LOFT CHANCELLOR: - Yes, btesides that a ¢general Courti. of
Apreal for Canéda is for all tle Provinces of Canada.

Sir ROPERT FINLAY:- And with reference to all.the law, and
under the seconé head it adrinisterecd the Law.of Canada..

The LORD CHANCELLOR: -~ Canadian Law.

Sir ROFERT FINLAY: - Canadian [aw. That .is the only bearing of
that case.

- Then I pass on to the Suprere.Court Act of 16086, which is the
Act with which we have 3%t present to deal. It was originally the
8th Edward VII, chapter EQ, section 2: now it is re-enzcted in the
Revised Statutes of Canada for 1908, chapter -138, section &0.
That is the section which is before your ILorcshirps.

LORD ATKINSOW:- Is not the result cf all those authorities this:
that the Juddes have power to refuse to answer?

Sir ROEERT FINLAY:-~ Yes, my lord, at all events, that has teen
1aid down most particularly by the Jucicisl Committee so far as |
their functions are concerned and their exarrle was followed in
that case to which I referred.last but one by the Surreme Court.
The Sufreme Court did.asssrt their -independence to that ektent
by saying that .tbey were.not tound to.answer.

LORD ATKINSON:- I did not catch as you went throueh the Acts,
.were there any words in those other. Acts befoée the Aet of 1006,
section 60, eguivalent to those words “it shall bz the dsty of the
Court to hear snd consider it and to answer?”?

Sir ROEERT FINLAY:- I think so.
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LORD ATKINSON:- They held that notwithstanding those words,
they were not bound to answer.

Sir ROBERT FINLAY:- I bes your Lordshivp's pardon, the words

are notvexactly the «ame: the words are these. I will.rsad them.

It is.ihe second sub-section of section 37 as enacted by the pct
of -1891: “The Court shall certify to, the Covernor in . Council for
his information its orinion on questions so referred with the
reasons therefor which shall ie given in like manner as in the
cage of 2 judénenyypﬁ an appeal to the s2id ‘Court and any judsge
who differs fror the opinion of the-mwajority shall in like manner
ceftify his opinion and his reasons.”

LORD ATKINSON: - Does it .come to this, that all . those authori-

.ties establish that notwithstanding that imperative languzcge, . they

were still entitlad nct to answer?

Sir ROBERT FINLAY:- In one case they did assert thst. Of
course that could not have any tinding effect .uvon your Lordships’
Board, T think I went a little tco far --- ny learned friend, ¥r
Nesbitk rerinds me the point taken in that case to which. your
Lordship is referring =2nd éo which I referred énecial]y was that
the question did not refer to any existing leéi§lation. but was
a guestion nmerely 2s to what would be the effect of possible
legislation,and what the Supreme Court held was that that was
not within the terms of the Act as it then stood --- which dealt
only with existing ledislation. That ¥as the precise decision, €o
that I ousht tc have lirmited my answer to what your Lordship asked
to that extent. \

LORD ATXINSON:- The ground was that it%was outside the Act.

3ir ROEEKT FINLAY:~- Outside the Act. .So that.I cannot say

and I doubt whether the Surreme Court could say, if this legis-

lation is intra vires at all,that the comrand to answer is not

——————— - ——

bindine uvon it.

THE  LORD CHANKWLLOR:~ I am not at all sure about that.
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Tha us2 of tha possr mast b2 constitutional, bup tharzs are cartain
cansbitutional rights in the Provincas., It is 21 Court of Avpsal
froga thar 3124 in which tasy are intarastad. They may say, You
c¢annot depart from the constitutional position of judd=zs and you
cinnot coapel juddss to answer qxa;tions which would be contriry
to the conbtitutionzl asade. In Endland, for instinca, I should
have thoaght it #ould be redarded as what we call anconstitutional
to comvel ths Judds to axercise any function inconsistant sith

his imnirtiality and #ith beinsd abls to dischards his laty.

3ir ROBHERT FIHLAY: - Yes, my Lord, to exsecise any function
which #o5uld invdlve his ovublicly exoressing an opinion on a point
on which de wisht aftarwards have to adjudicave in bis judicial
¢anacity.

LORD RORS0ON: - In short, ths Provinces have a risht to a real
Court of 4ppeal, not a Court of Apoveal varforaing non-judicial
duties.

Sir ROBRERT FINLAY:- Yes, wuy Lord. Tha trath is that on all
tha most biarning guastions, th=2 avbvsal to the Suvrans Court nishi
bacHrme 1bzoliately as=l2ss bacausa by vattind 2 sarias of intar-
rodatorias 5o the Jupresme Jouart on evary point that was likaly

]
L

t70 aris=, th=2 Dominion CGovarnuant sduld have made sars >0 har
gro.and.

THRE LORLD CHANTHELLOR:- Yes, bat it seans that th2 Coart including
this Roard have for 3 veriod of a dgood many years bzen in the hatit
of considering thase gquestions, and notatly this Foard on at laast
t4o ozcasions declining to answar gasstions bzcezuss thay thoudght
thay #2r2 not aogrooriats gusstions. In the Canadian Courts it
1ay be thay have qot quits taksn that atbtitude althoush they do

7
vary near it. That is aboal askind giestions and the convenience
i
of asking them)aqi it may bakto det answers. The other voint is
#hether you can compal the ansasr,

QTR RORART PINLAY: - That is so: the voints are distinct to that

extent.
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THE LOKD CHANCELLCR: - ¥hat is your vpropositiorn as far as
the first is concerned? The Frovinces as well as the Cominion
have repeatecly avziled therselves of it withcut the least ob-
jection, -

Qir EOFERT FINLAY:- I say.thHat the whele thing is wroneg, 2and
that no convenience in particular cases leading to consent or
acquiencence, can confer jurisdiction if there is no jurisdiction.
That is my submissiog;and that there is no indication of 2n opinion
by your Lordships’ Foard on the question.

THE LORD CHANCETLIOR: - It is a difficult thing¢ rather to say

that a thing is unconstitutional which has teen in ypractice acted

.uoon by this Foard for a good many years?

Sir RORERT FINLAY:~ Not where you are dea2ling with a written
constituticn. 7T adéree if it were.the case of an unwritten con-
stitution lond prattice would be a most valuatle element. Here
we hLave the constitution in.writin¢ in a modern Act of Farliament,

The LORC CHANCELLOR:- If it can be made to derenéd on section
S1 that is an answer, but if you have tc invoke what .is 2 con-
stitulional position of 2 Court of Law in.the administration of
Justice, it may be that it is not quite so esasy.

Sir ROBERT FINLAY:- I adree. Practice is valuatle in deter-
tining what an unwritten constitution is, btut in construing a
written constitution of recent date, I subrit it is no helr. There
are a hundred reasons why the roint was mol taken: it wae convenient
to get an opinion from your Lordshigs’® Foard., The point was never
aréued, and it is not your Lordshirs’ rractice to raise points which
are not taken by the partiess who have core 2t dreat expense to det
the cpinion of this Foard., WMy rain point is that,consent or ne
consent ty the Province or the Edminion or both of them, there is
no pvower in the Parlizment of Canzda tc pass such an Act as this
suthorising any refierence of any question to the Suprere Court in an
advisory catacity.

LOKRD ATKINSON: - If they are comvelled to answer, it makes the
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thing so much stronger.

Sir RORERT FINLAY:- It makes it so ruch the worse. It is
another argurent for helding the section EEEE?,XErff‘ That is
my main prorosition. The Provinces now are bedinning to taste
the fruitsiof their acquiescence in baving the roints brought up
in this way when they thcught it couvenient to have thsse roints
a0 decided. Now they find therselves with this recoilin¢ upon ther
and that a series of questiong the answers to which would bave 8
rost vital effect upon Provincial enterorise and Provincial Legis-
lation are beine vut which would really tie the hands for all
praclical vurroses of the Suvrere Court 2s a Court 6f Aoyeal. It
would be nescessary in every such case if it arose judicially to
omit doing¢ to the Suvrenme Court, because it would cease to be

valuable for this purvoesse, 2nd tc go straight to your L[ordships’

[
1]

Board. That not the intention of the framers of the Suvrene

=3
P
1§
t

Court, and I say that this vuse of the Suvpremc Ccurt is in violsation
of the very terus of section 101.

cases in the

c.
1l

The LORT CHANCELICR: - That is the wna of
Supram=2 Court?
3ir ROPERT FINLAY: - Thara ars ona.or bLwo wore andar this

11%=2r Act, bat «hat T was aboub o call ynar ILordships® 2ttantion

to xas the fact thitin this Act the =asb racent Act, in ths

[SM

Ravisad 3tatat=s 2 Canada 1903, chanptar 122, a3 it is 33t out at

"pade 4 2f Lns 4opcllanus’ cise rords.ware indrodiced andsr hzad (D)

“Twporbant qasstions oL law or fact touchind . . . . (D) The vowers
of tne Tarliamsnt of Tan2da, or »f the La2dislatiaras of the Fro-

sp2ctive Governrants tharsof, whethse or not
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the particalar powsr in guestion has be22n or.is proposed to be

exzcated, ”
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fols LORD SHAW: That completely :ematbﬂ%it.

Lehmanw
aftr SIR ROBERT FINLAY: Yes, my Lord, absclutely, and dispels the

bnch difficulty which was experienced by the Supreme Court in
that case with regard to the proposed legidlation.
Now, my Lords, under this Act there have been only
%2 two cages the first of which id reported in the 43xrd Volume
of the Supreme Court Reporis, Page 434; and the second is
the present case. The case in the 43rd Volume of the Supreme
9o \/ Court Reports is headed: "ln re t®e Criminal Code. In the
matter of an Order of Council respecting section 873(a)
of the Crimina) Code, and Section 17 of ths Lbrd's Day Act?
The Albetta and Saslatchevan Provinces, vwhich were interested

(\ in some of the questions, were representedle%?%he guestion
as to the validity ef certain provisions. The Prcvinees were
really moving in the makter, and they wanted to get a sort
of infcrmal trial in this way.

LE N:xWCOuBE: The request was made by His ixcellency at the

& request of the Attorney General.

SIF r6BeRT PiHLA¥: Yes, sc that it could not be expected that
there would be any objection; and the Dominion, cf ccurse,
raised no objection at all¥. On Page 441 of the report--

1 am not troubling ycur Lor ®hips with the precise points
. Jecelice $dingl

raised in these cases--kaid: "The creation of this Court

has been generally supposed to have been exfFended as an

exercise of the powers given by the British North America

Act, Section 101, which is as follows: 'The Parliament of

L ) Canada mavy notwithstanding anything in this Act frbm time

to time'! "--and he reads the section. Then he goes on:-

"It was constituted as a Court of Law and Equity. 1t was

given an appellate and other jurisdiction.i¥w consequence

of doubts expressed in ré%ﬁegislation respecting abstention
from labour orn Sunday. (2) The Supreme Court Act was amended

by 6 ldward VII, Chapter 51 (ncw gection 60) of the Act. I

must be permitted to doubt if it can as suggested be made a

Court or Cormmission of general inquiry, as the amendment
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seems to read. The werds used in Section 101, i.e. Whe
better administration of the laws of Canada' mey, hcwever,
cover a pretty wide field. If this inauiry extends beyond

that field it probably is ultra vires. Assuming, but

doubting, if in some such way the inquiry falls properly
vithin the second part of the above section 101, it becomes
pertinentéat the threshold to try to understand what Parlia-
ment was about when amending the Criminal Ccde by Section
873(a)" and so on. Then ir Justice Duff at Page 451 .makes
some observations on the same topic. ":Oﬁ}he questions sub-
mitted 1 answer'ﬁd; Ebr my reasons 1 eefer tc the opinion

of my Brokther Davies. I desire, however, tc add one cor two

cbservations cn the leggal duality and effect of these answers

/

and the cpinions upon which they rest. The practice cf
asking the extra-judicial advice of the Judges on questions
cf‘law is an ancient practice. Seemingly the last recorded
instance in Englagd in which, without Statutory authority,
such advice was sought by the Crown occurred in 1760 vhen

a question arising out cof the proceedings againsﬂ Lord
George Sackville was submitted t:zLord ldansfield and an-
awered. In that case, as.in rany previous cases, the Judges
expressly declared that if the question should afterwards
be brought before them judicially they should be ready, *k
though with difficulty, to change their opinion. 1t has
long been settled that the House ¢f Lords is entitled to
require thc answers of Common Law Judges upon questions as
to the existing state c¢f the law, vhether arising cut of
the litigation pending before the House or not. But in sﬁch
cases the opinions ¢f the Judges have not in themselves the

authority of judicial precedent.))

THL T.ORD CHANC:ILI.OR: 1 think we should remember in this connec-

tion that the Heuse of Lords in theory is a judicial body

in itself.

SIR ROBERT FINLAY: 1t is.
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THE LORD CHANCEILILOR: The whole c¢f it.
SIR ROBERT FINLA-:'The wvhele of it, my Lord, and of course the
judicial functions of the House of Lords were discharged by
the vwhole body. Very important cases were decidedx by the

House of Lords-~cne 1 think was Ashbvy v Wood vhich was decid=

ed by the House generally acting on the opinion of the
Cgief Justice.

THE LORD CHANCELLOR: 1 only wanted to point that out to you.

SIE ROBERT FINLAY: At th~ same time, I suppose, the judicial
functions of the House of Lords are separate from its legis-
lative functions. 1t might be sitting judicially ot legis-
latively, but it could not necessarily, because it had the
right eé%get the opinion of the Judges in a judicial matter,
take the opinion of the Judges in a legislative matter.

THwn LORD CHANCELLOR: No, they are distinct powers.

SIR ROBHRT FINLAY: Then r Justice Duff goes on: " In gggg.v
Head, at Page 140, Lord Eldon saidP- 'The answers given
by the Judges therefore, although entitled to the greatest
respect as being their opinions communicated tc the highest
tribunal in the Kingdom, are not to be considered a; judi-
cial decisions'. LordEldon is here speaking of opinions
given in answer to questions arising out of céntentiuus
litigation actually pending before the House, and given
after full argument. The view of a vervy able and experienced
Judge tcuching the value of such opiniens, where there is

no cauce and nc argument, may be gathered from the following

® |
~ passage in the opimnion of kale, J., in lkic Naghten's case.H e
\//" Then he reads vhat 1 have already read and saysa<"1n more

recent times it has beem hel& that the Jurisdiction of the
High Court of Justice upon qu:=stions submitted to it under
Section 29 of the 'Local Government Bct' is consultative m
only and not judicial. (ixparte County Council of Kent and
the Council ¢f theé Borough of Dovex).? With regard to ques-
tions submiftted under the Dominion Statute the course of

the Judicial Committee has, 1 think, been very instructive,
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The authority conferred by the Statute has been sometimes
used for the submission of specific points.in controversy
between the Dominion and the Provinces upon the construction
of the British North America Act which, as bearing upcn the
validity of specific Statutes it was thought desixrable to

have determined; both sides to the controversy having accept-

ed the issue, and the tribunals having the benefit of the

fullest argument upon it. Eveh in such cases the Board has
usually refused to pass upon questions touching private
interests nct represented (the question relating to the %X
richts of riparian proprietors for example), or to ansver
que~tions, the replies to which might properly te influenced
by the circvmstances in which the questions arise for actual
judicial decision.@(The questions submitted in this case
relate to the construction ¢f Statutes governing criminal
preccedure, and the answers to which could not well be affect-
ed by the circumetances of any particular case in which they
might arise; and thev are therefore riot open to the same
objections as may be tallen to purely hypothetical questions.
Rut the Ceourt is calle® upon tc answer term having heard
arpurent from one point of view'only; and in these circum-
stances it ig/ clear that the opinions expressed in the
answers given c@nnot have the weight attached either to a
Judicial delivecrance, or tc an extra-judicial opinion
rronounced after hearing the pessibly diverse views of the
questions precsented in argument. 1ndced there is not a
little danger tha’t such answers may, as waule, J. said

in the passage already quoted, tend 'Tc embérrass the ad-
ministration of justice' (not cnly in this Court if, as is
most lilkely we should hereafter he called upon to answer

the same questions when raised litigiously), but in cther
Courts also, whcih nmay naturally feel greater delicacy

thar this Court on a proper cccasion would feel in treat-
ing the questions passed wpon as regnovae notwithstanding

-
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such opinions".

Then Lir Justice Anglin refers to this point also in
the course of his Judgment on Page 454: "Parliament has
advisedly denied *to the Crcwn the right of appeal to this
Court in criminal cases from Judgments of the provincial
Ccurfs in favour of Defendants. Because the review of
the Judgment c¢f the Supreme Ceourt ¢f Saskatcrhewan in the

case of The King v Duff is unavoidably involved in the

dispo@ition of the present case, and also because of the
strong disapprobation expressed by the Judicial Committee
judicial

of the Privy Council of the practice of procuring/cpinions
upon abstract questicns,Xthe Court answers now with reluc-
tance and diffidence solely in obedience fto the imperative
provisions of the Statute (Supreme Court Act, Section 60)
and in deferecne to the Order of the Governor General in
Council",

LORD SHAW: Was the question of jurisdiction raised in that case
by the parties®?.

SIR ROBERT TWIKLAY: I do nct think it was, my TLord.

LORD SHAW: FBecause it is almost as if the Courts recognised
that ther were cenfronted by a large question.

SIR ROBERT FINLAY: Yes. Your Lordship will recollect that
earlier pretests were made by i.r Justice Tascherecau. He
made them once and repeated them in another case.

I.OED SHAW: Cne cannot listen to the Judgment of ir Justice
Taschereau vithout seeing how thceroughly he had gone into
it.

FINLAY

SIR ROBERT/ Yes, the truth is that[lately the importance of
the point has been recognised in its full gravity. Beﬁqre,
the parties were content with getting particular questions
answered.

THE T.CKD CHANCELILOR: Tecr a long time ¥¥xx they found it an

extremely cenvenlent thing, and nc one objected.

SIR ROBERT FINLAY: Lxcep%t lr Justice Taschereauy.
THI I.ORD CHANCETLLCR: Then thev found that th E & very incon-
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6.
venient thing.
S1R RKOBERT TINALY: Yes; and whether convenient or inconvenient
L// the naked question* remains, is it authorised by the con-

stitution; and that is totally unaffedted, I submit, by
all the changing current cf feeling which has influenced
the Ccurtd in this matter.

There is onlvy one other sentence I want te read
from lr Justice Anglin's Judgment, and it is this: "It must
bte understocod that as this opinion is giveﬁ without the
advantage of argument except on behalf of the Provincial
Attorney Generdl, it'wculd not be proper that it should he

. deemed binding in any case which may hereafter arise, whether
in this Court or in any provincial Court".

Tow yvour Lordships see thatlir Justice Anglin points
out that Parliament had adviseddy denied to the Cro-wn
the right of appeal to this Court in criminal cases, but
the Crown takes it--not in a particular case, but if a
decision is given which they consider is wrcng they can
submit the question under Section 60. I submit it is a
most inconvenient and unconstitutional power. It may be
convenient tc state that the case of "In re references by
the Gevernor General in Council" is reported in the same
volume of the Supreme Court Reports, Volume 43 at Page 536,
a e ar e lakled v Ahe Qffromolion GlALs Casn
I propose £o read them tc ycur Lordships, but before reading
them I should like to make one or two observations with
regard to the practice in the United States, which it is
impossible to suppose was not in the view of those who
franed the constitution under the British Noxrth America
Act. Tow, in the United States it is well known the Supreme
Court eonly gives Judgment---

THL LORD CHANCRILOR: Is not this rather wide?

S1IR RORERT FINLAY: I will not go into detail at all; I will
only say this that the Supremeff Court of the United States
under the constitution does not deal with any abstract

questions, and has refused to entertain them,

89



Te

Mill
folws

THE IORD CHANCELLOR; Yes, very likely. We will take it as a
fact as you state it; but surely it is not necessary to go
into detail about it. It X&=® is a different law.

- SIE ROBLRT FINLAY: It is a different law, and all I meant was
thig====- that it is hrardly possible to suppose that those
who drew up tre British North America Act had not in view
that fact, and knowing that fact they abstained from intwe-
ducing any such power here.

It may be convenlent, my Lords--1 will nct read the
passages--but merely as a matter cf reference to menticn
that this matter is discussed at very great length in
reference to the Australian Constitution in two Treatises

of liessrs Quick and Grcom on Judicial Power, and liessrs

Quick and Garron on the Australian Constitution.

-

THE LOFD CHANCILIOR: That is & living author commenting on an

Act vhich we all of us remember.
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SIR ROEBFRT FINT.AY : Then, my Lords, I will ndt occupy your

Lordships! time with it. It is reelly a discussion on

a general aquestion in which the disadvantages of such a

powexr are pointed out.
Wow I will proceed to deal with the Judgments in the

present case; they begin in the Appendix at page 15:

The first Judgment is the Judgment of the Chief Justice;

he savs :"The qﬁestion, and the only question we have now

to dispose of is a preliminary objection" -{the learned

Counsel read to the words "is vested in the Queen!)

Here, my Tords, I should like to refer to the preamble

of the British North America Act in reference to what the

Chief Justisce says. It is merely this t"Where-uas the

Provinces of Canada, Fovja Scotia and Yew 7runswick have

expressed their desire to he TFederately united into one

Dominion under the Crown of the United Kingdom of Great

Britain and Ireland with a Constitution similar to that

in principle of the United Kingdom."

LORD SIAW : It is not necessary for your argument t0o =X claim
the exact accuracy cf those three lines on page 16, is it ?

SIR ROBIRT TINTAY : Yo, my Lord, I should submit it is not;
there is no trace of the importation of that part of our
Constitution.

TR T.0RD CHANCTLTOR @ This you say is all one continuous thing
which may be liatle to misintervpretation frem time tc time.

SIP ROBWRT TITT.AY : ¥es, my Lord.

TORD SHAW : The British Morth America Act is a tribute fb that
Committee itself; it says similar in principle.

STR ROBTRT FTINTAY : Yes. I submit that it is straining the
words and the rneaning they bear. A Constitution really

grows, and although there is no definite moment perhaps

when you can say a change has taken place, atl the end of
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a, hundred yeacrs it is hardly recognisable. I suppose
some theorists would say that our Constitution was the
same under ﬁhg Plantagenets as it is now. Well, that of
covrse would be extfavagant. Things practically have
chahged, and of course that éttitude of mind has been
very much intensiffied by the way in which the popular
cause was advecated in the seventeenth century, when it
was asserted that the change which was insensibly in
progress was merely recovering for the people their
ancient liberties. It really was a beneficial change
I daresay, but still it was & change for all that.
THT T.ORD CHAVCETTOR @ I do not suppose it will be stated
that in 1867 in the British YNorth America Act of that day
it would be quite accurate to say that the Judges in
Ingland were the couneil and advisers of the King in
matters of law.
SIR ROBFRT FINT,AY : No.
THE T.ORD CHAYCTFLTOR : It would be overstating it.
SIR ROBERT TINT.AY : It would be overstating it altegether.
fhen the Chief Justice goes on :"In FEngland the practice
of calling on the Judges for their dpinion as to existing
law is well established. Ividence cf its existence will
ve found as far back as history and tradition throws any
ight on British legal institutions. ' Beckman v. Mapelsden.
0. Rrideman's Reyports, p. 78. After quoting the section of
the constitution of Massachusetts which provides for taking
the opinion of the judges by the FExecutive or legislative
department, Chief Justice Gray says : 'This article, as
reported in the convention that framed the constitution,
limited the authority to the governor and council znd the
Senate, and was extended by the convention so as tc include

the llouse cof Representatives, and, as may te inferred from
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the form in which it was originally presented, evidently
had in view the usage of the English Constitution, by
which the King, as well as the House of Lords, whether
acting in their judicial or their legislative capacity,
had the ;ight to demand the opinions of the twelve judges
of England.' The case in which the Tiords in their
judicial capacity called for the opinion of the judges,
is a very Tamiliar one. I might mention O'Connell's case
in which the decision of the JToxrds was against the cpinion
of the majority of the judges. A well known precedent may
be cited of McWaghten's case, 10 Clark and Finnelly, 200,
Here not only was there no 1itiga%ed question hefore the
TLcrds, but not cven any pending legislative question.”
That must be taken subject to what TLord Atkinson pointed
cut). "The Tords, in the course cf their dehates, having
fallen into a discussion about a case recently tried at
the Central Criminal Court, but not in any way before them,
a case develeping interesting aquestions in the law relating
to insanity, conceived that they would like to know a
little more accurately what the law on those points was.
They accordingly put a set of 'abstraect cuestions' to the
judges - questions not arising out of any bﬁsiness before
tiiem, actual or contemplated."™ That is a mistake; it did
arise cut of the contemplated appeal. Then he goes on @
"One of the judges protested against this proceceding and
his objections bear a close resemblance to those urged
in support of this preliminary chjection, e.z. that the
the questions put 'do not appear to arise out of and are
not put with reference to a particular case, or for a
particular purrose, which might explain or limit the
generality of the terms, that he had heard no argument;’

and that he feared 'that as the questions relate to

matters of criminal law of great importance, the answers
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to them by the judges might embarrass the administration
of justice when they are cited in trizls.' The Lords took
notice cf this, and while courteously thanking the judges
for their opinions, expressed a unanimous judgment that
it was proper and in order for the Lords to call for
opinions on 'atstract questions of existing law.,!' 'For
vour T.ordships,' said Tord Campbell, 'may be called on,
in your legislative capacity, to change the law and before
doing so it is proper ithat you should be satisfied beyond
2 deubt what the low really is.'" I do nct know whether
it is contended that the House of Commons has any similar
power, and they are at least as important in regard to
legislaticn as the House of Tords. "These words of Tord
Campbell are absclutely applicable to this reference.

In anticipation of possible legislation on the important
subjects of Insurance, incorporation of joint stock
companies and control of fisheries, the Executive'of
banada desires to be advised as to the constitutional
limitations upon its legisletive power. In McNaghten's
case Tord Brougham refers tc the case cf Fox's 1libel Act
vnen the judges answered questions about the existing law
of 1libel. Lord Campbell cited an instance where the
judges were called con to give their opinion upon the
questions of law propounded tc them respecting the Clergy

Reserves{(Canada) Act. One of the questions was whether

" the Terislat¥ve Assembly of United Tanada had exceeded

their lawful autheority in legislating with respect to

the sale of the Clergy Reserves. TLord Wynford said he

did not decubt the power of tﬁe Hguse to call on the judges
and to have their opinion as to existing law. He recalled
the instance when he was Lord Chief Justice of the Court

of Common Pleas that he conmunicat ed to the House the

opinion of the judges with regard to the usury laws, and
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the House subsequently passed a law on the subject. The
T.ord Chancellor (Lord Tyndhurst) concurred 'as to our
right to have the opinicn of the judges' on existing law,
In a previous case the judges begrged to be excused from
giving an opinion, requested by the House of Tiords, upon.
the nuestion whether a pending Bill was in conflict with
previcus Acts relating to the Bank of Tngland. The
‘questicns were argued by counsel on both sides; but the
Jjudges said that the inquiries were not 'confined to the
%o e (JMQCKuWwo trict constructicn of existing ficts cf Pariiament.’!
stdfﬁk. This is not a case in which we are called on to express
an opinion by anticipation on causes actvally depending
before ihe courts”" (that may be, bui such a case may come
up any day) "nor is it to be supposed for one moment
that we will censider ourselves bound by the opinions
'h given in answer to the questions submitted to us if the
principles inveolved are brought before us in due course
of law." But if a man has expressed publicly an opinion
on a point which has been referred to him by such a
question as that, he may say, as the Judges said in
Lord George Sackville's case, "We will change our opinions."”
But I defy any man tc change = deliberate owinion which
he hng formed without difficulty. He may be convineced
that he was wrong and change his mind,; but it is idle tc
) say that a man is in the same position to appreciate a
point judicially us if he had not formed and publicly
expressed an opinion upon the very same proint hefore.
Then T rc~ on :YAs Tord Mansfield said in the Sackville
case" (the learned Counsel read to the words "ecarrying
out i%s provisions.") I refer to these inconveniences
as the reason for not conferring any such power and for

excluding it. "These words were subsequently quoted with
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arproval by Chief Justice Sir W, Meredith in Tanglois wv.
alin, 5 0.L.R.1, at page 16, and they are svecially
applicable in the present circumstance. This court was
established by the Parliament of Canada 'as a general
court of appeal for Canada, and as an additional ccurt
for the hetter administration qf the laws of Canada."
Then he reads Section 101, and goes on., "And ve ar
asked to answer certain ouestions suhmitted to us by the
Txecutive o the express »urpose of obtéining information
which may assist in the administration of the fundamental
law of the Canadian Constitution." My Lords, 1t is not
in the preccess of the administration of the law that the
Ccurt answers these questions at all. What the purpose
of the questions is we do not know; it may be with refer-
ence to possible legislation; it may be in order that the
Government may be informed in advancé of what the limits
are within whicji these companies, formed provincially, may
trade.

TORD ATVITSON @ I suppose it might be in anticipation of a
prosecution or some civil action taken by the Government
against some company that traded outside ivs own grounds.

SIR ROTPERT TIITNAY : Exactly. I need hardly say I have had
ocragion to know how very important thic question tc the
companies in the Dominion is, It is a question of extra-
ordinary impcrtance, what the intentions of the companies
incorporated by the provincial legislation are and how far
they extend for provincial objects. Your T.ordships see it
is capable of almost indefinite ramification and develop-
ment, and it is a burning question of a most practical
nature.

TORD ATIIITSON : One can well understand a company carrying

on business in the provinces being utterly -Shzken,
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STR ROBIRT TFINTAY @ Yes, utterly shaken, and thousands of
individuals ruined by an answer given by the Supreme
Ceurt tc such a question which,.as they say, does not even
bind themselves, but which would certainly affect the
minds of other people vwho do not realise that the answers
to such aquestions have no weight, and which although in
point of law have no weight, for all przctical purposes
rocsess great weight.

- Then he goes on :"And we are asked t¢ answer certain
nuestions submitted tec us by the Executive for the exnress
vurpose ~T obtainipgs information which may assist in the
administration of the fundamental law cf the Canazdian
Constitution. " Trom that the learned Chief Justice means
to argue that therefore the question is put and is answered
in the course of *he administration of the law. I submit
there is a complete non sequitur there. "Dealing now with
constitutionality cf those provisions of <he Supreme Ccurt
Act, under which this reference has been made, that Act
was drafted and passed through Parliament when ion, T.
Fournier was Minister of Jusiice and was bLrought into
force by & proclamation issued by lon. Edward Blake, his
auccessor in cffice. The general legal presumption that
a legislature does not intend to exceed its jurisdiction
is strengthened in this case by the fact Azkt that
constﬁtutional lawyers of such eminence as Blake and Fournier
are reSponsibie for the legislation the validity of which
is now challenged. I presume it will not be suggested
that the Imperial Parliament couid not constitutionally
confer upcn the Canadian Tecislature the power to establish
a court competent to deal with such references as we have
now before -us; and, if not, how could more apt words be

found to express their intention %to confer that oower ?
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Could better words te used ts convey the widest discre-
tion of legisiation with resrect to the all embracing
subject 'the better administration of the Zwx laws of
Canadat™? Viith very great respect to the Chief Justice,
I submit that not only do these.words not bear the
meaning he puts upon them, but that they are absolutely
incapable of bearing it, and they negative it. The
proper administration of the law means administering

it when the point arises judieially in <the course of the
law, and it does not,because it has a reference to the
law which is to be afterwards administered, in the
slightest denqree follow that this question or the unswer
is in the course of its administration. "It cannct now
be deubted either in view cof the decision of the Privy
Council in Valin v. Tanglois, 5 A,C. 115, that if the
Parliament of Canada might have created a new court for
the purpose -f hearing such references as afe now sub-
mitted, it cculd commit the exercise of this new juris-
diction to this court. 'The distinction between creating
a1 new court and conferring a new jurisdiction upon an
existing Cecurt is but a verbal and non-substantial
distinction.'"™ I respectfully submit Valin and Tanglois
dees not bear that out in the slightest degree. That was
the case a3 to the Election Judges. There it was held
that Courts misght be constituted for the purpose of trying
election petitions and that there was ncthing unconsiitut-
ional about that, and that their decisions might be made
final. That 1ws no bearinz, as I submit, at all on the
questions with which your Tordships have now to deal.

In the case of Valin and Tancleis the Courts were created
“or the nurpose of administeing the law relating to
elections, but that is a different thing aliogether from

N

asking ceperal aquesticns of this kind.
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THE TORD CIHANCELTOR : VWhen the section s—eomim G%{ e bette
administration of the laws of Canadd it does not mean
the executive administration of the law in Canada, but
Judicially.

SIR ROBERT I VLAY : Certainly, my Lord.

THT TORD CHANCITTOR ¢ I do not say that is so, but I am asking

you.

SIR ROPTRT FIMTAY ¢ I submit that it is so, and that disposes

really of the whole argument which we have had so far from

the Chief Justice.
TORD BHAY : It is administration through a Court ?

SIR RORERT TITRAY : Yes, that is it exactly.
’ o

[rS
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T.ORD SHAY : That is to say the word "administration®
distinguished from the word "administrative."

SIR ROBERT TIVLAY : Yes, my Lerd; it is the administration
of justice or the judicial administration cf law. That
is what I submit the words manifestly mean, and sc far
from being capable of the construction which the Chief
Justice puts upon fhem, I submit they actﬁally negative

the conclusion at which he arrives.

ADTOURNED to to-morxrow at 10.30 o'clock.

- Y
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