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IN THE PRIVY COUNCIL.

Council Charter,
fihitehall.

Qecember 13th, 1811,

Present:
The LORD CHANCELLOR (LORD LOKEEURN),
The Rt. Hom. LORLC VACNACETEN,
The Rt. Hon. LORD ATKINEON,
The Rt. Hon. LOERL SHAW of DUNFERVLINE, and

The Rt. Hon. LOED EQOESON.
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Sir RORERT FINLAY:- I was reading the judgrent of the Chief
Justice at pagde 15 of the Record, and I had just got to the
midéle of the page: “Could better words be used to convey the
widest discdretion of lesgislation with respect to the all embracing
subject ‘the better administration cf tbe laws of Canada’'?” I
comrented on that and rointed out that it was not “adwinistretion
of the laws of Canada” to answer such gquestions as these. Ad-
ninistration refers to the work of the Court, but, secondly, ry
Lords, if it were administratiion it is certainly not “adrinistration
of the 1aws cf Canéda,” when the ouestiors relate to the Provinces
and to the law of the Provinces. I cite¢ to your Lordshirs purely
for that purpose the case of L’'Association St. Jean-Faptiste.in
the 31st Suprere Court Reports, where in the juddment the Court
points out that 2s a Court of Apreal the pcwer is not restricted
2s in the case of additional Courts cf First Instance to the
.administration of the laws of Canada. “The laws of Canada”
mean the law of the LCominion.

LORD MACNAGHTEN: - Is that so very clezr? T ar not quite sure
about that., I should have thought “the laws of Canada” might
embrace the laws cf the several Frovinces toc. It is not against
you.

Sir RORERT FINLAY:- May I eive your Lordships my reason for
paking that submission? It is this. The adrinistration of the
lawg of the Provinces is confided to Provincial legislatures., This
is a power given in the 101st section to provide addéitionsl Courts
for the administration of the laws cf Canada. If that comprised
the administration cf the laws of the Frovinces, it would be in
conflict with the exclusive power diven 1o the legislature of the
Frovinces undéer section ©2. Ny subrission is that the second
branch c¢f section 101 is confined to the erection of Courts for
the adrinistration of laws of the whole Lominion as such. For

instance, the creaticn of Courts of Admiralty, the creation of
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Courts of Exchequer, the creation of the Eailway Poard, the
creation of Courts for the triel of Election Petitionz relating
to elections to the Lominion Farliarent.

LORL MACNAGHTEN:~- Now, what do you say with redard tc the
laws of Ontario, Nova Scotia, and New Frunswick, because the
Lominion Parliament has got power tc bring ebout uniformity jip
those laws? I am not at all sure that it is a:material rcint
at a2ll, but I think there night be sorething said on the other
side.

Sir ROEERT FINLAY: - Yes, my Lord. Your Lordship refers I
think to section ©4: “The Parliarent of Canacda mey make pro-
visior for the uniformity of all or any of the laws relative to
Proterty and Civil Rights in Ontario” etc. That is to say, there
is this special power conferred by this seclion to render these
laws uniform. Then as redards the administration of the laws
ry submission is that that is confided to the Provincial lLegis-
lature in each Province.

LORLC ATKINSCHN: ~ The last two lines of section G4 are: “but
any dct of the Farliarent of Canada making provision for such
uniformity shall not have effect in any Province unless and
until it is adorted and énacted as law by the Iegislature thereof.”

LORL MACNAGHTEN: - When they have acdorted it ~-- I dc not
know whether they hazve or not --- I do not think it is necessary ---
there is a food deal to bte said on the otiher side. It is rather
a bye point.

Sir ROBERT FINLAY:- I feel strongly that it is not the ad-
pinistration of the law at all.

LORD ATKINSON:— The importance of it is as to that law, it is
in effect if it is adopted by an Act of the Frovince .

Sir ROBKRT FINLAY:- That is so undouttedly.

LORD MACNAGHTEN: - It really is & bye voint.

Sir BOBERT FINLAY: - Tt is. Even if it wers so, it relates

only to rendering the laws uniform: it does not touch the



administration of the lawé by the Courts of Justice ,and section
101 onless the second tranch of it were confined in the manner

I have sudgested, would trench upon the exclusive pvower given
under head 14 of section $2 to the Legislatures of the Provinces,
that head beiné “The administration of Justice in the Frovince
including the constitution, reaintensnce and crganisation of

Erovincial Courts.”
That is my sutmrission, my Lords., on that point.

Now I pass on to line 26: “It cannot now be doutted either
in view of the decision of the Priwvy Council in Valin w. Lanélois,
5 Apreal Cases, 115, that il the Farliawent of Canada might have
created a2 new court for the purpose of hearing such réferences as
are now submitted. it could co&mit the exercise of this new
jurisdiction to this court, “The distinction between creatinég a
new court and conferrind a new Jjurisdiction uvon an existinyg
Court is but a vertal and non-sutstential distinction.'” My
Lords, it woulé not te a Court that wcoulé be createc: it would
te a Corrittee of Reference, an advisory Committee, 2nd section
101 as I have subpittec prevents such duties teind thrust upon
the Sﬁpreme Court.

LORD RORSON: - Is -that a quotation: “The distinction bstween”:
ete.?

SIR ROPRERT FINLAY:- It is in inverted ccmmas: I do not know
where it comes from.

LORD ROBR®ON: - LCoes that come fror Valin v, Lanélois in 5,
Aopeal Cases?

Sir ROBRERT FINLAY:- I will have it looked up. #If any doubt
remains 2s to the ledislative jurisdiction of Farliarent in the
prerises, a reference 4o Section 61 of the Fritish North America
Act, which provides that the Ferliarent of Canada may frer tire to
time make laws for the reace, order, ané ¢nnd dovernrent of Canada
in relaticn to all matters not coming within the olase of suljects

assidnel exclusively to the legislation of the provinces should
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dispel that doubt.” My Lords, of course section €1 couléd not
under that hLead authorise their doing anything which was in
conflict with the true construction of section 101, ané, seconcly,
thie would inmterfere with.section €2, head 14, the due adrinistra-
tion of justice in the Frovinces, a meatter which is assicned
exclueively tc the Provincial Legdislatures. The only object

of sending these references to the Surrere Court is to det the
opinion of bighly comretent men.andé the trestide of ovinions
proceeding from those who will afterwards have to deal with the
matter judicially if it should arise in any case. My lords, the
delivery of such opinions as proceeding from such a Court must
tendé to edmtarrass the Provincial Courts in ihe adrinistration

of Justice, as Vr Justice laule vointed out in that passage_which
I read yesterday.

LORD SHAW:- I suprose there is no difference on ibe two sides
its judicial function has no effect whatever?

Sir ROBERT FINLAY:- There would not be.

LORD SHA&W: - Foth sides afree to that?

Sir RORERT FINLAY: - Undoubtedly. In practice beyond all
gquestion it would have a very important effect. One of the best
illustration is that bipamy case that I referred to, where two
decisiong beind in conflict 3 guestion was staled for the orinion
of the Supreme Court under sectioﬁ 60. and the answer of the
Supreme Court has been ireated since Lhal —--om—ee .

THE LORD CHANCELLOR:- That is the general vnoint that you have
been waking the whole time.

Sir RORERT FINLAY: -~ Cne sees it in various liphis andé from
different voints of view as one goes on, tut it always comes back
to the sare roint.

The LORLC CHANCELLOR:~ You have always the central light upon

it.

Sir RORERT FINLAY:-~ Then line 40: “Lord Halstury, delivering
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the judgément of the Judicial Corrittee in FRiel v. FRegina” (etc..,

p—
ete., rezding extracts down to the words) “vaower has not been
/r‘A
vested in tbe Executive.” Then his Lordship read section- 37

of the Supreme Court pct as oridinaslly enacted. That is frorn
the Act of 1875, and be goes on at line 12: “In view of doubts
expresseé by merbers of this Court at déifferent tires as tco
whether the intention of the ledislature had teen clearly ex-
pressed, changes have been made widening the score of that
section until we finally beve Section €0 of the Supreme Coutt
Act, which is in the following terms” --- and then his Lordshiry
reads it. Then on page 20, line 10: “It is to be observed that

tbis section” (ete., ete., reading extracts, domn to the wordcs)

) that. Then: “In re Schlumberder, & Woore P.C. 1 at page 12,

speaking of this section, the Fight Honourable [r Lushinston

said, dealing with an otjection tc the jurisdiction of the

Frivy Council to hear and consider a retition referred to then

by order in Council: ‘the only construction that can be rlaced

uron the section atove quoted is 2 construction which shall give

to the worcés therein contained their corplete meaning, without
limitetion whatsoéver,’ and further “that the Judicial Conmmittee
were not entitled to rut any liritation on these worcés in any
matter referred to ther by the Crown.' 1In addition to those‘above
rentioned, constitulional cases of dreat irportance to z colony
have been referred by the Sovereidn to the Judicisl Comrittee,

such as to the power of the legislature ol Gueensland in resrect

of money bills ané the validity of. Frotestant Warriages in Malta
and uron their report have been decided by the Governor .in Council.”
That is & different question altogether. There the Irperial
Earliament whose comretency wes uncoutted and to which no doctrine
of ultra vires can aprly had directed these references. “0Objection

was taken by some of the judeges of this court to the hearing of the

reference re Sunday legislaticn, 3f Can. S.C.R. £681. At the



argurent on the apreal to the Frivy Council, it sprears fronm
the revort that Mr Newcorbe, in reply said: ‘Then my Lords,
Vr Riddell bhas questioned the jurisdiction under the Supreme
Court Act to make the.réference, I.do not know whether your
Lordships desire me to reply to that.,’ To which Lord VMacnaghten
said: ‘I think we know the terrs of the Act. They are wide
enoufgh to embrace it.’'” That is with redardé to the Suprewe
Court Act. It is not the roint of ultra vires at{ all. “The
sections of the Surrere Court fct to which I think useful re-
ference may be made are: Section 3, which constitutes the
Supremre Court as a fdeneral court of apreal and as an agdcéi-
 tionel court for the better adrinistration of the laws of
Canéda; Sections 35 to. 49 inclusive, defining the appellate
jarisdiction of the Suprewe Court; Sections 60-87 inclusive
wvhich define the special jurisdiction of the Suvrere Court,
which includes not only references by the Governor in Council
but also references by the Senate ané House of Comrons, ‘BHateas
Corpus’ and 4Certiorari’ and cases renoved by Frovincial Courts.
In addition we have Section BEZ of the Failway Act K.S.C. 18086,
chapter 37, which provides that the Railway Comwrissioners may
refer questions for the opinion of the judses of the Suprere Cosart.”
THE LORD CHANCELIOR:- Is that a question for the rarticular
litigation?
Sir RORERT FINLAY:- Yes.
THE LORD CHANCELLOR:- That is on roints of law, I suprose?
Sir RORERT FINLAY:- Yes. My lord, I bhave it here: it is the
Eevised Statutes of Canada, 1806, charier 37, section 5E: “The
Board may of its own motion or upon the aprlicetior of any party
and uron such ssecurity beinf ¢iven as it directs or at the request
of the Governor in Council state a case in writin¢ for the opinion
of the Suprems Court of Canada upon any question which in the
opinion of thé Foard is s question of law. The Suprere Court of
Canada shall hear and deterrine the question or questions of law
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arising thereon and rerit the matter to the Foard with the opinion
of the Court thereon.”

. THE LORD CHANCELLOR: - That is in a2 particular litigetion, is
it? |

Sir RORERT FINLAY:- S0 I understand it. It is in a group of
sections heaged 4Practice ané Frocedure.” The lcntreal Street
Railway case last week my friend reminds me came under that.

Mr NEWCOMEE: -~ No, it did.not come under that.

THE LORD CHANCELLOR: - Of course it is very common, an Artitrator
can state 2 case, and Justices can statle 2 case in this country.

If that is the kind of thing, it does not belp us. If that is the
kind of thing, this section would not affect the arsurent.

Mr ATWATER: - The VYontreal Street Railway case came direct on
apreal from the Foard of Railway Comrissioners.

Sir RORERT FINLAY: -~ The Yontreal Street Railway case came under
section E6, I ar told.

Mr ATWATER: - It came on appeal from the Railway Foard.

Sir RCEERT FINLAY: - Then line &: “This ypower has been fresly
exercised by the Comrission ancé we have never to my knowledge
refused to answer the gquestions submitieds Can it now be sue-
cessfully argued that the Railwey Commissioners have the power
to make references to this Court and that the Farliament, that
created the Commission, has not got that power? gSection EE of
the Pritish North Americz Act provides tbat a bill may be
reserved for the signification of the CSovereidn’s pleasure.
Fefore exercising this prerodative of rejection would it not be
within the power of the Home Covernment to refer the gquestion
involved to the Judicial Committee under the 4th section of &
and 4 ¥illiam IV, chapter 41, above guoted? 1If so, by analosgy,
may we not argue that the same principle would abrly to the case
of disallowance which-may ke exerciseé in connection with the
power of supeevision over Provincizl legislation entrusted to

the Dominion Government, as rrovidecé for in Sectiopv 860 of the



British North Arerica #ct? If a Pravincial 4ct is reserved by

8 Lisu-tenznt Covernor for the consideratioyn of the Governor-

CGeneral in Council, the ovinion of the rembers of this Court =as

to its constitutionelity might well be taken for the guidance of
His Excellency. If this way be done after an Act has teen Fassed.
why should it not be .competent to seek such advice in advance of

legislation?” I subrit, my. Lords, that .doeg not advance the
argurent one bit, It is merely stating that he thinks that they

risht teke the orinion. “For 2ll these reasons I hclé” (etc., etc.,
—\

Reaﬁlné further extrzctie down to the end of ¥r Justice CGirouard’s

e

Judgrent.) Your lordships see that Mr Justice CGirouard thought

- ————

that that part of the questions, the very larde part of course

that related to the laws of the Frovinces, was bad: so far as

it related to the Federal Statutes or Federal matters it might

- be geod. Wy contention of course is wider than

that.



JN,
109/

Mr Justice Davies says: "Questions with regard to the legislative

ﬁ€£&~powers of the Dominion Pariiament" (&c. reading extracts down

T T e I

r‘}g) »"The first step necessary to determine whether in authorising
[Wﬁ questions to be put to this court on important constitutional
and legal points by the Governor in C~uncil, Parliament acted
beyond its powers is to determine whether Section 60 is in
confliet with the powers exclusively assigned to the provincial
legislatures. If it is no%iin such conflict then in my opinion
the objection is entirely disposed of."
Lord ATKINSON:- Do you concur in that?
Sir ROBERT FINLAY:- No I do not, I differ very strongly.
"The Federation Act, as. was .said by the Judicial Comnittee in
"Bank of Toroﬁto v. Dambe, 12 Appeal Cases 575.at page 588,
'exhausts the whole range of‘legislative power and whatever
is not therevy given to the provincial legislatures rests with
the Parliament!'.,®
Lord ROBSON:~ That is a proposition affirmed by the Privy
Council, "The Féderation Act exhausts the whole range of
legislative power" &c.
Sir ROBERT PINLAY:- I think that is quoted from 12 Appeal
. ¢ases in the Bank of Toronto v. Lambe. That of course is the
whole power of legislation in xk& conformity z with the terms
ofithe Act, It coaes back to the effect of Section 101.
"Sub-section 14 of Section 92 of our Constitutional Act» (&c.

s

/Juk\the learned Counsel reads extracts down to) "In point of fact

and law, these powers of legislation, Dominion and provincial,
are so interlaced that one can hardly be considered apart from
the other.n I will not stop to comuient at length on that, I

. have already wmore than once made my point that Section 101
clearly contemplates only a Court of law, a Court of Appeal,
and secondly a Court for the better administration of the 1aﬁsJ

of Canada. It would not be acting in either of these capacities

-
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when it is answering questions of this nature. The "adminis-
tration of the laws" means the judicial administration of the
laws. Then on page 24 Mr Justice Davies continues: "If I an

right in my construction" (&c. the learned Counsel reads

G“K\extraCts down to) "Governor General in Council to ask." (Line

v/

0

'/\—’—\
10.) I ask, suppose Section 101 simply authorised the creation

of a general Court of Appeal f£or Canada how could it be said
that to put such questions was asking that Court to discharge
a function as a Court of Appeal for Canada? "But Parliament

uere
has made this Court more than ajgeneral court of Appeal" (The

7)
4ﬁjflearned Counsel reuads further extracts down to) "These facts by

no means conclude the question. At the saime time they show
what the opinion of many of Canada's most distinguished jurists
has been and it is hard to.believe that such a point as that now
raised, if well talken, could have escaped the observation of
all the distinguished counsel who have argued the question on
the many references 1mmade, and the. jurists who constituted the
Board of the Judicial Comaittee and decided those of them which
were appealed to that Board." The jurists engaged in these
several .cases :B& did not take points I preswae which their
clients did not desire to have raised. What they wanted I
suppose was, in the particular case, to have the question declded.
WVith regard to vour Lordships' Board, it would have been?very
difficult position if your Lordships' Board had taken a point
which nobody raised, which had not been argued in the Courts
below, an%?%nsisted on having that argued. Probably it would
have involved an adjournucnt for the First time before this
Board, none of the parties desiring to take the point.

Lord SHAW:- No’doubt it is true as you say, obut my difficulty
is that this Boardihave not only gone the 1éhg£ﬁ of correcting
or affirning, as the. case may e, what has been done in Canada

but they have stepped out of their way, so to speak, to instruct

/1l
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that the correct answers to these questions should be so and 8o
instead of so and so. That surely assumes, at all events in.
practice,'that this Board thought it was within its own province.
It is a strong thing to say to this Board tiat it has been
'apﬁing in an unconstitutional gspnere all the time. You see
the ditfficulty that is in my mind?
Sir ROBERT FINLAY:- I verfectly follow, but surely is not
¢ the answer to that this, that all the parties were there, they
had all come over and they were anxious to have the points
determined; nobody objecte#go jurisdiction and it would have
been very embarrassing if your Lordships had mero motu brought
rorward this point and insisted on an argument upon 1it. That
is my respectful submission in reply to what your Lordship has
sald. Then the Judguent proceeds: "If the power of Parlia-
rp(nwnt" (EEE9 30) (&c. the learned Counsel reads further extracts

0

'. answer to the arguwaent that underlies the whole of that Judguent

down to the end of Mr Justice Davies' Judgment ). My short

is first that Section 101 most certainly does not authorise
such references. More than that I say it is inconsistent with
such reference and that thererfore the general powers as 1o the
"peace, order and good governient of Canada" cannot carry a
power to maxe an Order which would be inconsistent with the
terns of a portion of the same Act.
Lord ATKINSON:- If "peace, order and good govermaent" did
enable you to pass enactments inconsistent with the specified
'l purposes of the Act I do not see any use in their specification
at all, |
Sir ROBERT FINLAY:- That general power would override
everything.
The LORD CHANCELLOR:- It is always understood in all the

cases surely, is not it, that that must not be so: that the

general words are to be taken in the context of the Acts?
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Sir ROBERT FINLAY:- Yes, my Lord.

The LORD CHANCELLOR:- They are very large powers and it
1s intended that all the powers should be given to}one or the
other,

Sir ROBERT FINLAY:- Yes, my Lord, subject to the terms
of the Constitution 1tself. If I am right in saying that
Section 101 indicates that the functions of the Suprene Court
were to be confined to those Tirst of a Court of Appeal for
the whole Dominion, and secondly to those of a Court for the
better administration of the laws of Canada in the sense of
judicial adwministration, then ------

The LORD CHANCELLOR:- I agree, but it is not, I suppose,
contended that the vrords "peace, order and good govermaent?

involve the faculty of revriting the whole Constitution?

Sir ROBERT FINLAY:- No, and yet that to some extent I think

is involved perhaps in some portions of this Judguent. It is
true that the first.pbint of the learned Judge is that Section
101 authorises this sort of thing. His second point is that
it at all events does not forbid it, and thét i7 there is any
ambiguwity in it they can fall back on the general power, My
subuission is that the Section forbids it. Then Mr Justice
Idington dissented. He says: "fhe Jjurisdiction of this Court
to answer the questions subnmitted by these references has
been challenged by the motion made. I respecﬁfully dissent

from the conclusion arrived at by a majority of the Court. I

agree in regard to our Jjurisdiction to answer some of the ques-

tions submitted. But the decision‘as a whole implies not only

that Parliament has, but also has exercised, the power of com-

manding this Court originally constituted and established a Court

of Common Law and Equity, never suppnoszed to have been constituted

by virtue of any other power than Section 101 of the British

North America Act." Then at 1line 42 he says: "I desire at the

/3
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outset to make clear that the References which have the sanction

™

of the provincial governaient to their submission Ly the Dominion
Government are within the Jjurisdiction of this Court. Section
101 of the British North America Act does not so clearly as it

nmight cover the ground of authority for the creation of a Court
of quasi original jurisdiction to dispose of such constitutional
controversies as said references inply vetween the Dominion

and Provinces. But said Section 101 and Subsection 14 of Section
92 of the British North America Act, coupled together do lay

such a foundation of authority and followed by Section 67 of

the Sunrenme Court Act, and the correlative provincial 1egislation'

vrovided foi :therein, do seenx to me sufficient to confer juris-

diction within the 1imits thus assigned." I respectfully dissent

froa that portion of the Judgment for the reasons I have already

s
¢]4 given. Then "However that may be" (&c. The learned Counsel

. e r———
/\U reads the Judguent of Mr Justice Idington).
~————————
-\—/__\
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Hy Tords, I respecifully submit that there is a very
great deal in that Judgment which is very weighty indecd
with re~ard to the question. The only criticism I venture
upon i< is this - the learned Judge pcints cut that th;7;;;
under the second branch of Section 101 relates to creating
Cecurts for the administration of the laws of Canada. He
says that mezns the laws of the Dominion as distinguished
“rom the Provinces, und he rests part c¢f his Judgment upon
that. But then he seems to assume in that part of the
Judegment that the administration of the laws of Canada
would cover putting such auestions. I must respectfully
deny that, z2nd I say that the ut.mest it means, as he says,
indeed using the phrase he uses in another part c¢f his
Judgment, is the judicial administration of the laws of
Canada and that only, and that anything extra judicial such
as references of this kind is entirely outside the purview
and contrary to the construction of Section 101.

TIIm T.ORD CIIAIICTTIT.OR : Yeu go as far as to say that no question
vhatever may be put °?

SIR ROTFRT TITTAY : Yes, I do my Tord - no questions whatever.
That is my first contention. 2f course I do not throw cver
the other contentions.

THE T.ORD CHANCITIIOR : That is your thesis.

SIR ROBXRT FITTAY : Yes, that is my soeude - my primary conten-
tion. Then, my Lord, Mr. Justice Duff says "The objection

taken in limine by the provincial governments is that the

.
Pt 3 Keat .

ot

questions in sc far as they exXpressly call for an expxrssicn

Ay
(&2 or opinion®™ -(the learned Counsel read the Judgment).

Then Yr. Jus*tice Anglin says : "If the jurisdiction of
the Parliament of Canada to enact it depended upon Section

! 101" - (the learned Counsel read the Judgment to the_words
i" e ——— - ' -
J(‘ "Seetion 91 of the RBritish North America Aet empowering
[ .

15



Parliament." So far, my Lords, that pertion of the Judgment
¢t Mr. Justice Anglin is entirely in my favour. I now come
to the portion of his Judgment in which he takes the con-
trary view :"To make laws for the peace, order and good

government of Canada "- (the learned Counsel read the I,

N a4

remainder of the Judgment.)

—————

THF T.ORD CHAVCELLOR : All those Judgments, every one of them
seem to me to say that there may be = quéstions put.

SIR ROBERT FINTAY : Yes,

GNT T.ORD CHANCETTOR : I am only speaking as to the extent
that Section 60 is ultra vires, but they all seem to think
that there is nothing unconstitution@l in putting questions,
though ther also secem to think, takiﬂég}he words of the
Chief Justice, "If in the course of the‘é;gument or
subseaquently it beccmes apparent that to answer any
particular question might interfere with the proper
administration of justice, it will then be time to ask
the Executive, for that reason, not to insist upon
answers beins given; ™ or, in other words, as Mr. Justice
Anglin says, if they could not and shoﬁld not be answvered;
it all comes to that.

SIR ROBERT TINTLAY : #1 does.,

THE T.ORD CHAUCFI.T.OR : There is one more thing. The protest
which was made by zihe Provinceé which is a* page 14, is
a protest "against the Court or the individual members
thereof entertaining or considering the auestions referved
to it by the Execuiive Council" (we know what the questions
referred were) "and that the inscription thereof be
stricken from the list, and that the same be reported
back tc the Txecutive Council as not being matters which

can properly be considered by the Court as a Court or by

the individual membexrs thereof under the constitution of -
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the Cecurt as such nor by the members thereof in the proper
execution of their judiecial duties." It does not raise
the broad and big question, namely, in no circumstances

can any tquestion be put. That is rather the view I take.

o
—

GIR ROBERT FITLAY : I respectfully submit that the Motice of
llotion covers the broad point.

THT. T.ORD CHAUCELTOR : ¢t may be so.

SIR ROBTRT TINTAY : And I think my friend, Mr. Iewcombe, in
the course of my argument with reference to some part of
it said the argument in the Court below was exclusively
directed to the question of jurisdiection to put any

L4

questions. That was what my friend Mr. uééombe said Just
now.

THE TORD CHAUCELIOR : It is perfectly open to you no doubt
to raise the big quesiion, and I do not want to deprecate
your raising it; on the contrary, it will have to be con-
sidered, but as I understand it all the Judges seem to
think that some questions may be put and that some questions

may be refused an answer.

OBERT FIITAY : rcertainly; and I respectfully ask your

SIR

=

Lordships to say that to that extent even those Judges
who are in my favour as to some part of my case, went
wrong, and I was about to say a very few words by way of
summing up my argument upon that head.

L As regards the terms of the Motion, I submit it is wide
enough to cover the jurisdiction, and that was the point
which was mainly at all events argued in the Court below.
Taking the last Judgment, the Judgment of Mr. Justice
Anglin, the whole of the Tirst paragraph on page 37 is
an adopticn of a great part of the argument I have sub-
mitted to your Lerdships, Then he proceeds to say that

he thinks some of the questions are objectionable;

\
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he proceeds to deal with the pcint raised as t¢ whether
these questions, or some of them, were objectionable as
conflicting with the exclusive jurisdiction of the
provincial legislation under Section 92, subsection 14,
and he gets rid of that, as he thinks, by saying that
the Parliament of Canada has not said that the answers
of the Supreme Court to the questions are to be binding
on the provineial Cecurts, and therefore theyr will not be
embarrassed. I most resuect ully submit that there is a

Hiere J;kwmo
great fallacy[thznag?czém;thcy are not lecally binding,

g
But why is@it?t&e¢@i4kis absurd tc submit these questions
to the Supreme Court ? %;gr this reason - that the answers
given by the Supreme Ccurt have a weight and prestige
attached to them that answers given in any other quarter
would not have. It is not merely because they want to get
advice; it is bhecause they want advice which is published
that they put these questions, because these answers are
published like ordinary Judgments, and they form the sub-
jeect of appeal. Théy desire tc have opinions from the
Supreme Court publicly delivered on account of the weight
which they carry, and as a matter of fact I have given
yvour Tiordships at least one illustration of the way in
which points on which the provincial courts had differed

have been submitted to the Supreme Court and decided in

this way.

TORD ATKINISOMN : All the proceedings are judicial, or bear

the form of judicial proceedings. The Attorney General
may appear tc represent such other interests as are

deemed necessary to be represented and an appeal will lie.

SIR ROBERT TINLAY : Yes.

TORD SHAW : That is all subject to this, is it not - that

Section 60 itself says that these opinions given are

merely advisory ?

o
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SIR ROBFRT FINTAY : It does undoubtedly, my Lord. 3But take
the effect produced by an opinion publicly delivered by
the Judges of the Supreme Court that the business of an
insurance company eronsiInted outside the province where it
ras consiituted was ultré vires.

T.ORD ATKIU® I : The proceedings of this Board are advisory;
we advise the King.

T.ORD SHAW : If I may say so, I do not think the two things
are analogcous at all; the proceedings of this Board are
advisery in the sense that the King acts upon them in the
interesis of all parties qoncerned,.?ut the word advisory

o / 2
here is used wit@Zémg/ : consideration - to show

that the parties interestgyare not concerned either
locally or finally.

SIR ROBERT TIITAY : I freely concede that as regards the legal
aspect of the case; but what I am dezaling with is the
practical effect. WVhy is it that the Dominion Government
insists on this right to refer to the Supreme Court and
to have‘opinions delivered as if they were judgments, and
niblished in the same way ? Indeed, in fact, even such
learned pecople as those who report for your Tordships|
Becard in one instance in a head note spoke of the opinion
of the Judges in such a reference as a Judgment - I called
attention %o it when reading the head note - "The Judgnment
appealed from" - but it is not a judgment excet that it is
a judgment feor the purpose of appeal. Jut my point is the
effect which undoubtedly such opinicns so expressed nust
have in the u»rovinces upon those concerneK?F>With regard
o one other point which was mentioned jusi now by the
Lord Chancellor, as to the possible right to refuse

answers to particular parts of a question : if this

section is intxa vires, I do not very well see how the

Supreme Court can refuse, because it is precise in its
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terms -"They shall answer ecach of the quesitions™, and,
dropping 211 ‘other business, they must apply their minds
to the compeosition of a treatise on the question,

THR TORD CHAI'CELLOR : “As at present advised, I rather agree;

ck

but what I want to peint out is that the Judges in prin-

ciple seem to entirely agree on two prupsiticns propositions,

though they find in different ways.

SIR ROBFRT FINLAY : Yes, ry Loxrd. The last observation I
shall make is this : I take Mr. Justice Anglin's Judgment;
I illustrate the point arising in the other Judgments zlso,
e attemptis to get rid of interfering with the exclusive
jurisdiection of the provinces and the administration of
justice in the provinces by saying, "Oh, the opinion of
the Supreme Court is not binding upon them." I have
at<empted to answer that. But what he does not deal with
is that Section 101 is inconsisient, or it is inconsistent
with the terms c¢f Section 101 tohgzagkﬁﬁls power under the
head of "peace, order and good government ¢f Canada" and
comes into conflict at once with the very terms of Section
101, and it is certainly no part of the work of a Court
cf Appeal, but, on the contrary, it is repugnant to the
work of a Court of Appeal,

TORD ROBSON 't Your contention is that the provinces are
entitled to have as part of their constituticnal privilege
a general court of appeal for the whole of Canada ?

SIR ROBWRT FINLAY : Yes.

T.ORD ROBSOIT ¢ And.I suppose what you say 1is, if you make it .
more than a court of appeal and give it exitra judicial
functions, you are making it something EswEXZX else ?

SIR RORBWRT TINTLAY : Yes, and it approaches its judicial

functions in fetlers.
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T.ORD MACNAGHTIN :

You say it should be a court of appeal

unbiassed by any expression of opinion ?

SI® RNOBERT TIWTAY ¢ Just so, my Lord.

TORD SIIAW : It is the psychological aspect of it that appeals

o me. It seems to me they have shunted themselves on to.

o~
«“

certain siding by an advisory opinion given, and a

certain wrench is required tc get back again.
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SIR ROBLRT FINLAY: Very great indeed, awmee I should hope every
man is ready, if he is convinced that an opinion he has
deliberately formed is wrong to retract it.es « .

LORD SHAW: I think it was a.Scotchmgn whe put in on the proper
lines wheé?Zaﬁa: "Having regard to the person wno asked me
I should say sc and sc, but I reserve liberty to myself
to change my rind".

SIR ROBERT FINLAY: As regards the second branch of Section X8k
101, Courts for the administration of the laws of Canada,
it is clearly not for the administration off any law whatever.
Administration means judicial administration.

TLORD ATKINSON: You disfigure the Court of Appeal to which the
Provinces are entitled.

SIR ROBERT F1INLAY> You do.

LORD ROBSON: Of course the privilegce which is given the Pro=
vince®w of a separate and Supreme Court of Appeal is enacted
in a rather significant way in the Act itself. Sections 91
and 92 deal with the distribution of legislative powers,
and they thers alleocate to the Provinces under Section 14
exclusive control over all the provincial Courts. Kow
they make a section and do not distribute legislative power

A~
in the Sa%ﬁ sense and way, and in the gngfsection as they
Y/

/7’1«1;{0/&(/\/\(‘,
distribute/power over the other functions of government.
/\

SLR ROBERT FINLAY: Exactly.

LORD ROBSON: Because they are there apparently taking something
out of the general terms "peace, order and good government"
and making it applicable to both the Dominion and the
Provinces as a separate branch of their constitutional
position.

SIR ROBERT FINLAY: It is a separate head, and a special pro-
vision of that head necessarilv qualifies any general words;
and thore words on vhich so much stress is laid in some of
the Judgments, "LKetwithstanding anything in this Act con=
tained" at the beginning of section 101, I take it, have

referencer almost entirely to the provision.that the
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provincial legislature shall have eXclusive authority with

regard to the administration of justige in the provinces.

It might ve supposed to interfere with that if you created

a Court of Appeal from the Provinces--it would in fact; so

section 101 begins by saying, notwithstanding that enact-

ment about the exclusive jurisdiction as to justice in the

Provinces, aund notwithstanding anything else, if there be
‘; anything else in the Act, a Court of Appeal is created for

Canada. 1 submit it destroys the Court of Appeal; certainly

it is not establishing a Court because it is not 2 Court

at all for this putpose-=-it is not establishing a Court Ezxxx

for the administration of the laws of Canada.

MR NESBI#? Iy T.ords: I shall not keep you long, but I have one
or two observations to male with reference to what his Lord-
ship, the Lord Chancellor, has said about the/point not x
having teen raised on the trial in the Couf% as it has been
raised here. 1 think my friernd Mr Newcombe vill agree with
me that the arguments here are practically the same on the
point of Jjurisdiction.

THI LORD CHANCELLOK: All 1 wanted tc convey was that the point
raised admits of being answered either by saying there can
be no quesfion, of by saying that these questions ought not
to be required tc be answered.

MR KESBIéE 1f your Lordship pleases. 1f you will look'at Page

A e pin €t /\

n 12 of the Recor@;the Court allowed a — — =dmid tc be
put in as the point was very important.

LE NIWCOLPE: They mawe put it inuhere but they said it should
not form part of the record; it was put in undcr the Queen's
Oréér for the same reason.

LR HESBIét Alﬁﬁ ar saving is that their Lerdships allowed it
to be put in. o one suggested that it was part of the
Lecerd in that sense. I will read it: "It is submitted,
therefore, that the action demanded of this Court by

Section 60 of the Supreme Court Act, is an action of an
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entirely advisory and non-judicial character and is not an
action by wéy cf the exercise of the functions of a Court
of Appeal or of a Court for the administration of the laws
of Canada and is not, therefore, within the terms of
Ve

Section 101 of the British North America Act.”It may,
however, be urged that the Dominion of Canada has, if not
under the terms of Section 101 of the British North America
Act, yet otherwise the right to ohtain the advice of any
person upon any subject of interest tc it. This may very
well be true, but it has no jurisdiction te demand or com-
pel the giving of this advice by the members of the Supreme
Court of Canada, who once duly appointed are no longer in
any sense under the orders of the Parliament except in so
far as that Parliament has jurisdiction to legislate for

1%
thot Court as a Court">¢’Then if veur Lordships will leok
at Page 34 of the Record ycu will see that lLir Justice
\Xdington a3t least undeZ?tood Xgat cur suggesticon was., I
ar. reading from lines Eé and $&: "In conclusion I held that
if we have jurisdiction we are in duty bound 4o answer
s¢ far as our knowlsasdge and understanding enable us tol.

His Lordship there anparently was of the view tha*t my sug-

c=stion is the correct one, that if it is intra vires of

the Governor in Council to aslk these questicns so far as

the Supreme Court o¢f Canada is concerned it is their duty.

tc obev the language of the Act, and thevy are bound to answer

any questicns which may be suhmitted. Very different ccen-
sicerations, perhaps, apply to your Lordships' Eoard,
/%hough as to that 1 decsire to read a passage from 3 and 4
William the IYLif wour Lordships entertain any appéal at
all., 1 ¢id not argue as it has been argued here that
granted they were bound to amswer questions those questions
were in o form they were nct bcund to answer, because uy
cenception of the matter was, as Lr Justice Idingten said,

that if the act is intra vires, if the Governcr in Council
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has & right to say to the Court "You shall answer", as he

has said--if the gct is intra vires as tothat it is intra
vires as to the other. 2But supposing an appeal lies to this
Court, I ask your Lfrdships' attention for a moment to the
language of 3 and 4 William the IV even as to yvour Lcxrdships'
Court. "All appeals or cecmplaints in the naturc of ecppeals
rhatever, whick, either by virtue of this Act, or of any
law, stotute or custom, mavy be brought before His lajesty
or His lajesty in Council frox or in respect of the deter-
mination, sentence, rule, or crder of any Court, Judge, or
judicial Officer, and all such appeals as are ncw pending
and unheard, shall, from and after the passing of this Act
be referred by His lkajesty to the said Judicial Committee
of His Privy Council, and that such appeals, causes, and
matters shall be heard by the said Judicial Committee, and
a report or eecommendation thereon shall be made to His
Lajesty in Council for His decision". INow, assume the case
that thev have answered all the questions as in duty bound,
my sugcestion is that perhaps your Lordships might feel
vourselves becund under that language to give a report and

recommendation cn all those questions and answers.

TEE LORD CHANCELLOR: 1t rather seems tc me this dces permit

LR

entertaining under the law an appeal from the Court which
has tc administer exactly the same law as was considered
by the Supreme Ccurt. If that be so, arguing backwards,
it would rather seem thalt if this Board refused to answer
certdn questions i?wvuld import that there was a right to
embody them among tre questions in the Court in Canada,
NLSBI%} 1f the Court has answered,look vhere 1t leoves the
questicn, as in the Tisheries Case/where this Courtjpzaceed-
et tc answer the question as tc the right ¢f the riparian
propeietors. The result has been that ycu have the view
of the Supreme Court--no expression of opinion--the view

of the Supreme Court crn everytbing else; and supposing it

2
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is said hw#his Cormittee to be wrong, left untouched, it
certainly does embarrass the administration of justice.

THE LOHD CHANCELLOR: It may be, but the point really is, and
ag far ag I can see at present it is partially in favour
of your contention--if the Board here decline te¢ answer
it must be upcn the ground that they think the Court below
ought not to answer.

T.ORD ATKINSON: WVas there any suggestion as to/on what ground
the Court is nct obliged to answer any particular question--
it must bé!mischie—vous effect, or it must be that there
is no jurisdiction tec put the question?

IR NESBI@Z That, so far as 1 know, my Lord, has not been dis-
cussed in the Court in Canada. I think it was rather put
on the ground suggested in 35 Supreme Ccurt cases, that
as this Ccurt had said in the pamilton Case the question
was hypotheticgl, they took advantage of that suggestion
and said: "This is a hypothetisal question, and we will not
answer it". The point is new to me which has been made by
your Loxdships.

LORD ROBSOK: They have been all hypothetical under Section 60;

have they not?

LCRD ATKINSON: 1 can understand their.not answering a hypothet-
ical question, but as tc being asked to advise I c annot
understand.

T .
LR HESBI&; The discussion here yesterday was to me absolutely
mewr ¢ £

_ . Lon/t . S :
'%Zm[ o fum Is 1t/3he ccnte_ntlor/fha‘c there is no right to.pu*'

)~

any question at all.res? If that is right the whole thing
is at an end, buit)Xwith the right to put questionsjit is
quite compatible that the Executive in Canada should have
a rightto put questions, but that the judicial bedy theme
]

selves are to determine whether those questions are to be
answeeed.

) T

LR HESBI%: That suggestion your Lordship made yesterday, and

that suggestion, so far as 1 knew, has not been made in

2b
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Canada, except ycu adopt the language in 35 Supremem Court
Cases, because this Committee had said certain questions
vere hypothetical and should not be answered, and they,
as a matter of policy, would not answer them.
THL LORD CHANCELLOR: Did not all the Judgments proceed upon
this, that some questions might be put, and other questions
/m'mm&mfi_¢jE§§§LjEE_PE_EBEP? The Judgment of Mr Justice Idingten
o does not I suggest, except that even he, notwithstanding
the language I have pointed out to zmxx yvour Lordship con
Page 34, said that when the questdons related purely to
the law of Canada he fcund there was jurisdiction.
THE I.ORD CHANCEILLOR: As Raxm far as I can see alliiﬁgmgudges

seemed tc think that there are certain classigfwhich may be
put, and that there are certain classes of questions which
ought not to be amswered, which imports that they ought not
to be put; and i1t alsc seems that the Court itself is to

- say whether they are to be answered or not. That seems teo
me to be the effect of the Judgments. I do not say it is
hostile to your argument.

LR NESBIig I think, with rcspeét, your Lordship is right with
this qualification--that lir Justice Idington apparently
sayd if there is jurisdiction to put a question~-that is
if there is a question relating to the laws of Canada

which can be put, "We are in duty bound to answer it".

LORD ROBSON: Then he would say the section was intra ¥ires

) so far as the gquestions relate entirely to the scope of

Bominion legislation, and ultra vires when they begin to

trench on the sphere of provinciai'legislation.

LR NESBI%E'With this qualification--providing the Provinces
consent to the reference; in other words that the previous
references which have taken place, all of which have been
of tha character, I think, except as to lianitoba--and he

peints out the distinctien there, and that is the reason he

brings in the Lanitoba case--have all been by consent, and
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Jurisdiction has been given just as if it was a stated case. .
IORD ROBSON; But for the questions to be left either to be
answered or refused without regard to’respective limits of
febiren

jurisdictioq/hew&esa the Provinces, amd=that would mean that

they would be left tc say whether on any particular question

within Section 60, Section 60 was ultra vires or not.

T ,
MB“NESBIQ: 1t would be a difficult position because the Judges

would then be judges of policy.

e
e
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TIE TORD CHANCFTIOR : Will you refer to lMr, Justice Idingten's

Judzment at page 27, line 9 - he says "I am therefore pre-
pared to hold that if and in so far as this Court has been
or may be duly given jurisdiction to administer any laws
of Canada, and so far as the proceedings in question can
be brought thereunder, we are bound to observe zand dis-
charge such judicial functions as-implied therein. 1In

the submission in re Criminal Code, made‘to us last term
(see 43 Can. S.C.R.434) ihough inclined to think the refer-
ence pushed the power and duty to the verge of the reason-
able limifs Section 101 of the British Forth America Act
would permit, I, with some doubt, agreed the cuestiions
might fall within the words of that section,"™ - so there
you see he does. |
TESBITT ¢ That is what I said, my Loxrd, that in so far as
Section 60 is intra vires, which he thinks it is in réfer-
ence to the lzws of Canada pure and simple, he is bound

to answer any question no matter what it is tecause it is
imperative and that is intra zl;gg, but in so far‘as it

relates to provincial statutes then it is ultra yires,

and his duty is not to answer at all. He also says that
in a case where the province and the Dominion joined in
askings the Court to answer the questioﬁ%zit is in the
nature of a stated case, and by consent they give juris-
diction and they are answered. He differs the Manitoba
case. He says all the others have been dealt with under
that practice except the Manitoba case, and he differenti-
ates that case which is under another section of the

British North America Act, the education section. T merely

wanted to draw your Lordships attention to those facts,
ot

if pﬁg{may so describe them.
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Wow in this particular matter there are one or two
other submissions I would like to make. Your Lordships
have heard for the first time as far is I am aware the

Dominion asserting a jurisdiction/&hkough +he Governor

A
in Council for the advice of the Supreme Court, in conflict

with the interest of every single preovince. ZFEvery rrovince

you have now befere you saying "without our consent at any

rate", and many of them saying "with ¢r without our

consent, and we object entirely."
MR ITEWCONEER ¢ Ho, not at all.

MR NESBITT : "We object entirely to your utilising the

machinery of the Sgpreme Court for the vurposes of
advice." There is a confTlict of interest thereforé
between the Crovn as represented by the Governor in
council and the provinces as represented by the. Tieu-

tenant Governor.

MR NIWCOMRBRE : 1ry learned friend is not correct. Saskatchewan

ig one ¢f the provinces that refrains from relding that

view, and Dritish Columbia,

MR ITESBIMT : British Columbia object, as we hLeard yesterday,

and I thought it was plain - at any rate, it is sufficient

for my argument that as to mine- of the provinces the

observation is correct.

Then, my Tords, I sutmit that that indicates that such
a thing having arisen it may well have been in the minds
of the framers of the British North America Act that
the methed of obtaining advice if desired which should
be adepted in cases of conflict between the Dominion and
the provinces was contained in 3 and 4 William 1V - that
ig that the King ir council here might well upon sugres-
tion or request through the Colonial Office or the

Toreign Office ask this Committee here for advice on

the sutject.
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TORD SAW @ Put suppese @ case in which, being asked for
with

advice, they gave it :Kmﬁui&/the caveat which is usual
and proper that that shall ngt affect the numerous
privete interests which wili%ﬁ?j?7to come before them -
suprose that case, and suppose it comes toc this Board
c¢n appeal and this Board affirms the judgment, what is
the position of priveic litigants who hzve not heen
heard. Would not they be in a very confused and
embarrassed positicn ?

MR IMSRITT : The practical pesition, my Lord, is that nc
one would ever advise them to go on with the litigation
either refore this Board or in the Supreme Court.

TORD SIAW @ You see the Judges are going hack upon their own
opinicn, and vupon opinion which has been fermed in a
sitfation in which there has not been contentious liti-
gation,

IR ITFSRITT : And remember, my Tord, in this particular case
what makes it more objectionable is thai these questions
which your Lordships have heard are entirely framed by
the parties seeking the advice, and your Lordships know
how easy it is %o get a certain - shall I say squint of
the law - by framing a question in a particvlar manner.
I suppose the custom is not unkncovn here of & man askiﬁg
an opinion not for adviée but for newspaper publication.
That is a good deal the same as this type of thing.

These auestions are framed by the other side with a design
running all through them which I need not trouble to dis-
cuss, but which I could easily point out.

TI' T.ORD CHAHCEtLOR : It seems tc me you are coming right unp
arsainst an »1d fundamental doctrine of the Tnglish Courts
of Justice - di“fering from the Roran system - thaé the

Courts here never give an opinion execep?t cn the actual

facts of the case, and that is the way in which the law

()
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has been/adednietroited in this country. But alongside that

remember there has becen o certain licence to the Ixecutive
Government and also to the House of Lords, rather undefin¥-
able, tc ask the opinion of the Judges in regard to any
particular cquestions. It is rather vague, yocu see, and I
do not think ony case has arisen since the time of T.ord
George Sackville in the year 1760,

PR ITESRITT ¢ I think that is so. On that point my Lord,
the Lord chancellor said you did not want to hear anything
of the American Constitution to which Mr. Justice Idington
referred in his Judgment, but I should like to mcke this
sugegestion - the language of the consititution there as
far as pertains to this point is that X¥xX the judicial
pewer of the United States shall be vested in one Supreme
Court,

A}
THF, TORT: CHAVCTTIOR : That is in the Constitution.
IR NFSBITY ¢ Yes, that is in the Congtitution. Constriing
<.
that language, Chief Justice Marshal (who I assume your
Toordship will say was a very ¢rect authority) said, the
reason thet the Supreme Court declined to answerﬂques-
tions was becavse the very Janguage of itself cf the
Constitution contemplated a judicial body in a Supreme
Court, and it was inconsistent with its duties once
ok

clothed with/®&we function, to take ecn the duties of an
adviscry body; therefore throughout the United States
vou will find the idea prevalent that where advice of
this lind is sought for there must be express authority
for it in the written constitation. Now, that is of
some weight I submit to your Tordships.

I TORD CHAVCTTLTOR : I only wanted to indicate the point -

of course different countries, different ccnstitutions.

What is the reference to that ?
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IR NESBITT : The lanpuage is in Article 3, Section 1 of the

Constitution, Your Tordship will find it in Story on the
Constitution, Volume 1,XXV, Then in the suame work, Story
on the Constitution, volume &, page 873, lNcte 2, your

Tordship will find the reference.

TH" T.ORD CHAYCTILTOR : Is the opinion of Chief Justice llarshal

there referred to ?

ITFRBITT : Yes, my Tord. The main decision, I think, is in
the case cf Marbury v. Madiscn which, speaking from
reccllection, contains a very elaborate judgment, and

is reported in 1 Cranch's Reports, page 137, and particu-
larly at page 171. I will read the note :%"President
Vashington in 1793 .recuested the opinion of the Judges

of the Supreme Court on the construction of the Treaty'
with France in 1778, but they declined to give any orinion
on the ground stated in the text." That 1s the ground I
have put to your Tordships. Now if that view meets with
vour Lordships' approval, I ask you to apply it to this
Section. You have Section 91 giving the Parliasmrent of
Canada under the head of "peace, order and good government?
which by the way as far as Canada i1s ccncerned comes from
the Treaty of Paris I think and was for years the only
power under which mos® of the corporations were created
and so on - you have the general power given, but that
must be read, my submission is, and narmonised with the
special powersm, namely, the powers of Sectiicn 101 which
is self-contained, and which as far as the early part

of it is concerned ~ that is as toc the general court of
appeal fer Canada - is in almost precise language with

the Act I have referred to, the Constitution ¢f the United
States. The judicial power of the United States is vested

in one Supreme Court. Therefcre the same reasoning would

apply to that, ond if that is so, when ycu met the Judges
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when appointed clothed with judicial functicrs fer the
courts of the provinee, is it not idle to say if you clothe
them with other and differing powers which shackle and
fetter their ability to carxy out the powers with which
they argjgzﬁgseszg,clothed, namely, by putiting them in
a position of having € expressdopinions and so on, that

thiant 1s not an interference with the exclusive adminis-

tration of justice in the province.

T.ORD SITAW : There is a long and somevhat involved sentence

H

in Mr. Justice Idington's Judgment which I kave been trying
to unravel and which scems to me to express in two lines
yeur view. Would you mind lecking at it; it is on page
25, and I will read it as I have attempted to unravel it.
e dissents from the conclusion that Parliament has "the
power of commanding this Court to become an advisory
adjunct ¢f the department of justice and filled the place
usually held by subnltern law officers of the Crown."
Yow that was Chief Justice Marshal's view as I hapven tc
¥now, and I &ﬁhg{it that is the view which jou would like
us to affirm, and which could not be affirmed in broader
terms than that, dissenting from the view *that Parliament
had "the power of commanding this Court tp become an
adviscry adjunct of the depariment of ééﬁﬁgéé" - that is
N
the Supreme Court. That is your argument, I suppose, in
a nutshell.
MR TESBIMT : Thatv is my arpgument in a nutshell, my Lord, and
it has been throughout. I read Scctions 91 cnd 92 together
and endeavcour then to harmonise then froh that point of view.

&

[
That

Then I was answered by one cf the Judges with this
is all very well, but wvhat de you dc with the latter part
of Secticn 101 .which cenabdbles the Dominion tc create

additional Courts. Valin v. Langlois says they may name
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L ]

Thetd.

any individual and create him a court.” ? My answer to

that was, as has been put more than cnce to jyour Lordships

here, that you are not dealing with them as a court -

that 1s a court for a particulzxr purpose - for the

adninistration of the laws of Canada. I care not whether

svou mean by the laws of Canada the laws of Canada including

the vrovinces, or the laws of Canada, but it means a

covrt of administration.

(After a short adjournment.)

e
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Mr NESBIT:- With reference to the effect of the Judges
once being clothed with the Judicial 0ffice, and the interest
of the Province, so to speak, in them, Wwill your Lordships
let me refer again to how that has been viewed in the Supreme
gourt of the United Statee)in Story, which I have already gi-
ven you. It is Section 157,and at page 373 he says *We have
geen that by law the President possesses the right to
require certain advice and opinions of his Cabinét Ministers
upon all questions connected with their respective departiments.
But he doss not posses a l1like authority in regard to the Jud-
icial Department. That branch of the Government can be
called upon only to decide controversies brought before
them in a legal form, and therefore are bound to abstain
from any extra judicial opinions upon points of law even
though solemnly requested by the executive®

LORD MACNAGHTEN:- That is not chief Justice Marshall;
it is Story the author, is it?

Mr NESBIT:- Mr Justice Story was a colleague of the
chief JusticeR. I am not able to answer vour Lordship's
question, because the reference is to 5 Marshalls Life of
Washington, Chap. 6, ani that 1s not to be seen here.

THE LORD CHANCELLOR:- was Storv one of the colleagues
of Chief Justice Marshall when he dellivered judgment in
Margery v. Madison?

Mr NESBIT:- Yes, I think so. He died in 1841.

LORD MACNAGHTEN:- He was a great authoritv.

Mr NESBIT:- He was for manv yvears a colleague. This
is purporting to state the substance, whether the exact lan-
guage, or not, I cannot say.

In further reference to that, might I sssQT#%ur
Lordships attention to this, that where 1t is found in the

British constitution necessary to provide, as vou do find

-provided in 3 and 4 William 1iv., that this body, ewen, shall
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be called upon in an advisory capacity, you have the express
legislative enactment to that effect. Nothing of the sort
ig found in the British North America Act. .You find, agt%he
contrary, that the trivunal which they have asked the question
to be submitted to here is a specifilly constituted tribunal
with special appellate powers for the administration of
the laws coming up from the Province by way of apvpeal; and
1 think your Lordships have given sufficient intinmation for
me to say that I take it to be your Lordships view that
the *additional courts for the administration of Justice®
means administration of Justice in the sense that Sir Robert
has argued for. I think myv friends on the other side will
argue, and must argue, that if there is the right in the go-
vernor in Ccouncil to ask these questions, when vou find,
ih the same legislation, the express comnand that they shall
be answered, it is their duty to answer. ILet me give vour
Lordships the history which you have already had about that,
The Act, as it stood in 1891, did not cqntain the language
which you find in the Act of 1906, that is, touching any
questions of law or fact, whether the legislation was in
existence or prospective. The Supreme Court in the Lords
Day case declined to answer certdin of the questions, or at
least raised the question that as it was an Act that was pro-
posed t0 be established only by the Provincial LegislaEéE;:*
of Ontario it did not fall within the language of the Supreme
gourt Act, Section 60, as it then was. In order to make cer—
tain that there could be no doubt about the duty of the mem-
bers of the Sfipreme Court in the future, the next session
an Act was passed which contained the provision that whetimr
the Legislation was in existence, whether it was a Leglslat—
ion thev desired to have an opinion upon:j;igéégta legality

would be when vassed-—no matter what it was—i1it was their Auty

to answer the questions and they must give their reasons there

for, I cannot conceive how the Supfgﬂéztif there is
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jurisdiction as to anv question whatever, have any right

[{
to say %As Judges we decline to answer this'because it presup-

poges they are not being asked as Judges and the duty is cast
upon them in some other capacity.
Now as to the suggestion that thev mav be
a consultative body;chat)just as they could appoint a
conservation commission or Iﬁmigration officers, they eould
appoint any people they thought fit and make them such a body,
as savs my friend Mr Newcombe in advising the Crown in nis
legal capacity. But that is not what this act is. It is time
enough for us to borrow that trouble when thev attempt to do
that, I venture to say that Parliament, if it cannét get
the advantage of the opinions of the Supreme Court, as a
Supreme Court, in an advisory capacity will hesitate long
before they appoint any separate consultative body. They will
probably do, as they do now, employ Counsel, trained experts
in the law to whom they will pay something for advice so as
to know what the law is,or for the best view they can give
then. But the effect of this is that the Oourt having veen
appointed to which every citizen has a right to bring
his case, elther first getting the opinion of the Trial
Judge with his local knowledge, and then @f the Apvellate Court
of the Province, and all that brought in a praonar leggl
form before this body as a Court of Appeal——he has a right
to have that brought up unhampered by previous opinions which
may have been glven upon questions similar in principle,
if not exactly in point, and kst an Appeal taken further on
here. As it is,hampered and fettered as you find that bvody
by such a procepdure as this, it is no longer the Court
of Apneal designed by Section 92 of the Act, and is therefore
an Interference with the exclusive rights of the provineial
subjects to have their affairs administered through their

provincial Courts.

I submit therefore that the point was properiv
taken, and well taken.

(Adjourned for a short time)
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Mr NEWCOMBE:- My Lords, I should like to explain, in
the first place, the Notice which is on page 7 of the Record
under which this question came up in the Supreme Court. You
will see at line 18: *In the matter of certain references
by his Excellency the Governor—General-in-Council to the
Supreme Court of Canada pursuant to section 60 of the Supreme
Court Act of certain questions for hearing and consideration,
(1) As to the respective legislative powers under the British
North America Act of the Dominion of Canada and the Provinces
of Canada in.reiation ts the incorporation of Companies and
ag to the other particulars therein stated". That first
enumeration defines the bresent reference, the reference
which is here under appeal. Two .others are mentioned. Para-
graph (2): "As to the powers of the Legislature of British
Columbia to authorise the Government of that Province to
grant exclusive rights to fish as therein mentioned. (3)
Relating to The Insursnce'Act, 1910n. Now it happened as
a mere coincidence, not because there was any connection be-
tween these cases whatever, in mere point of time,tﬁst
ﬁhese three references were made by his‘Excellency in Council

to the'Supreme-COurt at about the same time. The questions

-in the first one have been read to your Lordships, and those

are the questions now under consideration. The second refer-
ence as to the powers of the Legislature of British Columbia
in respect of their fisheries was a referance made by the
Governor in douncil by agreement and after congideration with
the Government as a.desirable proceeding for the purpose of
obtaining the opinion of the Court upon certain conflicting
views as between the two Govsrnments with regard to the Tishery
rights of the Province,'hotably in the Railway belt, which
has been under discussion in respect of waters and in respect
of minerals before your Lordships on two occasions. Then the

third reference;was with respect to the validity of a certain
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clause of the Insurance Act, which provided that Insurance
companies could not carry on business in Canada without 11-
cense from the Governor in Council to be issued upon com-
pliance with certain conditions. Then the curious thing
happened that these ‘references were Joiped in one motion by‘
my learned friend with a view to have it declared that the
Parliament had no jurisdictioﬂ to authorise these references,
and the Provinces were divided upon the subject.- 0f course,
the Province of British Columbia were a%vocatinghthe decision
of No. 2,and No. 3 was really a mattéer in which.so far as I
am aware, the Provinces did not take very mugh’concern, but
upon the decision being given they confineq their applica-
tion and subsequent proceedings to reference No. 1 which em-
braces the questions your Lordships have heard. The appeal
is upon this reference only. Now this appeai, I submit,
involves a mere question of Jjurisdiction based upon the con-
sideration as to whether it was within the enacting author-
;ty of the Parliament of Canada to enact section 60 of the
Supreme Court Act. In the Record at page 15 your.Ldrdships'
will see the Judgment. My learned friend has reéd the Reasons
of the respective Judges, the Judgment is on pages 14 and 15,
page 14 contains the usual recitals of the Judgement of the
Supreme Court, and at the top~of page 15: "This Court doth
declare that it has jurisdiction to hear these references".
That is the Judgment oflthe Court, that it has Jjurisdiction
to hear these references. That is all that was decided.
That is the.only question that was debated before the Supreme
Court and that is the only.question whi¢h arises for your ‘
Lordshipsg' consideration upon the appeal. The Memorandum,
which has been printed in the Case, and which my {earnea
friend, Mr Nesbittrefers to, was handed in by my learned

friend during the argument in the Supreme Court in support
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of his Motion. It was a printed Memorandum produced there
and it has found its way into the Record, but it is valua-
ble now as showing the grounds upon which the Motion was
deliberately put there. It Opens'with the statement that
"It is submitted that this Court has no Jjurisdiction to con-
sidef and reply to the questions referred, and that it should
refrain from doing so". Then.on page 9, line 20: "The
jurisdiction of the Dominion of Canada to enact the section
above quoted must be supportéd, if at all, under the terms

of Section 101 of the British North America Act, which reads
as follows", and that is argued out, and the conclusion of
the Memorandum is on pages 12 and 13, showing,. I need not
read those pages, that the point involved was a question of
Jurisdictibn merely, and so, looking to the Judgment, which
my learned friend has read, on page-15, "The queétion, and
the only question", says the Chief Justice, "we have now to
dispose of, is a preliminary objection which has been taken to
our hearing and considering these ieferences made to us by
Order in Council, on the ground that notwithstanding anything
contained in the British North America Act, 1867, the Parlia-
ment of Canada cannot impbse upon this court the dut?" and

so on. Then on page 21 at line 25 he holds: "That it ia
the duty of the members of thig Court to hear the argument of
counsel and to answer the,hquestions., subject to our right fo
make all proper representations if it.apﬁears to us during
the course of the~argumgnt, or thereafter that to answer such
questions might in any way embarrass the administration of
Justicer, Mr Justice Girouard in the following line said:
"Ag to the motion to quash, I would prefer to wait for judg-
ment till the matter is discussed on the merits"®. The mattear
was not discussed on the merits. Mr Justice Davies on page

25, at the conclusion of his Judgment, says: "I say nothing
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whatever about the particular questioné now before us await-
ing argument. Whether they go further than they should

must be determined later".  Then going on to the Judgment of
Mr Justice Duff at the foot of page 36: "I should perhaps
add that I do not wish to be understood as expressing any
opinion upon the propriety of the questions now béfore us.

confine myself to the precise point raised by Mr Nesbittr,

and Mr Justice Anglin, at the conclusion of his Judgment,

says: "I reserve consideration of whether and how far each

of the several questions included in the present reference

falls within the.purview of Section 60 and can be or should

be answered, until we have had the advantage of argument and

discugsion upon them.
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So that all that matter of the character of the guestions, the
propriety of the questions and the expediency of answering them
was not discussed or considered by the Supreme Court and is
outside of any suestion which I submit is presented for your
Lordshipst consideration, the point being really that which myv
learned friend, Sir Robert, has argued so fully as to whether
it is constitutional that the Parliament should authorise the
Governor in Gouncil to submit any questions for advice to the
Supreme Court.

Now nmy Lords, this Jurisdiction, as my learned friend has
stated and proved so fully by reference to the authorities, is a
jurisdiction which has been from the constitution of the Court
very frequently exercised, and my learned friend has referred to
a nunber of the cases. There are some other cases, and perhaps
to complete the 1list I might refer to théﬁ. There is the -case
of in re New Brunswick Peniténfiary.referred to fn Cameront's
Suprreme Court Practice 1907 at page 267, which seems not to be
reported; then tha case in re Canada Temperance Act 1878 and
County of Kent in Cassell's Digest of the Supreme Court decieions,
at page 106, and in re Canada Temperance Act and the County of
Perth in Gasséll's Digest 105. Then I am not sure that my
learned friend referred to the case of the Grand Trunk Raillway
Company and the Attorney-General of Canada, which is known as
-the contracting-out case, with which your Lordships are familiar.

Sir Robert FINLAY: I think I did.

Mr NEWCOMBE: I omitted to make a note of that if he did.
That was determined by the Supreme Court and on &M avpeal by this
Gourt (reported in 1907 Appeal Cases 65). Than there is the
very latest case of the Grand Trunk Pacific Railwgy Company v.
The Attorney-General of Canada, the implementing case, which was
decided by your Lordships so recently as last month, which was

raferred by the Council to the Court under this very power.
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Sd@ction 55 of the Railway Act my learned friend referred to

which puts a corresponding power, in another Act, into the

Railway Commission to make references for opinion. Now my

Lords not only is there this long 1line of authority in the way

of practice and decision under this section which was first
enacted in 1875 so far as the Dominion is concerned, but in, I
think, all or most of the leading Provinces there $8 corresponding
legislation with regard to references, by the local Governors,

to the Provineial Courts. I would refer to the Revised Statutes
of Nova Scotia 1900, Volume 2, Chapter 166. That is entitled:
«0f the decision of @Qonstitutional and other Provincial questions?,
and it provides that «the Governor in Council may refer to the
Supreme Court of Nova Scotia for hearing or consideraiion.any
matter which he thinks fit to refer, and the Court shall thereupon
hear and consider the same. The Coubdt shall certify to the
Governor in Council its opinion on the matter referred with the
reasons therefor which are to be given in 1ike manner as in the
case of a Judgment in an ordinary action,and any Judge who differs
from the opinion of the majority shall in 1like manner certify

his opinion with his reasons therefor to the Governof in Couneil.
If the matter relates to the constitutional validity of any. Act
which has heretofore been or hereafter is passed by the legisla-
ture of this Provinee or of any provision in any such Act the
Attorney-General of Canada shall be notified of the hearing in
order that he may be heard if he thinks fit. The Court shall
have vower to direct that any person interested or where there is
a class of persons interested any one or more persons as repre-
gentatives of such class shall be notified of the hearing and such
versons shall be entitled to be heard. Where any interestmz
affected 18 not represented by counsel the Court may in itsas
discretion request counsel to argue the case in such interest and

the reasonable expenses thareby occasioned shall be paid out of
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«“the general revenues of the Province. The opinion of the
Court upon any such references although advisory only shall for
all purvoses of appeal to the Supreme Court of Canada or to Her
Majesty in Council be treated as aArinal Judgment of the court
between parties?. That is the provision of the hegislative
Assembly of Nova Scotia. Then my Lor&s in Chapter 84 of the
Reviged Statutes of Ontario, 1897, volume 1....,

Lord SHAW: They seem to have got into the habit of it in
not only the Dominion Government but the Provincial.

Mr NEWCOMBE: Yes my Lord. It is “An Aot for expediting
the decision of Constitutional and other Provincial qusstions?”,
it is the same with some variation. It begins with the provision
“The Lieutenant Goverﬁor in Council may refer to the Court of
Appeal or to the High court for hearing or considefzgﬁ any
matter which he thinks fit to refer and the Court shall thereupon
hear or consider the same.(L/The Court hae to certify to the
Lieutenant Governor in Council its opinion”, and so on. There
is provision for notice to the Attorney-General of Canada where
it might affect his interests; provision to direct any person
or class pf,pérsons to be represented on the argument. «Where
any interest affected is not represented by counsel the Court may
in its discretion request some counsel to argue the case in such

interest and the reasonable expenaes thereof shall be paid out of

- the Suitors Fee Fund or otherwise.(é/The opinion of the Court

shall be deemed a Judgment of the Court and an appeal shall 1ie
therefrom as in the case of a Judgment in an action”. This
Statute differs from the Dominion Statute and frsm the Statute of
Nova Scotia in that it does not contain the statement that the
oﬁihion shall be advisory merely. The provision is that the
opinion shall be deemed 8 Judgment of the Court.

Lord ATKINSON: It is the same hers. Here. although adviso:y
it is to be taken as a Judgmeht for the purposes of appeal.

Mr NEWCOMBE: For the purposes of appeal, but this does not
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say that it shall be advisory only. 7 #In case of the matter being
aprealed from the High Court to the Court of Appeal, sections
234, 5,& 6 shall apply in like manner as 1f the original refer-
ence had been to the Court of Appeal. 'An appeal to Her Majesty
in her Privy Council from a Judgment of any Court on a reference
under this Act éhall not be subject to the restrictions contained
in the Revised Statute of this Province respecting appeals to
Her Majesty in her Privy Council”. The Statute of Quebee has
this title: “Questions referred to the Court of King's Bench
by the Lieutenant Governor in Council”. That is in Volume 1
of the Revised Statutes of Quebee, 1909, articles 579 to 583.
These Revised Statutes of Quebec differ from other Revised Stgtutes
in that their sections are known as “articles”, and they run all
through from the beginning consecutively, so that the number of
the articles gets rather large. This article 582 containsithe
provision: “The opinion of the Court upon any question referred to
1t under this Chapter is advisory only and{g%nnot be aﬁpealed
from”. It beging with the statement thath“ths Lieutenant
Governor in Council may refer to the Court of King's Bench, appeal
side, for hearing and consideﬁggz:any question which he deems
expedient, and thereupon the Court shall hear and consider the
same.{prhe Court shall send to the Liautenant Governor in Council
for his information its opinion duly certified upon the questions
30 referred ——-7,

The LORD CHANCELLOR: They are all the same in kind.

Mr NEWGOMBE: Yes my Lord. I will not take up time to refer
to those particularly. Oéﬁgﬁb are examples of them - I have
referred to Nova Scotia, Quebees and Ontario - Chapter 5 of 1909,
section 16 of the New Brunswick Judicature Act 1906; Chapter 33
of the Revised Statutes of Manitoba 1902; the Supreme Court Act of
British Golumbia, 3 & 4 Edward VII, chapter 15; Chapter 57 Revised

Statutes Saskatchewan 1909, which is a re-enactment of Chapter 11
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of 1901 of the Ordinances of the North-West Territories. The

new Provinces of Saskatchewan and Alberta were recently carved

out. of the North-West Territories, and the North-West Territories

had rreviously a legislature of théir own constituted'by Dominion

statutes, and under that they had legislated for these references,

and the Province of Saskatchewan, having revised its legislation,

has brought that section into its Revised Statutesn. The

original statute, however, I presume, remains in force in

Alberta, where they have not proceeded with their revision,

Now that 13 the condition of the legislation in the Provinces.
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LORD ATkINSON:- Were these Statutes referred to in the
argument before the Supreme Court, because there'is no notice
taken of them in the Judgment? ‘

Mr NEWCOMBE:- Not in detail. I think it was mentioned
that the Provinces did have similar 1egislation.. ;t is
well knoﬁn there, and it is a matter of frequent occurrence,
to have these references in'the Provinecial Gourts. I will
not detain your Lordships by referring to the various cases
in the Provinces which have been referred; but as one example
of the exercise of that jurisdiction provincially I might
refer to the case of The Attorney Generél of Canada v. The
Attorney General of Ontario in 1898 Appeal Cases at page 247.

pnenid
That is familiarly knovn as th ;HQTCOunsel case. That was

a reference .made by the Lieutenant-Governor of Ontario,

under the Statute which I have read, to the Court of Appeal

to determine whether a Queen's dounsel appointedrﬁy the Govefnor
General had precedence in Provincial Courts. It was really a
question of precedence as between Dominion énd local Queen's
Counsel 1nv01ving the question as to whether the Dominion had
the right to make these appointments aﬁarwhether the Provinces
had the right to make them, so far as Provincial Courts were
concerned. That question was determined favdurably to the
Provinces by the Court of Appeal arnd the Judgﬁént of the Court
of Appeal was sustained by your Lordships' Board (in 1898 Appeal
Cases). Although the Courts naturally always expressed reluc-
tance to take up and consider and determine these references,
involving the difficulties which are ihseparable from the

consideration of quesfions stated more or less in the abstract,

vand although all objections I think which ingenuity could'sug—

gest were raised from time to time against the propriety of
these proceedings, it was never thought of until the Lord's

Day case, to which I am going to refer in a moment, that there
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was any doubt about the Constitutional authority of the Parlia-
ment to make such a provision. There were two Lord's Day
cases, the first mmE case my lcarned friend has referred to,

it was an example of another reference by the Lieutenant
Governor of Ontario to the Court of Appeal under the local
statutes. It is in the Appeal Reports here under the name of
Hamilton Street Railway swd Attorney General of Ontario. Questions
were put as to the validity of a Statute knovnr as the Lord's
Day Act and answered and. came on.appeal'io‘this court and

your Lordships' Board answered one of the questions and made .
the remarks which my learned friend has égfé'as to fhe in~-
expediency of answering the others, and then it was that
certaiﬁ questions!were referred by his Excellency in Council,
which are repdrted in 35 Supreme Court of Canada Heporﬁsvat
page 581, and when that reference came down for hearing to

the Court, Mr Blackstock, who appeared for the Canadian
Copper Company, which was a Company apparently interested in

maintaining the principle of breaking the Lord's Day, raised

objection to the hearing of these questions, and his argument.

is reported on page 589. He makes this point: "It is ob-
et

viouslmlonlv a most inconvenient practice that is here re-

gsorted to, but it constitutes a very grave and serious inva-

sion of the rights and powers of all those authorities among
whom are partitioned the various legislative functions distri-

buted by the British North America Act".
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The Court proceeded t0o determine those questions‘norwithstanding
that, although they did answer,protesting that questions as to
hypothetical legislation, legislation not actually in force
did not come within the purview of Section 60, but they did
not suggest that there was any absence of legislative authority .
in the Parliament to.put it there, and even my learned friend
who was there in another capacity did not at that time attempt
to assert the views which he is advocating here. Now, my
Lords, the questions relate to nothing but the interpretation
of the British North America Act,and they are within the letter
and intent of Section 60, I do not know that that is disputed,
the Section according to the words of it authorises the putting
of these questions.

The LORD CHANCELLOR:- I do not think the contrary was argued.
If Section 60 can stand, then these questions are within it.

Mr NEWCOMBE:- Yes, and I say they relate merely to the
question of the distrivution of powers under the Imperial Statute
as between the Dorinion Parliament and the local Legislatures. .

Now what we submit upon that is that the Section 1is intra vires

under Section 101 of the British North America Act, or the
general words of Section 91, and I do not think for the purpose
of my: argument that it is really necessary to distinguish
between those powers.

The LORD CHANCELLOR :- You have referred to all these
different Provincial Statutes as well as the Dominion Statelte
authorising references of this kind. Has it been a familiar
practice in Canada? The Statutes exist but have they been
regularly made use oﬁ;iv ”

Mr NEWCOMBE:- Yes, not infrequently.

The LORD CHANCELLOR:- Both by the Provinces and by the

Dominion?

Mr NEWCOMBE:- Yes, 1y Lord.
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The hORD CHANCELLOR:~ For a considerable time,

Mr NEYCOMBE:- For a considerable time, my Lord, and I am
aware of several cases in British Columbia --~ I referred to
Q&éggz.in the Province of Ontario ---several times in Quebee,
my learned friend who belongs to that Bar informs me, and I
think these provisions authorise a practice which right or
wrong has been found very convenient, and is, I may say,
freguently resorted to by the £%ecutive for their assistance in
the administration of the Constitution and their Government,
Now, my Lords, the only observation I have to make with regard
to Section 101 1s this. My learned friend has said that it
is divided into two parts, (1) Provision for the constitution
of a Court of Avpeal, and (2) for the establishment of any
additional Courts for the better administration of the laws of
Canada. This, of course, cannot be contended very well I
suppose to be appeal Jurisdiction, there is no appeal about
this, there 1is no resort from any other Court:Yﬁour Loxrdships
have.expressed perhaps a view unfavourable to the power being
included under the vestablishment of any additional Courts for
the better administration of the laws of Canada." I should
have thought with all deference that the administration of the
laws of Canada 1% a very broad expression; it is not merely
the Courts who are engaged in the administration of the law;
the é%ecutive Government is also engaged in the administration
of the law,

Lord MACNAGHTEN:- How is it a Court at all for the pur-

pose of answering these questions?
Mr NEWCOMBE:- I do not know precisely what is involved

in the word "gourt", but it is a broader Gonstitution than mere

Courts of Justice.
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In the case of the Royal Aquarium v. Parkinson, in 1862,
1 Queen’s Rench, at pade 446, Lord Justice Fry says in considera-
tion of a question as to whether a staterent macde by a County
.Councillor in the County Council uaé privileged: “Voreaover,
the judgment of the Exchequer Chamlter aprears to re to proceed
upon the hypothesis that the word is really equivalent tc the
word ‘court’'” --- that is the word *tritunal” --- “because it
.proceed& to inguire into the. nature .of the particular Court
there in question, and comes to the conclusion that a military
Court of inguiry. ’thohgb not a Court of record, nonza'Court
cf law, nor cominé within the ordinary definition of a Court.of
justice, is neverﬂheless a Court duly and ledally constitutéd and
recognised in the articles of war and many Acts of Parliarent.’
I do not desire to atterpt any cdefinition of a ‘court.’ It
is obvious that, according to our lan,'a court msy verform
various functions. Farliament is a court. 1Its duties as =
whole are deliberative and legislatw¥e: the duties of a rart of it
only are judicial. It is nevertheless a court. There are many
other coutts which, thoush not Courts of justice, are nevertheless
courts accordingd to our law. There are, for instance, courts of
investigation, like the coroner’s court. In ry judgment, therefore,‘
the existence of the immunity claired does not derend upon the
guestion whether the subjept-matter cf comnsideration is a.Court
of Justice, but whether it iz a ‘Court in lsw. Wherever you find
a Court in law, to that the law attaches certein privileges, among
which is the immunity in question.” So that in the broad
definition of the word “court” I submit ny Lords that it is not
inconsistent with the qualities of a Court thzt it shoulé enter-
tain this advisory jurisdiction, ané as to the “acdrinistration
of the law” it is for the better adwministiration of the law to
aid in the administration of the law, to assist the Executive
if you like in a reacte dedree as to the administration of the law

which falls upon.them.. The provision is, your Lordships will
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notice, tbat the Farliarent of Cacada may notwithstanding anything
in this Act: sao that this is an overriding provision. I am not
disypoged to differ fror my learned friend that perhaps those words
vere put in teo make roon consistently with this section for the
provision in section 82 item 14 éégpthe Frovincisl rowers which
provide for “The Administration of Justice in the Frovince, in-
cluding the Constitulion, Maintenance, and~6nganization of Ero-
vincial Courts, both of Civil and.of Criminal Jurisdiction, end
including Frocedure in Civil Matters in those Courts.” FHowever
notwithstanding that provision and notwithstandihé any other
provision which there may be in the Fritish North Americas Act,

tbe Parliawent. may do this., It was perheps I say necessary to

put in.that provision having redard to section &2, head 14. .
Therefore I say that this ﬁs done for the better adninistrationl
and as to the “laws cf Canada” whatever those may include, what-
ever the extent of that description is, I submit it must include
the British Korth Averica Act, which is the fundarental law of the
country and these references are rade as I have statec for no
other turpose than to interpret that Act but .while I think,as

his Lordshin,Lord Maonaéhten,said,that it is really a bye point, the
Courte, take the Exchequer Ccurt, for instance, which is. a Court of
ori¢inal jurisdiuvtion, the trial Court for Coninion gguses, is
engaded in the administration not only of the general Statutes and
general Law of the country, but the srecial laws of each Frovince
in nearly every case which it undertakes.. Let me illustrate.

e have a Statute which is ecdnstrued to render the Crown liable
for the neglidence of'its officers and servants in the discharcge
of their duties. Now when a Petition of FRight arises against the
Crown for negligence, it necessarily arises in sore PFrovince.

Take the Frovince of Guebec:.there the law is quite different

with regard to ne¢lidence and measure of cdamages to what it is

in Ontario. The law of counron erployrent prevails in scwe of the

Brovinees:: in- others, it does not. - Ghen the learned Judde does
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to try &n actior which has arisen in the Frovince of Quebec
he dives &.very different judément depending on the law of the

Province from what he mould under similar cirsumstances if the

/

accident bad taken place in Cntario, and he is tbere considering

the law of the PFrovince: but I submit it is also “the law of

Canada”: it is 2 law by which Canada 1is bound and which, in its

adminidration, results in a declaration that damades are, or are
not, payable by the Crown.

The LORD CHANCELIL.OR:- Do you maintain,Mr Newcorbe, that unde?
the section which is under your consideration the estatlishment
of additional Courts_does not mean the estatlishwent of additioneal
Courts of law or Equity? Does it mean a Court in a different

~

sense?

Mr NEWCOWRE: - Not confined to Courts of Law and Eouity.

LORL: MACNAGBTEN: - #bat is it an addition tc?

Mr NEWCOVMEE: - Additional to the Suprene Court, I shouwld subrit
to your lordshipe. The words are “A general Court cf Apveal for
Canada and for the establishsent cf any additional Courts.” Supw
pose for instance they had had no thought of puttineg in a rrovision
to provide for a Court of Avpeal, I presure tbe enactrent would
have teen that ihe Farliament of Canada may provide for the
establishrent of Courts for the better administration of the laws
of Canada. It seems to.me “additional” is only.worked intc the

section having redard to the fact thaf 2 Court has already been

naned there.
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The LORD CHANCELLOR:- Do not you notice that from Section
96 down to and including 101 of the British North America Act
is under the heading of ®Judicaturen?

Mr NEWCOMBE:- I did notice that and I an subject to whatever
disadvantage arises to my argusent because of that heading,
but notwithstanding that I. do not think the Courts have carried
those words, which are put in there by the draughtsman for 'the
purpose of facility of reference, very far in the way of,limiting
the construction.

The LORD CHANCELLOR:- It does not go a very great length
but it indicates what it is, does not 1t?

Mr NEWCOMBE:- It is an indication that they are Courts of
Judicature.

The LORD CHANCELLOR:- You see the scheme of the Act is,
among various other things, to separate executive power, legis-
lative power and judiecature.

Mr NEWCOMBE:- Yes, my Lord.

The LORD CHANCELLOR:- You are really, I think, in your
argument as to Section 101, purporting to contend that under
the use of the general word "Courtv that would include somethiné
which is of an executive character.

Mr NEWCOMBE:- No, my Lord, advice, Judicial in its nature,
to the Executive, It is connected, renotely perhaps, but it
is eonected with the administration of the law. |

The LORD CHANCELLOR:- Be it so. You referred to the word
radininistration® in Section 101 and said that that was not
merelv judicial but that there were other kKinds of administra-
tion. Do not you think that it is rather straining the last
words to suggest that "administration® in the sense of any
otherf?ﬁdicial adiministration is admissible within Section 101?
It dres not conclude your arguient at all; it is only one

point of it. Of course you know best.
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Mr NEWCOMBE:- I do not want to press that too far against
your Lordshipts view.

The LORD CHANCELLOR:- I was only suggesting my ovn misgiving.

Lord ATKINSON:- This group of Sections, beginning with
Section 96, is the only group of Sections specially dealing
with the appointuent of Judges by the Dominion at all.

Mr NEWCOMBE:- Yes, my Lord.

Lord ATKINSbN:— Because I see. that in head 27 of Section
91 they have only to deal with the Criminal Law, except the
constitution of Courts of Criminal jurisdiction. Then when
you come to Section 92 it gives them power as to the administra-
tion of justice in the Province, including the Gonstitution,
maintenance and organisation of Provincial Courts both of
Civil and of Criminal Jurisdiction. No doubt in that provision
they refer to Courts, ordinarily so called, where natters are
Judiecially determined one way or the .other. Then come Section
96 and the foliowing Sections which are the only Sections Qealing
with the power of the Dominion to erect Courts at all.

Mr NEWCOMBE:- I might say under head 14 they put the
Constitution of the Provincial Court unreservedly, I think,
into the hands of the local Legislatures.

Lord ATKINSON:- Those Courts are evidently Courts for
the decision of cases,

Mr NEWCOMBE:- Quite so, my Lord, but does your Lordship
sugegest that under that power the local Legislutures could not
confer the power which they have conferred ih the Statutes
corresponding to this Dominion Statute to which I have referred,
"the constitution, maintenance and organisation of Provincial
Courts. The same words are used in Section 101 "For the
cnonstitution maintenance and organisation of a general Court of
Avpeal for Canada and for the establishment of any additional

Courts."
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Lord ROBSON:- That mneans a Court of Law, doeé not it?

Lord ATKINSON:- Surely that means a Court of Law?

Mr NEWCOMBE:- It goes on to say: "for the better admini-
stration of the laws of Canada.t That is what it says and,
in econstruing that clause, you laust not be too rigid with it.
A Court,as Lord Justice Fry says, is a Court which exercises
various functions. |

Lord ROBSON:- What sort of funetions? Appvarently this
is a function to advise the Attorney General.

Mr NEWCOMBE:- This is a function to advise judicially.

Lord MACNAGHTEN:- To write a treatise on any subject that
the Executive requires to be instructed in. |

My NEWCOMBE:- I think that is perhaps putting it rather
in the extreme. “

Lord ATKINSON:- You must contend that they had a right to
institute a Court that did nothing but advise then.

Mr NEWCOMBE:- It is admitted that they could do that,
except that they say, I think, that. they could not call it a
Court. ’ 7

Lord ATKINSON:- It must be an "additional Court". According
to your argunent it must be that they could establish a Court
that did nothing but advise then?

Mr NEWCOMBE:- They could establish a tribunal.

Lord ATKINSON:- Establish mradditional Courts for the better
administration® of the law. If that be so they could establish
a Court solely for the purpose of advising themn,

Lord ROBSON:- Is advising as to the law the same thing as
radministering the law."?

Mr NEVWCOMBE:- No, my Lord, but it asaists in the madminis-
tration' of the law. That is my point,

Lord ROBSON:- It is not the same thing?

Mr NEWCOMBE:- It is a part of .the administration of the

e
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law, it is a part of the process, 1t may competently be made a
part of the process of the administration of the law, I submit.

Lord ROBSON:- Is 1t? Is Counsel's advice part of the
radiministration" of tne law?

Mr NEWCOMBE:- Are not the Law OfTficers engaged in the
nagdiministrationt of the law, their duty mainly being to advise
the Departments of the Government who are executively concerned
in carrying out what the law is; They are all part of the
administration.

Lord ATKINSON:- The Court which pronounces the opinion, and
the Sheriff who executes the Court's decree are both engaged
in the raduinistration” of the law; but they have very different
functions,

Hr NEWCOMBE:- They are different functions. At any rate,
that is uy subuission upon Section 101 taken by dtself,. But,
however the case may stand as to Section 101, we have the broad
power in Section 91 in the opening paragraph "to make laws for
the peace order and good government of ¢Canada in relation to all
matters not coming within the classes of subjects by this Act
assigned exclusively to the Legislatures of the Provinces.t

Lord ATKINSON:- Musti not any legislation that you pasélunder
that be consistent with the different Sections of the Act?

Mr NEWCOMBE:- No doubt the whole Act must be taken together.

Lord ATKINSON:- If they did not do that thej could prac-
tically fepeal all the Sections.

Mr NEWCOMBE:- Certainly, my Lord, but except in so far as
a legislative power is especially conferred upon the Provinces,
the whole field of legislation i1s open to the Doninion under
those general words of Section 91. Now, my Lords, wnen they
constituted the Court in 1875, they gave it appeal Jurisdiction.
They gave 1t original Jjurisdiction because at that time 1t was
the Supreme a:.d Exchequer Court of Canada and the two Courts

were camnbined. The Judges went on Circuit, and tried the

5y
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Exchequer Court cases. It was afterwards separated I think in
1887 and they gave 1t advisory Jjurisdiction, the Jjurisdiction

which we are now considering. If these were incompatible,

all being enacted at the same time, why should the Court stand

for one of these Jurisdictions more than another ! Suppose my

learned friends were interested to say that this Court had no
appellatejuriediction gnd approached it from that point ~f
view, here they would say is a tribunal created with the power
to.advise; 1t has the power to adviase, which they admit the

Parliament can confer upon it,by one of the Provisions. Then

)
by other Provisions it has the power to hear appeals, and
determine original cases. It is inconsistent, they say, it is
incompatible that one tribunal should have all those functions;
therefore this Court cénnot have an appellate Jjurisdiction.

It cannot have original Jjurisdiction; it has the advisory Juris-
diction, Parliament having the undoubted power to confer that,
and that inasmuch as that cannot be grouped with the appellate,
the apvellate must fall. I submit, my Lords, that ny learned
friend's arsgunment would apply equally to deny any appellate
jurisdiction to the Supreme Court as it dces to deny the advisory
jurisdiction.

Sir ROBERT FINLAY:- No, certainly not.

Mr NEWCOMBE:- Well, I am submitting that. My learned
friend may be quite right’but I confess‘I do not see why his
argument would not have been quite as forcibly directed to the
denial of appellate jurisdiction. The consﬁitution of the
tribunal is nothing but a bundle of powers. Here they are
grouped together in one Statute. Now he says you cannot put
all these together; therefore he rejects the one I want to
sustain,

Lord ROBSON:- I should have thought that the use of the

word "Court" would make sone difference. You say either
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advisgry,
branch, a&vég;y, or legal, is open to attack, but there is the

use of the word "gourtre.

Ik,
Mr NEWCOMBE:- The word "Court®, is the same as "tribunal".

It is easy to see what the UEgislature is doing.

The LORD CHANCELLOR:- When you have a Court,under the head
of "Judicature ﬁrovisions, if you choose one instance of that,
what is generally meant by "Court of Justice" or “Court of Law",

or "Court of Equity", that carries with it, does not it, #xet a
bundle of traditions and customs attached to it. Remember,we

are speaking about the Constitution. One knows what is implied
by an appellate Court of Justice, a Court to hear apneals from

another Court. It is a very different thing, when you come
to consider it in the larger meaning of the word "Court", and

may not it well be that a part of the duties ascribed to it in
the Act of 1875 are perfectly valid and that other parts might

be ultra vires. 60




Foly. M. Vebovnana

/\ 0f cocurse one must consider this particular scction

about the advisory jurisdiction as one that has been’

ecially emphosised, hecause after the original enact-
ment that scetion was repealed and re-enacted in a
somewhat different form showing the partﬁcular intention
of Parlisment that this particular power should be vested
in the tribunal. Ilow when my learned friend admits that
Parliament has the power to censtitute z body of men, a
commission as he terms it, who have the dvty of advising,
and Parlizment has shown unmistakeably its intent that this
power shall be exercised agighown by a later Act, by the
Supreme Court, why should not this particular power
prevail, hnnpen what may to the other jurisdiction of
the Court ? My T.ords, as to the sugpestion thai the
provinces have a right to the covrt of appeal as a court
of law, 1s not that rather approaching the question from

che point of view that this British North America Act

had nrovided the constitution of the Court ? If the
British llorth America Act had said there shall be and there
ia hereby constituted a supreme court with certain juris-
diection, then it would be a ¥ ixture and the provinces
would no doubt have a vested right in it, but it is nct
necessarily contemplated and the Act did not require
that there should be a court. The Act said the Parlisment
of Canada may constitute a court af it see fatg\it MAY o Meves”

g, constitute a court,é£¥;zssa;s;me[1nd it may

disestablish hhthourt, and as to the character ¢f the

D)

court, sc long as it is a court, it is just as much a
court as the Parliement of Canada sees fit to constitute
and the »rovinces have nothing to do with it. Your Tord-
ships determined sc late as 1908 Appeal Cases that the

legislation of the provinces could no? extend/to affect
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the right of appeal in the case of the Crown Grain Company
V. Day, which your Lordship will find reported in 1908
Appeal Cases, page 504. There there was an attempt ioh
the part of the Tegislature of lMunitoba to agfhorise a
proceeding and judgment to be given which/eam3si not be
appealable to the Supreme Court and they expressed that
in terms, but your TLordships held that the constitution
‘of the Court, its powers of jurisdiction, were entirely
a matter for the Dominion and could not be affected by
provincial legislation. Ther%L;he court is a court
entirely in the juvdgment of the Parliament; it may be a
cood court or it may be a poor court; it is juét sﬁch a
court as the Parlisment provides for; it is subject to
their exclusive jurisdiction.

TORD ROBSOIT : But you will admit, I suppose, that section
101 is 2 qualification by the Dominion T.egislature upon
the exclusive adrministration of justice that it gave to
the province under subsection 14 of section 22, because
the formation of a court of appeal to scme extent limits
their provincial autonomy.

TR TTWCOTRT ¢ Yes.,

TORD ROBSOIT : Therefore the Tegislature has said, "We will
oualify that to scme extent by making the Dominion establish
a court of zppeal." Do jou say under those words the
Dorinion might still further qualify the rights of the
provinece by es*iablishing not merely a court of appeal in
the ordinary sense, but by establishing a couvrt of inaquiry
into the propriety of provincial legislation, hecause that
is what you are contending for ? The question rou put
as to the interpretation of previncial legislation amounts

tn this ; that the Court established under section 101
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may approve or condemn - it cannot of course repeal -

such Jegislation after inquiry inte it. Is not that a

very extensive addition to the qualifications the Dominion
may put upon provincial power ? 71t is one thing, you know,
to say the Dominion may estatlish a court of law, and anctherx
thing to say it may establish a general court of inouiry or

investigrtion into the misdcings of the provinces.

A

TEWCONEE @ It has established a court of appeal and a
divisional court for the better administration of the
laws of Canada, and consistently with that it has power

to pass laws for the peace, order and good gevernment of
Canada generally. XNow your Lordhsip's svgrestion is that

it is incompatible with the constitutien of that court as
such to have this jurisdiction cast upon it. I would like
to refer your T.ordship to the case of =x parte County Coun-
cil of Kent, revorted in 1891, 1 Queen's Bench Division,
reading varticularly the observations cf the Tord Chancellor,
Tord Halsbury, corroborated again at page 728, Tow, my
TLords, *that arose on a clause of the Ticecal Government Act
1888 which provided that"if any question zmrmse arises, or

is about to arise, as to whether any business, power, duty,
or liatility, is c¢r is not transferred to any couniy council
cr jeint conmittee under this Act, that aouestion, without
prejudice to any other mode df trying it, muy, on the appli-
cation ¢f a chairman of quarter sessions, or c¢f tne county
council, committee, or other local authority concerned, be
submitted for decision %o the High Court of Justice in such
surmars manner as subject to any rules of Court may de
directed by the Cecurt; ond the Court; after hearing such
parties and takine such evidence (if any) as it thinks

vst, shall decide the cuestion." - 2 very similar avthoiity

J
I submit tc that contained in secticn 60 of the Supreme
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Court Act, and perhaps the statement™ritliout prejudice to
um»/mmcﬁﬁhu

any other mode of trying it" is nct/equivalent to the siate-

ment that the decision should be adyisory only. Then T.ord

Halsbury said :"And now, dealing with <he subject matter

to which the gnestion relates, we cannot doubt that the

nature of the matter referred to is one rhich itself sugcests

that the npplication to the High Court of Justice is inten-

ded to he purely consultative. In %he first vrlace, it is

not necessarily a question that has arisen, but one which

may be about to arice. Tt is toc Te a question of the

transference of the 'business, power, duty, cr lizbility!"-

.

as in this case the cuestion is as to the distribution

ck
0

Jus
of legislative power -~ "It is +tc¢ be a question of the
transference of the 'business, power, duty, or liability!
from oné set of authorities tc another, and it appears to
have teen thought ccnvepient, without any existing legis-
lation justifying the intervention ¢f a Court of Justice,
that the ligh Court of Justice might be ccnsulted focr their
opinion as tc which local authority was tne proper autnority
for undertaking such ' business, power, duty, or liability.'
We have used the words 'might be consulted!, because, al-
though the actual language is 'submitted for decision', it
is a aquestion which might be ' about to arise'; and can,
therefcre, only be decided in the sense of exXpressing the
opinion of the Court how it cught to be decided when it
does arise. It is to be '"Vithout prejudice toc any other
mode of trying it', and it can cnly be submitted 'on the
apvlication of & chairman of quarter sessions, or of the
county council, committec, or other local authority con-
cerned.! So far as we can see, there is no obligation

on the High Court to hear anybody who might be interested
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as a matter c¢f fact in the decision of the question.
And hwen one sees that the only parties to such a consul-
tation are the authorities wiich may be charged with the
ad ministration cf the 'business, power, duty, or liability!,
it is to our minds clear that the legislature did not con-
template an actual dertermination of an existing dispute in
which a private right was invdived, &nd in which the cwner
of that private right would have all the crdinary rights
of a citizen to maintain it in a Court of law, but was |
solely dealing with the question c¢f which set of autha ities
should be charged with such and such periions of adminis-
tration. The legislature sufficiently guarded private
rights by saying that such an application to the High Court
should be without prejudice to any other mode of trying it.
They grve discretion'to the Court to hear such parties as
the Court itself should think Jjust, and confining the
decision, as we think they did, to the High Court of Justice,
they appear tc us vc have carefully avoided the use of any
language, or any forms of procedure which invelve a right
of appeal."
THE TORD CIHIANCELLOR : Substantially, althiough I believe not
in form, this is in the nature of a special case to be
decided by the IHigh Court as regards questions which are
about tc arise as well as questions which have arisen.
IR 1TRWCONBE : Yes.
TiDl T.ORD CHANICIWLIOR : It has some resemblance I tnink tc the
Statute we are now considering.

MR I'EWCOLBE : Yes,

TORD SHAW @ /Uhethes o thactienlar Aainesa, roer, ﬂ@‘@ W%' |
tb, or'konuﬂ; ﬂ2umaﬁ%»ﬁu£_
LR UFWCOMREE: The cnly question is here the British North

America Act came in, constituted a federal gevernment,
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and distributed the powers. 1llow as I have said before the

only question that is submitted here is as tc the distribu-

ticn of those powers. It arises in a number of ways, and

a nunmber of considerations weould come up if we are dealing

with the question on the merits, but that is the principle

of the reference, that is the object of the reference,

tc obtain a construction of the Act or things in respect

of these particulars. .
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THE LORD CHANCELLOR: The chief value of this case for
your argument seems to me to be this; that it was not
treated at all events by Parliament in England, as an

wmveongtitutional thing to take thg// of the High
Court, and to authorise specified people to applyrto them
in regard to questions which are about to arise.

IR NEVCOMBE: Yes, my-Lord, and without givihg a decision it

would be advisory only, and it would not prejudice the sultor

bt when it came up in actual litixgation.

THE LORD CHANCELTLOR: MUy impression is that it would be
conclusive unon the people concerned. You see it is about
the distribution of powers.

MR NEWCOMBE: Yes, but if these powers were executed to
the prejudice of an individual, he would not be bound by
that advice if he brought his action.

THE LORD CHANCELLOR: I agree,

P MR NEVWCOMBE: Therefore he is protected here, and it seems to
me the two provisions are very much alike, and shew that
there is not that incompatibility between these powers
which your Lordship suggests. That consideration is also
dealt with very well I think, in the Judgment of Mr Justiée
Duff, which my learned friend hés referred to., Now
my learned friend lr Nisbettreferred to the Constitution of
the United States, Article 3.

THE LORD CHANCELLOR: May I draw your attention first to this

® difference, because I think it is rather an important one. |

Of course it is a question of distribution of power, duties
or liabilities, and whether or not they are fe?erred to

a County Council or Joint Committee. The consequence is,
as the Court has power by rules to direct the manner

of trial, fhey would be able to be cerfain that all
persons intgrested would be before themnm,

MR NEWCOLBE: Yes, my Lord.

s i



THE T.ORD CHANCELILOR: So if it has to decide on a question
about to arise, or arising between A, B and. C, specified
persons, the Court is able to notify those persons, and
see that all interests are before thems I do not say it

¢? deprives tEF cage of the significance which you attach to
. 1%, but 4t/1imitedif in that vay.
MR NEWCOMBE: ©So far as that feature of it is concerned I do
| ® not know whether it affects your Lordship's view, but the
Judges of the Supreme Court have power to make general
rules and orders fpx regulating the procedure of the
Supreme Court, and so on.

THIE LORD CHANCELLOR: What is the reference to that?

MR NEWCOMBE: That is chapter 139 of the Revised Statutes,
1906, Urder the Supreme Court Act they have the power to
make rules, and in pursuance of that power they have made
rules for dealing with these references--general rules

" which provide for the directions being given as to notice,
and service, and so on. In this very case already, there
are certain outside interests which have intervened with
the permission of the Court to support the propriety of
the questions, and perhaps there are others the other
way--I do not know. There is the Manufacturer's Associa-
tion which is on the Record, and I think there is an Order
gsomewhere e

MR NISBETE They were allowed to be heze.Acard

.. LORD ROBSOM: These provisions only shew that the Dominion

‘ Parliament behafed reasonably-;that'is all,

1R NEVCOMBE: It only shews, my Lord, that there are provisions
intended, as far as foresight can determine, to provide
that every person shall have reasonable opportuhity of
being notified, and represented,

Then, my Lords, as to my learned friend's obser-

2
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vationswith regard to the Supreme Court of the United States,
and provision being made in the Constitution that there
shall be one Supreme Court, what happened there was that
the President proposed to consult the Court, very much as
in those days the Xing would have consulted his judges,

and it was said by Chievauatice Marshall that that was
inconsistent with the Constitution.

THE LORD CHANCELLOR: I have been looking at this case of
Marbury v Maddison to see if I can learn something from
it, but I do not see the passage in question in Chief
Justice Marshall's decision in which he speaks about the
question.

SIR ROBERT FIXLAY: I do not think it does occur there, my
Lord; it must be in one of the other references., That is
the only volume referred to in the Note to Story whieh
we have, and I think the Chief Justice's opinion must be
under some other reference.

MR NEWCOMBE: Apparently it is in the Life of Washington.,

SIR ROBERT FINLAY: Yes, probably, we‘oould not get the book,

THE LORD CHANCELLOR: As I gather, the principle was certainly
acted upon in the United States.

MR NEWCOMBE: I think it is very likely, for this reason, that
there is this distinction, and it is a broad distinection,
between our Constitution and theirsy The Federal Legis-
lature of the United Btates has only those limited and
express powers which are conferred upon it by the constitu-
tion, as a grant by the States which are regarded as
sovereign powers, and is/subject to that grant whiéh—%h;y
saﬁ/must be strictly construed an@[;;xaineé by legislative
powers. Now it is the other way in the Dominion; all
legislative powers are vested in Parliament, excep} those

specially enumerated, which are with the Province§ and where

there is any conflict, the Dominion legislation prevails,
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THE LORD CHANCELLOR: I agree that, but what do you say abqut
thig-~ the ratio deci dendi did not relate to any question
of whether the powers which were delegated, were from the
centre, or came from the circumference--they turn upon
the essential need of the Jjudicial tribunal.

MR NEWCOMBE: I agree-~I think so my5Lord--they were to consti-
tute one Supreme Court, that is all that they could do.
Their grant is 5&;be strictly construed, It was not necess-
ary to giwye that/all, and perhaps not usual; we might
say that there should be an advisory jurisdiction to
the Executivem vested in the tribunal--that is all that is
involved in Chief Justice Marshalll's statement, I submit,
But it would be quite otherwige if he had found in the
Constitgﬁion a provision that the Courts could make all laws
for the peace, order and good government of the country,
excepting in respect of those special matters which
were committed to the States.

Now my learned friend referred to, but did not
guote from Dr Lushington's Judgment In Re Schlumberger,
9 Moore, Privy Council, page 12, That was the case
under the Statute of 3 and 4, William iv, section 3,
I only want to read a passage from it to shew that Dr
Lushington co ’idered that the construction of section 3
#hich says: "Shall be lawfulfor His Majesty to refer to
the gald Judicial Committee for hearing, or consideration,
any such other matters whatsoever as His MajJesty shall
think fit, and such Cormmittee shall thereupon hear or cone-
sider the same, and shall advise His Majesty thereon in
manner aforesaid™. And he sald: "Now these words have
already been the subject of some discussion before the
Judicial Cormittee, and I believe one or two atteﬁpts were

made in the first instance to impose a limitation upon

them; but the Judicial Committee were of opinion thg%f t
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did not come before the public, that they were not entitled
to put any limitdtion upon these words in any of the
matters referred to them by the Crown. The same opinion is
entertained by their Lordships on the present occasion,
namely that they are bound to advise Her Majesty as to

Her revoking the Order in Council, and anulling any
warrant which Her Majesty may have caused to be made for
the making of any such letters patent as prayed in the
Petition,s Thelr Lordships are of opinion that there is
enough in this reference, not merely to Jjustify, but
absoiutely to require them to proceed, because this is
referred to them by an Order in Council which refers it
to them, falls within the purview of the provisions of

the Statute, 3 and 4 William iv , chapbter 41, section 4,
which enacts, and proscribes what shall be their duty, and
in compliance with that duty they must entertain the
prayer of this Petition, and hear it". I refer to that

in order to shew that it was not, although his Lordship
suggested it may have been, unnecessaryto enact that
Statute, and perhaps His lajesty would have had the

power to call upon His Privy Councillors for advice dnde-
pendently. fet the Statute was passed, and it was not in
respect of the Constitutional, or common law right of

His Majesty that Dr Lushington was speaking, but on the
construction of the Statute, which is inx terms very much
in correspondence with this one.

Now, my Lords, with regard to the generality
and scope of the powers of Parliament urder the general words
of section 91, in the case of Hodge v The Queen, 9 Appeal
cases, pages 131 and 132, your Lordships speaking of.the
constitution of the local assemblies saidé "When the British

North America Act enacted fhat there should be a legislature

for Ontario, and that its legislative assemby should have
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exclusive authority to make laws for the provincé, and for
provincial purposes in relation to the matters enumerated
in section 92, it conferred powers not in any sense to be
exercised by delegation from, or as agents of the Imperial
Parliament, but authority as plenary and as ample within
the limits prescribed by section 92 as the Imperial
Pafliament in the plenitude of its powexr pdssessed and could
bestow, With these limits of subjects and area the local
legislature is supreme, and has the same authority as the
Imperial Parliament, or the Parliament of the Dominion®.--
"authority as plﬁiply and ample as the Imperial Parliament
possessed and could béstow”. Then in 5 Appeal OGases, page
118, in the case of Valin v Langiois, Lord Selborne,
referring to the distribution of powers, said: "In the
present case their Lordships find that the subject matter
of this controversy, that is, the determination of the way
in whieh questions of this nature are to be decided, as

to the validity of the returns of members to the Canadian
Parliament, is, beyond all doubt, placed within the
authority and the legi®lative power of thg Dominion Par-
liament by the 4l1lst section of the Act of 1867, to which
reference has been made; upon that point no controversy
is raised, The controversy is solely whether the power
which that Parliament possesses of making provision for
the mode of determining such questions, has been competently
or incompetently exercised, The only ground on which it
is alleged to have been incompetently exercisedis that

by the 91st and 92nd clauses of the Act of 1867, which
distribute Legislative powers between the Provincial amd
the Dominion Legislatures, the Dominion Parliament is
excluded from the power of legislating on any matters
coming within those Cccilasses of subjects which are assigned

exclusively to the Legislatures of the provinces", Then
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in the case of the Bank of Toronto v Lambe, 12 Appeal
Cases, pages 187 and 188, Lord Hobhouse sayst "Their

Lordships have to construe the express words of an Act of

Parliament which makes an elaborate distribution of the whole

fiela of legislative authority betﬁeen two legislative
bodies, and at the same time provides for the federated
provinces a carefully baianced constitution®, And in
prophy v The Attorney General of Manitoba, 1895 Appeal
Cases, at page 222, Loxrd Herschell said: "It must be

remembefed that the Provincial Legislature is not in ail

respects supreme within the province. Its legislative

power is strictly limited., It can deal only with
matters declared to be within its cognizance by the

British North America Act as varied by the Manitoba Act.

In all other cases legislative authority rests with

the Dominion Parliament”.
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' THE LOKD CHANCELLOR: There is no doubf I suppese that if you
can only draw the line of demarcation, which is not always
between
easy, there is a distribution of all the power/swkrEx Pro-
vincial and Dominion?
LR NEWCOMBE: Yes, my Lord.
THE LORD CHANCELLOR: But at the same time when you 100%&2} )
those powers have you not to remember that there is‘aé;;ys
P a—juddepture set up by the British North America Act, and
I suggest to you whether 1t might not be that the judicature
also has its limits by reason of its being a judicature in-
a constitution similar to that of the United Kingdom.
MR NEWCOMBE: Not a limit; 1 submit it includes the incapacity
to exercise a power conferred by the Parldament such as
this. These clauses distribute all subjects of legislation

between the Parliament of the Dominion and the several

legislatures of the Provinces--all subjects of legislation;

“ and in the case of Reil v The Queen, reported in 10 Appeal
Cases, Page 675, the Lord Chancellor (Lord Halsbury) refer-
ring to these words "peace, order and géod government",
sald: "The words of the Statute are apt to authorise the
utmost discretion of enactment for the attainment of the
objedts pointed to". Now broader language than that I
submit could not be used, and if, as I argue, it is incom-
patible, it certainly is not unusual. We have had ahcient
practice and we have had modern practice in this country

F for the summoning of the Judges, and the requirement. that
they shall answer these questions. We have a constitution
based on that of the iother Country in pursuance of that,
and, following that example, Parliament has legislated to
authorise the executive to make these references; and there-
fore I submit wigther the Court is acting as a Court or is
acting as the nominee of Parliament for the purpose of

doing this, they are doing it within their constitutional

powers. The Court and its members of course, like other
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subjects,are bound by the Statutes; they are[&mmune from
legislative authority; and it does peem to me that the
Parliament of Canada, constituted under the British North
America Act, with all the powers which it possesses, and
has been supposed to possess, is really a pretty small
hffair if it cannot impose upon the Court the duty to
answer questions trespecting the distribution of power under

'Y the British North America Act. If that is compatible with
‘ the constitution of the Court, Zpxsxxkg apparently there is
no objection, and apparently that is the end of the case;
if it is incompatible, it is the intention of Parliament
that they should do it--the rest goes but that remains.

TﬁE LORD CHANCELLOR: You mean supposing the Court be, by
Canadian Statute, authorised to be a Court of Appeal in
the ordinary sense, and also authorised to discharge this
function of answering questions, do,you say that the second

!' must prevail come what may; and if it is incompatible with
the judicial function, then the judicial function is ultra
vires?

MR NEWCOMBE: Yes, if Parljament has manifested that intention
and it does nothing else, I submit when it deliberately
enacts this, it is so.

LOED ATKINSON: Could they enact that they shall not hear

~ appeals, but shall execute their own decrees--that would
be all in the administration of justice. Surely you cannot
‘. say that the Zegislature, under this power of "peace, order
and good government" can practically tear up the sections
of the British North America Act.

LORD SHAW: That would be a distinct repeal of Section 101
which was passed for the provision of, and the organisation
of a general Court of Appeal.

THE LORD CHANCELLOR: I can see your point, lir Newcombe, but

mgght
mgx¥ek/I suggest the difficulty which is in my mind? 1In

England, admitting and supposing that a Court of Justice,
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according to the principles of the Constitution which you
have adopted in Canada, namely, the Act of 1867, does im-
port certain things--I mean it does import that it shall
act, and not be prohibited from acting judicially and so
forth--supposing that to be so, do you say, according to
the judicial position as prevailing in Englarnd, and as is
constitutional in England, there is included the practice
N of, under some ciicumstances, answering eesksm questions
which are asked, not in the litigation, and that being so
the Canadian Parliament can properly legislate with regard
to the form and mode of asking questions which it is con-
stitutional, both in England and Canada, to ask. That I
understand to be youf argumént.

MR NEWCOMBE: Yes, my Loxrd.

THE LORD CHANC:LLOR: And there is a great deal of force, no
doubt, in it; but then comes this: in the Canadian Act it

‘i says the Judges must answef--it is put upon them as an
imperative duty. That may be lawful or not, but is not that
going further than the English Brecedent.

LR NEWCOMBE: It may be so, but that question does not arise.
That question has not been debated. They can put the
questions, and the Court has jurisdiction to entertain
argument as to whether they should answer those questions
or not. That is the position in which it comes before your
Lcrdships, and we would be entitled to have the views of

‘ the Supreme Court of Canada upon the question as to whether
thev are bound to answer this question before it is con-
gsidered Dby your Lordships on appeal,

THE LORD CHAYCELI.OR: That is why I want to probe the real
position you are arguing fer. Is your position this: we
can ask any question and treat it as a breach of Statute
whatever the consequences may be, and say: "You disobey

the law, you Judges, if you do not answer? Or is your an-

swer that we can put the questiony but if there is any
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reason why, as Ju%ge y.you think it is incompatible with
the administratibn that you should answer them, then we
acknowledge that you are not e%%igeﬁ[%o answer them.

IR NEWCOLBE: That is a point of it; Judges are entitled to ask
to be heard.

LORD ROBSON: The second point 1is not one you have considered,
or rather is not one you maintain here. Are you contending

[ ) that the Judges must answer whether 'they like it or not,
or that they have some discretion as to the character of
the questions put to them, and may refuse ﬁo answer?

IR NIWCOMBE: We do not deny the right to exercise a discretion,
but we say we are entitled to be heard to show it is ex-
pedient to answer the questions.

THE LORD CHANCELLOR: I thought that was your’position: "We
say we have a right to ask the questionj and we have a
right to be heard before you as to whether you are bound

. to answer them. We acknowledge you are the authority to
say whethef you are entitled to answer them or not".
MR NEWCOMBE: Yes, my Lord, and we are met at the outset by the
. question
statement that there is no power teo put the/Brakmmmxk.

LORD ATKINSON: Do you consider the Act means "and shall if
they think it right answer the questions"--because Four
argument must come to that. Is i1t to be read "shall if
they think fit", or "if they think right".

MR NLWCOLUBE: The Judges have always exercised the power to

) discriminate and point out reasons, if there be xmx reasons,
why a question cannot be conveniently answered.

I.OF®D ATKINSON: Certainly, if that was the object of the Act
it was most inaptly exprssed, because it says "Shall answer",

THE LOKD CHANCILI.OR: Would you mind, Mr Newcombe, considering
a point which is to me very crucial and important, namely,
what is the exact position you want to take up in argument

o)
with regard to that2-whether it is thﬁythexe $s an obliga-

tion to ask, and a duty to answer in all circumstanceqﬁ
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or whether it be that there is a right to ask, but a right
also on the part of the Court to say "We think this inter-

feres with the adrministration of justice".

 NEWCOMBE: 1 will consider that, lLv Lord.

(Adjourned tc tomorrow, 11 o'clock).
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