Judgment of U Lords of the Judicial Com-
mittec of the Privy Council on the Appeal
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Devwverep vy e LORD CHANCELLOR ]

The real point raised i this most important
case 1x whether or not an Act of the Dominion
Parliament authorising questions either of law or
of fact to bhe pur to the Supreme Court and
vequiring the Judges of that Court to answer
them on the request of the Governor in (‘ouncil
is a valid enactment within the powers of that
Parliament.  Much care and learning have heen
devoted to the case, and their Lordships are
under a deep debt to all the learned Judges who
have delivered their opinions upon this anxious
controversy.

In 1367, the desire of (‘apada for a definite
constitution embracing the entire Dominion was
embodied in the DBritish North America Act.
Now, there can he no doubt that under this

organic instrument the powers distributed
[35] J.114 125.—51912. E. &S, A



2

between the Dominion on the one hand and the
Provinces on the other hand, cover the whole
area of self-government within the whole area
of Canada. [t would be subversive of the entire
scheme and policy of the Act to assnme that
any point of internal self-government was with-
held from Canada. Nuwnerous points have arisen,
and may hereafter arise, upon those provisions
of the Act which draw the dividing line hetween
what belongs to the Dominion or to the Province
respectively. An exhaustive enumeration heing
unattainable (so infinite are the subjects of
possible legislation), general terms are necessarily
used in describing what either is to have, and
with the use of general terms comes the risk of
some confusion, whenever a case arises in which
it can be said that the power clanned falls within
the description of what the Dominion is to have,
and also within the description of what  the
Provinee 1s to have.  Sach apparent overlapping
15 anavordable, and the doty of a Court ol Law
is to decide o ocach particulior case on wlueh
side of the line it lalls 1 view of the wlhole
Slatute.

I the present case, however, quite a different
contention 1s advanced on behall of the Provinces.
[ is argned, incdeed, that the Dominion Aet
anthorising qnestions to be asked of the Supreme
Coourt is an invasion ol Provincial rights, but

not hecaese the power ol asking snch questions

belongs  exclusively w0 the  Provinees.  The
real ground s far wider. L ts wo less than

this  that no legislature 1 Canada has  the
right to pass an Act Tor asking such questions
at all. This s the leature ol the present
Appeal which makes 1t so grave and far-reach-
me. ltowould be one thing to say that under
the Canadian Constitution what has been done
could be done only by a Provineial Legislature
within itx own Province. [t is quite a dilferent
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thing to say that it cannot bhe done at all,
being, as it 1s, a matter affecting the internal
affairs of Clanada, and, on the face of 1t, regu-
lating the functions of a Court of Law, which are
part of the ordinary machinery of Government
in all civilised countries.

Broadly speaking the argument on hehali of
the Provinces proceeded upon the following lines.
They said that the power to ask questions of the
Supreme Court, sought to he bestowed upon the
Dominion Governinent by the impugned Act, is
so wide In 1ts terms as to admit of a gross
interference with the judicial character of that
Court, and, therefore, of grave prejudice to the
rights of the ’rovinces and of individual citizens.
Any question, whether of law or fact, it was
urged, can he put to the Supreme (‘ourt, and
they are required to answer 1t with their reasons.
Though no direct effect 1s to result {rom the
answers so given, and no right or property is
thereby to be adjudged, yet, say the Appellants,
the indirect result of such a proceeding may bhe
and will he most fatal. When the opinion of the
highest Court of Appeal for all ("anada has been
given upon matters both of law and of fact, it is
said 1t is not in human nature to expect that, if the
same matter is again raised upon a concrete casc
by an individual litigant before the same Court,
its members can divest themselves of their precon-
ceived opintons; whereby may ensue not merely
a distrust of their freedom {rom prepossession,
but actual injustice, inasmuch as they will in fact,
however unintentionally, be bhiassed. The
Appellants further insist that although the Act n
question provides for requiring argument, and
directing that Counsel shall be heard belore the
questions are answered, yet the persons who may
he affected by the answers cannot be known
beforehand, and therefore will he prejudiced
without so much as an opportunity of stating
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their ohjections hefore the Supreme Court has
arrived at what will virtually be a determination
of their rights.

This view, which was most powerfully pre-
sented, has a twofold aspect. [t may be regarded
as a commentary upon the wisdom of such an
enactment.  With that this Doard is in no sense
concerned. A Court of law has nothing to do with
a Canadian Act of Parlivment, lawfully passed,
except to give 1t effect according to its tenor.
No one who has experience of judicial duties
can doubt that, if an Act of this kind were
abused, manifold evils might follow, including
undeserved suspicion of the course of justice
and much embarrassment and anxlety to the
Judges themselves.  Such considerations are
proper, no doubt, to he weighed by those who
make and by those who administer the laws of
Canada, nor 1is any Court of law entitled to
suppose that they have not been or will not be
duly so weighed. So far as it is a matter of
wisdom or policy, it 1s for the determination
of the Parlianient. It is true that from time to
time the Courts of this and of other countries,
whether under the British Hag or not, have to
consider and set aside, as void, transactions upon
the ground that they are against public policy.
But no such doctrine can apply to an Act of
Parliament. It is applicable only to the trans-
actions ol individuals. 1t cannot be too strongly
put that with the wisdom or expediency or policy
of an Act, lawfully passed, no Court has a word
to say. All, therefore that their Lordships can
consider in the argument under vreview Is,
whether it takes them o step towards proving that
this Act 15 outside the authority of the Canadian
Parliament, which is purely a question of the
constitutional law of Canada.

In the interpretation of a completely self-
governing Constitution founded upon a written
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organic instrument, such as the British North
America Act, if the text is explicit the text is con-
clusive, alike in what 1t directs and what it forbids.
When the text 1s ambiguous, as, for example,
when the words establishing two mutually ex-
clusive jurisdictions are wide enough to bring a
particular power within either, recourse must be
had to the context and scheme of the Act.
Again, if the text says nothing expressly, then
1t 18 not to be presumed that the Constitution
withholds the power altogether. On the con-
trary, it 1s to be taken for granted that the
power 1s bestowed in some quarter unless it be
extraneous to the Statute itself (as, lor example,
a power to make laws for some part of FHis
Majesty’s dominions outside of Canada) or other-
wise 1s clearly repugnant to its sense. For,
whatever belongs to self-government in Canada
belongs either to the Dominion or to the Pro-
vinces, within the limits of the British North
America Act. It certainly would not he sufficient
to say that the exercise of a power might
be oppressive, because that result might ensue
from the abuse of a great number of powers
indispensable to self-government, and, obviously,
bestowed by the Dritish North America Act.
Indeed it might ensue from the breach of almost
any power.

Is it then to be said that a power to place
upon the Supreme Court the duty of answering
questions of law or fact when put by the
Governor in Council does not reside in the
Parliament of Canada? This particular power
is not mentioned in the British North America
Act, either explicitly or in ambiguous terms.
In the 9lst section the Dominion Parliament is
invested with the duty of making laws for the
peace, order, and good government of Canada,
subject to expressed reservations. In the 10]st

3114 B
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section the Dominion is enabled to establish a
Supreme Court of Appeal from the Provinces.
And so when the Supreme Court was established
1t had and has jurisdiction to hear appeals from
the Provincial Courts. But of any power to ask
the Court for its opinion, there is no word in the
Act. All depends upon whether such a power
is repugnant to that Act. The Provinces by
their Counsel maintain, in effect, the aflirma-
tive. 'T'hey say that when a Court of Appeal
from all the Provincial Courts is authorised to be
set up. that carries with it an implied condition
that the Court of Appeal shall he in truth a
judicial body, acccording to the conception of
juclicial character obtaining in civilized countries
and especially obtaining in Great DBritain to
whose constitutiou the Constitution of Canada is
intended to be similar, as recited in the DBritish
North Ainerica Act, 1867  And theysay thatto— — — - e I
place the duty of answering questions, such as
the Canadian Act under consideration does
require the Court to answer, is Incompatible
with the maintenance of such judicial character
or of public confidence iIn it or with the free
access to an unbiassed tribunal of Appeal to
which litigants in the Provincial Courts are ot
right entitled. This argument in truth arraigns
the lawfulness of so treating a Court upon the
ground that a Court liable to be so treated
ceases to be such a judiciary as the Coustitution
provides for. The argument on behall of the
Provinces was presented substantially as just
stated, though mnot in identical words. But,
however presented, no argument which falls
short of this could claim serious attention. If,
notwithstanding the liability to answer questions,
the Supremne Court is still a judiciary within the
meaning ol the British North America Act, then
there is no ground for saying that the impugned
Canadian Act is ultra vires.
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In course of the discussion both here and in
the Canadian Courts full reference was made to
the law and practice observed by the Judicial
(‘fommittee, House of Lords, and His Majesty's
Judges.

It appcars that the idea of guestions being
put by the Executive Government to the Supreme
Clourt of Canada was suggested in the first
mstance by the 4th section of the Aect of
William IV. For the earliest Canadian Act on
this subject (that of 1375), adopts in cffect the
words of the 4th section. This analogy, no doubt,
has some value, inasmuch as this Committee,
exercising most important judicial functions, is
undoubtedly liable to be asked questions of any
kind by the authority of the Crown, and the
procedure is used from time to time, though
rarely and with a careful regard to the nature
of the reterence (On the other hand it must be
remembered thal the members of the Judicial
Committee are all Privy Councillors, bound as
such to advise the Crown when so required in
that capacity. Upon the whole, it does seem
strange that a Court, for such in effect this is,
should have been for three-quarters of a century
Liable to answer questions put by the Crown, and
should have done it without the least suggestion
of Inconvenience or impropriety, if the saie thing
when attempted 1n Canada deserves to be stigia-
tised as subversive of the judicial functions.

In regard to the House of Lords, there is no
doubt that when exercising its judicial functions
as the highest Court of Appeal from the Courts
of the United Kingdom, that House has a right
to summon the Judges and to ask of them such
questions as it may think necessary for the
decistion of a particular case. That is a very
different thing from asking questions unconnected
with a pending cause as to the state or effect of
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the law in general. Dut there is also authority
for saying that the House of lLords possesses
in its legislative capacity a right to ask the
Judges what the law is, in order to better inform
itself how if at all the law should be altered.
The last instance of this being done occurred
some 50 years ago, when the right was expressly
asserted by Lords of undoubtedly high authority.
It is unnecessary turther to coneider this latter
claim of the House of Lords, which in fact has
very rarely been put to use, because it is a claim
resting upon the unwritten law of the Constitu-
tion and said to be within the privilege of one
branch of the [.egislature, whereas the point to he
decided in the present appeal is whether under a
particular written Constitution o Parliament can
entrust to the Executive Government a similar
power. Still it has a bearing upon the supposed
intrinsic abhorrence with which their Lordships
are asked to regard the putting of questions,
otherwise than hy litigation, to a Court of law.
Very little assistance is afforded by the almost
or altogether obsolete practice of His Majesty's
Judges in England being questioned by the
Crown as to the state of the law, if indeed it can
be said that there ever was any legitinate practice
of that kind. Since 1760, when Lord Mansfield
on bhehalf of His Majesty’s Judges did furnish an
answer, though with evident reluctance, as to the
Crown’s right to summon Lord George Sackville
bhefore a court-martial, no instance of such a
proceeding has been adduced. Earlier practice
in bad times is of no weight, and as the unwritten
(‘onstitution of England 1s a growth, not a [abric,
it may be that desuetude for 150 years has
rendered unconstitutional, in the scnse in which
that term is understood in England, any attempt
to repeat such an experiment. If the point ever
arises 1t must be settled upon the Judges of




England either assenting or refusing to comply
with the request. It will then be a question what
is the duty appertairiing to their oflice, which is
a very different question from that now before the
Board.

It is more to the purpose to consider what
has been the practice in Canada under the Dritish
North America Act, and how that practice has
been regarded hy Courts and the Judicial
Committee. The needs of one country may
differ from those of another, and Canada must
judge of Canadian requirements.

The first step towards authorising the
Executive Government of the Dominion to obtain
the opinion of the Supreme Court by a direct
request was taken in 1875 by the Canadian
Parliament. By the terms of the 1875 Act, any
question might be put to the Supreme Court.
Since then, 1 1391, and again in 1906, fresh
~Acts were passed, providing for the same thing
with more detail though not in wider terms,
and it 1s the 1906 Act which gave rise to the
present Appeal. Between 1875 and to-day the
Supreme Court from time to time has been asked
and has repeatedly answered questions put to it
in accordance with these Acts of the Canadian
Parliament. And it is very important that in
sik Instances, between the vears 1875 and 1912,
the answers given by that Court have been the
subject of appeal to the Judicial C'ommittee,
under a power to appeal which was comprised
in the Canadian Acts, and which gave authority
to this Board to entertain such Appeals, as
though they were Appeals from the ordinary
jurisdiction. In all cases the Appeal was enter-
tained ; in some cases the answers of the Supreme
Clourt were modified by their Lordships; and
in one case Lord Herschell, delivering the opinion

of the Board, declined to answer some of the
J. 114, C
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questions upon the ground that so doing might
prejudice particular interests of individuals
These circumstances were much and legitimately
dwelt upon oun behalf of the Canadian Attorney-
(teneral, as showing that the Acts now alleged
to have heen wultra vires, were In fact acted
upon, and so treated as valid, not only by the
Court in Canada but also on appeal in White-
hall. [t was urged on the other hand for the
Provinces, and with perfect truth, that in no one
of these cases was this point ever raised, and
that the Judicial Committee would be indisposed
to raise it when the parties to the appeal con-
curred in desiring a determination. [t seemns
that this does not dispose of the argument. The
Board would certainly be at all times averse
to taking any objection which would hinder the
ascertainment of any point of law which the
parties desired in good faith to have determined.
But it is not easy to believe that, if there is any -
force in the contention of the now Appellants,
the Judicial Committee would have so often
failed even to advert to a departure so serious
as 1s now mailntained, from what 1s due to the
independence and character of Courts of Justice.
It is clear indeed that no such apprehension
cver occurred to any of the great lawyers who
heard those cases. And that civcumstance
militates very strongly against the view now
put forward, that 1t is repugnant to the British
North An.erica Act and subversive of justice to
require the Court to answer questions not in
litigation.

Great welght ought also to be attached to
another significant circumstance. Nearly all the
Provinces have themselves passed provincial
laws requiring their own Courts to answer
questions not 1In litigation, In terms some-
what sunilar to the Dominion Act which they
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impugn. If it be said, as it was sald, that
Section 101 of the British North America Act
forbids this being done by the Dominion Par-
liament, that argument cannot apply to the
Provinecial Legislatures, because Section 101 does
not apply to the Provinces  Either, then, these
Provincial Acts are valid, while a sinular Act
passed by the Dominion is invalid, which seems
very strange, or the Provincial Acts as well
as that of the Dominion are ultra wires upon
the general ground already dwelt upon, that
a Court of Justice ceases 1n effect to be
a Court of Justice when such a duty 1is
laid uwpon it. Certainly it is remarkable that
for 35 years this point of view has apparently
escaped notice in Canada, and a contrary view,
‘now said to menace the very essence of juslice,
has been tranquilly acted upon without question
by the Legislatures of the Dominion and Pro-
vinces, by the Courts in Canada, and by the
Judicial Committee ever since the British Nerth
America Act established the present Constitution
of Canada. It s difficult to resist the conclusion
that the point now raised never would have heen
raised had it not been for the nature of the
questions which have been put to the Supreme
Court. If the questions to the Courts had been
limited to such as are in practice put to the
Judicial Committee (e.q., must Justices of the
Peace and Judges be re-sworn after a demise of
the Crown ?) no one would ever have thought of
saying 1t was ultra vires. It is now suggested
because the power conferred by the Canadian
Act, which i1s not and could not be wider in its
terms than that of William IV., applicable to
the Judicial Committee, has vesulted In asking
questions affecting the Provinces, or alleged to
to do so. But the answers are only advisory and
will have no more effect than the opinions of the

Law Officers. Perhaps another reason is that
1. 114 D
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the Act has resulted in askmg a series ol scarch-
ing questions very diflicult to answer exhaustively
and accurately without so many qualilications
and reservations as to make the answers ol little
value. The Supreme Court itself can however
cither point out In ifs answer these or other
considerations of a like kind, or can make the
necessary representations  to  the CGiovernor-
General in Council when it thinks right so
to treat any (uestion that may be put.  And the
Parliament ol Canada can control the action of
the Executive,

Yet the argument, that to put questions is
ultra vires, must be the same whether the power
is vightly or wrongly ased. LI you say that 1t 1s
mbia vires to put some lkinds of question, but
idlra vires to put other kinds ol question, then
you will have to draw the line between what may
he asked and what may not.  That must depend
upon what it 1s judicious or wise to ask, and can
in no sense rest upon considerations ol law,
What in substance their Lordships ave asked to
do is to say that the Canadian Parliament ought
not to pass laws like this because it mayv he
embarrassing and onervus to a Court, aud to
declare this law invalid because 1t ought not to
have been passed.

Their Lordships would he departing from
their legitimate provinee U they entertained (he
arguments of the Appellints.  They would really
he pronouncing upon the policy ol the (anadian
Parliament, which is exelusively the business of
the Canadian people, and 1s no concern ol this
Board. 1i is sullicient to point out the mischief
and inconvenience which might arise [rom an
mdiserinnnate and injudicions usce of the Act,
and leave it to the consideration of those who
alone are Jawlully and constitntionally entitled
to (lecide upon such a matter.

Thenr Lordships will thercfore huinhly advise
Fis  Majesty that this Appeal ought to be

dismissed.
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