Reasons for the Report of the lords of the
Judicial Comnattee of the Privy Council on
the Appeal of The Dominion Cotton Mills
Company, Limated, and others, v. (ieorge E.
Amyot and others (Respondents), and Alfred
Bruvet ([ntervenant), from the Superior
Cenrt of the Provuce of Quebec in Review ;
delivered the 1Tth May 1912,

PrESENT AT THE [EARING:

THIE LORD CIHHANCELLOR.
LORD MACNAGHTEN.
LORD ATKINSON.

LORD SHAW.

LORD ROBSON.

[Deiaverep sy LORD MACNAGHTEN]

At the conclusion of the argument in this
case it was intimated that their lLordships would
humbly advige 1lis Majesty that the Appeal
should be allowed and the action dismissed with
costs both here and below to be paid by the
Respondents, and that the Intervenant should
bear his own costs. An order to that effect has
been made and it only remains for their Lord-
ships to state briefly their reasons for the advice
so tendered to s Majesty.

'I'he action was brought by two shareholders
in the Dowminion Cotton Mills Company, Limited,
hereinafter called the Cotton Company, i therr
mdividual capacity against the Cotton Company
and the Dominion Textile Company, Limited,

hereinafter called the Textile Company, seeking
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to set aside a lease of the Cotton Company's
mills, dated the 10th of November 1905, which
was granted by the Cotton (lompany to the
Textile Company for the period of 21 years from
the lst of April 1905, as well as a resolution
passed by the Cotton Company m general
meeting approving of that lease.

No further or other relief was sought by che
Plaintiffs.

The Trial Judge in the Superior Court gave
judgment for the Plaintiffs and set aside both
the resolution and the lease with costs against
both Companies.

[n the Superior Court in Review the judg-
ment of the Trial Judge was aflirmed by a
majority of two judges to one, Charbonneau, .J.,
cissenting.

The grounds on which the Plainriffs claimed
relief were (1) that the lease was wltro vires the
Cotton Company, and (2} that the transaction
was of a fraudulent character and amounted to a
confiscation of the interests of the Plaintiffs and
other dissentient shareholders.

The Cotton Company was incorporated by
letters patent 1n the year 1390, with the object
of carrying on the business of cotton manu-
facturers, In 1900 the letters patent were
superseded by the Domumion Statute 63 &
64 Victoria, chap. 95, which empowered the
Cottore Company ‘“ to construct, acquire, operate,
“and dirpose of cotton and  woollen manw
“ factortes of every description.”

Although the Cotton Company paid dividends
in the earlier part of its existence, at first at the
rate of 8 per cent. and afterwards at the rate
of 6 per cent., the management seems to have
been unsound from the beginning. No resorve
fund was formed. No provision was made for
renewals. In 1899 on the appointment of a new
manager a sum of about $2,000,000 was spent or
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misspent on machinery. The expenditure was
made without the consent or knowledge of the
Bank of Montreal, who were the largest creditors
of the Cotton Company. Then application was
made to the Bank to provide for this cxpendi-
ture. The manager of the Bank was wmuch
dissatistied, and it was a question with the Bank
whether they would find the money or make
the Cctton Company liquidate their bills. Ulti-
mately the Bank consented to make the required
advance on the Company agreeing to issue honds
to the amount of $2,000,000. The bonds were
underwritten by the directors and the principal
creditors of the Company, the Bauk of Montreal
underwriting for §500,000 aud the president of the
Cotton Company and his friends for a still larger
amount. It was found impossible to dispose of
these bonds on the market either in Canada or
IEngland.  'The evidence 1s that ““ nobody would
“ take them.” So the Bank consented to ecarry
them for a time. The directors had previously
endeavoured to raise money Dby the issue of
preference shares, but they got no support from
the general public and very little help from
shareholders. Towards the eud of 1901 pay-
ment of dividends was (iscontinued.  The
shures of the Company fell to 26 cents. The
position of affairs was serious. The prospect of
dividends was, as the wanager ol the Bank of
Montreal says, “very remote.” To add to the
gravity of the situation ruinous competition was
going on in the cotton business. 'The principal
competitors of the Cotton Company were the
Merchants Cotton Cowpany, the Montinorency
Cotton Mills Company, and the Colonial Bleaching
and Printing Company. The Cotton Companies,
as Mr. Forget, the late president of the (otton
Company, says, “were fighting each other for
“all they were worth.”

In this state of things on the 29th of
December 1904 the Royal Trust Company, on
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hehalf of a syndicate formed for the purpose of
acquiring capital stock and a controlling influence
in the Cotton Company and its three principal
competitors, sent a circular to the shareholders in
the Cotton Company offering to purchase shares
in that Company at 50 per cent. of their par
valne, payable half in 6 per cent. bonds and half
in 7 per cent. prelercnce stock of a new Com-
pany then in course of formation, and afterwards
incorporated by letters patent as the Dominion
Textile Company. ‘The offer was accompanied
by a letter signed by the Directors of the
Cotton Clompany stating that they had con-
sidered the offer in all its bearings and had
come to the conclusion that it was a reasonable
proposal hacked by responsible parties and that
they considered its acceptance In the best interests
of their shareholders, and adding that they had
as individual shareholders uccepted the offer
and recommended all their shareholders to o
the same.

The holders of 24,467 shares in the Cotton
Company out of 30,3306 shares then outstanding
accepted the olfer of the Royal Trust Cowpany
and transferred their shares accordingly. Those
shares were alterwards vested in the Textile
Company. The Textile Company also acquired
a preponderating inHucnce in the three other
Companics and thus became in a position to
manage the businesses of the four Companies as
one concern. At first it was arranged that the
Textile Company should sell the goods produced
m the mills of the Cotton Company at a com-
mission which 1s shown by evidence to have
been a fair and reasonable commission. After-
wards, as a simpler and more convenient mode of
conducting the combined business, it was
arranged that the Textile Company should take
a lease of the Cotton Company’s mills, and so the
lease of the 10th of November 1905 was executed.
[t is in respect of this lease that the Plaintiffs
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sue ftor relief 1n this action, and the reliel asx
already stated is confined to a claiin to have the
lease declared null and void. It is difticult to see
what legitimate advantage the Plaintiffs could hope
to obtain from the ounly relief they claimed. The
lease 1f not wltra vires even though annulled by the
Court was capable of being ratified by the majority
who were of course interested in supporting it.

The principles applicable to cases wherea dis-
sentient minority ol shareholders in a company
seek redress against the action of the majority of
their associates are well scttled. Indeed they were
not contested at the Bar. In orvder to succeed
it is incumbent on the minority either to show
that the action of the majority is nltra ~ires or to
prove that the majority have abused their powers
and arc depriving the minority of their rights.
Tt wounld be pedantry to go through the line of
decisions by which those principles have been
established. DBut there 1s a passage in a recent
Judgment of this Board in the case of Burland v.
Farle, 1902, A.C. 33, which has the high authority
of T.ord Davey. so apposite to the circumstances
of the present case, that it may be usetul to cite
it at length.

» It s, say their Lordships, “*au elementary principle

of the law velating to joint stock companies that the

Court will not interfere with the internal management of

companies acting within their power. and, i tact, has no

jurisciiction to do so.  Again, it is clear law that n order
“to redress a wrong doue to the company or to vecover
moneys or damuges alleged to be due to the company the
< action should be primud facie brought by the company itsolf.
“These cardinal principles are laid down in the well-known
= cases of Foxe v, Harboltle® and Mezley vo Uston,¥ and in

* unmerons later cases which 1t 1s unuecessary to cite. But

an exception is made tn the second rule where the persons
“against whom the relief 1s songht themselves hold and
* control the majority of the shares in the compuany and
© will not permit an action to be brought in the name of
the company. In that case the Courts allow the shave-
holders complaming to bring an action in their own

names. This, however, ix a mere matter of procedure in
J. 133. B
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“ order to give a remedy forr & wrong which would other-
“wise escape redvess, and it is obvions that in such

an action the plaintiffs canuot have a larger right to

velief than the company itself would have if 1t were
* plaintiff, and cannot complain of aets which are valid if

“ done with the approval of the majority of the shareholders

ov are capable of being confirmed by the majority. The
“ gases in which the minority can maintain such an action

“ are thervefore confined to those in which the acts com-

-

plained of are of a fraudulent character or beyond the

¢ powers of the Company. A familiar example is where the

majority are endeavouring directly or indirectly to

appropriate to themselves money, propevty, or advantages
“ which belong to the Company or in which the other

shareholders e entitled to participate, as was alleged in

the case of Mender v. Hooper's Teleyrapl Works. ® 1t
“ should he added that no mere informality or irvegularity

which can be remedied by the majority will entitle the

~

minority to sue if the act when done regunlarly would he

~

within the powers of the company and the intention of
the majority of the sharcholders is clear. This may be
“ Muostrated by the judgment of Mellish, LI, i MucDougall
v, Gardiner, 1., Ch. D. 13,

“ There 1s yet  third principle which is fraportant for

the decision of this case.  Unless otherwise provided by

the regulations of the company a shareholder ix not

debarred from voting or nsing his voting power to carry

a resolution by the ehreunistance of his having a particular
“Interest in the subject matter of the vote. This is shown
‘ by the case before this Board of the North- Wesé I'raiespor-
lation Company, Limited, v, Beatty, 12 A C. 589. In
that casc the resolution of a general meeting to purchase

a vessel nt the vendor's price was held to be valid notwith-
*stunding that the vendor himscelf held the majority of the
“ sharves in the company, and rthe vesolution was carvied by
- his votex against Lhe minority who complained.”

The first question, thercfore, 1s: —Was the
leasc of the 10th of November 1905 wltra vires ?
On that point there 1s really no room for doubt
or argument. The Dominion Statute of L1900 in
express terms authorises the Cotton Company to
dispose of its mills, and the lease which is
impeached by the DPlaintiffs is a  disposition
within the letter of the Statute.

The next question is:-—Have the majority
abused their powers and deprived the minority

# 9 Ch. 350
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of their rights ? In their statement of claim the
Plaintiffs alleged that the lease was the result
or outcome of a coospiracy on the part of
the Syndicate which began by coercing or
deluding shareholders in the Cotton Company
imto parting with their shares at an under
value.  And the learned Counsel with the
view, it was said, of throwing light on the
transaction nupeached by the Plaintiffs, dwelt at
considerable lengih on the cirenlar o6 the Royal

Trust Company, the recommendation of the

Directors of the Cotton Company, wnd the short

space of time which the shareholders had to

make up their minds whether they would or

would not sell their shaves at the price olfered.

But the sale of the Company’s shares to the
Textile C'ompany is not the gist of this action.

— — No vomplaint, apparently, has ever been made
by any one of the selling shareholders on the

score of under value ov on any other ground.

And the majority of the Divectors not heing

members of the Syndicate after investigation and

consideration accepted the offer of the Royal

Trust Company wirthout acquiring or seeking to
acquire any interest in the Syndicate. No doubt
the Syndicate hoped and expected to make a

good thing out of the venture, aud of course

they offered the lowest price which in their

opinion would tempt a majority of the share-
holders to part with their shares.  On the other

hand it niust be borne in mind that unless the

venture were successful the security for the

price offered would be of comparatively little

value.
The Plaintiffs have gone into a great deal of
evidence for the purpose of showing that there

was a suspicion of some unfair dealing some-
where, and that the lease was granted at an
under value. In their Lordships’ opinion they

have not succeeded in proving anything of the
C

J. 183,
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kind. The bulk of their evidence consists of
a collection of Directors’ reports in past years
in which the shareholders were presented with
statements that would not bear close examination,
and with a view of the position of the Company
that was over sanguine if not extravagant. Nor
have the Plaintiffs, in their Lordships’ opinion,
succeeded in showing any oppressive conduct or
any want of good faith on the part of the directors
of the Textile Company, or the directors of the
Cotton Company nominated by the Textile
Company, or any individual connected with the
management of either of those Companies.
Oddly enough, in the statement of claim, one
of the grievances of the Plaintiffs 1s that
they were not given an opportunity of taking
part in the scheme which they denounce as a
[raucdulent conspiracy. The evidence seems to
show that the valuation which the direciors ol
the Clotton Company placed on the assets of thar
Company at the time when the Syndicate marle
thetr offer was a fair and liberal valuation,
that the C'otton Company was then going [rom
bad to worse, that there was no reasonable
prospect of any revival of prosperity, and what
15 still more important that the terms of the
lease werce mntended to be fair and are fair.

lu their Lordships’™ opinion the case of the
Plaintifts Tailed ou hoth grownds and they had
no hesitation in advising His Majesty that tho

action should be dismissed.
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