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This 13 an Appeal from a Judgment of the
Court of Appeal for British Columbia dated the
28th day of April 1911 reversing a Judgment of
My, Justice Clement upon a case stated by an
Avbitrator under the provisions of the British
Columbia Workmen's Compensation Act, 1902,

The {facts of the caxe are few and simple.
The Defendant Company had i therr employ-
ment at I'ernie, 1n the Province of DBritish
Columbia, a workman who was an alien, an
Austrian subject named Albert RKrzus.  While
in this employment he met with an aceident by
which he lost his life. It 1s admitted that this
accident was an accident “arising out of and in
“ the course of his |the deceased’s] employment,”
within the meaning of the above-mentioned
statute. ITe was a married man. His wife, now
his widow, resided at the time the accident
occurred, and still resides, in  Austria, and
was, like her deceased husband, an Austrian

subject.
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The Appellant is the legal personal repre-
sentative of the deceased, and resides in the
Province of British Columbia. As such repre-
sentative he in the interest of the widow, as a
dependant of her deceased husband, made an
application for compensation under the above-
mentioned Statute. The Arbitrator before whom
the application came, in exercise of the powers
conferret upon him by the 4th Section of the
second Schedule to the Act, submitted on the
23th of September 1910, in the form of a case
stated, for the decision of a Judge of the Supreme
Court of British Columbia, the three following
questions ; —

“1. Can the applicant who is the legal personal repre-
“ sentative of the deceased workman, and who is resident in
“ the Province of British Columbia, obtain an award for
“ compensation under the Workmen’s Compensation Act,
¢ 1902, the dependant of the deceased being an alien residing
“in a foreign country at the time of the accident out of
“ which the claim for compensation arose, and nt the time
“ of the deatli of the deceased workman and ever since ?

“2. Can such legal personal represeutative in such eir-
¢ cumstances cnforece payment to him of compensation so
“awarded by an action on the award ?

“3. Can such legal personal representative in such civ-
“ cumstunces enforce payment of the award pursuant to
“ Qection 8 of the Second Schedule of the Workmen's
“ Compensation Act, 1902 ¥

M. Justice Clement answered the first ol these
questions 1n the affirmative, and declined to
answer the others. The Statute with which he
was dealing is practically identical with the
Statute of the United Kingdomn, the Worlkimen's
Compensation Act of 1897, save that the duties
imposed upon the Registrar of Friendly Societies
by Section 3 of the latter are imposed upon the
Attorney-General of the DProvince hy Section 4
of the former. The widow of the deceased
admittedly comes within the definition of (epen-
dants contained in both Statutes; and the sole
question for decision on this Appeal, therelore,

is, whether the fact that the widow is an alien




resident in Austria prevents the Plaintiff, us
legal personal representative of the deceased,
from recovering compensation under the Pro-
vincial Aet since he would hold it, if recovered,
for her benefit. Tt 13 not disputed that if the
widow had heen rosident in Dritish Columbia at
the time of the accident and up to the date of
the inguiry hefore the Arhitrator this objection
could not have been raized. It is her present
re=idence outside the province, not the fact that
she is an alien, that it is urged disqualifies her.
Their Lordships did not understand it to e
contended that ¢ she had heen resident at the
periods above-mentioned, and compensation had
heen awarded in cesvect of the loss she had sus-
tatned she would have been hound to refund any
of the stum awarded 1f she had subsequent to ithe
award gone to reside outside the Province. Nor
was 1t contended that if the workman had been
injured only, not killed, the compensation in the
shape of a weekly sum pavable to him during
his iotal or partial incapacity for work would
have been [lorfeited, or should be termuinated
upon lis gommg to rveside in Nustrin Yot if the
principle upon which the decision of the majority
of the Court of Appeal, consisting of the Chief
Justice and Mr. Justice Galliher appears to he
Dased was sound, these results should logically
follow {rom the change of residence by the widow
and  her hushand respectively.  That Hrinciple
was, by the Chiel Justice, thus stated : “The
Workman's Compensation Act,” he said,

“s o it: natmre domestie or manicipal, and it may be
*yeaurded as a shifring of what one might call (though
= strictly not one) a duty, namely, to provide for the
~destitute. from the State to the ecmployer.  This Province
“ owes no sueh obligation to aliens abroad; these could not
** beeowe o buwden upon the State or upon private chavity in
“ the Ntate; henee, [ think, no intention ought to be inferred
* to impose obligations on craployers beyond that essential

“to accomplish whnat would appear to be the legislature’s
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“intention.  Or to put it in another way, that the general
“ words nsed in the Act relied upon as including foreign
“ dependants must be limited Dy rcference to what the
“legislature may faixly and reasonably be considered to
“ have had iy contemplation.”

Further on in his Judgment the learned
Chief Justice said :—

“There is very little internal evidence of the legis-
“ lature’s intention in this behalf to te found in the Act,
“but I think that Seetion 8 of the second schedule
“ furnishes some, although perbaps ouly slight evidence
“that those who enacted this legislation ncver had in
“ contemplation as a  person  entitled to be awnrded
“ compensation anyonc other than o resident of the
¢ province.”

The provision to which the learned Chief
Justice referred in this latter passage is that
requiring that when the amount of compen-
sation under the Act 1s uscertained, or any
weekly payments varied; or any other matter
decided under the Act Dby a commitiee, an
arbitrator, or by an agreement, a memoran-
dum thereof 1s to be seni to the registry
of the county for the district i which any
nerson entitled to such compensation resides,
who on being satisfied of its genuineness shall
record the memorandum 1in a special register
without lee, and thereupon the memorandum
shall for all purposes be enforceable as a county
court judgment. This provision is copied from
the corresponding scection of the second schedule
of the Statute of the Lnperial Parliament of
1897.  The words supposed to indicate that the
benefits of the Act are to be confined to residents,
namely the words-*“ for the district in which any
“ person entitled to such compensation resides,”
are omitted from the corresponding section of
the second schedule of the latest statute of the
Imperial Parliament dealing with the subject, the
Workmen'’s Compensation Act of 1906, Nothing
is stated as to the applicability of this provision



)

of the Act of British Columbia to the condition of
things existing in that province, nor is it stated
whether any rules of Court have heen made
prescribing how the provisions of the section
are to be carried out; hut in any event these
provisions constitute merely the machinery for
making the memorandum mentioned enforceable
as a county court judgment, and, strange to say,
this itself is immediately followed in the schedule
to the Act of 1897 by a section which appears to
be somewhat inconsistent with 1t.  Section 9, not
copied into the schedule to the Statute of the
Province, requires that when any matter under
the Act 1s to be done in a county court, or by or
hefore the judge or registrar of a county court,
then, unless the contrary intention appear, it is
to be done in or by or before the judge or
registrar of the county court of the district in
which all the parties concerned reside, or if they
reside in different districts the district in which
the accident occurred. In addition, the words,
“any person euntitled to such compensation
“resides,” occurring in  Section 8 of this
schedule, may well only apply to the legal
personal representative of a deceased workman
where there i1s oune, because in the definition
clause it 15 provided that any reference to a
workman when he is dead shall include a refer-
ence to his legal personal representative or his
dependants or other person entitled to whom
compensation is pavable.  And section 4 of the
first schedule of the Statute of 1902 enacts that
“ the payment shall 1 case of death be made to
“ the legal personal representative of the work-
“ maun, or if he has no legal personal representa-
“ tive toor for the benefit of his dependants,” &ec.
If there be a personal representative he 1s the
person to whom the compensation must he paid
as trustee, no doubt, for those entitled to it

beneficially, the dependants. If there be several
J. 14t B
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dependants, as there often are, they may be
resident m different districts, some within some
without the province to which the statute applies.
In such a case some person must sue in a repre-
sentative capacity, and 1t would appear to be
sufficient if the person who sued was resident
within the province since the words of the section
are not ‘“‘every person entitled to the compen-
“sation” but “any person entitled to such com-
“ pensation.”” No one person could in such a
case he entitled to all the compensation unless it
be the person claiming as representative of all
those entitled to sharein it. Again, the principle
adopted by the Chiet Justice would, where there
were several dependants, only one of whom was re-
sident within the province, exclude those resident
elsewhere from any share in the compensation
since none of them could become a hurden on
the public or private charity of the Province. A
result one would think greatly opposed to the
intention and purpose of the legislature.

The only authority upon which the learned
Chief Justice relied is the passage from Maxwell on
the Interpretation of Statutes, page 213, cited hy
the Master of the Rolls in his judgment in Tomalin
v. Pearson (1909), 2 K.B., p. 61, and the case
of Jeffries v. Boosey, 4 ILL. Cas. 815. This
latter was o case on the law of copyright and deals
with the exclusive right claimed by the assignee
of the assignee of the composer Bellini to
print for sale in ISingland copies of this com-
poser’s opera of ““ La Sonnambula.” The case has
not, in their Lordships’ view, any application to
the present case.

The passage cited from Maxwell on Statutes
runs thus :—

“Tn the absence of an intention clearly expressed or to
“ pe inferred from its langnage, or fromn the object or
“ gubject matter, ov history of the enactment, the pre-
“ sumption is that Parliament does not design its statutes




“ to operatc bevond the territovial limits of the United
¢ Kingdom.”

The principle embodied in the passage was
directly applicable to the case in which it was
cited, hecause there 1t was sought to apply a
statute of the United Kingdom to an accident
bappening in Malta, arising out of an employment
carrried on i Malta.  So to apply the statute
would, indeed, amount to making it operate be-
yond the territorial limits of the United Kingdon.
And the Court of Appeal held, quite rightly in their
Lordships’ view, that this Statute did not apply
to such an employment; but no attempt is made
in the present case to do anything of that kind.
Here it is not insisted that the Provincial statute
shall operate extraterritorially. It is insisted
that by its express words it imposes on the
employer a lability to compensate his workmen
for personal injuries by accident arising out of
and i the course of the employment which he
carries on, and in which they work. Where that
employment is carried on in the Province of
British Columbia, one of the results of this
intraterritorial operation of the Statute may, the
Respondents admit, possibly be that in some
cases a non-resiclent alien may derive a benefit
under it, but their Lerdships think that if the
liability thus expressly imposed is to De cut
down at all, or if the employer is to bLe re-
lieved from it to any extent, this must be done
either v some provision of the Statute itself or
of the xchedules attached to it, either expressed
or to ke clearly implied, and not by conjectures
as to the policy of the Act not suggested by its
language.

It 1s admitted that this case does not come
within the expressed exceptions contained in the
statute. If so the employer is, by the terms of
the Statute, made liable to pay the compensation

in accordance with the first schedule. ‘hen
I 14k C



S

one turns to that schedule one finds that in
cases where death results from the injury, and
the workman leaves behind him dependants
wholly or partly dependent upon his earnings,
the amount of the compensation not exceeding
in any case $1500 is to be paid. In one
case and only one case 1s this limit of the
compensation cut down or altered, namely,
where he leaves no dependants. Then the reason-
able expenses of his medical attendance and
burial not exceeding $100 are alone to be paid.

In Bawd v. Buirsztan (1906) 8 F. 438 (Court
of Session), it was assumed that the widow of
an alien workman who was herself an alien
resident abroad was entitled to recover; and
as Mr. Justice Irving pointed out in his dis-
senting judgment in the Court of Appeal it
was decided in the case of United Collieries
Company v. Stmpson (1909) A.C. 383, that where
the workman’s death resulted from the accident,
and he left as his sole dependant a mother who
died before she made any claim, her executrix
was entitled to recover the compensation to
which she became entitled on her son’s death.
On the principle adopted by the Court of Appeal
in the present case this decision should have been
otherwise, as the dependant heing dead she never
could become a burden on the public or private
charity of this country. On the whole case then
their Lordships are of opinion that the judgment
of the Court of Appeal was erroneous and should
be reversed, and that the answer given by
Mr. Justice Clement was correct in law, and
they will humbly advise His Majesty accordingly.
The Respondents must pay the costs of the
Appeal.







In the Privy Council.
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