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The appellant in this case is the plaintif]
in a suit brought against the respondents, under
circumstances to which full reference is neces-
sary ; his rights depend entirely upon the
fact that he 1is, and has, throughout the whole
history of these proceedings, been, a share-
holder in the Toronto Construction Company,
Limited, one of the defendants in the suit.
Between himself and the defendants G. S. Deeks,
(. M. Deeks, and T. R. Hinds, there have been
at sundry times various business arrangements
and relationships outside their association in
the Toronto Construction Company ; but, except
for the purpose of explaining what may have
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caused the conduct to which these proceedings
are due, it is unnecessary to refer at length to
these relationships.

The Respondent, the Toronto Construction
Company, was formed some time in 1905;
the date of its incorporation is nowhere exactly
stated, nor i1s it material. It appears that at
the date of its incorporation all the parties
were 1n business in various parts of the
Dominion of Canada and the United States of
America as contractors. The two defendants—
G. 8. Deeks and G. M. Deeks—were in part-
nership, and had just completed for the
Canadian Pacific Railway Company a subway
under the track of the Canadian Pacific Rail-
way at Winnipeg. In 1905 the Canadian
Pacific Railway were asking for tenders for the
construction of a line from Bolton to Parry
Sound, known as the Toronto Sudbury Line,
and the fenders of G. 8. Deeks made, as
it would appear, on behalf of the firm of
Deeks and Deeks, were accepted by the
company. Before tendering, arrangements had
been made by Messrs. Deeks with a firm of
Winters, Parsons, and Boomer that they should
take an interest in the contract to the extent
of one-half if G. S. Deeks were successful in
obtaining 1it. Mr. Winters, however, had as-
sumed certain obligations which rendered him
unwilling to accept his full share of responsi-
bility, and the plaintiff and the defendant,
Hinds, were accordingly introduced by him to
Mr. Deeks, in order to supplement his obligation,
with the result that all the parties agreed 1o
- share in the contract in the following propor-
tions: G. S. Deeks and G. M. Deeks to take
three-eighths ; the plaintiff and the defendant
Hinds to take three-eighths; and Winters,
Parsons and Boomer one-quarter. In order to
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place these relationships upon a fixed founda-
tion, and the better to define their interests, the
Toronto Construction Company was formed, and
its share capital distributed in the proportions
mentioned, the Company taking over and
carrying out the work under the contract.

In 1906 Messrs. Winter and Boomer with-
drew from the company, and the stock that
~they held was divided equally among the
remaining parties, so that the plaintiff and
each of the three defendants—George S. Deeks,
George M. Deeks, and T. R. Hinds--held one-
fourth of the entire capital of the company,
with the exception of four shares held by Mrs.
Deeks (the wife of George S. Deeks), whose
introduction as a shareholder was necessary in
order to provide the total number of five.
These interests have remained unchanged down
to the present time.

The board of directors was comprised of
Messrs. Deeks, Hinds, and the plaintiff, and,
in addition, George S. Deeks was appointed
president of the company, the plaintiff was
general manager, and Hinds was secretary
and treasurer, though their Lordships do not
think that the description of these offices
affords an accurate description of the duties
assumed and discharged by the various parties.
The company appears to have carried out the
work of laying the Toronto Sudbury Line to the
entire satisfaction of the Canadian Pacific Rail-
way, and they continued to tender, and were
{ortunate In obtaining a considerable number
of other contracts of great value from the
(lanadian Pacific Railway. Apart, however,
from this work, they undertook no other con-
tracts. As has been already stated, during
part of the time of the operations of the com-
pany, the plaintiff and the three defendants
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were associated togéther 1in various other
enterprises of a similar nature in Montana and
in the West, but no contracts were taken in
the east excepting by the Toronto Construction
Company.

In 1907 disagreement appears to have arisen
between the parties, and the different firms
which had been consiructed between them, and
were all partnerships at will, were dissolved,
and the parties refused to enter into any
further voluntary arrangements between them-
selves.

Subsequently, in 1909 the Canadian Pacilic
Railway Company invited tenders for an im-
portant contract, known as Seaboard Number 2,
a contract which involved the continuation of
a line which had been already laid by the
Toronto Construction Company. This contract
was tendered for by the company, in competi-
tion with others, in the wusual way. Their
tender did mnot appear to be the lowest.
In consideration, however, of the company
having previously constructed the line known
as Seaboard Number 1, the company was given
the contract at the lowest price. The date of
that contract was May 14th, 1910. Seaboard
Number 3 was again taken up on behalf of the
‘Toronto Construction Company, and apparently
the negotiations for 1t were entirely conducted
:by Mr. Hinds, or at any rate by Mr. Hinds and
Mr. Deeks; while finally a contract known as
.the Guelf Junction and Hamilton Branch was
also taken on the 29th of April 1911, Mr.
Leonard acting for the Canadian Pacific Railway,
and either G. 8, or G. M. Deeks acting on behalf
of the company. As this contract was nearing
completion, the defendant Hinds gave the
manager of the Toronto Construction Company
—H. F. McLean—instructions to get the work
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through as quickly as possible, as other work
was coming up. The statement upon this matter
is important, and it had better be given in the
actual words, taken ifrom the evidence of Mr.
McLean :—

“(Q.—Was the work on the Seaboard line handled in

“ any respect in any exceptional way, was there anything
out of the ordinary in the way that work was handled ?
¢ A.—What is that?

“ Was there anything out of the ordinary in the way

-~

the work on the Seaboard line No. 2 and 3 was han-
“ Jled? A.—I do not know that it was.

“Q.—Was it proceeded with at the ordinary rate of
“ expedition ?  A.—No, I think we made better progress
“ on that line than I had on the otber line.

«“ Q.—What was the reason for that progress? A.—We
hurried the work through.

" Q.—You hurried the work through? A.—Yes.

“Q.—Why did you do that ? A.—Why did we do it?

“Q.—Whby did you personally? A.—I always rush
“ our work as fast as we possibly can.

“@Q.—Did you get any instructions as regards the Sea-
“ poard line, any speeial instructions ?  A.—Yes, I had
“ gpecial instructions regarding the line.

“ Q.—Who did you reeceive these from? A.—] think
« it was from Mr. Hinds. 1 am quite sure it was Mr. Hinds
“ synd I do not remember any conversation with Mr. Decks
“ over it.

« Q.—Tell me what Mr. Hinds said about rushing the
¢ Qeaboard ° A.—He said there was other work coming
“ up. The Company was going to do it, if we rushed
“ this through and got it through that fall, our opportunity
« would be better to get this other work.

«Q.—Did he say what other work? A.—Yes, he
« referred to a contract the C.P.R. was proposing to run
“ on the South Shore—I do not know what the name of
“ the contract was. It is the line they were proposing to
“ run on the South Shore

«(Q.—The South Shore of what? A.—I think they
« called it the South Shore line. It was down near Lake

“ (ntario somewhere.
«().—We have referred in these proceedings continually
“ to a South Shore line—I think the line is sometimes
« peferred to as the Campbellford, Lake Erie & Western—-is
“ that the one ? A.—That is the one I have referred to.
g J474 B
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“ Q.—There are a great many South Shores, and I

“ wanted to make sure. And it was on these instructions

«“ of Mr. Hinds you acted in reference to the work?
“ A.—T acted on these instructions.

-4 Q.—And did you keep the work up later in the fall 7

“ A.—Yes, we tried our best to finish it, so we worked

“ away until December.

“Q.—For the same reasons ? A.—7Yes, on some of it,
“

and some of it we worked in the winter. -

“Q.—Was that unusual? A.—Not for the eclass of
work we were doing there—it would be unusual for the
class of work—ballasting and track laying in December.”

The South Shore contract is the cne which
has given rise to the present dispute, and it is
of the utmost importance to follow closely the
circumstances under which it was obtained.
The representative of the Canadian Pacific
Railway Company was a Mr. Leonard, and it
was he who arranged some, though it is
impossible to say how many, of the contracts
effected with the Toronto Construction Company
on behalf of the railway company.  His
negotiations were always carried out either
with Mr. Deeks or with Mr. Hinds, He never
discussed any details with any other person,
and he mnever saw the plaintiff in the office,
though he sometimes saw him on the line.

“

13

The management of Messrs. Deeks and
Hinds of the affairs of the construction com-
pany was eminently satisfactory; but so far
as rallway construction was concerned, the
whole of their reputation for the efficient
conduct of their business had been gained by
them while acting as directors of the Toronto
Construction Company.

- In 1911, and probably at an earlier date,
the three defendants had settled that they
would no longer continue business relationships
with the plaintiff. It is unnecessary to seek
the cause of the quarrel, or to determine
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whether they had good reason for the opinion
that they had formed. There was nothing to
compel them to work with or for the plaintiff,
and 1t is impossible to see that they were bound
to continue their relationship with him by
any legal or moral consideration. They were,
however, involved with him in different re-
ciprocal duties, by reason of their relationship
in connection with the Toronto Construction
Company, and if they desired freedom to act,
without regard to the restrictions that those
relationships imposed, it was necessary that
they should terminate their position as directors
and shareholders in the company, and place 1t
in dissolation. . This they could easily have
accomplished owing to the fact that they held
three-fourths of the share capital. It is sug-
gested that they might also have resolved at
a ceneral meeting of the company that the
company should no longer continue the work.
This would have been all but equivalent to a
resolution of voluntary liguidation; but even
this step was not taken. While still retaining
their position as directors, while still actually
acting as managers of the company, and with
their duties to the company of which the
plaintiff was a shareholder entircly unchanged,
they proceeded to mnegotiate with Mr. Leonard
for tlie new Shore Line contract, in reality on
their own behalf, but in exactly the same manner
as they had always acted for the company, and
doubtless with their claims enforced by the
expeditious manner in which they, while acting
for the company, had caused the last contract
to be carried through.

The mnegotiations for this contract were
opened by a telephone message sent through
to Mr. Hinds at the Toronto Construction
(*omupany’s oflice. Upon receipt of that message
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certain units of price were prepared in the
company’s office; and, the prices being ulti-
mately fixed, the defendant Hinds was informed
by Mr. Leonard that, although the prices had
been agreed to, the contract would not be then
immediately let, as it was necessary that there
should be an appropriation of the necessary
cash made to authorise the contract by the
Canadian Pacific Railway Company.

During the whole of this discussion, up
till the time when these prices were fixed, 1t
does not appear that at any moment the repre-
sentatives of the Canadian Pacific Railway
Company were told that this contract was in
any way different from the others that had
been mnegotiated in the same manner on behalf
of the Toronto Construction Company ; although
it was plain that Mr. Leonard had been told
by Mr. Deeks, when he was engaged on the
Geqrgian Bay and Seaboard line, that when it
was finished Messrs. Deeks and Hinds intended
to go on their own account and leave Mr. Cook.
But, after all the necessary preliminaries of
the contract had been concluded, Mr. Hinds
made to Mr. Leonard this statement: ‘ Remem-
“ ber, if we get this contract it i1s to be Deeks
“ and I, and not the Toronto Construction
‘“. Company.”
~ On March 12th, 1912, the Canadian Pacific
Railway Company made the necessary appropria-
tion for the contract, and this was communi-
cated to Mr. Deeks by Mr. Ramsay, who said
that they might proceed with the contract at once.
As from this moment, although the formal
contract was not signed until the 1st April, the
defendants became certain of their position, and
knew that they had obtained the contract for
themselves.  They then for the first time
informed the plaintiff of what had happened.
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He protested without result, and the defendant
—the Dominion Construction Company—was
formed by the three defendants, (. 8. Deeks,
G. ML Deeks, and T. R. Hinds, to carry out the
work. The contract was accordingly taken
over by this company, by whom the work was
carried out and the profits made.

On the 20th March 1912, there was a
meeting of directors of the Toronto Construc-
tion Company, at which the three defendants
were present; and they resolved that a fresh
meeting of the shareholders be held to con-
sider the question of the voluntary liquidation
of the company.

Ultimately, after sundry meetings which are
really not material, on the 26th of April 1913
resolutions were passed owing to the voting
power of the defendants, G. S. Deeks, G. M.
Deeks, and T. R. Hinds, approving the sale
of part of the plant of the company to the
Dominion Construction Company, and a declara-
tion was made that the company had no interest
i the Shore Line contract, and that the direc-
tors were authorised to delend this action,
which had in the meantime been instituted.

Two questions of law arise out of this long
history of fact. :

The first is whether, apart altogether from
the subsequent resolutions, the company would
have been at liberty to claim from the three
defendants the benefit of the contract which
they had obtained from the Canadian Pacific
Railway Company.

And the second, which only arises if the
first be answered in the affirmative, whether
in such event the majerity of the shareholders
of the company constituted by the three

defendants could ratify and approve of what
z J 474 . C
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was done, and thereby release all claim against
the directors.

It is the latter question to which the Appellate
Division of the Supreme Court of Ontario have
given most consideration, but the former needs
to be carefully examined in order to ascertain
the circumstances upon which the latter question
depends.

It cannot be properly answered by con-
sidering the abstract relationship of directors
and companies; the real matter for deter-
mination 1s what, in the special circumstances
of this case, was the relationship that existed
between Messrs. Deeks and Hinds and the
company that they controlled.

Now, it appears plain that the entire
management of the company, so far as obtain-
ing and executing contracts in the east was
concerned, was in their hands, and, indeed,
1t was in part this fact which was one of the
causes of their disagreement with the plaintiff.
The way they used this position is perfectly
plain. They accelerated the work on the ex-
piring contract of the company in order to
stand well with the Canadian Pacific Railway
when the next contract should be offered, and,
although Mr. McLean was told that the ac-
celeration was to enable the company to get
the mnew contract, yet they never allowed
the company to have any chances whatever
of acquiring the benefit, and avoided letting
their co-director have any knowledge of the
matter. Their Lordships think that the state-
ment of the Trial Judge upon this point is
well founded when le said that ““ it is hard
“ to resist the inference that Mr. Hinds was
“ carelul to avoid anything which would
“ waken Mr. Cook from his fancied security,”
and again, that “the sole and only object on
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¢ the part of the defendants was to get rid
“ of a business associate whom they deemed,
and I think rightly deemed, unsatisfactory
“ from a business standpoint.” In other words,
they intentionally concealed all circumstances
relating to their negotiations until a point had
been reached when the whole arrangement had
been concluded in their own favour, and there
was no longer any real chance that there could
be any interference with their plans. This
means that while entrusted with the conduct of
the affairs of the company they deliberately
designed to exclude, and used their influence
and position to exclude, the company whose
interest it was their first duty to protect.

[%4

It is quite impossible to enter into the
speculations which form part of the examina-
tion of Mr. Leonard and Mr. Ramsey on behalf
of the Canadian Pacific Railway. What might
have happened if the railway company from
the first considered Mr. Cook as a possible
competitor, or considered the position of the
Toronto Construction Company apart from
Messrs. Deeks and Hinds, is a matter too
conjectural to be brought into consideration.
Their Lordships think that the Appellate
Division of the Supreme Court of Ontario may
have been misled in the attempts that ther
made to see whether this particular duty of
the defendants had been the subject of previous
judicial decision. Their Lordships see no reason
to differ from the opinion which the Appellate
Division extracted from careful consideration of
the authorities, except so far as they were led
by these conclusions to regard the transaction
as ‘a question of policy and a matter that lay
entirely within the directors’ individual dis-
cretion. But this reservation is important, for
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throughout the whole of the judgments, both
of the learned Judge who tried this case
and of the Appellate Division, there is under-
lying rather the question as to whether the
transaction was not one which, by virtue of
their preponderating influence in the com-
pany, the defendants would be able ultimately
to put right, than the real question of whether
it was one into which, consistently with their
duty, they were at liberty to enter.

It is quite right to point out the importance
of avoiding the establishment of rules as to
directors’ duties which would impose upon them
burdens so heavy and responsibilities so great
that men of good position would hesitate to
accept the office. But, on the other hand, men
‘who assume the complete control of a com-
pany’s business must remember that they are
not at liberty to sacrifice the interests which
they are bound to protect, and, while ostersibly
acting for the company, divert in their own
favour business which should properly belong
to the company they represent.

Their Lordships think that, in the circum-
stances, the defendants, T. R. Hinds and G. S.
and G. M. Deeks, were guilty of a distinct
breach of duty in the course they took to secure
the contract, and that they cannot retain the
benefit of such contract for themselves, but
must be regarded as holding it on behalf of
the company.

There remains the more difficult considera-
tlon of whether this position can be made
regular by resolutions of the company con-
trolled by the votes of these three defendants.
The Supreme Court have given this matter the
most careful consideration, but their Lordships
are unable to agree with the conclusion whicl
they reached.
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In their Lordships’ opinion the Supreme
Court has insufliciently recognised the distine-
tion hetween two classes of case, and las
applied the principles applicable to the case
of a director selling to his company property
which was in equity as well as at law his own,
and which he could dispose of as he thought
fit, to the case of a director dealing with pro-
perty which, though his own at law, in equity
belonged to his company. The cases of the
North West Transportation Company v. DBeatly
(12 A.C. 389) and Burland v. Larle (1902,
A.C.,, 83), both belonged to the former class.
In each, directors had sold to the company
property in which the company had no interes
at law or in eqguity. If the company claimel
any interest by rcason of the transaction, it
could only be by affirming the sale, in which
case such sale, though initially voidable, would
be validated by subsequent ratification. If the
company refused to affirm the sale the trans-
action would be set aside, and the parties
restored to their former position, the directors
getting the property and the company receiving
back the purchase price. There would be no
middle course. The company could not insist
on retaining the property while paying less than
the price agreed. This would be for the Court
to make a new contract between the parties.
It would be quite another thing if the director
lhad originally acquired the property which he
sold to his company under circumstances which
made it in equity the property of the company.
The distinction to which their Lordships have
drawn attention is expressly recognised D
Lord Davey in Burland v. Earle, and is the
foundation of the judgment in North West
I'ransportation Compdny v. Beatty, and is clearly

2 J 474 D
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explained in the case of Jacobus Marler Hstates,
Limited v. Marler and Another, a case which
has not hitherto appeared in any of the well-
known reporis. (See Note at the end of this
judgment,.)

If, as their Lordships find on the facts, the
contract in question was entered into under
sach circumstances that the directors could not
retain the benefit of it for themselves, then it
belonged in equity to the company, and ought
to have been dealt with as an asset of the
company. liven supposing it be not ultra wvires
of a company to make a present to its directors,
1t appears (uite certain that directors holding
a majority of votes would not be permitted
to make a present to themselves. This would
be to allow a majority to oppress the minority.
To such circumstances the cases of North West
Transportatron Company v. Beatty and Burland
v. Earle have no application. In the same
way, 1f directors have acquired for themselves
property or rights which they must be regarded
as holding on behalf of the company, a resolu-
tion that the rights of the company should be
disregarded in the matter would amount to
forfeiting the interest and property of the
minority of shareholders in favour of the
majority, and that by the votes of those who
are interested in securing the property for
themselves.

Such use of voting power has never been
sanctioned by the courts, and, indeed, was
expressly disapproved in the case of Menier v.
Hooper’s Telegraph Company (9 Ch, App., 350).

1f their Lordships took the view that, in
the circumstances of this case, the directors
had exercised a discretion or decided on a
matter of policy (the view which appears to
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have been entertained by the Supreme Court)
dilferent results would ensue, but this is not

conclusion which their Lordships are able
to accept. It follows that the defendants must
account to the Toronto Company for the
profits which they have made out of the
transaction.  Their Lordships will therefore
humbly advise His Majesty that the judgments
of Middleton, J., and of the Appellate Division
be set aside, and that the case De relerred
back to the High Court Division of the Supreme
Court of Outario for the purpose of taking
such account. There must not be included in
such account any claim in respect of the plant
purchased from the Toronto Company; their
Lordships are satisfied by the evidence that
this was bought at the fair market price.
Their Lordships have throughout referred t
the claim as one against the defendants, (G, S.
Deeks, G. M. Decks, and T. R. Hinds. DBut it
was not, and 1t could not be, disputed that
the Dominion Construction Company acquired
the rights of these defendants with full know-
ledge of all the facts, and the account must

>y

be directed in form as an account in favour
of the Toronto Company against all the other
defendants.  The respondents must pay the
costs of the appellant here and in the Courts
below, and the costs of taking the account will
he dealt with in the Supreme Court. Although
the account 1s 1n favour of the Toronto Com-
pany, the plaintiff must have the conduct of the
proceedings.

NOTE.
The following is the judgment of Lord Parker of
Waddington, delivered in the House of Lords on the
14th April 1913, in the unreported case of Jacobus Marler
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FEstates, Limited v. Marler and another, which is referred
to on page 14 of the above judgnent :—

My Lords, it is ro doubt well settled that in equity an
agent cannot, without the consent of his principal, given
with full knowledge of the material facts and under
circumstances  which rebut any presumption of undue
influence, retain any profit acqnired by him in trauwsactions
within the scope of the agency. The principal can always
in such a case treat the profit as acquired on his own
bebalf, and iusist on its being accounted for to him. Feor the
same reasou an agent, whose duty it is to acquire property
on behalf of his prinecipal, cannot, without the like consent,
acquire it on his own hehalf and subsequently resell it to
his principal at an enhaunced price. In such a case the
principal can treat the property as originally acquired for
him and the resale as nugatory, aud may, therefore, recover
from the agent the mouey paid on such resale less the
original price and the expenses incurred by the agent iu
acquiring the property. This, however, only applies where
the relationship of principal and agent existed at the thme
when the agent acquired the property. If it did nos then
exist the property acquired was, at the outset, the agent’s
own property for all purposes, and the subsequent con-
stitution of the relationship of prineipal and agent cannot
deprive him of property already his own. (e Cape Breton
Company (26 Ch.D., 221 and 29 Ch.D., 795), Ladywell
Mining Company v. Brookes (35 Ch.D., 400), and
Burland v. Earle (1902, Ap. C.,, 83). There is another
principle of equity which ought to be distingnished from,
but is sometimes confused with, that to which I have
already referred. Equity treats all transactions between an
agent and his principal in matters in which it is the agent’'s
duty to advise his principal, as voidable unless and uusil
the princpal, with full knowledge of the material facts and
under circumstances which rebut any presumption of undue
influence, ratify and confirm the same. In sueh cases the
interest of the agent is in conflict with his duty, and there
can be no real bargain at all. It must be remembered,
however, that if the transaction be one of sale by the agent
to the principal, tbe latter must, in order to avoid it, he
able to restore the ageut to his original position. If he
Liss resold the property, or cannot restore it to the agent
in its original cowlition, the right to avoid the trunsaction
will, as a general rule, have been lost. But, even so, it
does not follow that the principal is without remedy. He
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may be able to recover damages from the agent for negli-
gence in the performance of his duties. Thus, if the agent's
duty is to advige the principal as to the purchases of stocks
or shares having a market value, aud he sells to his principal
ztocks or shares of his own at prices in excess of their
market value, he may he liable in damages for the excess
of the prices received over the market value. It is a
different matter if the property sold by the agent to rhe
principal is a specific property having no market value, for
the court will not fix a new price between the parties. Iu
such a case the measure of danianges will be the prineipal’s
loss in the whole transaction. If he has suffered no such
loss there can be no damages.

‘I'he equities above referred to as governing the relation-
ship between principal smnd agent apply also to other
fiduciary relationships, and in particular to that which
exists between a company promoter and the company which
results from the promotion, and its sharebolders.

The facts of this particular case are comparatively
simple.  Siduey Marler and Jack Jacobus acquired the
leasehold property in question on the I4th March 1904, as
a joint adventure. On the 13th June 1903, after many
disputes, they came to an agrecmeut as to the terms on
which they would endeavour to dispose of it. These terms
involved the promotion of a compauy, and the sale of the
property to such company at an improved reutal, and
subject to an obligation to ercct ecertain buildings and ro
sub-demise part of the property, with the buildings thercon,
to Jaclk Jacobus, at a rent of 1,500l per annum. Sidnecy
Marler, who was an estate agent, having already done a
considerable amount of work on Dbehalf of the joint
adventurers in trying to dispose of the property, it was
further provided that he, or his firm, should receive from
Jack Jacobus, as remuneration for such work, a commission
of 1,000/,

It is reasonably clear, and indeed was in effect admitted
by eounsel for the appellant company, that neither on the
14th March 1904, nor on the 13th June 1903, was either
Sidney Marler or Jack dJacobus in any fiduciary relution-
ghip roward the appellant company, or any one whom the
appellant company represents. It follows, therefore, that
the appellant company can have no ecquity to treat the
property itself or the 1,000l payable to Sidney Marler, or
his firm, as property or profit acquired on its own hchalf.
It appears, however, that, after the 13th June 1903, and

z J 4T E
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pursuant to the terms agreed on that day, Messrs. Jacobus
and Marler entered into the agreement of the 16th June
1905 for the sale of the property to one Phillips, as trustee
for the intended company, and that the appellant company
was thereafter promoted and registered ; Sidney Marler,
Seymour Hicks (who was interested in the property through
Sidney Marler), and Alfred Beyfus beirg the first directors.
Qo the 29th June 1903, at a directors’ meeting, it was
resolved that the agreement with Phillips should be adopted
by the company, and that an agreement adopting the same
and endorsed thereon should be sealed with the company’s
seal.  Obviously this resolution was not passed by any
independent board, and was not binding on the eompany,
and the agreement sealed pursuant thereto was voidable at
the option of the appellant.company. But the appellant
company does not desire to avoid this agreement, even if
it be in a position to restore the property to the vendors,
Its remedy, if any, must therefore he in damages against
Siduey Marler or Seymour Hicks for negligently allowing
it to purchase the property on the terms specified. Such
damages cannot be measured by the 1,000/, commission
payable to Sidney Marler or his firm. They can only be
measured by the loss resulting to the appellant company
from the whole transaction. It is not even alleged, much
less proved, that there has been apy such resulting loss.
The allegation is that, by reason of the negligence of
Sidney Marler, the terms on which the appellant company
acquired the property were not so beneficial as Sidney
Marler might with reasonable care have obtained for the
appellant company. In other words, the appellant company
is asking the court to fix a proper price between vendor
and purchaser, and estimate the damage with reference to
such price. This the court cannot do. I councur, therefore,
in the opinion that the appeal fails.
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