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[Delivered by TrE LORD HANCELLOR.]

The question raised in these consolidated appeals is
whether section (3) of 5 George V, c¢. 45 (1915), Ontario, is
valid and within the competency of the provincial legislature.
The appellants contend that this section prejudicially affects
certain rights and privileges with respect to denominational
schools reserved under provision (1) cf section 93 of “ The
British North America Act, 18G7.”

The preamble of the Act of 1915 recites that an action was
then pending in the Supreme Courts of Ontario between
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R. Mackell and others and the appellants, This action has
now been finally decided adversely to the appellants. Their
Lordships see no reason to anticipate that this judgment
will not be accepted and obeyed. There is a further
recital that the appellants have failed to open the schools under
their charge at the time appointed by law, and to provide or
pay qualified teachers for the said schools, and have threatened
at different times to close the said schools and to dismiss the
qualified teachers duly engaged for the same. So far as this
appeal is concerned, the accuracy of these recitals was not
questioned by the counsel for the appellants. Section (1) of
the Act does not come into question in this appeal ; section (2)
1s a declaration of the duties of the appellants.

Section (3) is as follows :—

“If, in the opinion of the Minister of Education, the said Board fails
to corply with any of the provisions of this Act, he shall have power
with the approval of the Lieutenant-Governor in Council—

“(a.) To 'appoint a commission of not less than three nor more than

severn persons.

“(b.) To vest in and confer upon any commission so appointed all or

any of the powers possessed by the Board under statute or

the rights, properlies, and assets of the Board, and all such
other powers as he may think proper and expedient to
carry out the object and intent of this Act.

‘(¢.) To suspend or withdraw all or any part of the rights. powers,
and privileges of the Board, and whenever he may think
desirable to restore the whole or any part of the same, and
to revest the same in the Board.

“(d.) To make such use or disposition of any legislative grant that
would be payable to the said Board on the warrant of any
inspector for the use of the said schools, or any of them, as
the Minister may in writing direct.”

The Acting Minister of Lducation expressed the opinion
that the trustees had failed, and were failing to comply with
the provisions of the Act, and submitted the appointment of a
Commission for the approval of the Lieutenant-Governor in
Council. The respondent Commission was duly appointed
under an Order in Council on the 25th July, 1915.

The powers conferred on the Minister of KEducation in
sub-sections (b) and (¢) of section 3 are expressed in very wide
terms. At the instance of the Minister, with the approval of
the Lieutenant-Governor in Council, all or any part of the
rights, powers, and privileges of the appellant Board may be
suspended or withdrawn without limitation in time, and only
subject to restoration at the discretion of the Minister. The
powers withdrawn fromn the appellant Board may be vested in
and conferred upon an appointed Commission, a nominated

— © — — — — —otherwise, including- the rightto-deal with and_administer

—body, 1o the setectiomrof —which—the—ratepaying supporters
of the Roman Catholic Separate Schools have no voice.
There is no exception to the universality of the extent to
which all the rvights, powers, and privileges of the appellant
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Board may be suspended or withdrawn and vested in and
conferred upon this nominated body. Is this legislation consistent
with provision (1) of section 93 of «“ The British North America
Act, L6677 ?  Section Y3 enacts that in and for each province
the Legislature may exclusively make laws in relation to
education, subject and accordine to certain specified provisions.
This section has been recently under the consideration of their
Lordships in the case of the appellant Board and R. Mackell
and others. The effect of the section and of sections )| and 92
1s to give an exclusive jurisdiction to the Legislature of each
province to make laws 1n reference to education rubject to the
specified provisions. ‘The Parliament of Canada has no juris-
diction 1 relation to education, except under the conclitions in
provision (4), whicu are not In question i this appeal. The
rights or privileges reserved in.provision (1) cannot be pre-
judicially affected without an Act of the Tmperial Legislature.
There is no question that the impeached secticu of the
Act of 1915 does authorise the Minister of Mducation to suspend
or wiithdraw legal rights and privileges with respect to denomi-
national schools. The case of tlie respondent Commnission is that
the appellant Board does not come within the category of “a
class of person,” and that no right or privilege with respect to
denominational schools, which the appellant Doard bad hy law in
the province at the union, has been prejudicially affected. It was
argued that the protection given by, provision (1) related to rights
or privileges possessed by all the adherents of the Reman Catholic
schools in the province, and that ivhe appellant Board only
represented the minority of a larger class. The status of the
appellant Board depends on the provisions contained in “ The
Separate Schools Act, 1863,  Section (2) of that Act confers
the right of electing trustees for the management of a separate
school for Roman Catholies, not on all the adherents of Roman
Catholic schools in the province, but on any number of persons,
not less than five, being heads of families and freeholders, and
householders, resident within any school section of any town-
ship, or corporate village, or town, or within any ward of any
city or town, and being Roman Catholics. The right of electing
managers is thus conferred on the supporters of a separate
school or schools for Roman Catholics within one or other of
the designated areas. In the present case the appellant Board
are the elected trustees for the management of Roman Catholic
Separate Schools within the city of Ottawa. They represent
the supporters of the Roman Catholic Separate Schools within
the area of the city, and as such elected trustees enjoy the
right of management whicli was conferred under the Separate
Schools Act, 1863. Apart therefore from any words of
limitation or any implication to be drawn from the context,
the appellant Board represent a section of the class of persons
who are within the protection of provision (1). Their
Lordships «an find neither limiting words nor anything in
the context which would imply that they are excluded from the
[141—89 B 2
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benefit of the provision. They are not the less within the
provision that any other Board similarly constituted would
have similar rights and privileges. They would be entitled to
the protection of the provision, though they were the only Board
of trustees in the province constituted under “The Separate
Schools Act, 1863." But 1if the appellant Board represent
people who come within the protection of provision (1), it is
difficult to appreciate the argument that no legal right or:
privilege existing in the province at the union with respect to
denominational schools has been prejudicially affected. It is
possible that an interference with a legal right or privilege may
not in all cases imply that such right or privilege has been
prejudicially affected. It is not necessary to consider such a
possibility, and this question does not arise for decision in the
appeal. The case before their Lordships is not that of a mere
interference with a right or privilege, but of a provision which
enables 1t to be withdrawn in toto for an indefinite time.
Their Lordships have no doubt that the power so given would
be exercised with wisdomn and moderation, but it is the
creation of the power and not its exercise that is subject
to objection, and the objection would not be removed even
though the powers conferred were never exercised at all.
To give authority to withdraw a right or privilege under
these conditions necessarily operates to the prejudice of the
class of person affected by the withdrawal. Whether or not a
different policy might have been preferable, either in the
opinion of the provincial Legislature, or in that of the Courts,
is not a relevant consideration. 1t was argued that no
evidence on behall of the appellant Board had been called
to prove that the withdrawal of their rights, powers, and
privileges, operated to their prejudice. In the opinion of their
Lordships no such evidence was necessary.

For the purpose of these appeals it is unnecessary to say
more. The decision depends on a question of construction.
During the argument the Counsel for the respondent Commission
pressed on their Lordships the difficulty of providing any
adequate alternative in order to ensuve the proper education of
the children of Roman Catholic parents in the city of Ottawa.
Their Lordships realise the great importance of this considera-
tion, and there is no doubt that considerable temporary incon-
venience must be involved if the appellant Board, as repre-
sentatives of the supporters of the Roman Catholic Separate
Schools in Ottawa, fail to open the schools under their charge
at the time appointed by law, and to provide and pay qualified
teachers. Tt ma‘y be pointed out, however, that the decision in
this appeal in no way affects the principle of compulsory free
primary education in the province established under the
School Law of 1850, and that if the appellant Board and their
supporters {ail to observe the duties incident to the rights and
privileges created in their favour, the result is that the children
of Roman Catholic parents are under obligation to attend the
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common schools, and thus lose the privileges intended to be
reserved in their favour under provision (1) of section 93 of
“The British North America Act, 1867.” The history of this
question is thus accurately summarised in the judgment of
Meredith, C.J.O. :—

“The ground upon which was Lased the claimn of the Roman Catholics
to separate schools was the injustice of compelling them to contribute to
the support of schools to which, owing to the character of the instruction
given in them, they could not for conscientious reasons send their children
because in their view 1t vz essentinl to the welfare and proper education
ot their children that religlous instruction aceording to the tenets of the
Roman Catholic Church shouldd be imparted to them as part of their
educational training.

“ This injustice, it was claimed, was greatly aggrovated when, by the
School Law of 1350, a system of compulsory free primary eduecation in
schools supported partly by Governmment grants, but mainly by taxation, to
which all ratepavers were liable, was established.”

Their Lordships do not anticipate that the appellants will
fail to obey the law now that it has been finally determined.
They caunot, however, assent to the proposition that the
appellant Board are not liable to process if they refuse to
perform their statutory obligations, or that in this respect they
are in a different positton from other Boards or bodies of
trustees entrusted with the performance of public duties which
they fail or decline to perform.

From what has been said it appears that in their Lordships’
view the Act as framed is ultra vires, and accordingly liberty
will be reserved to the plaintiffs, should occasion arise, to apply
to the Supreme Court of Ontario for relief in accordance with
this declaration, but their Lordships do not anticipate that it
will be necessary for the plaintiffs to avail themselves of this
right.

Their Lordships will humbly advise His Majesty that the
appeals be allowed with costs to be paid by the respondent
Commission here and below, and the respondent Commission
will pay the costs of the Corporation of the City of Ottawa and
of the Quebec Bank.
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