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[Delivered by Sir JoHN EDGE.]

This is an appeal by the plaintiff in the suit from the
decree of the 15th April, 1914, of the High Court at Allahabad
which varied the decree of the 6th July, 1912, of the Sub-
ordinate Judge of Moradabad.

The suit was brought to obtain a rectification of a deed of
compromise dated the 27th October, 1908, which was registered.
The rectification was claimed on the ground that the plaintiff
had been induced to consent to the deed by the false and fraudu-
lent statements of the defendant that the deed contained the
terms of compromise which had been agreed upon between them,
and upon the further ground that afver the deed had been
executed, and before it was registered, the defendant had fraudu-
lently and without the knowledge of the plaintiff, inserted in
the ceed certain words to the effect that he should be the
lambardar of the property to which the deed related. The
prineipal and vital matter in dispute in this suit is as to whether
the plaintiff and the defendant had agreed to a compromise by
which the plaintifi should have an absolute property in one-half
of the estate ot which one Kuuwar Randhir Sinch had died
possessed, or should have merely a life interest in a moiety
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of that estate. By the deed of which the plaintiff seeks a
rectification she took only a life interest in a wmolety of that
estate.

The plaintiff’s case was that she was the widow of one
Kunwar Randhir Singh, who had been born a Hindu, and was,
at the time of his death, a Christian, and that as his widow she
was, under the Indian Succession Act, 1865 (Act X of 1863),
entitled to one-half of his property absolutely, as Kunwar
Randhir Singh had died intestate, leaving no lineal descendant,
but leaving persons who were of kindred to him within the
meaning of the Act. Those persons who were of kindred to
Kunwar Randhir Singh were his hrother, the defendant, his
sister, Bibi Bhagwati, his nephew, Kameshwar Nath, and his
neice, Bibi Kamavati, the son and daughter of a sister of his who
had died before him. _

Kunwar Randhir Singh who was a nephew of Raja
Shyam Singh, of Tajpur, died possessed of a considerable
property which was his separate estate. On his death the
plaintiff applied to the Revenue Court for mutation of names in
her favour as his widow, in respect of the immovable property of
which he had died possessed, and the defendant also applied for
mutation of names in his favour ; each claimed the whole of the
property of which Kunwar Randhir Singh had died possessed
to the exclusion of the other of them.

The defendant at the time denied that the plaintiff was
the widow of Kunwar Randhir Singh, his contention being
that the plaintiff had not been lawfully married to Kunwar
Randhir Singh, and had been in fact his mistress. The Revenue
Court declined to act on either of the applications for
mutation of names. Kunwar Sheonath Singh, who was an
uncle of the defendant, endeavoured to bring about a compromise
between the plaintift and the defendant. There can be no
doubt that Kunwar Sheonath Singh considered that the plaintift
had been lawfully married to his nephew Kunwar Randhir
Singh, and that she was his widow. On the 13th February,
1908, Kunwar Sheonath Singh wrote to the plaintiff stating,
“] am of opinion that it would be better if you and Diggi
(the defendant) should get a sulhnama (agreement of com-
promise) executed and registered, and come to terms on the
condition that your name, as life tenant, be entered against the
entire property and you enjoy the entire income, and that
afterwards Diggi should become the owner of the entire
property. You will be at liberty to appoint any person you
like as manager, and Diggi will not interfere in the matter.”
Their Lordships think it right to say that in their opinion the
terms of compromise which Kunwar Sheonath Singh then
suggested were decidedly favourable to the plaintiff. In effect
Kunwar Sheonath Singh was proposing that the plaintiff should
be treated as if she was the widow of a separated and sonless
Hindu.

To the terms of compromise which were suggested by
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Kunwar Sheonath Singh in his letter of the 13th February,
1908, the defendant refused to agree. Negotiations with a
view t) a compromise were continued, and on the 7th Juue,

1903, the defendant wrote to the plaintitf :—

L am coming, and at that very place I shall tatk tu you abont the
case.  You should not think about the past things.  You should think
over what T say now. After [ have seen you you ave at liberty to do
as vou like: nobody ean check yon. Please have the door opened ; I
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any cofrng.

The * past things” to which the defendant alluded were
obviously the defendant’s allegations that the plaintiff had been
the wistress and not the wite of his deceased brother. Irom
his request that the door should be opened, it may be inferred
that the plaintiff had refused to see him. On the 12th June,
1908, Mr. Gasper, a vakil, who was the plaintiff’s legal adviser
and who was acting as her vakil in the proceedings in the
Nevenue Court, wrote to her :—

“ As regards the settlement, I am of opinion that it the seftlement
be made at all, it should be made according to sharves under Act X
of 1863, ie, you should get w moiety, and out of the other half there
should lbe other three shares, viz.. Kunwar Dighijai (the defendant)
and (his) two sisters,  If any sister is Jdead her children will have
her shave,  This 18 aceording to law.”

In that letter Mr. Gasper correctly informed the plaintift as
to what her rights were as the widow of Kunwar Rancdhir Singh.
The defendant would not agree that the plaintiff should be
allowed to get one-half of the estate absolutely; be was,
however, willing that she should have one-hulf’ of the estate,
but for a life interest only, and those terms of compromise
he proposed to her through Kunwar Sheonath Siugh. She
thereupon consulted her legal adviser, Mr. Gasper. His
account of the interview with his client was given in reply to
questions put to him in his cross-examination on behalf of the
plaintiff in the suit, and it was, in their Lordship’s opinion, a
correct account of what passed between him and his then client.

[t was as tfollows ;-—

“1 do uot remember on what date aud when the plaintiff came
to me for taking e to Tajpur. But when the plaintifl saw me, she
told me that Kunvwar Sheonath Sineh bad, on behalf ot the defindant,
offered her half the property as life interest, and she asked my
opinion. [ asked the plaintifl whether she could fight the rase up
to the Privy Council. She veplied that she could not fight it out.
Thercupon I said in reply, " As souon as a suit is instituted in the Court
the allowance of 300 rupees a month fixed by Mr. Wild will be stopped.
What will be your state then? Nobody can sny who will win or lose
the case T also explained to her that half o loaf ix better than no
bread. On this the })Iﬂintiﬁ' H-'('v:'ptr':f‘l my advice, The lahlinfiﬂ lhad
said to me, ‘It bhas been proposed to me that [ should tuke half the
property as life interest, and I am willing to do so. What is your
opinion ?  On this I wave the above advice, aud after that T gave Ler
my advice and she accepted it. and asked me to go with her [to

Tajpur].”
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That interview must have taken place before the 2nd
October, 1908. ‘

On the 2nd October, 1905, the plaintiff and Mr. Gasper on
her behalf, the defendant and Mr. Speirs, a pleader, on behalf
of defendant, and Kunwar Sheonath Singh met by arrangement
at the house of Kunwar Sheonath Singh at Tajpur. What took
place at that meeting and what took place at another meeting
on the 3rd October, 1908, has been matter of dispute as to
which there has been conflicting evidence. But according to
the evidence, which their Lordships accept as correct, it was
mentioned at the meeting of the 2nd October that it had been
decided that the plaintift should have an interest for her life in
half of the estate of Kunwar Randhir Singh, and that on her
death the property should revert to the defendant. On the
8rd October the same persons met again, and some further
matters concerning the proposed compromise were discussed
and agreed upon. At that meeting on the 3rd October
Mr. Gasper made a note of the points upon which the plaintift
and the defendant had then agreed. That note, which was in
English, was at the meeting handed to Babu Brijnandan Prasad,
a vakil, to be translated by him into Urdu. Subsequently
in October it was agreed that certain charges and allowances
should be borne by the defendant’s share. The note, as
translated by Brijnandan Prasad, was subsequently given to
one Abul Hasan, who was at that time a clerk in the employ-
ment of Mr. Gasper, to be fair copied by him, with the
assistance of Mr. Gasper. According to the evidence of Abul
Hasan, he made a fair copy of the translation of Mr. Gasper’s
note. Abul Hasan has sworn that he gave that fair copy to
the defendant, who told him to read it out to the plaintift, and
to copy it on stamped paper. Abul Hasan said that having
read out the fair copy to her he, with her permission, copied it
on stamped paper, and then, having read out to the plaintiff
and the defendant the copy on stamped paper, the plamtiff and
the defendant signed it as an agreement of compromise to be
registered.

The translation which was made by Brijuandan Prasad of
Mr. Gasper’s note has not been produced. The copy which was
made upon stamped paper by Abdul Hasan, and was undoubtely-
executed by the plaintiff and the defendant as their agreement
of compromise, was not vegistered, as Kunwar Randhir Singh’s
sister Bibi Bhagwati, who was to be a party to it, refused to
execute it, and it consequently became necessary to draw up
and get executed a deed of compromise to which the only
parties would be the plaintiff and the defendant. Although it
was not registered that copy upon stamped paper which was
made by Abdul Hasan would have afforded conclusive evidence
as to whether it had been agreed that the plaintiff should have
an absolute interest or only a life interest in one half of the
estate of Kunwar Randhir Singh. Tkat copy upon stamped
paper has not been produced; it has been traced to the posses-
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sion of the defendant, who has given no satisfactory explanation
as to what has become of it. His final explanation that it was
in a trunk which was lost on the railway, and about which he
made no enquiry of the railway company, cannot be accepted
aud is obviously false. There has been put in evidence on
behalf of the plaintiff a paper produced by her which Abul
Hasan has sworn is the fair copy which was made by him of
Brijnandan Prasad’s translation of Mr. Gasper’s note, it bears
an endorsement in the writing of, and signed by Basdeo Sahai,
stating : ““ This is the copy of the first compromise deed which
was copled out on the first stamp-paper and was rejected and
kept with someone whom I do not know.” That endorsement
is dated 29th October, 1908. Basdeo Sabai says that the date
was not written by him, and that he wrote the endorsement
at the end of March or the beginning of April 1909 ; that the
paper had never been in his possession before he wrote the
endorsement ; that he did not read the paper, and had no
personal knowledge of what he wrote; and that he wrote the
endorsement at the request of one Dwarka Prasad, who brought
the paper to him, and was a clerk in the employment of the
defendant.

The paper is in every respect in accordance with the agree-
ment of compromise which the plaintiff alleges was made ; 1t s,
however, In some respects at variance with the note of the
terms agreed upon which was made by Mr. Gasper on the 3rd
October, 1908. The plaintiff’s explanation as to how and when
the paper came iuto her possession cannot be accepted as true.
Their Lordships have come to the conclusion that the paper which
bears Basdeo Sahal’s endorsement was not written until after the
29th October, 1908, and was concocted for the purposes of
supporting the plaintiff’s case ; it was not filed with her plaint
nor was it included in her general list of documents.

By the deed of compromise of the 27th October, 1908,
which was registered, it was agreed that the plaintiff should have
a life interest in half of the estate of Kunwar Randhir Singh.
As their Lordships have said, there was much conflicting evidence
as to what was agreed upon between the plaintiff and the
defendant on that subject, but they see no reason for doubting
the evidence which was given by Kunwar Sheonath Singh,
Mr. Gasper, Mr. Speirs, and M. de Hoxar, and they find that
the plaintiff’ did agree that the interest which she should take
in the estate of which Kunwar Randhir Singh had died possessed
shiould be an interest for her life only. In that respect, the
representation mwade to the plamtitt by the defendant, and
on which she executed the deed which was registered was
true,

Their Lordships have no hesitation in finding that the
clause as to the appointment of the defendant as lambardar was
fraudulently, and without the knowledge of the plaintiff,
inserted by the defindant i the deed of compromise after it
nad been executed and before it was registered. The High
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Court has, by its decree, directed that the words “ but Kunwar
Dighijai Singh shall be lambardar” shall be struck out of the
deed.

The High Court has also, by its decree, directed—

“that paragraph 4 of the compromise, dated the 27th October. 1908,
shall be rectified so as to read that the annuities payable to Bibi
Bhagwati Bibi Kamavati,and to Kameshwar Nath shall be payable only
out of the share of the defendant, Digbijal Singh, in the property.”

That rectification was rendered necessary by what was
apparently an unintentional departure in the drafting of the
deed from the terms of compromise which had been agreed upon
by the plaintiff and the defendant. Although it appears to
their Lordships that that departure was not the result of any
fraudulent intention on the part of the defendant, it was, until
explained, a ground for suspicion which must have influenced
the plaintiff.

Their Lordships see no reason for doubting that the
learned Judges ot the High Court came to correct conclusions
on the evidence in this case. The High Court made the only
two rectifications in the deed of compromise to which the
plaintiff was entitled, and under ordinary circumstances this
appeal should be dismissed with costs. But their Lordships
are of opinion that the action of the defendant throughout
these proceedings was such as to disentitle him to any costs
here or in either of the Courts below. Whatever difficulties, if
in fact there were any, which the plamntiff might have had in
proving her original marriage with Kunwar Randhir Singh
according to Hindu law or their subsequent marriage according
to Christian rites after they had become Christians, it is
obvious from the evidence of Kunwar Sheonath Singh that
plaintiff was treated by the family as the wife, und not as the
mistress, of Kunwar Randhir Singh. Kunwar Sheonath Singh
said in his evidence : “ As far as I know, no objection was ever
raised during the lifetime of Randhir Singh that the plaintiff’s
marriage was illegal”  This litigation would most probably
have been avoided if the defendant had not after his brother’s
death alleged that the plaintiff had been his mistress and not
his wife. It also appears to their Lordships that this suit
would not have been brought if the defendant had not
fraudulently inserted in the deed of compromise after it had
been executed and hefore it was registered the provision that
he should be the lambardar. The insertion of that provision
rendered this suit necessary. Their Lordships agree with the
High Court that the defendant’s own evidence in this case was
far from satistactory, that his evidence was that of an
unreliable and interested witness, and tbat the explanations
which he gave for the non-production of the deed of com-
promise which was execuied, but was not registered, cannot be
regarded as true.

Before concluding, their Lordships must express their
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complete assent to the observations of the learned Judges of
the High Court on the impropriety of a legal practitioner who
has acted for one party in a dispute, such as there was in this
case, acting for the other party in subsequent litigation between
them relating to or arising out of that dispute. Such conduct
1s, to say the least of it, open to misconception, and is likely
to raise suspicion in the mind of the original client and to
embitter the subsequent litigation. As the learned Judges of
the High Court have said in this case, ¢ This is a matter which
concerns the honour of the profession.”

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed, that the defendant should not have
any costs of this appeal, that neither party should have any costs
n either Court below, and that in other respects the decree of
the High Court should be affirmed.
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