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MR. AMEER ALL

Sirg Warter PaiLLiMore, Bart.

[Delizered by MR, AMEER ALL]

These two consolidated appeals from a judgment and
two decrees of the High Court of Calcutta, bearing date the
22nd July, 1913, arise out of two suits brought by the plaintiff
respondent in the Court of the Subordinate Judge of
Darbhangah on the sth July, 1907. The object of both suits
was to recover nossession of certain landed property alleged to
have been mproperly alienated during the plaintift’s minority
by one Chattar Pandey, purporting to act as his guardian,

The facts on which the two actions ave based are fully set
torth in the judgneut of the High Court. It is not necessary,
therefore, to give more than a bare outline.
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The plainuiff respondent is adinittedly the present Mahant
of the Bairagi Asthal of Lowthwa, 1n the clistrict of
Darbhanghali.  His  predecessor, .Jounki Das, died o 1x94.
Before lhis death he appears to have appointed the
plaintift  (his  nephew by  blood relationship) his  sue-
cegsor to the office of Mahant, and 1t 18 wlleged, and
not  controvertet, that his nomination was confirmed, in
accovdance with  the custom  governing the suceessim
to the Mahantship, by the Mahants ot the neighbouring
Asthals. It 1s not isputed that at the thne of
Janki Das’s death the plaintiff was o minor and that in
consequence thereof Janki Das had, by a testamentary document
exceuted shortly before, appointed Chattar Pandey as his
guardian.  Chattar obtained probate of Junkr’s will on the Gth
February, 1894, and from that time purported to act as the
guardian of the minor and manager of the :Asthai property.

It is quite clear that forsome years before his death Janki Das
was heavily mnvolved in debt. On the 29th January, 1885, he
had executed a mortgage in favour of one Tej Narain Roy in
respect of six annas of the village of Majhowra tor 5.500 rupees.
On the 31st May, 1889, he had created a mortgage in tavour of
one Ram Narayan Roy, in respect of four annas of Majhowra
for a sum of 3,500 rupees; and a third also in favour of Ram
Narayan for 2,605 rupees on the 17th May, 1892, in respect
of another share of the same wvillage. All three mortgages
were outstanding at the time of his death, though on the first a
sum of 9,000 rupees is sald to have been repaid, leaving a
balance of something like 6,000 rupees. Four the realisation of
this amount, the defendants to the first action, who are represen-
tatives of Tej Narain Roy, the mortgagee under the first deed,
brought a suit on the 20th February, 1899, against the present
plaintiff' as the legal representative of Janki Das. The plaintiff
(defendant to that action), being a minor at the time, was sued
as such under the guardianship of Chattar Pandey. Before,
however, any defence was entered, Chattar entered into a
compromise with the mortgagees by which, in consideration of
the remission by them of 600 rupees, he consented on behalf of
the minor to a mortgage decree against the six annas share of
the village of Majhowra that had been mortgaged to Tej Narain
Roy. The decree of the Subordinate Judge embodying the terms
of the compromise bears date the 27th April, 1899.

Three years later, on the 16th June, 1902, Ram Narayun
Roy brought a suit on the second mortgage for the realisation
of this debt, which ended similarlv in a decree based on a
compromise entered into by Chattar Pandey. 'This decree
bears date the 21lst July, 1902. Subsequently Ram Narayan
Roy obtained a decree absolute for sale, and in fact initiated
proceedings to have the mortgaged property sold under process
of the Court.

It is stated that, although no proceedings had actually been
taken to enforce the third mortgage, an action was threatened,
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and in consequence thereof an agreement was arrived at between
the creditors and Chattar Pandey.

In order to pay off these liabilities Chattar Pandey, on the
19th July, 1903, applied to the District Judge ot Tirhoot for
leave to sell an eight-anna share of the villuge of Majhowra to
the two sets of purchasers whose sales are impugned in the
present suits, one of whom was in fact the representative
of the original mortgagee; and on the 12th August, 1905
obtained the sanction prayed for. On the 19th of the same
month Chattar executed in favour of the appellants Basudeo
Rov and his brothers a deed of sale i respect of six annas; and
m tavour of the appellants in the second appeal a deed in respect
of two annas of the village.

The plaintift’ suss to have these sales set aside on the
allegation that the property forming the subject-matter of the
present actons was debottar, or endowed property, and that
neither Janki Das nor Chattar Pandey had any right.or power
to enctimber or :lienate it.  He further charges that there was
no valid necessity for the alienation, nor were the debts of
Janki Das binding on the property of the Asthal. The

~ defendants controverted both allegations, and the parties went

to trial on two simple 1ssues: firstly, whether the property was
debottar, and consequently subject to rules governing religious
or charitable endowments, and, sccondly, whether there was any
such justitying necessity as would render its alienation wvalid
under the Hindu law.

Both the Cowrts in India found that the property was
acquired with the funds of the institution, and was debottar, but
thev have differed on the question of necessity. The trial
Judge was of opiuion that the defendants—the purchasers under
the two deeds of sale which the plaintiff seeks to set aside—had
suthciently established a legal necessity of a pressing kind “to
justify the alienations made by him,” and he accordingly
dismissed both suits. On apueal, the learned Judges of the
High Court of Calcutta, on the issue of valid and justifying
necessity, came to an opposite conclusion, and in that view
decreed the pluntift’s claim.

Before this Board counsel for the defendants assailed the
findings of the High Court on both points. He contended that
under the grant to which reference will be made presently the
Mahant for the time being is absolutely entitled to the income
of the property attached to the \sthal, and that any property
bought out of such income became the personal property of the
Mahant. And he argued in the alternative that, even if the
propertv were to be regarded as part of the Asthal property,
the facts proved in the case amply established pressing legal

~uecessity as found by the trial Judge— — - — — — - — — -

Their Lordships have therefore to examine, in the first place,
the character and scope of the original grant to the founder of
Lowthwa lsthal. The nature of these institutions and the
civcumnstances under which they comwe into existence are
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described in the judgment of this Board in Ram Parkash Das v.
Anand Das (48 TA., p. 78).  “ An Asthal, commonly known in
Northern India as a Math,” says Lord Shaw, who delivered the
Judgment of the Board—

“ {3 an institution of i monastic natnve. It is established for the service

of a particular cult, the Instruction in its tenets, and the observance of its
rites. . . . . The Mahaut is the head of the institution. He sils upon the

goadd:; he initiates candidates into the mysteries of the cult: he.

superintends the worship of the idol and the accustomed spiritual rites:
he manages the property of the institution: he administers its affairs . and
the whole assets are vested in lhim as the owner thereof in trust for the
institusion itself.”

And Lord Shaw went on to add :—

“The nature of the ownership Is, as has been said, an ownership for
the Math, or institution, in itself, and iv must not be forgotten that,
although large administrative powers are undoubtedly vested in the
reigning Mahant, this trust does exist and must be respected.”

The grant in the present case is set out in extenso in the
judgment of the High Court. It is an ovdinary barf, or

- charitable and religious grant, by a pious Hindu Raja to a—

Hindu gossain (Batran Das). The following words clearly show
that, though the property was granted to an individual, it was
burdened with an explicit and unambiguous trust :—

“ Mouzali, with boundaries, you will, at ease of miud, make cultivation
and settlement of, and, making distribution out of the proceeds that may
arise amonyg sadhns and sants (holy and religions men), you with your
disciples and companions will enjoy (the rewainder) without any anxiety.
Knowing this to be a grant made for the love of the deity nawed above, no
one will offer any opposition.”

The subsequent confirmation of this grant in 1786 by one
of the successors of the original grantorr emoves all doubt and
ambiguity as to the meaning of the grant. By that tine tle
present Asthal had sprung up, and the gura or preceptor had
become the head of an institution with a seat of honour (the
gadd?). The Asthal was Lhenceforth an institution devoted to the
cult of the worshippers who congregated there. 'Lheir Lordships
concur with the learned Judges of the Hivh Court and the
trial Judge that the village of Lowthwa attached to the Astial
is endowed property subject to the trust set out in the graut,
and that all acquisitions with the income thereof are subject to
the same trust. This being their Lordships’ view regarding the
character of the village in suit, the next question is: Have the
defendants discharged the onus which rests on them to establish
justifying necessity 7 Chattar Pandey, whether acting as
executor to the will of Janki Das or as guardian of the minor
Mahant, cannot be said to have possessed larger powers than
the actual Mahant, and the validity of his transactions in
relation to the Asthal property must be judged by the same
rules as apply to the acts of the de jure head of the institution.




In the absence of a necessity which would make the debts
contracted by him binding on the institution the Mahant has
no power to ualienate its properties for the purpose of
discharging those debts, and if the Asthal was not liable tor
such debts, his successor would be clewrly entitled to have the
sales set aside. .V Fortiord, the same counsiderations apply to
the dealings ot Chattar Pandey,

A]Lht_iu;:-;h the detendants Lln-n'u;-_z'hrm{ appear to have con-
tended that Majhowra was the personal property of Janki Das,
upon the facts proved there can be no doubt they must have
known that it was part of the Asihal property. 1t is contended
that the mortgages for the discharge of which the sales now
nnpugned were eflfected, were executed by Janki Das for the
satistaction of some older debts. There is no evidence that the
defendants made any enquiry as to the character of those debts,
whether they werve incurred for the benefit of the Asthal. or for
the benefit of Jauki Das, in his cupacity as Mahant. It is in
evidence that Janki Das was a man who did not live up to the
standard of the community to which he belonged, and of which
he was the head. There 1s nothing to show that any portion of
the monies borrowed in the first instance went for purposes
which would make them binding on the Asthal. On the whole,
their Lordships coucur with the reasons given by the learned
Judges of the High Court m holding that the defendants in
these suits have wholly failed to establish any justifying
necessity for the sales by Chattar Paudey: and they are of
opinion that these appeals should be dismissed with costs. They
will humbly advise His Majesty accordingly.
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