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This is an appeal from a judgment of the First Appellate
Division of the Supreme Court of Ontario, reversing the judgment
of Mr. Justice Lennox in favour of the plaintifi, and directing
judgment to be entered dismissing the plaintiff's action with costs.

The action was brought by Isabella Taylor on behalf of
herself and all other persons entitled under the trusts of a deed of
assignment for the benefit of creditors, made by William Thomas
Tavlor (the husband of the plaintiff), George Arthur Tayvlor and
John Frederick Tavlor, and dated the 14th June, 1901. The
principal defendant was Robert Davies, who will be referred to as
“the defendant 7 ; and the object of the action was to set aside
a release by the trustee of the deod to the defendant of certain
property forming part of the trust estate on the ground that the
defendant being in a fiduciary position was disabled from
acquiring such property from the trustee. The plaintifi's
allegations were disputed, and it was pleaded that the action
was brought too late, and was barred by the plaintifi’s laches
and the Limitations Act.
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The material facts may be stated as follows :—Prior to the
14th June, 1901, the firm of Taylor Brothers, consisting of the
three persons above-named, owned, among other property, 144}
acres of land in the valley of the River Don, within three miles
of the centre of the City of Toronto. Upon part of this land
the firm had carried on since 1891 the business of brick-
making. By a deed dated the 28th November, 1894, the
land was mortgaged to the defendant Davies for a sum of
$73,362 with Interest, the total sum owing on this mortgage
at the date of the assignment hereafter mentioned being a little
over $100,000. Towards the middle of the year 1901, Taylor
Brothers became financially embarrassed, and on the 14th June,
1901, the firm made an assignment for the benefit of its creditors
under the Act respecting Assignments and Preferences by
Insolvent Persons then in force in Ontario (R. S. of Ontario,
1897, c¢. 147). By this deed the partners granted and assigned
all their real and personal property to the respondent K. R. C.
Clarkson (a chartered accountant) upon trust to sell and convert
the same into money, and to apply the proceeds, first to the
payment of expenses (including advances made by the assignee
and his remuneration); secondly, in pavment to the creditors
of their debts rateably in compliance with the above-mentioned
Act, and to pay the balance (if any) to the debtors.

The Act provided (by Section 17) that it should be the duty
of the assignee within five days from the date of the assignment
to convene a meeting ‘ for the appointment of inspectors and
the giving of directions with reference to the disposal of the
estate ” by mailing a notice of the meeting to every creditor
known to him, and by advertisement in the Ontario Gazette,
and that all other meetings to be held should be called in like
manner. There was no express provision as to the duties of the
mspectors. The rights of secured creditors were dealt with by
section 20, of which sub-gsection (4) was as follows :—

*“ Every creditor, in his proof of claim, shall state whether he holds any
security for his claim or any part thereof; and, if such security is on the
estate of the debtor, or on the estate of a third party for whom such debtor
is only secondarily liable, he shall put a specified value thereon; and the
assignee, under the authority of the creditors, may either consent to the
right of the creditor to rank for the claim after deducting such valuation,
or he may require from the creditor an assignment of the security at an
advance of ten per cent. upon the specified value to be paid out of the estate
as soon as the assignee has realised such security ; and in such case the
difference between the value at which the security is retained and the
amount of the gross claim of the creditor shall be the amount for which he
shall rank and vote in respect of the estate.”

On or shortly after the date of the execution of the assign-
ment, Clarkson prepared a statement of affairs showing the assets
and liabilities of the firm. Among the secured lLiabilities he included
the lability to the defendant on his mortgage, and estimated the
approximate value of the security at $35,000, leaving a net
lability to the defendant of about $65,000. The statement
showed a total estimated deficiency of about $135,000. On




the 21st June, 1901, the defendant made an affidavit of claim
in which he put his claim under the mortgage at $§100,164, but
did not value his security as required by the statute. On the 25th
June, 1901, an agreement was entered into between the defendant
and Clarkson by which, after reciting that the amount due to the
defendant on his mortgage exceeded the value of the property
covered by it, it was agreed that the defendant should rent the
brickyard from Clarkson for a month at $25. The defendant
held possession of the land under this agreement until the delivery
of the release hereafter mentioned. On the 5th July, 1901, there
was a meeting of creditors of the firm at which the defendant was
present, and on the motion of one of the creditors it was resolved
that six persons. of whom the defendant was one, ** be appointed
inspectors of the estate with power, in conjunction with
the assignee, to realise upon the assets to the best advantage.”
On the 31st July, 1901. the solicitors for the defendant wrote to
the assignee stating that the defendant desired to retire from
the position of inspector, and on the 3rd September the defendant
himself sent to the assignee a formal letter of resignation. But
it appears that Davies’ regignation did not then take effect, as
he afterwards, in June, 1902, executed a deed as mspector and
attended a meeting of inspectors. Further, on the 3rd July, 1902,
he signed and forwarded to the assignee a formal instrument
of resignation as inspector of the estate; and it would appear
that his retirement was not complete until the last-mentioned
dute.

The property containing 144} acres (including the brickyard)
had considerable potential value, containing as it did brick-earth
of good quality and of such variety as to enable the owner to
ruanufacture and supply the different kinds of bricks required for
building purposes. The land was well situated near the centre of
" Toronto, where there was a large and growing demand for bricks.
The assignee caused the land to he valued by two surveyors named
Stewart and Galley, and thev valued the land, buildings and
machinerv at $45,000; but it seems that this valuation was
somewhat hastily made. and that the valuers had no special
knowledge as to the brick-making business. In the month of
February, 1902, the deed of release which the plaintiff in this
action claims to have set aside was prepared bv the defendant’s
solicitor and forwarded to the trustee for execution. By this
deed, which was dated the 10th February, 1902, and was made
between Clarkson of the first part and the defendant Davies of
the second part, after reciting (among other things) that ™ it
had been agreed bv and between the parties thereto that the
party of the first part would assign and convey to the party of
the second part all his interest in the land above-mentioned,
upon condition that the party of the second part would accept
the said lands in satisfaction of a certain amount of the monies
secured by the said mortgage and for which the party of the
second part would be entitled to prove against the estate of
Tavlor Brothers,” it was witnessed that in consideration of S1
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paid . by the defendant to Clarkson the latter granted and
released to the defendant in fee simple the above-mentioned land
amounting to 144} acres. On the 22nd April, 1902, there was
a meeting of the inspectors of Taylor Brothers, at which the
defendant was present, and the following extract appears in the
minutes of this meeting :—

*“ On the motion of Mr. Worrell it was agreed to accept the valuation
of $45,000 for the brickyard and plant covered by mortgage to Mr Robert
Davies for $100,000. Mr. Davies was to rank on the estate for the balance
of the claim, and the release of the equity of redemption was given to
Mr. Worrell to pass upon.”

On the 24th April Mr. Davies wrote to Mr. Clarkson as
follows :—-

“ Pursuant to the arrangement made with you, I beg to notify you that
in consideration of your having given me a Quit Claim Deed of the property
comprised in the Don Valley Brick Works, I have agreed to waive my
right to rank on the above estate for $45,000 of the claim of $100,000 proved
by rue in respect of the mortgage which I hold from Taylor Brothers. The
sum of $45,000 is the valuation which has been made of the said property.”

On the 30th April Mr. Worrell, who had been requested to
““ pass upon,” t.e., to advise upon, the form of release, wrote to
Clarkson that it was in somewhat different form from that generally
given by an assignee, and that it would be better to follow the
procedure of the Act, and if necessary to have the transaction
confirmed by the creditors. On the 7th June, doubtless in
pursuance of this advice, the assignee sent to the creditors a
notice in the following form -
* Toronto,
** 7th June, 1902.
- *“In the matter of The Estate of Taylor Brothers.

*“ Notice is hereby given that a meeting of Creditors of the above will
be held at the office of the undersigned, on Wednesday, 18th June, at
3 o’clock p.m., to consider the settlement and ranking of secured claims and
such other business as may come before the meeting.

“E. R. C. CLARKSON,

* Assignee.”

This notice was perhaps in form sufficient to cover the
proposed confirmation of the release to the defendant; but it
appears to their Lordships that it did not give to the creditors
any real or effective information as to the transaction which it
was proposed that they should sanction. The notice was not,
as required by the Act, advertised in the Ontario Gazette. A
meeting was duly held on the 18th June, but the minutes have
been lost. Tt appears from the evidence that very few
.creditors attended the meeting, and that a resolution approving
the release to the defendant was carried with little cr no dissent.
On or about the 15th September, 1902, the release dated the 10th
February, 1902, was executed by the trustee and delivered to
the defendant, who thenceforth remained in possession of the
property under the release. He proceeded to develop the brick-
field, spending considerable sums in the provision of plant and




machinery, and there is no doubt that it turned out to be a pro-
perty of considerable value. The dividend paid to the creditors
of Taylor Brothers was less than three cents in the dollar.

In the year 1909 the James Bay Railway Company (now
the Canadian Northern Ontario Railway Company) in exercise
of their statutory powers took part of the brickfield containing
11.85 acres for railway purposes ; and in an arbitration as to the
amount of compensation to be paid to the defendant in respect
of this land he was awarded in the month of May, 1912, no less
than $238,583. It seems probable that the publication of this
award called the attention of the plaintift (who was the wife of
William Thomas Taylor. one of the partners, and the executrix
of another partner. John Frederick Taylor, and was herself a
creditor on the estate for $6,000) to the value of the property,
and on the 2lst July, 1914, the writ in this action was issued
by her against Robert Davies, E. R. C. (larkson and the Railway
Corapany. By the Statement of Claim, which was delivered on
the 15th October, 1914, the plaintiff alleged that the land was of
much greater value than the amount due to the defendant
Davies under his mortgage. and that the defendant as an
inspector of the estate was disqualified from purchasing
the property; and the plaintiff claimed to have the trusts
of the assignment for the benefit of creditors enforced, to have
the convevance to Davies dated the 10th February, 1902, set aside
and cancelled, and to have the amount of the award paid into
Court, or in the alternative to redeemy the mortgage of the
28th November, 1894. No claim was made against Clarkson
personally. The defendant Davies denied the allegations and
pleaded among other defences the ILimitations Act and the
plaintift’s delay. At the trial there was very little evidence
as to the value of the property in question in 1902, but
two witnesses called on behalf of the plaintiff stated that in their
opinion the propertv was then worth not less than $500,000.
Stewart and Galley were not called as witnesses. Davies was in
bad health and could not be called as a witness. He has since
died.

The action was tried by Mr. Justice T.ennox, who determinec
the issues both of fact and of law in favour of the plaintiff. He
held that the property was worth far more than the value that
had heen put on it for the purposes of the deed of release ; that the
detendant Davies was disabled by his position as inspector from
becoming the purchaser of the property; that the plaintiff was
not barred by acquiescence from impeaching the transaction ; and
that the Limitations Act did not apply. He accordingly made an
order setting aside the release of the equity of redemption (subject
to the title of the Railway Company to the land taken by them)
and directing full accounts and consequential relief upon that
footing. On an appeal by the defendants to the Appellate
Division of the Supreme Court of Ontario, that Court reversed
the decision of Mr. Justice Lennox. The learned judges of the
Supreme Court were not agreed in their views as to the position
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of the defendant at the time of his purchase; but they were
unanimously of opinion that the Limitations Act applied and
afforded a defence to the action, and they accordingly dismissed
the action with costs. Ifrom this decision the present appeal is
brought.

Upon the argument of the appeal before this Board, the
appellant was heard upon the whole case; but, having regard
to the view which their Lerdships were disposed to take of the
defence of the Limitations Act the respondent was content to
rest his case upon the statute and was not heard upon the facts.
In these circumstances their Lordships must assume for the
purposes of this judgment only that the facts are as stated above ;
and upon that assumption it follows that at the date of the trans-
action which is impeached the defendant, although not a trustee of
the estate, was still an inspector, and as such was under an obliga-
tion to keep a watch upon the assignee and to see that the assets
were realised to the best advantage. If so, he was beyond question
in a fiduciary relation to the general body of creditors and was
disabled (under the ordinary rules of equity) from becoming a
purchaser of any part of the estate or making any other arrange-
ment with the assignee for his own benefit, except upon the
condition of making full disclosure of all material facts within his
knowledge ; giving full credit for the value of his bargain; and
obtaining the consent of the creditors. It has heen suggested
that the transaction in question was not a transaction of sale and
purchase, that the defendant was entitled as a secured creditor
to exercise the power conferred upon him by Section 20 of the
Assignuients and Preferences Act by valuing his security and
{with the consent of the assignee) rctaining it at the value so
specified, and that the release can be upheld as having been
made under that section; but their Lordships are unable to
accept this view of the transaction. Doubtless the defendant
was not treated as an ordinary purchaser, and some regard was
had in the form of the assignment to his position as a mortgagee,
but the requirements of the statute relating to a secured creditor
were not complied with. He did not (as required by the Act)
put 2 specified value on his security so as to give the assignee
an opportunity of taking it over at an advance of 10 per cent.
of such value; nor did the assignee, hefore consenting to the
defendant retaining the security at the price of $45,000 and
ranking for the excess of his claim, duly obtain the authority of
the creditors. Tt is true that at the meeting of the 18th June
some resolutions purporting to give such authority, appear to
have been passed ; but having regard to the insufficient notice
given to the creditors of the nature of the proposals which were
to be put before the meeting and to the absence of the advertise-
ments required by the statute, their Lordships cannot regard
these resolutions as eflective consent within the statute. In
effect there was an arrangement between the assignee and the
defendant under which, without complying with the formalities
required by law, the defendant obtained a release of the equity




of redemption on releasing the estate from part of lhis secured
debt ; and to such an arrangement the disabilities imposed upon
the defendant by his fiduciavy position apply.

Now it is clear that the conditions under which alone such a
transaction can be upheld were not fulfilled. The character and
prospects of the brickfield, although probably well known to
the defendant who was in possession under his agreement of
tenancy, were never properly ascertained by the assignee or
communicated to the creditors. It is not shown that full value
was given for the property, and the evidence (zo far as it goes)
points to the conclusion that if the property had been offered
publicly a much larger price would have been obtained for it.
Doubtless some of the creditors assented to the transaction, but
these were a small minority of the whole body, and it is doubttul
whether, when they gave their assent they did so with knowledge
of the material facts. In these circumstances, it appears to their
Lordships that the arrangement, if impeached at the time, could
not have stood but must have been set aside. 1t is not shown
that the plaintiff only shortly before she brought her action had
such knowledge of the facts as to be barred by laches or
acquiescence from seeking such remedy as she may have. It
follows that the true and only defence to the action (if any) 1s
2 plea of the Limitations Act, and that’ defence must now be
considerer.

The Limitations Act (now consolidated as R.S.0., 1914,
chapter 73) provides (by section 5) that no person shall bring an
action to recover any land or rent but within ten vears after the
time at which the right to bring such action fust accrued to him
or to sonie person through whom he claims; and (byv section 20)
that where a moitgagee has obtained the possession or receipt
of the profits of any land or the receipt of any rent comprised
in his mortgage, the mortgagor or any person claiming through
him shall not bring any action to redeem the mortgage but
within ten vears next after the time at which the mortgagee
obtained such possession or rcceipt, unless in the meantime an
acknowledgment in writing of the mortgagee’s title or of his
right of redemption has heen given. Section 47 of the Act
(which corresponds with section 8 of the linglish Trustee Act,
1888) contains the following provisions : -

“ (1) Tn this section ° trustee * shall include an executor, an adminis-
trator and a trustee whose trust arises by construction or implication of
law, as well as an express trustee, and shall also include a joint trustee.

“(2) In an action against a trustce or any person claiming through
him, except where the claim is founded upon any fraud or fraudulent
breach of trust to which the trustee was party or privy, or is to recover
trust property, or the proceeds thereof, siill retained hy the trustee, or
previously received by the trustee und converted to his use, the following
provisions shall apply :—

“(a) All rights and privileges conferred by any statute of limitations
shall be enjoved in the like manner and to the like extent as they
would have been enjoved in such action if the trustee or person

clatming through him had not been a trustee or person claiming
through a trustee.



“(b) If the action is brought to recover money or other property, and is
one to which no cxisting statute of limitations applies, the trustee
or persou claiming through him shall be entitled to the benefit of,
and be at liberty to plead, the lapse of time as a bar to such action
in the like manner and to the like extent as if the claim had been
against him in an acticn of debt for money had and received ;
but so, nevertheless, that the statute shall run against a married
woman entitled in possession for her separate usc, whether with
or without restraint upon anticipation, but shall not begin to run
against any beneficiary unless and until the interest of such
beneficiary becomes an interest in possession.”

The interval between the delivery of the release to the de-
fendant in September, 1902, and the date of the commencement
of these proceedings exceeded ten years, and the defendant
accordingly relied upon the above provisions as a sufficient defence
to the action.

It was contended on hehalf of the appellant-that the plaintiff’s
claim was excepted from the provisions of section 47 of the Act
as being (in the words of sub-section 2) a claim * to recover trust
property or the proceeds thereof still retained by the trustee,”
and this on two alternative grounds. First, it was said that,
having regard to the terms of the resoiution of the 5th July, 1901,
under which the defendant was appointed an inspector, he was.
an express trustee of the estate who at the time when the action
was brought still retained part of the trust property, and that
he fell as an express trustee within the exception above-mentioned.
Their Lordships are unable to agree with this contention. It is
true that the inspectors were empowered by the resolution in
question to “ realise upon the assets” In conjurction with the
assignee ; but the assets were not vested in them, and the assignee
remained the sole trustee of the assets and was entitled to realise
them subject only to the supervision of the inspectors. :

Secondly, it was sald that the defendant, having acquired
the property in question at a time when he was disabled
by his fiduciary position from so doing, became at all events
a constructive trustee of the property, and so fell within the
same exception, and this argument requires careful exanination.

In order to ascertain the efiect of the Triustee Act, 1888, and
the corresponding Canadian statute, 1t is necessary to refer to the
antecedent law of limitation as it applied to trustees. It is clear
that apart from these statutes an express trustee could not rely,
as a defence to an action by his beneficiary, either upon the
statutes of limitation or upon the rules which were enforced by
courts of equity by analogy or in obedience to those statutes.
The possession of an express trustee was treated by the Courts
as the possession of his cestuis que trustent, and accordingly time
did not run in his favour against them. This disability applied,
not only to a trustee named as such in the instrument of trust,
but to a person who, though nct so named, had assumed the
position of & trustee for others or had taken possession or control
of property on their behalf, such (for instance) as the persons




~enumerated in the judgment of Lord Justice Bowen in Soar v.
Ashwell (I.R., 1893, 2 Q.B. 390) or those whose position was in
question in Burdiwck v. Garrick (L.R., 5 Ch. 238), Re Sharpe (L.R.,
1892, 1 Ch. 154), Rochefoucauld v. Boustead (L.R., 1897, 1 Ch.
196), and Reid-Newfoundland Coinpany v. Anglo-American Tele-
graph Compuny (L.R., 1912, A.C. 555). These persons though
not originally trustees had taken upon themselves the custody
and administration of property on behalf of others; and though
sometimes referred to as constructive trustees, they were, in fact,
actual trustees, though not so named. Tt followed that their
possession also was treated as the possession of the persons for
whom they acted, and thev, like express trustees, were disabled
from taking advartage of the time bhar. But the position in this
respect of a constructive trustee in the usual sense of the words—
that 1s to sayv, of a person who, though he had taken possession in
his own right, was liable to be declared a trustee in a court of
equity—was widely different, and it had long been settled that
time ran in his favour from the moment of his so taking possession.
This rule is illustrated by the well-known judgment of Sir William
Grant, M.R., in Beckford v. Wade (17 Ves., 87, at p. 97).

“ It is certainly true,” said that learned judge, ** that no time bars a
direct trust, as between cestu: que trust and trustee; but, if it is meant
to be asserted that a Court of Equity allows a man to make out a case of
constructive trust at any distance of time after the facts and circumstances
happened out of which it arises, I am not aware that there is any ground
for a doctrine so fatal to the security of property as that would be: so far
from it, that not only in circumstances where the length of time would
render 1t extremely difficult to ascertain the true state of the fact, but where
the true state of the fact is casily ascertained, and where it is perfectly
clear that relief would orginally have been given upon the ground of
constructive trust, it 1s refused to the party who after long acquiescence
comnes into a Court of Equity to seck that relief.”

So in Soar v. Ashwell (L.R., 1893, 2 Q.B., at p. 393) Lord
Esher, M R, stated the rule as follows :—

" If the breach of the legal relation relied on, whether such breach be
by way of tort or contract. makes, in the view of the Court of Equity, the
defendant a trustee for the plaintiff, the Court of Equity treats the defendant
as a trustee become so by construction, and the trust is called a constructive
trust : and against the breach which by construction creates the trust the
Court of Equity allows Statutes of Limitation to be vouched.”

And in the same case Lord Justice Bowen, speaking of
constructive trusts of this kind, said :—

" That time (by analogy to the statute) is no bar in the case of an express

trust, but that it will be a bar in the case of a constructive trust, is o doctrine
which has been rlearly and long established.”

As to the pre-existing law, then, there is no question ; but
1t 1s contended for the appellant that the recent statute has
altered the law in this respect. Section 47 (1), it is said, defines a
trustee as including * a trustee whose trust arises by construction
or implication of law,” and accordingly the exclusion from sec-
tion 47 (2) of a claim to recover “ trust property or the proceeds
thereof still retained by the trustee >’ must apply to property in the
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hands of a constructive trustee or of any person claiming under
him otherwise than by purchase for value without notice. If this
contention be correct, then the section, which was presumably
passed for the relief of trustees, has seriously altered for the worse
the position of a constructive trustee, and (to use the words of
Sir William Grant in the case above cited) a doctrine has bheen
introduced which may be “ fatal to the security of property.”
It does not appear to their Lordships that the section has this
effect. The expressions ° trust property ” and  retained by
the trustee "’ properly apply, not to a case where a person having
taken possession of property on his own behalf, is liable to be
declared a trustee by the Court; but rather to a case where he
originally took possession upon trust for or on behalf of others.
In other words, they refer to cases where a trust arose before the
occurrence of the transaction impeached and not to cases where
it arises only by reason of that transaction. The exception no
doubt applies, not only to an express trustee named in the
instrument of trust, but also to those persons who under the rules
explained in Soar v. Ashwell (supra) and other cases are to be
treated as being in a like position; but in their Lordships’
opinion it does not apply to a mere_constructive trustee of the
character described in the judgment of Sir Williain Grant.

It is to be noticed also that, while section 49 of the Limita-
tions Act prescribes the time at which a right to recover land is
to be deemed to have accrued in the case of an express trustee,
and provides that subject to section 47 © no claim of a cestui que
trust against the trustee for any property held on an express
trust, or in respect of any breach of such trust, shall be held to be
barred by any statute of limitation,” there are no similar pro-
visions In respect of a constructive trustee; and 1t is to
be presumed, therefore, that such a trustee remains entitled to
such protection as he had before the passing of the Act.

For the above reasons it appears to their Lordships that in
the present case time ran in favour of the defendant Davies as
from the date of the delivery to him of the release i question,
and accordingly, that the Limitations Act afforded a good defence
to that defendant in this action. They will accordingly humbly
advise His Majesty that this appeal fails, and should be dismissed
with costs.
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