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Viscouvst HALDANE.
Viscoust Cave.
Lorp Paryoor.
Lorb (Carsox.

Sik RopeErT STotT.

[Delivered by Viscoust CAvE.]

This appeal raises 2 question as to the construction of the
Succession Duty Act of British Cohumbia, By Section 5 of the
Succession Duty Act of 1907 (heing Chapter 217 of the Revised
Statutes of 1911) all property of a deceased person. whether
domiciled v the Province or not. which is situated within the
Province, 15 made subject on his death to succession dutv. the
rate of duty bemmg fixed by Sections 7 to Y ot the Act.  Section 7
of the Act. as amended by the Succession Duty Act of 1915,
i ax follows -

7. When the net value of the property of the deceased excceds
twenty-five thonsand dollars wnd passes under aowillo intestacy or otherwise
cither in whole or i parr 1o ov for the use of the tather. mother. hushband
wife, elnbd. danehiter-in-low or son-in-law of the deceased. all property
situate within the Provinee or so much theveof as <o passes fas the case may
hey shall be subject to duty as follows -—

“Aa) Where the ner value exceeds twentyv-five  thowsand  dollars
but does not exceed one lindeed thousand dotlars. at the rate
of one dollar amd fifty cents for every one hundred dollars.

b)) Where the ner value execeeds one lnndred  thousand  doilars
but does not exceeld two hundred thousand dollars, at the vaee
of one dollar and fifry eents for every one hundred dollars of the
first ore Tmndied thousand dollars and two dollars and fitty
cents for every one hundved dollars above the one lumdred
thousand dollars,
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“(¢) Where the net value exceeds two hundred thousand dollars,
at the rate of one dollar and fifty cents for every one hundred
dollars of the first one hundred thousand dollars, two dollars
and fifty cents for every one hundved dollars of the second one
hundred thousand dollars and five dollars for every one hundred

3y

dollars above the two hundred thousand dollars.’

Section 8 of the Act fixes the duty on property situate within
the Province, and passing on death to a lineal ancestor of the
deceased (other than a father or imother) or to a hrother or sister
of the deceased or a descendant of a brother or sister or to an
uncle or aunt of the deceased, or a descendant of an uncle or aunt
at five per cent. of the net value; and Section 9 fixes the duty
on all property situate within the Province and passing to a more
distant relation or to a stranger in blood at ten per cent. of the
net value.

“ Net value ” is defined in the interpretation clause {Section
2) of the Act as meaning “* the value of the property, both within
and without the Province, after the debts, incumbrances or other
allowances or exemptions authorised hy this Act are deducted
therefrom.”

The late Sir William Cornelius Van Horne died at Montreal
on the 11th September, 1915, heing then domiciled in the Province
of Quebec, and having made a will whereby (subject to u legacy
of $200,000 in favour of a grandson) he left his property to his
wife, son and daughter in unequal shares. The gross value of
his estate within and without British Columbia was found to be
$6,371,374-73 and his gross liabilities $169,989-56, leaving a
net value of $6,201,385-17. His only property in British
Columbia consisted of certain shares which were valued at
$300,000; and if a proportion of the gross liabilities (namely
$9,536-75) 1s deducted from the last mentioned sum, it appears
that the net value of the property in British Columbia ias
$290,463.25. No question s raised in these proceedings as to
what is to be described as property within the Province, or as to
the propriety of deducting the above - mentioned sum of
89,536.75 ; and the above sum of $290,463.25 1s practically
an agreed figure. It is with reference to the amount of succes-
sion duty payable on this sum of $290,463.25 that the contest
in this case has arisen. '

The amount of duty claimed by the respondent, the Minister
of Finance of British Columbia, was $14,242-10, made up as

follows :—

13 per cent. on 6,201,385-07 | §4,683-84 .. $70-24
290,463 25 of $100,000, or
6,201,385+ 07 } $4,683-84 .. 117-09
200,463-25 Y of $6,001,385-07
6,26?385-67} or $281,095-57  14,054-77

290,463 25 }of $100,000, or

2} per cent. on

5 per cent. on

$14,242:10




-

The appellants, the executors of S Win, Van Horne, dented
that thev were lable under the statute for the above sum of
S14242- 100 but aehmitted Tnbilit v for 88523160 made up as

follows :

14 per cent. on S100.000 .. .. o SLEB00 00
25 per cent. on SioN.Gon . o o 250000
5 per cent. on 30046323 .. .. .. 4.523-16

88.523-16

The appellants accordingly presented o petition to the
Supreme Court ol British Columbra praving that it might be
declared that the clum of the respondent proceeded upon w
wrone  basisc and  that the  suvecession dutyv pavable was
8852316, and no move.

The petition has given vise to a remarkable division of
Judicial opinion. The  Chiel Justice ol British - Columbia
(Hunter C..1). by whom the petition was heard. gave judgment in
favowr of the appellant<. On an appeal by the respondent to
the Court of Appeal of the Provinee that Couwrt by a majority
ol three to two (Macdonald .1 A Galliher 0 A and Eberts
JoAL Martin JUAL and Me Phillips AL dissenting) affirmed  the
judement of the lower Court and dismissed the appeal © hut on
a Tather appeal to the Sapreme Court of Canada. that Court
by o meority of three to two (Idington. Dutt and Brodeur JJ..
Anelin and Mignault )0 dissentig). reversed  the decision
of the Court of Appeal of British Colvmbia. and deculed in favour
of the Miuster of Finance. Theveupon tiie present appeal was
brought by the executors to His Majesty in Council,

The claine of the respondent. the Mmister of Finance. which
leas heen aftinmed by the Supreme Court. rests upon the following
basis. He contends that. having vevard to the definition of
“net value T ocontained in Section 2 of the Act. the expression.
et value T paragraphs («) (6) and (¢) ot Section 7. means
the total net value of the testator’s estate wherever situate. and
accordinglv that the sums of 7 one hundred thousand dollars ™
and 7 two hundred thousand dollars 7 mentioned in those para-
graphs are to be treated as constituent parts of that toral net
value.  Thus. taking pavagraph (o) as the paragraph appheable
to the present case. it 1= said that the meaning and effect of that
parvagraph 1= that where (as in this case) the total net value
of the rtestator’s estate. wherever situate. exceeds  S200.000.
the durv is to be caleutated at the vate of 14 per cent. on the first
S100.000 ol that total net value. 21 per cent. on the =econd
S100.000 of that total net vidue,amd 5 per cent. on the remainder
of the same total net value @ but that. as 1t cannot be intendel
that the property wirhin the Provinee shall be charged with
percentage on the net value of the whole estate wherever sitnate.
the duty when so caleulated 1s to be levied onlv on such pro-
portion of each constituent part of the total net value as is
situate within the Provimce.  The arcunient 1= most clearlyv
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stated in the following extract trom the judgment of Mr, Justice

Duff :(—

“ Net value as defined in the interpretation seetion means a net value
stcertvainedmby taking into account the value of all property both within and
without the Province. It seems reasonably clear that the scheme contem-
plated by the Legislature, as brought into force by paragraph (¢), is that for
the purpose of ascertaining the rate in the case of estates falling within that
paragraph, the net value of the estate 1s to be divided into three parts ; the
first being the sum of one hundred thousand dollars, the second also being
the sum of one hundred thousand dollars, the third being the difference
between the sum of two hundred thousand dollars and the suni representing
the aggregate net value ; the net value in every case as already mentioned
being ascertained by reference to the whole of the property both within
and without the Province. This division having heen made, the rate
prescribed by paragraph (c) is the rate of one dollar and fifty cents
notionally applied to the whole of the first one hundred thousand dollars
of the net value, the sum of two dollars and filty cents for cvery one
hundred dollars on the second one hundred thousand dollars notionally
applied to the whole of that sum and five dollars for every one hundred
dollars above the two hundred thousand dollars notionally applied to the
whole estate both within and without the Provinee. In this manner the
rate of taxation is ascertained. The property taxed, however, is only
the property situated within the Province, ancl in the case of cach of the
parts only that part of the first one hundred thousand, the second one
hundred thousand or the excess over two hundred thousand, as the case
may he, which is so sitnate is subject to taxation according to the several

rates preseribed by Sub-section (¢), for the parts mentioned.”

It is obvious that the effect of so calculating the duty is
to accelerate, in the case of a deceased person who leaves property
both within and without the Province. the process of graduation
on the property within the Province : and, if this be the clear
meaning of the statute, there appears to he no reason why it
should not have effect.  As Mr. Justice Maxtin says, " 1t 1s not a
matter of indirect taxation at all, but simply the fixing of a basis
of domestic assessment in certain varying cvcumstances, domestic
and foreign.” But taxation, to he effective, must he imposed
by clear words ; and. with great respect to the learned Judges
who have taken a different view, their Lordships are unable to
find in the Act any words imposing the tax which the respondent
claims to levy. [If the expression “ net value ™ in paragraph (c)
means the.total net value of the property of the deceased, then
the duty mmposed by the paragraph is, according to the natural
meaning of the language used, n percentage upon that total
net value : and, if this construction leads to results which are
madmissible, those results cannot be avoicded by mporting mto
the paragraph a principle of proportionate levy which is not to
be found there. In order to support the respondent’s construction
it would be necessary to substitute for  the first one hundred
thousand dollars ” in paragraph (¢) some such words as the
following :-—"“ a sum Dbearing the same proportion to the first
one hundred thousand dollars as the net value of the property
situate within the Province and passing to any of the persons
described in this section hears to the net value of all the property
of the deceased,” and to make corresponding changes in the later




words of the paragraph. This would be, not to construe, but to
amend the Act ; and it appears to their Lordships that it would be
contrary to the established rule as to the construction of taxing
statutes to make so generous an addition to the language of the
Act.

On the other hand. therr Lordshps have difficulty in accepting
the argument put forward by counsel for the appellants.  They
comtended  that, even 1if the  net value ™ referred to at the
heginning of paragraph (¢) is the net value of the whole estate of
the deceased. wherever situate, the sums of S100,000 and $200,000
mentioned m the latter part of the same paragraph are nevertheless
mtended to bhe constituent parts of the net value withm the
Province only o hut such a construction would not be consistent
with the language of the paragraph. The * fivst one hundred
thowsand  dollars 7 and  the second one hundred  thousand
dollars 7 mientioned i the paragraph are plamly intended to be
fractions of the net value mentioned tn the first words of the para-
oraph ; and the expression ™ the two hundred thousand dollars ™
oceurring at the end of the paragraph can only refer: to the rwo
hundred thowsand dollars of net value specified at the beginning.
Fwrther. if the mcaning of the paragraph is that the duty is to be
araduated according to the net value of the property within the
Province onlx, there iy no sense or puwpose m making that
graduation contingent on the total net value of the estate reuching
4 particular figure,

In these circumstances it 1s necessary to seek some other
solution of the problem; and i the opinion of their Lordships
the solution 1s to he found o close consideration of the meaning
of the expression " net value 7 ax used in Section 7 of the Act,
Section 2 does not =av (as was assimed i the arewnent) that
“net value 7 owherever wsed means the value of ull the propevty
of the deceased wherever situate. fess his debts and incumbrances,
but onbv that 7 net value 7 means the value of * the property.”

- that is to sav. of the particular propertv with reference to
which the expression 1= used m the section which is to
he construed—--whether that property be within or without
the Province. less the authovised deductions from that value.
LI 50, then. the expression ~net value ™ used in paragraphs
() (hy and (¢) of Section 7 is properly and naturilly to be referred
to the property deseribecd m the words mumediately preceding
those paragraphs, that s to sav. to the property within the
Province passing to the neax reratives mentioned in the section,
and the sums of 7 one hundred thousand Jollars ™ and ™ two
hundred thousand dollars,” atterwards referred to, are to he
treated ax constituent parts of that net value : and it follows that
rhe rate of taxation is to be ascertained with reference to the net

value of the property within the Province only. It may  he
objected that the mitial words of the section (" where the net value
ol the property of the deceased exceeds twentv-five thousand
dollars 7) reler to rlie total net value of the estate. and no

doubt thix is =o.  DBut those words ave introduced only for the




purpose of keeping the section in compliance with Section 4
of the Act. which provides that where the net value of the property
of the deceased does not exceed twenty-five thousand dollars,
no successton duty shall be puvable on property passing to a
parent. husbhand. wife. child. daughter-in-law or son-m-law of
the deceased : and there is no reason why they should govern the
meaning of " net value 7 thronghout Section 7.

The construction here suguested. which alxo commended
itself to Chief Justice Macdonald, s wmore consistent with the
history of Section 7 than that for which the respondent contends.
In that section as passed i 1907, paragraphs (0) and (c). were
simtlar in form to pavagraph (1), ond read as follows -

(D) Where the net value exceeds one hundred thousand dollars, but
does not exceed two hundred thousand dollars, at the rate of two dollars
and fifty cents for cvery one hundred dollars.

“(e) Where the net value exceeds two hundred thousand dollars; at
the rate of Gve dollars for every one hundred dollars.”

It 1s difficult to construe these paragraphs otherwize than
as Imposing a tax of 24 per cent. or 5 per cent. (as the case may be)
on the property to be taxed : and it is most mprobable that the
antendment mace m 1915, which was obviously enacted for the
relief of the taxpayer, can have heen intended to alter the whole
construction of the section to his cletriment. '

Tfurther. the above construction of Section 2 of the Act
malkes 1t posalble to put a reusonable interpretation on Sections
8 and 9. Section 8 provides that where the net value of the
property of the deceased exceeds five thousand dollars (the
minimunt sum mentioned in Section 4) and passes in whole or in
part to a lineal ancestor of the deceased (except his father or
mother) or to hig brother, sister, uncle or aunt or their descendants
“all property situate within the Provinee or so much thereof
as 50 passes (as the case may be) shall be subject to a duty of
five dollars for every one hundred dollars of the net value without
any exemption.” If (as the respondent contends) the ™ nef
value 7 here referred to 1s the total net value of the estate. then it
is necessarv here also to calculate the duty on the whole estate
wherever situate and then to apply the principle of proportionate
levy in order to support the taxation ;: but if * net value ” means
the net value of the property within the Province passing to the
persons named In the section. then there is a direct levy of 5per
cent on the value of that property. The pecuniary result of hoth
methods may be the same: but the first method is artificial
and indirect. while the latter iz simple and divect.  The same
observations apply to Section 9.

1Por the above reasons themr Lordships are of opmion that
the claim to duty made by the Minister proceeds upon an erroncous
hasis, and that the amount of duty pavable by the appellants
ix the sum ol $8,523-16 and no more:  and they will hunbly
advise His Majesty that this appeal should be allowed, and the
order of the Chief Justice of British Columbia vestored. 'I'he
respondent will pay the appellants” costs of the appeal to the
Supreme Court of Canada, and thetr costs of this appeal.
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