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This was a suit brought by the mutwalll of a moesque to
recover possession of property, alleged to have been settled as a
valid wakf, from the defendants, whose title arose under incum-
brances created by his predecessors in that office.

The principal issue tried in India was whether or not
the claim was statute-barred, and, relying on Article 134 of
the first Schedule of Act No. 9 of 1908, the High Court gave
judgment in favour of the defendants. This was before the deci-
sion of their Lordships’ Board in Vidya Varuthi Thirtha v. Balusamz
Ayyar (LR, 48 ILA. 302), which held that Article 134 does not apply
to a wakf, and accordingly their conclusion is admitted to be no
longer sustainable. There has further been much discussion on
the present appeal whether the case is governed by Article 142 or
by Article 144, sice Article 134 is inapplicable ; but again it is
common ground that, if the plaintiff’s evidence established that
his predecessor in office remained in possession of the property m
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question until after the year 1901, then his claim is not statute-
barred. As to this, oral evidence, relating to the receipt of the
rents and profits, was called on both sides. The learned trial
Judge, after criticising adversely the evidence given on this point
by the defendants’ witnesses, accepted the plaintiff’s case, and
held that the mortgagors had remained in possession until less
than twelve years before the present suit was begun. With this
finding of fact one of the learned Judges in the High Court,
Richardsen J., agreed. His colleague, Syed Shamsul Huda J.,
dissenting, drew attention to the burden of proof, which he said
rested on the plaintifi and had not been discharged, the proba-
bilities being in favour of the defendants. If the learned Judge
meant, as his reference to the onus of proof seems to indicate,
that the plaintiff had given no evidence, that the mortgagee had
not received possession at the time when the mortgage was
executed and in accordance with its terms, he overlooked the fact
that several of his witnesses gave positive and precise evidence on
the subject, and so far as the burden of proof goes, there was
enough to call for an answer. If, on the other hand, as his allu-
sion to the probabilities of the case seems to show, he only meant
that, weighing the plaintifi’s evidence against that of the defen-
dants’, he rejected the former and accepted the latter, his opinion
is not fortified by any detailed examination or comparison of the
evidence, which the respective witnesses gave. Their Lordships
do not think that under these circumstances the opinion of Syed
Shamsul Huda J. ought to prevail against the concurrent
opinions of Richardson J. and of the learned trial Judge ; nor does
their own examination of the evidence, which need not be set out
in detail, lead them to discredit the plaintifi’s case in this respect.

The affirmation of the finding that the mortgagors retained
possession down to a date, which defeats the plea of the Statute
of Limitations, would dispose of this appeal, but for the following
point. The original settlement was undoubtedly a valid creation
of a wakf, for the provision intended to benefit the family of the
settlor was not the preponderating feature of the settlement, nor
was the provision made for the perpetuation of religious cere-
monies and charitable gifts by any means illusory or unsub-
stantial ; but, equally undoubtedly, the two provisions—that for
the upkeep of the mosque and celebration of worship there on the
one hand, and that for the benefit of the settlor’s family on the
other—are, as a matter of drafting, separate and severable dis-
positions. Indeed, it could not have been otherwise. The new
‘contention for the respondents was that a mortgagee, who had
parted with his money to the persons, members of the plaintifi’s
and of the settlor’s family, who were then in the position of
mutwalli, ought not to lose his money altogether, and that too at
the plaintiff’s instance, but was at least entitled to have a charge
declared in his favour over the portion of the property, which
was settled for the benefit of the settlor’s family.

This point was not taken below, or even in the respondents’
case, unless it can be brought within the third reason, * because



the trusts created were not those of a valid wakf—at any rate as
to the half of the property settled on the founder’s heirs.” Their
Lordships would not in any event have declared that the res-
pondents were entitled to the suggested charge, for they are by
no means sure that all necessary parties are before them or that
all necessary matters have been proved, and the case would have
to be remitted to India, even if the contention be sound.

In the present case there is a dedication, which has already
taken effect, and it is so substantial that one half of the net
mcowe has to be devoted to specified pious purposes. It s
nppossible to say that this gift 1s only a veil to cover arrange-
meuts for the aggrandisement of the settlor’s family and a device
to niake the property inalienable. There is nothing illusory about
it. The most that can be said is that the provision for the
settlor’s family is considerable, for the mere provision ifself
is clearly permissible, as is the provision that the settlor’s
heirs shall be the mutwalis of the wakf in their order. In
delivering the judgment of their Lordships” Board in Mujibunissa
v. Abdul Rahim (28 Ind. App.), Lord Robertson says, at page 23 :
“Tt will be so” (that is it will be a valid deed of wakf) “if the
effect of the deed is to give the property in substance to charitable
uses. It will not be so, if the effect 1s to give the property in
substance to the testator’s family.” In view of the fact that this
deed lias been taken as creating a valid wakf in both Courts in
India, and that effect has been given to it as creating a valid
waki in separate proceedings by the decree appointing the
appellant to be mutwalli, their Lordships think it needless to
discuss further the genuine character of the wakf. Tts domi-
nating purpose is to make adequate provision for the pious uses
mentioned.

In Vidya Varuthi Thirtha v. Balusami Ayyar (48 Ind.
App. 302), it was explained that the idea conveyed by the word
“trust 7 is foreign to the religious conception involved in the
word wakf : —

“ When once it is declared that a particular property is wakf or any
such expression is used as implies waki . . . the right of the wakif is
extinguished and the ownership is transferred to the Almivhtv,” savs Mr,
Ameer Al in delivering judgraent. ~ The manager of rl..l' ;-.:;I\f -£~ the
mutawalll, the governor, superintendent, or curator.” In the case of
khankhas the head is called a sajjadanishin.  * But neither the sajjadanishin
nor the mutawalli has any right in the property belonging to the wakf : the
property is not vested in him, and he 13 not a trustee in the technical sense.

The wakfnama does not transfer property to trustees, - s
Under the Mohamrmedan law the moment a wakf is created all rights of
property pass out of the wakf and vest in God Almighty. © The curator,
whether called mutawalli or sajjadanishin, or-by any other name, is 1_r_1-'rr*i_\.'

a manager.”

The principle of the respondents’ contention, accordingly,
appears to their Lordships to be fallacious. The pm}_wr{'y; in
respect of which a wakf is created by the settlor, is not merely
charged with such several trusts as he may declare, while 1"-:-runinin;_{
his property and in his hands. Tt is in very deed * God’s acre,”

(C 2157—18)T A2




4

and this is the basis of the settled rule that such property as is
held in wakf is inalienable, except for the purposes of the wakf.
A similar view forms the basis of the inalienability of a Hindu
math and, if the settlor declares himself, as he is entitled to do, to
be the first mutiwalli or the first shebait, that does not affect
the fundamental principle, that the whole property is considered
as having passed from him for the purposes which he has declared,
and not merely such portion of it as will suffice to produce the
part of the income which he has expressly dedicated to pious and
charitable uses. TFrom this it follows that where an attempt is
made to grant a mortgage for purposes foreign to the
necessary purposes of the wakf, which is therefore as such unsus-
tainable, the whole mortgage fails. It cannot, for purposes of
enforcement, be severed into two distinct charges, one declared
for pious uses on one part of the property, and another and separate
charge declared on another part for the uses of the mortgagor
only. The property itself is not to be regarded as severable and
chargeable according to the measure of the interest, which the
settlor’s family may have in the rents and profits of the whole.
The contention now advanced is inconsistent with the character
of a wakf, as fully explained in the above-mentioned and many
other decisions cf their Lordships’ Board. Their Lordships are of
opinion that, for an advance of money, otherwise than to satisfy
the legitimate needs and purposes of the wakf, no part of the
property held in wakf is chargeable either by the settlor or by the
Court. In such a case any claim by the person who advances the
money must be in the nature of a claim vn personam, and cannot
be secured by holding liable the wakf property itself. For these
reasons their Lordships will humbly advise His Majesty that this
appeal should be allowed and the judgment of the High Court set
aside and that of the trial Judge restored with costs here and
below.
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