Privy Council Appeal No. 132 of 1931.

Alexander Ewan Campbell - - - - - - Appellant

-

Thomas Ernest Rofe - - - - - - Respondent
. FROM

THE HIGH COURT OF AUSTRALIA.

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF TiiE
PRIVY COUNCIL, periverep tHE 28tTH NOVEMBER, 1932.

Present at the Hearing :

Lorp ATKIN.

Lorp ToMLIN.

Lorp THANKERTON.

LoRD MACMILLAN.

SR LANCELOT SANDERSON,

[ Delivered by L.LorD THANKERTON.]

This case arises out of the proceedings in the compulsory
ligmdation of the Marlow-Rolls Theatres, Limited (hereinafter
called ““the company ), of which the appellant is the official
liquidator. The company, which had a brief existence, was
mcorporated in New South Wales on the 29th December, 1928,
and went into liquidation on the 4th September, 1929.

The appellant sought to place the respondent on the list of
contributories in respect of 8,000 preference shares allotted to
him by the directors of the company on the 12th March, 1929,
on the respondent’s application therefor dated the 7th March,
1929. The respondent disputed his liability to be placed on the
list of contributories on the ground that no preference shares
were ever validly created by the company. There was no
resolution of the company creating preference shares, and the
sole question in this appeal is whether the directors had power
under the Memorandum and Articles of Association of the
company to issue these shares to the respondent.
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On the 3rd May, 1930, the Master in Equity decided that
the respondent was not liable as a contributory ; this orcer was
reversed on the 13th October, 1930 by the Supreme Court of New
South Wales (Harvey, C. J. in Equity), but was restored by the
High Court of Australia on the 17th December, 1931, from whose
decision the present appeal is taken.

Clause 5 of the company’s Memorandum is as follows :—

5. The capital of the company is £250,000 divided into 250,000 shares
of £1 each, with power to divide the shares in the capital for the time being
into several classes and to attach thereto respectively and (szc) preferential,

>

deferred, qualified, or special rights, privileges or conditions.’
The relevant Articles of Association are as follows :—

“7T. The capital is £250,000 and comprises 250,000 shares of £1 each.

“10. The shares shall be under the control of the Directors who may
allot or otherwise dispose of the same to such persons on such terms and
conditions and at such times as the Directors think fit and with full power
to give to any person the call of any shares either at par or at a premium
and for such time and for such consideration as the Directors think fit.
The Directors may reserve any of the shares in the original or increased
capital of the Company upon such terms as to payment for same and
otherwise as they may deem expedient.

““46. The Company in General Meeting may from time to time increase
the capital by the creation of new shares of such amount as may be deemed
expedient.

“48. The new shares shall be issued to such persons and upon such
terms and conditions and with such rights and privileges annexed thereto as
the General Meeting resolving upon the creation thereof shall direct and if
no directions be given as the Directors shall determine and in particular
such shares may be issued with a preferential or qualified right to dividends
and n the distribution of the assets of the Company and with a special or
without any right of voting.

“50. Except so far as otherwise provided by the conditions of issue
(stc) or by these presents any capital raised by the creation of new shares
shall be considered part of the original capital and shall be subject to the
provisions herein contained with reference to the payment of calls and
instalments transfer and transmission forfeiture lien voting and otherwise.

““51. The Company may from time to time by special resolution reduce
its capital by paying off capital or cancelling capital which has been lost
or is unrepresented by available assets or reducing the liability on the shares
or otherwise as may seem expedient and capital may be paid off upon the
footing that it may be called up again or otherwise. Provided that should
a part of the issued capital at any time consist of preference shares the
repayment of such preference share capital shall not be effected unless
the holders of at least three fourths of the preference shares shall so agree.

““117. The management of the business of the Company shall be
vested 1n the Directors who in addition to the powers and authorities
by these presents or otherwise expressly conferred upon them may exercise
all such powers and do all such acts and things as may be exercised or done
by the Company and are not hereby or by statute expressly directed or
required to be exercised or done by the Company in General Meeting but
subject nevertheless to the provisions of the Statutes and of these presents
and regulations from time to time made by the Company in General
Meeting. Provided that no regulavions so made shall invalidate any prior
act of the Directors which would have been valid if such regulutions had
not been made.
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““11%. The Board may f{rom time to time at their diseretina raise or
bor.ow or secure the puyment of any sum or sums of money for the purposes
of the Compuny.

*119. The Board meay raise or secure the pavment or repayment of
such meneys in such munner ~nd upon such terrms and conditions u all
respoets as they think fit end in particular by the issue of debentures or
debenture stock (terminable or perpetual) of the Compsny chizged upon
all or any part of the property and wssets of the Company {both present
and future) including its uncelled and/or unpaid capiial for the tuue Leing.

“127. Subject to the rights attached to shares issued on special con-
ditiong and subjec* as aforesaid the profits of the Cownpany shall be divisitle
cwong the membors v propurtior to the cepital 3aid up or deemed o be
prid up oa the shires held by them respectivelr. Provided that ~hera
capital is paid up on any shares in advance of calls upun the fuoting that the
same shall carry interest such capital shall not whilst carrying interest
confer a right to participate in profits.

“146. Each holder of registered shares whether preference or ordinaxy
whose registered place of address is not in the Commonwealth of \ustralia
may from time to time notify in writing to the Company un acdress
which shall be deemed his registered place of address within the merning
of these Articles of Asszuciation.

“147. As regards those members whether holding prefererc: or
ordinzry shares who have no registered place of address a notice posted up
at the office shall be deemed to be well served on such members at the
expiration of twenty-four hours after such posting up.

“ 154. If the Company shall be wound up and the assets available for
distribution among the members as such shall be insufficient to repay the
whole of the paid-up capital such assets shall be distributed so that as
nearly as may be the losses shall be borne by the members in proportion
to the capital paid up or deemed to be paid up or which ought to have been
paid up at the commencement of the winding up on the shares held by
them respectively. And if in a winding up the assets available for dis-
tribution among the members shall be more than sufficient to repay the
whole of the capital paid up or deemed to be paid up at the commencement
of the winding up the excess shall be distributed among the members in
proportion to the capital at the commencement of the winding up paid up
or deemed to be paid up or which ought to have been paid up on the shares
held by them respectively. But this clause is to be without prejudice to
the right of the holders of shares issued upon special terms and conditions.”

The respondent’s application for preference shares was in
response to a prospectus issued by the directors early in 1929,
offering 22,000 ten per cent. cumulative participating preference
shares of £1 each for public subscription, and the question is
whether the issue of these preference shares was within the
powers conferred on the directors by Article 10 or otherwise by
Article 117.

It is agreed that, under the express terms of the Memorandum,
there is a corporate power to issue preference shares, and the
points for decision are (@) whether the existing Articles, so long as
unaltered, restrict the company to the issue of shares with equal
rights, in which case, the directors cannot hold any wider powers
under Article 10 or Article 117, or (b) if the company is not so
restricted, whether the power of the company to issue different
classes of shares is communicated to the directors by either of
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these Articles. The New South Wales company law, which is
governed by the Companies Act of 1899 of New South Wales,
as regards the issue in this case may be taken as similar to the
English company law of that period.

The Master in Equity held that Article 7 constituted an
agreement on the part of the members of the company that the
shares in the original capital should be characterised by equality
wnter se, and that none of the other Articles modified that agree-
ment. In his view, Article 10 referred to terms and conditions
to be attached to allotment and disposal of shares, but not to
terms and conditions altering the character of the shares them-
selves, and the powers conferred on the directors by Article 117
could not include a power which the company did not itself
possess. He based his conclusion on the opinion of Lord
Macnaghten in British and American Trustee and Finance
Corporation v. Couper (1894), A.C. 399, at p. 417.

On appeal, Harvey C.J. declined to accept the Master’s
construction of Article 7, and stated * whether the Memorandum
says that the company may 1ssue shares of different classes or is
silent on the subject, it is clear law that the company has the
power to 1ssue shares of different classes, and the only question is
whether it is incumbent on the company in its Articles of Asso-
ciation to say that 1t does propose to do so before it can effectively
exercise that power. In my opinion the decision in 4ndrews v.
The Gas Meter Company (1897), 1 Ch. 361, must be taken as
indicating that the Court of Appeal considered that such an
expression of intention had to be found within the four corners of
the Articles of Association.”  He further stated, ‘It is not
necessary, of course, that the words ‘preference shares’ or
¢ different classes of shares’ should be used ; all that is necessary
is that the Articles should contain some express words indicating
that all shareholders may not necessarily be on the same footing.
That being so, it is necessary to turn to these Articles to see
whether there is such an express provision in them. Axrticle 117
does not, in my opinion, touch the matter. That Article does
not give the directors power to do anything which the company
itself, in general meeting, could not do. The case is then narrowed
down to the question whether Article 10 authorises the directors
to issue preference shares.”  On consideration of Article 10, and
certain other Articles, the learned Judge held that the words
“ terms and conditions ’ included preferential rights.

In the High Court of Australia the learned Judges unani-
mously held (1) that it could no longer be maintained that Article
7 amounted to a contract wnter socios that the shares should be
uniform and rank equally ; (2) that Article 10 did not deal with
the classification of shares but only with the terms and conditions
of their allotment and disposal; and (3) that Article 117 was
concerned only with the management of the business of the
company and not with the relations of members of the company
wnter se.




The law on this subject is very fuily laid down in the judgment
of the Court of Appeal, delivered by Lindley L. J., in Andrews v.
Gas Meter Company (1897) 1 Ch. 361, where the earlier decisions are
reviewed and the dictum of Lord Macnaghten in British and Ameri-
can Trustee and Finance Corporation v. Couper (1894) A.C. 599, at
p- 416, is referred to. The law may be summarised as follows :—
While the memorandum must state the amount of capital, divided
into shares of a certain fixed amount, provision as to the character
of the shares and rights to be attached to them is more properly
made by the articles of association, which may be altered from
time to time by special resolution of the company. If equality
of the shareholders is expressly provided in the memorandum,
that cannot be modified by the articles of association. If nothing
1s said in the memorandum, the articles of association may provide
for the issme of the authorised capital in the form of preference
shares ; if the articles do not so provide, or do provide for equality
wnter socios, the power to issue preference shares may be obtained
by alteration of the articles. If the memorandum prescribes the
classes of shares into which the capital 1s to be divided and the
rights to be attached to such shares respectively, the company
has no power to alter that provision by special resolution.

The present case is not dealt with in that judgment, and
appears to have now arisen for decision for the first time, for here
the memorandum deals with the matter to the extent of giving
the company power to issue ¢nter alia preference shares as part
of the original capital. In the existing articles there is no express
provision for preference shares as part of the original capital, but
there 1s such express provision as regards any future issue of
new shares. In these circumstances their Lordships are of
opinion that in the absence of any article clearly restricting the
company in that respect the company is entitled to exercise
the powers expressly conferred on it by the memorandum.
Their Lordships are unable to find any such restriction in the
existing articles, and they are accordingly of opinion that the
company has power to issue part of the original capital as
preference shares.

As regards the powers conferred on the directors by Article
10, their Lordships have come to the conclusion that they include
the power to control the character of the shares and that the
words “‘ terms and conditions ” have a wider meaning than the
respondent seeks to have placed upon them. Any uncerteinty
arises from the want of consistency in the use of the words rights,
privileges, terms and conditions throughout the articles, but it
seems clear that in Article 127 the term “‘ conditions” is used
as including provisions as to preferential rights.

In this view, Article 117, which only purports to confer
additional powers, does not include the powers conferred by
Article 10, but, if their Lordships had taken a different view as
to Article 10, they would have been prepared to hold that
Article 117 clearly delegated to the directors power to do every-
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thing that the company could do except where the authority of
a general meeting of the company is expressly prescribed, and
that such delegaticn would include power to issue preference
shares. Their Lordships are unable to agree with the narrow
construction of the words “ management of the business of the
company ”’ adopted by the tH:gh Court.

The:r Lordships are therefore of opinion that the respondent
is liable to be placed on the list of contributories, that the order
appealed from should be reversed and that the order of the Chief
Judge in Equity should be restored, the appellant to have the
costs of this appeal and his costs in the High Court. Their Lord-
ships will humbly advise His Majesty accordingly.







In the Privy Council,

ALEXANDER EWAN CAMPBELL

.

THOMAS ERNEST ROFE.

Deriverep BY LORD THANKERTON.
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