Privy Council Appeal No. 91 of 1932,

The Batu Pahat Bank, Limited - - - - - Appellants

The Official Assignee of the property of Tan Keng Tin, a bankrupt  Respondent
FROM

THE SUPREME COURT OF THE STRAITS SETTLEMENTS
(SETTLEMENT OF SINGAPORE).

JUDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL, peLiverep Tue 13tH JULY 1933.

Present at the Hearing :

LorD BLANESBURGH.
Lorp RusseELL oF KILLOWEN.
SR LANCELOT SANDERSON.

[ Delvvered by 1.orRD RUSSELL OF KILLOWEN. ]

The question for decision on this appeal is whether the
appellants (who are a banking company limited by shares) are
entitled to a lien on 110 fully paid shares in that company regis-
tered in the name of one Tan Keng Tin.

The company was registered in Singapore on the 20th August,
1919, under the Companies Ordinance, 1915, of the Straits Settle-
ments. Tan Keng Tin was one of the original shareholders,
having subscribed and paid in cash for 110 fully paid shares of

$100 each.
The articles of association of the company contained the

following provisions :—

“5. No part of the funds of the company shall be employed by the
directors or the company in the purchase of or lent on the company’s shares.

29, The company shall have a first and paramount lien upon all the
shares (not fully paid up) registered in the name of each member (whether
golely or jointly with others) for all calls upon such shares and also for
all debts, obligations, engagements and liabilities of such member solely
or jointly with any other person to or with the company whether the
period for the payment, fulfilment or discharge thereof shall have actually
arrived or not.

“ 30. For the purpose of enforcing such lien the directors may sell
the shares subject thereto to any number but no sale shall be made until
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the time for such payment, fulfilment or discharge as aforesaid shall have
arrived, and notice in writing of the intention to sell shall have been served
on such member holding the shares or his representatives and default
shall have been made by him or them in payment, fulfilment or discharge
of such debt, liabilities or engagements within fourteen days after such
notice.”

In 1921 Tan Keng Tin, who was a customer of the bank
obtained a loan from the company of $10,000. The evidence as
regards this transaction, and indeed, as regards the whole case,
i1s meagre. The transaction is referred to as the obtaining of an
overdraft for $10,000, which was reduced later to $9,000. At
the inception of the loan Tan Keng Tin signed some document,
of which there are no particulars. At a later date (viz., December,
1928) at the request of the bank, who represented that the
original document * was affected by effluxion of time,” he signed
a promissory note for $9,000, being apparently the amount then
due. This document was, for some unexplained reason, signed
by him both in his own name and in the name of a business firm
of which he was the sole member, and which had ceased to carry
on business. From these facts it would appear that the transac-
tion was an immediate advance in 1921 by the bank of $10,000
on loan account (subsequently paid off to the extent of $1,000),
and not an overdraft in the ordinary sense of a current account
overdrawn to varying amounts from day to day.

In the year 1923 the law relating to banking companies and
certain other companies was amended by inserting a new pro-
vision Into section 111 of the Ordinance No. 155 (Companies)
(formerly section 108), and by altering the wording in other
respects.

The amended section runs thus, the new provision being sub-
gection three :(—

Banking and certain other companies.

“111.—(1) No loan shall be made by any banking orinsurance company
or by any deposit, provident or benefit society to any director or officer
of such company or society or to any firm of which any director or officer of
such company or society is a partner, except upon securities in which a trustee
may invest under the powers of Ordinance No. 144 (Trustees) and the value
of which exceeds the amount lent by 30 per centum.

“(2) A list containing the amounts lent every month under subsection
(1) and the names of the directors or officers to whom such loans have been
made together with the amounts previously lent which have not been
repaid shall be prepared, and a copy thereof shall on or before the first
Monday in every succeeding month be sent to the Registrar.

“(3) No such company as aforesaid shall lend any part of its funds
upon the security of its shares.

“(4) If any loan is made in contravention of this section, any director
or manager of the company or society shall be liable to a fine not exceeding
$1,000, and shall also be liable for the payment of any portion of the
amount lent which remains unpaid after deducting the amount realized
on the securities. -

“ (5) If default is made in complying with subsection (2) any director
or manager of the company or society shall be liable to a fine not exceeding

$50 for every day during which the default continues.
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“(6) For the purpose of this ordinance a crinpany which carries on
the busine:s of insurance in eonunon with cay otber husiness or businesaes
shall be deemad to be ap insurance company.”

In the vear 1927 the 20th ariicle of association of the bank
was amended by striking out the words in brackets, viz., ™ not
fully paid up.”

On the 4th October, 1929, Tan Xeng Tin was adjudicated
bankrupt. A dispute then arose hotv.een the Lunk and the official
assignee, the former claiming a li-o on the -lwaves, the lutter
disputing the elaim, with th: resnil that the olicial assignee
took out a summons in the bankriptey by which he claimed that
the 110 shares were ' part of the property of the bhankrupt.”
The true question for decision, however, was, and was correctly
stated in the evidence to be, © has the bank a valid lien on these
shares 27

On the hearing of the summons Terrell J.. mude an order
declaring thut the bank had no vahid fien on the shares. On
appeal the Court of Appeal of th: Supreme ‘'ourt of the Straits
Settlements dismussed the appeal (Whitlev J., dissenting).

Terrell J., held that no monev had becr advanced to Tan
Keng Tin on the security of his shares, but that the effect of
section 111 (3) of the ordinance was to invalidate any security
for a loan by the company purported to be created on the com-
pany’s shares and to render ¢rticle 29 of the bank’s articles of
assoclation pro tanto ulira wvires,; with the result that no lien
attached.

On the appeal Murison C.J., and Burton J., seem to have
agreed In substance with this view. On the other hand Whitley J.
was of opinion that section 111 did not invalidate a security given
In contravention of section 111 (3), and that accordingly article 29
was not ulira wvires.

Their Lordships agree with the conclusion of Whitley J.,
and are of opinion that the bani have a valid lien on the shares.

In 1921 the bank lent $10,000 of its funds to Tan Keng Tin.
This money was not lent upon his shares, because (even assuming
that a Lien attaching under article 29 at the moment of a loan
by the company, would make that loan a loan on the company’s
shares within the meaning of article 5), no lien did attach at the
moment of this loan because the shares were fully paid shares.

The alteration of the articles in the year 1927 would (apart
from the cffect of scction 111 (3) of the Companies Ordmance)
operate to create an effective lien on the shares in favour of the
bank (Allen v. Gold Reefs [1900] 1 Ch. 656). Thkere is nothing in
article 5 to prevent this, for the funds had already been lent in
1921 ; and their Lordships are unakle to find any grounds upon
which 1t can be said that there was any loan of the company’s
funds to Tan Keng Tin on any later date.

The question then arises whether section 111 (3) of the
Companies Ordinance operates to invalidate the security or
(5 306—7842)1 A2
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whether it merely prohibits the making of a loan on security under
pain of incurring the specified penalties and liabilities. The
answer to this question, which is the crucial question in the case,
depends upon the true construction of the Janguage used in the
gection, and this, in their Lordships’ opinion, is, by subsection 4,
made reasonably clear. Subsection 4 deals in terms with the case
of “any loan . . . made in contravention of this section.” It was
argued that this subsection only refers to a loan made in contra-
vention of subsection 1; and that the words ‘“the securities”
refer only to the securities for a loan within subsection 1. Their
Lordships cannot so hold, without giving to the words used a
meaning which they simiply do not bear. Subsection 5 shows that
the legislative power when it desired to do so, did in terms refer
to the infringement of a particular subsection. Their Lordships
can do no other than say thal subsection 4 means what 1t says,
and that 1t deals with any loan made in contravention of the
section, including, therefore, a loar by a banking company of part
of its funds upon the security of its shares. If that event happens
subsection 4 specifies the consequences, and they include a personal
liability on directors and managers for “ the payment of any
portion of the amount lent which remains unpaid after deducting
the amount realized on the securities.” This 1s a recognition by
the subsection of two thinzs, viz. (1) the continuance of the
security on which the loan was made and (2) the discharge of the
debt pro tanto by the proceeds of its realization. In the face of
this 1t seems to thenr Lordships impossible to say that section
111 (3) operates to invalidate a lien which would, apart from that
subscction, be an eflective lien.

For these reasons their Lordships are of opinion that the
appeal should succeed, that the orders of Terrell J., and of the
Court of Appeal should be sct aside, and an order made declaring
that the bank have a valid lien on the 110 fully paid shares for
the principal and interest due to them in respect of the loan.
The appellants must have their costs here and below, which in
the event of any insufficiency of the bankrupt’s estate can be
added to their security. Their fordships will humbly advise
His Majesty accordingly.
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