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[ Delivered by Sir JoEN WALLIS.]

This is an appeal by the defendant from a judgment
in second appeal of the High Court at Patna reversing the
judgment and decree of the lower appellate court and giving
to the plaintiffs a decree for ejectment. The plaintiffs’ case was
that they were rasyats within the definition in the Bengal
Tenancy Act, 1885, that is to say, that the suit lands had
been acquired by the original grantee for the purpose of culti-
vating them himself and that therefore their tenant the defendant
was an under-ratyat and so liable toejectment on the statutory
notice under section 49 of the Act. The defendant’s case was
that the suilt lands had been acquired by the original grantee for
the purpose of collecting rents, and that therefore the plaintiffs
were tenure holders and he himself was a raiyat holding under
them and was not liable to ejectment as he had acquired
occupancy rights under the Act.

In that case the further question arises whether the defendant
is precluded by section 181 of the Act from acquiring occupancy
rights in the lands by reason of the fact that they are held on
service tenure, as has been ruled in some Calcutta decisions which
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have been followed by the High Court in this case. This is a
question of general importance, as the effect of these decisions is
largely to exclude this class of rasyats from the benefits of the
Act, and now comes before the Board for the first time.

The plaintiffs are jagirdars holding the suit lands and other
lands in neighbouring villages as a revenue free jugir for watching
certain roads. The grant probably dates back to the days
before the cession to the Company. It is stated in the Introduc-
tion to Mr. Field’s Regulations, p. 53, that a large number of
Jagirs were created in Behar in the time of Shah Alam and his
immediate predecessor during the anarchy and decline of the
Mogul Empire. This may account for the great number of small
gagers of this kind in the immediate neighbourhood as mentioned
in the judgment of the High Court. According to the same
authority such grants when made by the Emperor were assign-
ments not of the lands but of the revenue. As the lands being
revenue free were not included in the Permanent Settlement
with the local zemindar they have been recorded as the property
of the Crown.

The first question therefore already stated i1s whether the
original grantee of the lands on service tenure was a tenure-
holder or a rasyat within the meaning of the Act ?

The Record of Rights was against the plaintiffs as they were
recorded as tenure holders, and section 103B of the Act provides
that every entry therein is presumed to be correct until the
contrary 1s proved. Ordinarily therefore all the Courts have to
do with the Record is to apply this presumption as directed by
the section. Unfortunately in this case the certified copies of
extracts from the Record obtained in 1922 for use at the trial
were not wholly in English as they should have been in what
purports to be the English version of the Record which was
completed in 1910. The printed forms are in Englsh, but some
of the entries contain vernacular terms taken apparently from
the vernacular version of the Record which is necessarily the
version in common use. Whatever be the explanation, the use
of these vernacular terms has enabled the plaintiffs to set up
successfully in the two first Courts that the Record was self
contradictory and that it was impossible to raise the presumption
that the plaintiffs were tenure-holders, while the High Court
has gone further and held that the presumption arising on the
Record was that the plaintiffs were rasyats. Primd facie nothing
can well be less likely than that the Record of Rights, if properly
understood, should be self-contradictory prepared as it is in
accordance with rules framed by the Local Government under
the Act by a revenue officer familiar with its provisions and on
printed forms supplied for the purpose.

Under the Rules the part of the Record known as the
Khatian is to show how all the lands in the village are held ; and,
every tenant, from the tenure-holder down to the under-ravyats
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if there are any, has to be given an extract relating to his tenancy.
The Khatian is framed in such a way as to enable this to be done,
and the material extracts in the case are the extracts relating
to the tenancies of the plaintiffs and of the defendant respectively.
The plaintiffs in the extract relating to their tenancy are not
shown as raiyats, nor is there any entry under column 10 recording
whether or not they had occupancy rights, as there must have
been if it had been intended to record them as raiyats. They
are recorded as tenants of the proprietor, the Crown, holding
revenue-free lands on service tenure, as a jagir for watching roads.
That the plaintiffs were here regarded as tenure-holders appears
from the fact that in the extract relating to the defendant’s
tenancy which is set out below, they are entered as tenure-
holders ¢ as in Khata No. 463,” where the word “ Khata” is an
obvious misprint for Khatian, 463 being the serial number of
the plaintiffs’ Khatian. The defendant is entered in the plaintiffs’
Khatian as the tenant holding under them with the word Shikmi
appended to his name, but the exact nature of his tenancy is to
be ascertained from his own Khatian, in which he is shown as
the tenant of tenure-holders. The material parts of the defendant
Anup Mahto’s Khatian on which the case turns are as follows :—

A.—KpaTtian oF Mavza Kuria.
Name of proprietor and number in khewat—Crown (2), entered in khewat No. 1.
Name of tenure-holder, if any, and number in thewat—Ramlal Dusadh and others,
as in Khata (sic) No. 463,

1 2 E 10
2
o | 2'E
e % © | (1) Status, if occupancy length
2o b= of possession.
§§ Name, parentage, caste and E ® | (2) Rent, how fixed, and par-
23 residence, etc., of tenants. i ‘é ticulars, if progressive.
i o = | (3) Special conditions, and
3 i 8 incidence, if any.
Tz @
&4
2 | Anup Mahto, son of Dhanuk- | = ‘B | Shikmi twelve years, rental
dhari Mahto, by caste Kurmi, | © & Rs, 118-3.
resident of Beri. 2
el

Under the definitions in section 5 of the Act a raiyat is a
cultivating tenant either of a proprietor or a tenure-holder, and
an under-ralyat a tenant of a raiyat, and therefore the fact that
the defendant i1s a raiyat and not an wunder-raiyat sufliciently
appears from his being recorded in column 2 as a tenant holding
not under raiyats but under tenure-holders.

Under the rules every tenant has to be asked if he claims
occupancy rights, and the object of the entry as to occupancy
rights in column 10 is to show whether or not he is to be
presumed to have them. The defendant being incapable
according to the decisions already mentioned of acquiring
occupancy rights, the entry if made in English must have
been ‘ non-occupancy twelve years,” whereas the actual
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~entry is ¢ shikmi twelve years.” This is where the alleged'
contradiction arises, as it is said shikms necessarily means
under-ratyat, & meaning which would appear to be excluded by
- the context. If, on the other hand, it is used here as the vernacular
equivalent for non-occupancy, it should have been used in the same
sense in column 10 of the vernacular version of the Khatians of
all under-ratyats except the very few who have occupancy rights
by custom, which may possibly account for its being supposed
to mean wnder-ratyat. The word shikmi as used in the word
" shikmatalug, which has been considered by this Board
- Bageswart Charan Singh v. Kumar Kamakhya Narain Singh,
58 1.A. 9, denotes some degree of dependence on the zemindar, and
some vernacular equivalent having to be found for non-occupancy,
it would not be inapt to describe tenants who are so much less
independent of their landlords than tenants who possess
occupancy rights.

No such case was, however, put forward before the Munsif or
before the Subordinate Judge on appeal. The consistency of the
Record seems to have had no defenders. It was apparently
accepted that shikme must mean under-ravyat, and was so assumed
in the judgments without considering whether this meaning was
not excluded by the context. As, however, both Courts found on

- the evidence without the aid of any presumption that the plaintifis
were tenure-holders the defendant was not prejudiced; and
on this finding both Courts held that the defendant had occu-
pancy rights and dismissed the plaintiffs’ suit.

The High Court, however, reversed this finding and gave to
plaintiffs a decree for ejectment on the ground that the lower
- appellate court had misdirected itself, because the Subordinate
Judge had not raised a presumption that the plaintiffs were
ravyats. As to this ruling which appears to proceed on a mis-
understanding as to the nature of the khatian, it is sufficient to
say that, even if it had been open to the lower appellate court
to raise such a presumption, the fact that the Subordinate Judge
did not raise it would not, in their Lordships’ opinion, amount -
to a misdirection. The question would necessarily depend on
inferences to be drawn from statements in the khaiian, and it is
well settled that such inferences are inferences of fact with which
a High Court cannot interfere in second appeal. The finding
of the lower Courts that the plaintiffs are tenure-holders must
therefore stand.

Their Lordships will now proceed to consider the serious
question whether, as held in the Calcutta decisions, the defendant
is disabled from acquiring occupancy rights, and even non-
occupancy rights, under the Act by reason of the fact that
his landlords are tenure holders, whose tenure is a service
tenure and so liable to resumption. Whether the proprietary
rights in the suit lands are vested in the Crown, as recorded
in the record of rights, or are revenue-free lands owned by
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the plaintiffs, in either case they constitute an estate as
defined in the opening definition in section 3 (1), and therefore
the respective rights of the defendant and his landlords,
whether proprietors or tenure holders, are governed by the Act.
Much the most important—as they were the most controverted—
provisions of the Act are those relating to occupancy rights, and
very clear words would, in their Lordships’ opinion, be necessary
to show an intention on the part of the legislature to exclude any
particular class of raiyats from the enjoyment of such rights and
the protection they afford. Under the Act occupancy rights
are conferred, by section 21, upon the settled raiyat, who is
defined in section 20 as a person who for a period of twelve
years has continuously held land in the village as a raiyat.
During the intervening period he is a non-occupancy raiyat,
but is not left altogether without statutory protection against
arbitrary eviction, as section 44 provides that he can only be
ejected on one of the four grounds specified in the section.

The importance attached by the legislature to the rights
conferred upon raiyats by this part of the Act further appears
from the fact that they are prohibited by section 178 from con-
tracting themselves out of them. It is therefore scarcely likely
that the legislature should by a subsequent section have deprived
a large class of raiyats of these very rights, and thereby created a
new class of raiyats without any statutory protection against
their landlords, but nevertheless subject to the other provisions
of the Act which were intended to facilitate the collection of
the landlord’s rents. The section which is said to have this
effect is section 181, which is as follows :—

Nothing in this Act shall affect any incident of a ghatwali or other
gervice-tenure, or, in particular, shall confer a right to transfer or bequeath

a service-tenure which, before the passing of this Act, was not capable of
being transferred or bequeathed.

In their Lordships’ opinion this is merely a saving clause
which does not affect the rights of occupancy expressly conferred
by the Act upon rawyats against this class of tenure holders, but
leaves the incidents of service tenure unaffected.

With regard to the Calcutta decisions which have been cited
for the respondents, it will be sufficient to refer to the two
earliest decisions which have since been followed in that Court
and were followed by the Patna High Court in this case.

In Mohesh Majhi v. Pran Krishna Mandal, 1 CI.J. 188,
which was decided in 1904, Mitra J., sitting alone, held that
neither occupancy nor non-occupancy rights under the Act could
be acquired by raiyats against ghatwals holding their lands on
service tenure having regard to the provisions of section 181 of
the Act. This case was followed three years later in Upendra
Nath Hazra v. Ram Naih Chowdhry, 1.L.R. 33 Cal. 630, in which
Maclean C.J. delivering the judgment of the Court referred with
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approval to the case just mentioned, and observed, “I think
upon principle, having regard to the nature of ghatwals lands,
the acquisition of occupancy rights in these lands is inconsistent
with the incidents of such tenures, and this view gains support-
from section 181 of the Bengal Tenancy Act which seems to me
to be inconsistent with the view of the acquisition of such rights
in ghatwals lands.”

Their Lordships with great respect are unable toagree with this.
construction of the Act. It is a tenancy Act, and what it does
18 to enable this class of rawyats to acquire occupancy rights against-
their landlord, the tenure holder, so long as the tenancy subsists
—that is to say, until the landlord’s tenure is determined by
resumption, leaving the rights arising on resumption to be deter-
mined in accordance with the pre-existing law, and in Secretary of
State v. Girjabar 54 1.A. 359 this Board recently refrained from
expressing any opinion on the question whether rights of
occupancy created by a jagirdar would be binding on the Crown
after the resumption of the jagir.

The effect of the other view might be to deprive rawyats of -
this class -in-some  cases for generations of the statutory pro-

tection given by the Act because of a possible right to dispossess- 7

them on a resumption of the tenure, which might not exist or
might never be exercised.

Further, it has been held by the Calcutta High Court in
Ram Kumar Bhatlacharjee v. Ram Newaj Rajguru (LL.R.,
3 Cal. 1021) and other cases that, as the Bengal Rent Act X of
1859 and Act VIII of 1869, which replaced it and was repealed
by the present Act, did not contain any provision corresponding
to section 181 of the present Act, there was nothing to prevent the
acquisition of occupancy right by raiyats against tenure holders
holding a service tenure while those Acts were in force, and
that occupancy rights so acquired were not affected by the
present Act. This is an additional reason for not so construing
Section 181 as to attribute to the legislature an intention to
deprive this class "of rawyats by section 181 of rights which
they had enjoyed under the previous Acts, and which were
again expressly conferred upon them in the present Act as being
mn accordance with the ancient law and custom of the country.

In their Lordships’ opinion there 1s a great distinction
between the grant of lands on service tenure revenue or rent
free to a rawyat to cultivate himself in lieu of wages and a grant
to a tenure holder whose emoluments are to be derived from
the collection of rents from tenants holding under him as rasyats.
In the former case the rawyat’s grant may well be said to be
inconsistent with the acquisition of full occupancy rights because
the lands are only granted to him so long as he holds the office.
On the other hand, the grant to the tenure holder is in the
nature of an assignment of the landlord’s rights for the duration
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of the tenure and would not necessarily involve any interference
with the rawyats’ customary rights.

For these reasons, their Lordships are of opinion that the
defendant has established his rights of occupancy against the
plaintiffs and that the appeal should be allowed, the decree of
the High Court reversed and the decree of the lower appellate
Court restored, and they will huymbly advise His DMajesty
accordingly. The respondents will pay the appellant’s costs
both here and in the High Court.
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