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No. 1
OPENING.

—His Lordship administered the oath to the Reporter, Reginald L.
Baldwin, C.S.R.

His LorpsHIP: [ suppose the order will go in?

MR. HELLMUTH: Well, my Lord, first of all the notice of expropriation;
in chronological order that will go in first. It is dated the 5th day of Novem-
ber, 1926, and is addressed to C. R. Boulton, owner, and Standard Fuel Com-
pany of Toronto, Limited, tenant, and it describes the property to be expro-
priated, being water lot 31, according to the plan filed in the Registry Office
as No. 5A, and then it also describes water lot known as parcel 9C, granted
under authority of Order-in-Council dated the 12th June, 1893, saving certain
lands which are set out in that which Your Lordship will see in a moment from
the plan; it is shown on a plan. And then there is the offer of the compensa-
tion to be given both the Standard Fuel Company as lessee and to Boulton as
owner. There is a plan, which I may show to Your Lordship, attached, which
goes with this notice. All that is marked in the pink is the land to be taken.
The reason you find a blue or faint gray line through the property is that that
is Lake Street, which has never been opened I may say. This is the part of
lot 31, and this is the lot known as 9C or C9, which is land largely if not alto-
gether covered with water. This is, or was before the expropriation, filled
land where it had been partly covered with water. That is the property.
(Indicating to His Lordship on plan attached to Exhibit 1).

His LorpsHIP: [ have a plan here and it is exactly the same.

MR. HELLMmuTH: That is exactly the same.

His LorpsHIP: So that the part marked pink is the part expropriated.

MR HELLMUTH: Yes.

And may we have this marked now as Exhibit 1?

His LorpsHIP: That is the notice of expropriation filed.

MRr. HELLmuTH: Yes. The certificate of the Land Surveyor is attached
to it, I think, my Lord.

EXHIBIT “1”: Notice of expropriation 5th November, 1926; -certifi-
cate of Surveyor; plan by Speight & Van Nostrand,
12th July, 1926.
MRr. HeELLMUuTH: Then I think perhaps in proper chronological order we
should put in the order appointing Your Lordship as Arbitrator.
His LorpsHIP: Yes, that will go in, the notice of appointment.
MRr. HELLmuTH: That will be Exhibit 2. That is an order, my Lord,
dated the 20th day of October, 1930, made by the Chief Justice of Ontario.

EXHIBIT “2”: Order of Chief Justice Sir William Mulock, 20th
October, 1930, appointing Hon. Mr. Justice Fisher,
Arbitrator herein.
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Then, my Lord, I might make this statement, which I have already com-
municated to my friend Mr. Tilley after receiving a letter from him referring
to my verbal communication to him, and I don’t know whether it would be in
order prehaps if my friends desire it to put in the letters, but I think I can
make the statement; my friend Mr. Spence can either afirm or differ as the
case may be and we can then put in the letters if it should be necessary. The
arrangement made was to obviate the necessity, which otherwise Your Lord-
ship would have had to decide upon, as to the varied interests of the tenant and
the land owner in the actual amount awarded for the property outside the
question of dealing with disturbance or value of buildings. Neither of the two
latter the owner is interested in at all; that is, he is not interested in such
amount as the tenant may be entitled to for disturbance and he is not inter-
ested in the value of the buildings which did not belong to the owner but to
the tenant. But the tenant had a claim for some interest in the property, the
land itself, which was expropriated, and an arrangement was made between
the tenant and the landlord that whatever amount might be awarded by Your
Lordship, or indeed if there were any appeal, by any court before which the
award might come, should be divided in certain proportions, with the result
that what Your Lordship has to find in regard to this land is only what its
value is as though it were practically held by one owner; as though we had the
whole of it or as if the tenant had the whole of it. That is what I think is
understood. 1 do not mean to say that what rent the tenant was paying
cannot have some effect upon Your Lordship, I mean as to values, but when
you come to this you have not to say the landlord is entitled to four-fifths or
five-sixths or whatever it may be, because we have agreed upon those propor-
tions, and that I think will probably save a great deal of time, my Lord.

His LorpsHIP: So then it is the value of the land to the owner and
business disturbance.

MR. HELLMUTH: And buildings. Business disturbance and buildings is
to the tenant, and the landlord is not interested in that. I think that is
correct, is it not?

MR. SPENCE: Yes. This does not involve any admission by us that
any party is entitled to allowance for buildings or business disturbance.

MRr. HELLMUTH: No no, I am not suggesting that.

My friend is not even conceding that the owner is entitled to anything
for the land.

His LorpsHip: [t is the value of the land, buildings and business
disturbance.

MR. HeELLmMuTH: Those are the three things, but as to the value of the
land you have not to differentiate between the interests of the tenant and the
land owner.

His LorpsHIP: [ understand.

MRr. HELLMUTH: I think my friend assents to that. Is that not so?

MR. SPENCE: That is correct.

MRr. HELLmMuTH: Then I need not put in the letters because they only
make that plain.

Then we have agreed upon a statement which may obviate the giving
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955’22235;""3 of certain evidence. Now, my Lord, I think perhaps it would be well that I
g give your Lordship that memorandum; in fact I think I should read it to Your

openinlgo' 1 Lordship. That memorandum agreed upon reads as follows:
April 4, 1932
P8 omtinued  “Rg: C. R. BOULTON, STANDARD FUEL Co., LTD.

AND TORONTO TERMINALS RAILWAY COMPANY—

Lot 31, PLAN 5-A, AND PArciEL 9-C, PLAN 153-E.
“Memorandum agreed upon by Counsel for the above parties with
respect to matters affecting the lands in question in this arbitration:
1. The object of this arbitration is to determine the compensation to
be paid with respect to the taking of the lands and premises known as 10
Lot 31, Plan 5-A, and Parcel 9-C, Plan 153-E, as described in Notice of
Expropriation dated the 5th day of November, 1926, as of the said 4th
day of October, 1926.”

The 4th day of October, my Lord, was the date at which the plans were
filed and that is the date that Your Lordship has to find the value on.

His Lorpsuip: 4th October, 1926.

MR. HELLMUTH: Yes, that is the date. (Continues):

“2. (a) Water Lot 31, Plan 5-A, comprising an area of 92,021
square feet south of the C.P.R. right-of-way was filled in to the northern
limit of Lake Street (Old Windmill Line) and a triangular shaped portion 20
of Lake Street comprising 620 sq. ft. was also filled in.”

Your Lordship has that plan before you.

His LorpsHIP: Yes.

MR. HELLMUTH: You see there was no Lake Street at the time that was
filled in.

His LorpsHir: This white piece between the two pinks, is that filled
in?

MR. HELLMUTH: Only partly, my Lord.

His LorpsHip: To the east.

MR. HELLMUTH: Yes. It says here, ‘““was filled in to the northern 30
limit of Lake Street and a triangular shaped portion of Lake Street comprising
620 sq. ft. was also filled in.” Your Lordship will see that at that time
there was no Lake Street and the property in the old days went only to the
Old Windmill Line and then we filled in up to the Old Windmill Line and a
portion of Lake Street.

His LorpsHIP: Yes. :

MRr. HELLMuTH: Now, my Lord, I want to point out that while I have
given you from this agreement the square feet according to the memorandum
it does not exactly correspond with the number of square feet as given in
the notice of expropriation. The fact of the matter is that it was ascertained 40
there was a little more square feet, 256 additional square feet, when it came
to be figured out, and this, the agreement, concedes that.

His LorpsHiP: [ see.

MRr. HELLmuTH: [ think that is as clear as I can state it. (Continues

reading):
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“(b) Parcel 9-C comprising an area of 118,016 square feet covered
with water extended southerly from the south limit of Lake Street to
the New Windmill Line.

“3. The Windmill Line Agreement March 15, 1888 provided for
the issue of Crown Patents of the water lots lying between the Old and
the New Windmill Lines in such manner that

‘each such person or corporation who has then any estate, right,
title or interest in any property abutting upon said Windmill Line
shall have and be entitled to the same estate, right, title and interest
in that part of the lands so to be granted as aforesaid, which lies in
front of his said property, and is included within lines drawn parallel
to the prolongation of the nearest city streets running north and
south, and the city shall convey to them so much of the said lands
as lie in front of their respective riparian properties or private
riparian properties, as herein mentioned ; and shall lease such portions
thereof as lie in front of riparian property owned by the said corpora-
tion, but held under lease to the respective lessees or sub-lessees of
such properties respectively, at a nominal rent for the unexpired
term of such existing lease or sub-lease.

(a) The leases of such added lands shall be renewable from
time to time at the option of the respective lessees, if the existing
leases are renewable, and then on the same terms and conditions
and with such covenant or covenants for renewal, if any, as are con-
tained in the existing leases of the present riparian property as above
respectively mentioned, provided always that in fixing the rent upon
any such renewal, the tenant and his executors, administrators and
assigns shall never be chargeable with rent in respect of any im-
provements made upon such property by or at the expense of any
person other than the superior landlord; or in respect of the added
lands, it being nevertheless distinctly understood that on the resump-
tion of the land by the owner in pursuance of any term or condition
of the lease in that behalf contained, the lessee shall not be entitled
to any compensation in respect of the value of the added land, but
only for or in respect of the lessee’s improvements thereon or thereto,
which said improvements are to include the proportionate part of
any actual expenditure made or incurred by the lessee in making
the new street herein provided for, due allowance being made for the
lessee’s use thereof.”

Now, my Lord, just let me stop there for a moment and show to Your
Lordship what was added to our piece. Everything south of the OIld
Windmill Line.

His Lorpsnaip: To the wharf.

MR. HELLMUTH: Yes, quite right. The Old Windmill Line, Your Lord-
ship sees it is put there. Now all this with the exception of Lake Street was
added to our property. (Indicating). It was added in this way, that a deed
in our case, as iIs sct out, was given to the City to hold in trust for them;
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Arbitration  they were simply their trustee; and in the original Act or Windmill Agreement
Proceedings R . . . .
which is referred to there was not quite as long a piece as this but by a sub-

o emnNO 1 sequent Order-in-Council it added, taking from the Old Windmill Line, some
Apnl 4 1932 644 feet; or from Lake Street, as is mentioned there, 568 from Lake Street;

—continued down to the New Windmill Line.
- His LorpsHip: That was added.

MR. HELLmUuTH: That was added.

His Lorpsuip: I did not just catch what the City was to convey to the
riparian owners on either side.

MRr. HeLLmuTtH: That. (Indicating on plan).

His LorpsHIP: Then there was some question of streets. This is Church
Street.

MR. HELLMUTH: They have not to convey any of Church Street. Your
Lordship sees that according to their plan beneath or south of Lake Street
there was 568 feet and some inches conveyed to the City to be held in trust
for us.

Then the agreement goes on:

“Paragraphs 38 and 6 (c) of the Windmill Line Agreement provided
that grants of the said water lots were to be made to the City in trust for
persons so interested, or in certain cases direct to the owners in fee
upon certain terms as to filling, etc.

“4. Patent of Parcel 9-C, Plan 153-E, was given by the Dominion
Government to the City of Toronto as Trustee under date of 5th Dec-
ember, 1895.

“5. C. R. Boulton, owner of the fee of Lot 31, Plan 5-A, did not
obtain a patent from the Crown or conveyance from the City of Parcel
9-C, Plan 153-E. (See, however, 20 Geo. V. (Ont.) Ch. 106, Sec. 1).”
Which shows that this is held for Mr. Boulton, for the owner. (Con-

tinues reading):

6. Lake Street, which lies immediately south of the Windmill Line,
now called the Old Windmill Line, is excepted from the patent to the City
referred to above as follows:

‘excepting therefrom a strip of land being 66 feet in width throughout

measured at right angles to the said Old Mindmill Line and lying

immediately south thereof, which is reserved by Her Majesty as and
for an allowance for a public highway.’

“See Sec. 4, Windmill Line Agreement, 15th March, 1888.

“7. Sec. 5 of the Windmill Line Agreement provides that

‘Upon such last mentioned allowance a street (commonly called
Lake Street) is to be constructed (within fifteen years from the date
of the patent to the City; or within such shorter period as the same
may be petitioned for as hereinafter provided), that is to say:

‘Ist. As to the portions thereof which are prolongations of the
existing streets running southerly, by the City; and
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‘2nd. As to the portions thereof between the said prolongations
by the respective owners and lessees in proportion to their several
and respective interests in the riparian property, etc., etc.’

“The Windmill Line agreement was validated by Chap. 70 Ontario
Statutes 1904, Sec. 1 (4), except as to the location of Lake Street and the
laying of railway tracks thereon. The date within 15 years from which
Lake Street was to be built, was declared by the Act to be the 18th day of
December, 1893. Accordingly the time for building Lake Street expired
on the 18th day of December, 1908. Lake Street has neither been opened
in fact (although it was filled in across some lots) nor used as a public
highway east of Yonge Street. Except as stated in paragraph 2, it was
never filled in across Lot 31.

“8. The patent to the City of Parcel 9-C is made

‘upon the trust’” (as stated before) * ‘that they will carry into effect
the provisions of said memorandum of agreement’ (Windmill Line
Agreement)

“9. Grants to the City of Toronto were made of the street extensions
to the Old Windmill Line and New Windmill Line, including Church
Street, dated respectively 28th November, 1894, and 16th March, 1905,
and on the same trust as the foregoing grant to the City of Parcel 9-C,
Plan 153-E.

“10. By order No. 7200, dated 9th June, 1909, The Dominion
Railway Board directed the elevation of the railway tracks upon a
Viaduct 18 feet high, with the south limit of the Esplanade as its centre
line. The Railway Companies contested the jurisdiction of the Board
to make this order and litigation ensued. Their appeal was finally dis-
missed by the Judicial Committee (P.C.) on 10th May, 1911—See (1911)
A.C. 461.

“11. The Railway Companies then appealed to the Governor General
in Council upon the merits: the appeal resulted in an agreement being
made dated 29th July, 1913, between the City, the Harbour Commis-
sioners and the Railway Companies, which provided for building the
Viaduct upon a direct route out in the waters of the Harbour from the
foot of Parliament Street to the new Union Station between Bay Street
and York Street. The location of the Viaduct occupied Lake Street
from Frederick Street to Scott Street, to which the title has been acquired
by the Toronto Terminals Ry. Co. from the Dominion, the remaining
portions having been similarly acquired by the City, the Harbour Com-
missioners, the C.P.R. and C.N.R., upon which the lands of the parties
respectively abut. (Sec. 14 Viaduct Agreement, 7th November, 1924).

“12.  During the war period, 1914-1918, no progress was made with
building the Viaduct, and matters were allowed to remain in abeyance.

“13. The Toronto Terminals Railway Company, incorporated by
Chap. 170, 1906, Dominion Statutes, to build the New Union Station
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was authorized by subsequent legislation’ (I haven’t quoted those; you
have them before you, my Lord) “to build the Viaduct and expropriate
the lands from the railways’ right of way to the New Windmill Line east
of Yonge Street for Viaduct and works.

“14. A second agreement was made for building the viaduct dated
7th November, 1924, between the City, C.N.R., C.P.R., and Harbour
Commissioners, validated by Chap. 70, 1924 Dom. Stats. and by Sec. 1,
Order No. 7200, all orders amending or supplementing the agreement of
29th July, 1913, and any orders of the Board relating thereto ‘are hereby
annulled and declared to be of no effect, and no person shall have any
claim or right of action for anything done or omitted to be done there-
under.’

““15. Plans, profiles and books of reference approved by the Board
for expropriating the lands necessary for the Viaduct and works in carry-
ing out the agreement of 7th Nov., 1924, were registered in the Registry
Office for the City of Toronto on the 4th October, 1926, as No. 222 Ry. E.

“16. On 4th Nov., 1925, the Toronto Harbour Commissioners
obtained a patent from the Crown in the right of the Dominion to land
covered with water south of the New Windmill Line to the Harbour
Head Line between Yonge Street and Parliament Street as authorized
by Order-in-Council No. P.C. 1079.”

The boundary now, my Lord, out into the bay is no longer the New

Windmill Line but is out to what is called now the Harbour Head Line, farther
out into the bay.

His Lorpsuip: That is all south of the New Windmill Line.
MRr. HELLmuTH: All south of the New Windmill Line, my Lord.

“17. On November 24th, 1926, an order for possession of the said
Lot 31 and Parcel 9-C was made by Rose, J.”” (he was then) “on terms
as to time and otherwise agreed upon by the parties and set out in the
order.”
You see within a very short time of the notice.

“18. The payments provided for in the order of Rose, J., have been
made by the Toronto Terminals Railway Company, which Company is
entitled to receive credit therefor on account of the compensation to
which the claimants shall ultimately be found entitled for the taking
of the lands mentioned in the Notice of Expropriation.”

Then I will file it, my Lord, if [ may.

EXHIBIT “3"”: Memorandum agreed upon by Counsel quoted above.
His LorpsHIP: Are not the facts here in this case very much the same,

so far as Lake Street is concerned and the New and Old Windmill Lines, as
they were in the Canada Steamship Case?

MRr. HeLLmuTtH: Oh I should not think they should be much different,

my Lord.
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His LorpsHIP: No, I think not.

MR. HELLMUTH: Your Lordship will find this—I don’t know now
whether these documents perhaps show it but it can be put in—but in regard
to Lake Street, even had it been constructed, which it was not, Your Lordship
will see, within the time, there was complete access to it by the owners
of the land and over it. I mean in a sense Lake Street was sort of no man’s
land which the owners had a perfect right to pass over to get to their property.

His LorpsHIP: Lot 9-C, has that been filled in? Is that water lot now?

MR. HELLMUTH: [t is filled in since they have taken possession; it was
eventually, but none of it was filled in before that.

MR. SPENCE: If your Lordship will look a little to the south of the
upper parcel colored pink there you will see a line with dots, black dots. That
line with the black dots represents the filling at the time in question.

His LorpsHiP: That is immediately south—

MR. SPENCE: Immediately south of the upper portion.

His LorpsHIP: Of the Old Windmill Line.

MR. SPENCE: Yes.

MRr. HeELLmMuTH: [ think, my Lord, that perhaps I should put in an order
of the Privy Council of the 13th July, 1926,; the number is P.C. 1083. It
explains itself, but perhaps if I read it it won’t require any further explanation:

““The Committee of the Privy Council have had before them a Report
dated 9th July, 1926, from the Acting Minister of Public Works, sub-
mitting as follows:

“That the Toronto Harbour Commissioners have applied, under
Section 7, Chapter 115, Revised Statutes of Canada, 1906—the Navigable
Waters Protection Act—for the approval of a set of four plans of works
known as rock levee and dock walls proposed to be built in Toronto Bay
from a point at or near the foot of Church Street to the production of the
easterly limit of Parliament Street, Toronto, and of the site thereof,
according to the description attached.

“That protests have been filed against the granting of the application
by owners and tenants of lands and works on Toronto Bay in front of
which the proposed rock levee and dock walls will be constructed; a hear-
ing of the interested parties was held in the office of the Minister of Public
Works on December 9, 1925, where the reasons advanced in support of
the protests were presented, and subsequently submitted in writing. In
brief, the protestants state that the proposed works will affect their rights
as riparian owners and prevent access to navigable waters, which will
greatly reduce the value of their properties.

“That the District Engineer of the Department of Public Works
at first recommended the approval of the application from the standpoint
of navigation, which recommendation was concurred in by the Chief
Engineer, but subsequently, in view of the protests received, he advised
that the approval of the application be withheld until the owners of the
properties adversely affected would be adequately compensated.

“That the Deputy Minister of Public Works, taking into considera-
tion the reasons advanced by the protestants at the hearing and in their
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?fé’ééiﬁ?i?"s written representations, and the final recommendation of the District
& Engineer, has suggested, as a solution of the matter, that the approval of

o eninNO' 1 the plans and site of the proposed works might be given on the express
Agru % 1032 condition that before the works or any portion thereof shall be con-
—continued structed so as to prevent access by water to and from any of the properties

on which the works front, the applicant shall initiate proceedings by filing
the necessary plans for the purpose of either acquiring such property or
extinguishing right of access by water thereto.

“That the site of the proposed works is still vested in the Crown as
represented by the Dominion Government. The Department of Marine
and Fisheries, however, which has jurisdiction over the land required as a
site for such works, has advised that steps are now under way for the
granting of the patent of the land in question, and that it has no objection
to the approval of the application under section 7 of the Navigable Waters
Protection Act.

“That the Department of Justice has reported that all the require-
ments of section 7 of the Navigable Waters Protection Act have been
complied with and that the application may now properly be submitted
to the Governor General in Council for approval, subject to the condition
that the applicants shall secure the land required as a site for the proposed
works from the Department of Marine and Fisheries, advising, at the
same time, that the further condition suggested above respecting the
mode of compensation to be adopted for the settlement of the riparians
claims may be imposed if so desired.

“The Minister therefore recommends, under section 7, chapter 115,
Revised Statutes of Canada, 1906—The Navigable Waters Protection
Act—the approval of the annexed set of four plans of a rock levee and
dock walls proposed to be constructed by the Toronto Harbour Com-
missioners in Toronto Bay from a point at or near the foot of Church
Street to the production of the easterly limit of Parliament Street,
Toronto, and of the site thereof, according to the description attached,
the said approval, however, to be subject to the following conditions:

“1. That the applicants shall secure from the Department of
Marine and Fisheries the land required for the proposed works.

“2. That before the works or any portion thereof shall be
constructed so as to prevent access by water to and from any of
the properties on which the works front, the applicant shall initiate
proceedings by filing the necessary plans for the purpose of either
acquiring such property or extinguishing right of access by water
thereto.

“The Committee submit the same for approval.”

EXHIBIT “4”: Certified copy of Minute of Meeting of the Committee
of the Privy Council, 13th July, 1926, No. P.C. 1083,
above quoted.

Your Lordship will see that the paragraphs re riparian rights say that in
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any taking or making of this levee and dock walls they would first have to
expropriate our lands and pay for whatever, if there were any, riparian rights;
that we could not be dealt with as though we had no riparian rights when
they came.

MR. SPENCE: [ think perhaps I might point out here that it is only in
respect of lands between Church Street and Parliament.

Mr. HELLmuTtH: No.

MR. SPENCE: [ think I am correct as to that.

His Lorpsuip: It said Church to Parliament. However, does that
effect the issue very much?

MRr. SpPENCE: [ think not, but I thought I should make that remark.

Mgr. HELLMUTH: Well if there is any question raised here as to our
having lost any riparian rights by reason of the construction of these works
that order makes it quite clear that it is not so.

His LorpsHir: Very well.

MRr. HELLMUTH: Now, my Lord, I will call the owner, Mr. Boulton.

No. 2
CLAIMANT’S CASE

CHRISTOPHER ROBINSON BOULTON, Sworn:
ExAMINED BY MR. HELLMUTH:

Q. Mr. Boulton, you are the present owner of the property which is
referred to and mentioned in the notice of Arbitration with a plan attached?
A. I am the legal owner.

Q. And how far back does your recollection of that property go? A.
Since my father’s death in 1882.

His LorpsHIP: You are speaking now of Lot 31.

Mr. HeLeMmuTH: Yes. Lot 31 first, and also of 9-C when it came. He
knows both properties.

Q. Since 1882 you have had the entire management and control of
that property? A. Yes.

Q. Asowner? A. Yes. Not as owner; it wasn't conveyed to me for
some time.

Q. No, I know, but I mean the legal owner? A. Not even as legal
owner before.

Q. But subsequently it was? A. Subsequently it was conveyed to me.

Q. But it was in the family? A. Oh yes.

Q. It had come from your father? A. Yes.

Q. Then in what way was the property used or leased at the time that
you first became the manager of it, if I might say managing it, and looking
after it, in 18827 How was the property used then? A. It was leased to a
coal merchant named Stephen Nairn.
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Q. Is this the lease, Mr. Boulton (showing)? A. Yes.

Q. That is a lease, my Lord, dated the 1st day of August, 1875, between
John Boulton—that was your father? A. My father.

Q. And Stephen Nairn. Now before I take up the terms of this lease,
Mr. Boulton, did that cover more land than lot 31?7 Of course it did not
cover 9-C because that had not been granted then, but did it cover more than

—continued what is now shown as lot 31?7 A. Also included a piece of land on the

north side of the Esplanade.

Q. It was part of lot 31?7 A. Yes, I think the old water lot limit was
prior to that.

By His Lorpsuir: Q. Do [ understand lot 31 was north of the
Esplanade? A. Part of it.

By Mr. HELLMUTH: Q. And can you tell me about how far it went?
Did it go across the Esplanade? A. 1don’t think it was called lot 31 at all,
it was called water lot A, north of the Esplanade, water lot A; water lot 31
I think only applied to the part south of the Esplanade.

Q. But you had at that time property north of the Esplanade? A. Yes.

Q. Running in line with lot 317 A. Yes.

Q. And this lease covered not only the water lot 31 but the land to the
north of the Esplanade? A. Yes.

Q. Have you any recollection about how many feet that land went
north of the Esplanade? A. 70 feet on the north side of the Esplanade
by about 209 feet I think in depth.

Q. That is to say that it was the same—you use the word depth; I
would use the word width—but I mean the same depth or width as the water
lot? A. No, only 70 feet on the Esplanade. It was a comparatively small
piece.

Q. Well now in the description of that it refers to part of water lot A
granted to one William Cooper and part of a certain lot granted to one William
Bergen and which said water lot or tract of land and premises may be more
particularly known and described as follows: And then follows a description
by metes and bounds? A. Yes.

His LorpsuiP: Does that help any, Mr. Hellmuth?

- MRr. HELLMUTH: Well I want to show the way the amount in the lease
increased from time to time, my Lord. [ think so.

Q. That lease was apparently for $1,840? A. Yes.

By His LorpsHIP: Q. A year? A. A year, yes.

MR. HELLMUTH: A year. And I will put in that lease, my Lord.

EXHIBIT “5”: Lease John Boulton to Stephen Nairn, 21 years from

1st August, 1875.

Q. And the lease has a covenant for perpetual renewal? A. Yes.

Q. At an increased rent? A. Yes.

Q. And taxes? A. Yes.

Q. That is the tenant paid the taxes? A. The tenant paid the taxes.

By His LorpsHip: Q. Were the same buildings upon lot 31 north of
the Esplanade in 1875 or 1882 as on the 4th October, 19267 Were they the
same buildings? A. They were not there in 1875.
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Q. Any buildings there in '75? A. Nothing except a dock.

His Lorpsuip: Just a dock.

By MRr. HELLMUTH: Q. Well in this Nairn lease I must refer to one
other matter. There is a provision as follows:

“And the said Lessee for himself his heirs executors administrators
and assigns hereby covenants with the said Lessor his heirs and assigns
to pay rent and to pay taxes.”

“And the said Lessee for himself his heirs executors administrators
and assigns further covenants with the said Lessor his heirs and assigns
that he will within three years from the date hereof fill up that part of the
demised premises now covered with water under the dock or wharf now
erected on the said premises in a substantial and durable manner with
good solid earth as high as the level of the Esplanade and that he will
before the first day of May A.D. 1882 fill up all that other part of the
said premises which is covered with water extending from the Esplanade
southerly to the distance of one hundred feet in a like substantial and
durable manner with good solid earth as high as the level of the Esplanade.
And also that he will if he shall see fit before the expiration of the said
term of twenty one years’ (the lease was a twenty-one year lease) “‘fill up
the remainder of the said premises in a like substantial and durable
manner and with the like material as high as the level of the Esplanade
aforesaid. And that he the said Lessee his executors administrators and
assigns will accept and take a new lease and all further renewals thereof
perpetually at the times upon the terms and conditions and at the rental
hereinafter provided and will in every case execute such new lease and
renewal.”’

His LorpsHIP: Just a moment: The Lessee was to fill.

MRr. HELLMUTH: Yes.

Hrs LorposHip: Well then the buildings must have been upon this
strip running north of the Esplanade, is that it?

WITNEss: No. There were no buildings that I know of, none that I
ever saw there, on the north side.

Mr. HELLMUTH: 1 might mention, my Lord, and Mr. Boulton will
confirm this: And the lot south of the Esplanade at the date of '75 or
previous was under water. | mean was covered with water.

WitNEss: There was a dock; I don’t think it was filled even under the
dock.

Q. No? A. Thatisin '75.

Q. Yes, in '75, so that what this tenant undertook to do was to fill under
the dock, that is to fill within three years a hundred feet farther and then
at his option to fill the balance of the lot? That was what he undertook to
do, at his option? A. Yes.

His LorpsHip: The balance of the lot down to Lake Street?

MRr. HELLMUTH: Down to the Old Windmill Line.

His LorpsHip: That would be it?

Mr. HELLMUTH: Yes, that would be it practically; Lake Street doesn’t
run parallel to the Old Windmill Line, but Your Lordship is quite correct.
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By His Lorpsuip: Q. Then I don’t just understand: Was there a
piece of this lot A north of the Esplanade running narrow. A. A narrow
piece.

Q. Then this man Nairn leased that property and the property south of
the Esplanade, it had only a dock south of the Esplanade, for the purpose of
filling it up 100 feet first and then down to the Old Windmill Line in time, and
then he was given this lease. What was the lease for? A. Twenty-one
years.

Q. 1 know, but what was the object of giving the lease? What was he
taking the lease for? A. For a coal dock.

By MRr. HELLmuTth: Q. Now, Mr. Boulton, in 1882 when you took
charge of the matter how far had it been filled in then?

His Lorpsuir: Well now, pardon me just a moment, you are away
back before 1882. It is the value of this property to the owner on the 4th
October, 1926.

MRr. HELLMuTH: Exactly, my Lord, and I think it is very material to
show, with great respect, how that property improved in value during the
years from then on.

His Lorpsuip: Well it is obvious to any person that property improved
since 1882, but is it necessary to go back? Am I not to have evidence on
what is the actual value to the owner of that property say on the 4th October,
19267

Mr. HeLLmuTH: Yes, my Lord, you are.

His LorpsHiP: You are giving the history of it away back in 1882
I mean if you have to do it—

MRr. HELimuTtH: 1 will do it very shortly; I think it may become material.

His LorpsHir: Very well.

Mgr. HELLMUuTH: Then in 1896, that is the next lease.

His Lorpsuip: The lease of 1875; then you mentioned 1882.

MRr. HELLmMuTH: 1882 is when he came in, and [ just wanted to know
if it had been all filled up.

WiITNESS: In 1882 when I first knew it it was all filled out to the Old
Windmill Line.

Q. I understand in 1882 there was a slight adjustment of the rent, was
there not? A. Yes.

. It was changed from what to what? A. Changed from $1,840 to
$2,035; about $200 increase.

By His LorpsHIP: Q. About $200 increase? A. Increase.

Q. Per month? A. No, per year.

By Mr. HELLmutH: Q. Up to that time had he continued to hold the
land north of the Esplanade, the tenant? A. Oh, yes.

Q. Well, now, in 1887, a portion of your property was taken by the
Ontario and Quebec Railway? A. Well, they served notice.

Q. The amount for that portion was not settled till a very much later
date, was it? A. A long time later.

His LorpsHiP: Was that property south of the Esplanade?
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MRr. HELLMUTH: Yes. I think perhaps I can show it to your Lordship
on that plan.

Q. It was immediately north of your property, the first bit they took,
was it? A. It was a strip across the property.

Q. Yes, but was it north—?

MR. OsLER: It was across the north end. A. Across the north end.

By His Lorpsuip: Q. South of the Esplanade? A. South of the
Esplanade.

By Mr. HELLMUuTH: Q. It was a strip about 26 feet? A. 28 feet in
depth, for a right of way.

Q. Well then in 1896 you entered into a renewal lease of the property?
A. Yes.

Q. With people to whom Nairn had assigned his lease? A. It had
come through different mesne assignments.

Q. And this was a lease to Dickson & Eddy I think? A. Yes.

Q. (Shows witness lease). A. Yes, this is it.

Q. And did that cover the land north of the Esplanade? A. Yes.

Q. And that lease was for $2,580 a year? A. That is right.

Q. At that time that strip 28 feet wide had been taken by the railway,
in 1896, although not paid for? A. It had been taken possession of.

Q. That is what I mean, it had been taken possession of.

By His LorpsHir: Q. And you would have to go over the tracks of
that Railway Company to get into your property? A. Yes.

Mr. HELLMUTH: Well there was you know the other track, my Lord.

His LorpsHIP: Yes, [ know that, but I am speaking of this Ontario &
Quebec.

By MRr. HELLmuTH: Q. Well, then, that was the lease of 1896 which
would expire in 1917, required a renewal there? A. Yes.

His LorpsHIP: “ For how many years?

Mgr. HeLimuTH: Twenty-one years, my Lord. It contained also the
same covenant for renewal, my Lord, at an increased rent.

By His LorpsHIP: Q. Does that include the property north of the
Esplanade, the strip? A. Yes, but at that time the piece north of the
Esplanade was leased to other parties.

Q. Yes, I know, but did it include it in this particular lease? A. Yes.

EXHIBIT “6”: Lease September 1st, 1896, M. R. Boulton and others

to Dickson & Eddy.

By Mr. HELLMUuTH: Q. Then on 31st December, 1901, Dickson &
Eddy released or surrendered that part north of the Esplanade, did they not?
A. Yes.

Q. Surrendered it to you? A. Yes.

Q. I will put thatin. And areduction was made in the rent? A. Yes.

Q. To $2,160? The rent became $2,160?7 A. A reduction of $420 was
made in the original rent. Is that it, $2,160?

MRr. HeLLMuTH: Yes, $2,160.

EXHIBIT “7”: Surrender dated December 31st, 1901, J. B. Dickson

et al, to M. R. Boulton et al.
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Q. Well, now, in July, 1902, you obtained from the Ontario & Quebec,
which subsequently became the Canadian Pacific Railway, compensation for
that portion that they had taken, did you not? A. Yes.

Q. And the compensation for that portion was itself as of the date of the
taking $9,585? A. Yes, that is right.

Q. But as they didn't pay you until July, 1902, they paid you interest
on that sum for that period of $2,838.75?7 A. From the date of the expiry
of that term until the date of payment.

Q. Yes, they paid you that? A. Yes.

Q. And that was an agreement made without any Arbitration? A.
Oh, yes.

Q. That was a voluntary agreement made between the railway and
yourself for that strip. What about the interest of the tenant in that?
A. Oh, he had been settled with years before when they took possession.

Q. But that was what came to you, as the owner? A. That came to
me as owner. The tenant had paid me the full rental up to the expiry of the
term for that piece included although he had been deprived of it.

Q. Then in December, 1919, the Ontario & Quebec expropriated a
further strip across your land? A. Yes.

Q. They had taken the 28 feet odd from the north portion of your land
and then they took from what was left what had become the north portion;
they took another strip? A. Another strip.

Q. Of how much? A. 24 feet 6 inches.

Q. Making a total that then became 54 feet something? A. 52 feet 6.

Q. Whatever is shown on the plan? A. Yes.

Q. They took that bit? And was the price for that settled by arrange-
ment? It was 24 feet 6 inches and it had an area of 5,21814 square feet, what
they took? A. Well—

Q. Well, I think we have that on the plan. Then what did they pay
you for that? A. $17,000.

Q. And that was an agreement? A. That was by agreement.

Q. And the tenant’s interest was not included there? A. No.

Q. Now on the 31st day of July, 1917, the term of the 1896 lease came
toan end? A. Yes.

Q. And what proceedings or steps were taken? Was there at that time
anything definitely settled between the tenant and land owner by agreement
or by arbitration for the renewal for the next twenty-one years? . At that time
was there anything settled, July of 19177 A. Not at that time.

Q. But were negotiations started? A. Soon after that.

Q. Then was there an interim agreement made on the 20th May, 1918?
A. Yes.

Q. Can you tell me why a renewal was not taken in 1917, as one had been
taken before, at the termination in 18967 A. It was largely due to the fact
that the war was still going on and business was very unsettled and also affairs
along the Esplanade very very unsettled, because we didn’t know when the
expropriation was going to be carried out.

Q. You knew of the Orders-in-Council? A. Yes.
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Q. That s to say the condition of property there, as to whether it would
be expropriated or not, you didn’t know whether there would be—? A. Nor
when it was going to take place.

Mr. HeLLmuTtH: Well now, my Lord, there are portions of this memor-
andum of agreement of the 20th May which I might read: T am not reading the
whole of it.

His LorpsHIP: That is a renewal lease between Dickson et al?

MRr. HeLLMUTH: No, this is Standard Fuel.

By His LorpsHIP: Q. When did the Standard Fuel come in? A,
think in 1912. ,

His Lorpsuip: I haven’t anything as to that vet. You mean as the
successors of the others?

MgRr. HELLMUTH: Yes. They could buy that lease from Dickson &
Eddy and without any agreement with Mr. Boulton, and I was looking to see
when they came in.

By Mr. HELLMUTH: Q. But at all events you knew that the Standard
Fuel were then the tenants? A. Oh, no doubt, when they came in.

Mr. HELLmuTH: Well then, it reads:

“AND WHEREAS the said renewal leasc expired on the 1st day of
August, 1917:

AND WHEREAS'' and so on;

AND WHEREAS the Ontario & Quebec Railway Company has taken
steps, under its Statutes and the Provisions of the Railway Act, to ex-
propriate a certain portion . . " firstly and secondly, and then they set
out those portions;

““AND WHEREAS it has been agreed between the parties hereto that the
said land so expropriated should be excluded from any renewal lease to
the said Lessees, a formal surrender of the said excepted strip to be
executed by the Lessees if required;

““AND WHEREAS it has been agreed. . . " and then it sets out the

lands; ‘

“AND WHEREAS the said Lessors are the persons entitled to the rever-
sion of the said lands and premises, and the said Lessee, as assignee of the
above-mentioned Lease, is entitled to reccive a renewal of the said Lease
for a term of twenty-one years from the first of August, 1917, in accordance
with the terms of the original hereinbefore mentioned Lease and renewal;

““AND WHEREAS the parties have agreed to-an arbitration to fix the
yearly rent to be paid by the Lessee or its assigns to the Lessors or their
assigns in'accordance with the terms of the said renewal lease of the
first of September, 1896, but subject to the variations of the said terms as
contained in this Agreement;”’

Those Arbitrators were appointed, Mr. Harton Walker on behalf of onc
and Mr. McLaughlin on behalf of the other.

By Mr. Herimuth: Q. Did that Arbitration proceed? A. The
Arbitrators had a discussion themselves and tried to get together.

Q. Was anything done? A. Nothing was done in the way of Arbi-
tration.
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lfj:fclzgﬁtlft EXHIBIT “8”’: Agreement above quoted from, dated 20th May, 1918,
ceeding between C. R. Boulton and A. St. G. Boulton, and
Elvalldrgﬁgés Standard Fuel Company of Toronto.
No. 2 Q. And then on the 17th June, 1918, you entered into an agreement with
Ehfi.stophef the tenant, did you not, the Standard Fuel? Just look at that (showing)?
obinson Boulton
Examination A. Yes. . . .
—continued Q. Now this agreement recites about the expiry of the other lease and

that the Lessees are entitled to a renewal, and further says:

“AND WHEREAS negotiations have been in progress between the
parties to fix the renewal rent for the said renewal term, and the parties
have executed an Agreement dated the 20th day of May, 1918, providing
for the fixing of the said renewal rent by reference to arbitrators as therein
provided, but such arbitration has not yet been held;

“AND WHEREAS the Lessees have represented to the Lessors that
owing to the present exceptional conditions and situation affecting all
financial and business relations caused by the present state of war, it
would be unsatisfactory to proceed with the arbitration at the present
time, and have requested the Lessors to fix a rental for the current year,
namely from the 1st August, 1917, to the 1st August, 1918, to be paid by
the Lessees as a fixed rent for the said period by quarterly instalments
payable as in the original Lease set forth;

“AND WHEREAS the Lessees have proposed to pay to the Lessors as
such fixed rent for the year ending 1st August, 1918, the sum of Four
Thousand Dollars, and in addition to pay over to the Lessors any amounts
paid to the Lessees by the Canadian Pacific Railway Company by way
of occupation, rent or otherwise for the strip of land taken and used by
that Company across the northerly part of the demised premises which
has accrued since 1st August, 1917, or which may hereafter accrue;

““AND WHEREAS the Lessors have agreed to the said proposal upon
the terms and conditions hereinafter expressed, which are agreed to by
both parties;

““NOwW THEREFORE THIS AGREEMENT WITNESSETH that the rent for
the premises for which the said renewal Lease is to be made pursuant to
the Agreement of 20th May, 1918, shall, for the year ending 1st August,
1918, being the first year of the renewal term, be Four Thousand Dollars,
payable quarterly as in the said Lease is provided: and that the Lessees
will in addition pay over to the Lessors as and when received all moneys
paid to them by the Canadian Pacific Railway Company in respect of
rental or otherwise for the strip of land occupied by that Railway and
accruing since 1st August, 1917;

“AND THIS AGREEMENT FURTHER WITNESSETH that notwithstanding
anything herein contained the said Agreement of 20th May, 1918, shall
remain in full force and effect and shall not be deemed to have been in
any wise altered or otherwise affected by these presents:

““AND FURTHER that this Agreement as to the amount of rental to
be paid for the year ending 1st August, 1918, or for such further period as
may be agreed upon between the parties is made merely as a temporary
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arrangement owing to the unusual conditions at present prevailing, and
consequently it is distinctly understood that the acceptance of said rental
for such limited period is not to be considered as an admission or evidence
that the same is considered in any wise as being an adequate rental to be
paid under the renewal lease; the intention being that the said arbitrators
upon proceeding to fix such rental under the renewal lease shall not be
in any way influenced by the sum herein agreed to be accepted as rental
for such limited period, but such rental payable under the renewal lease
shall be fixed by said arbitrators as if this Agreement had never been
made and executed; And the said arbitration may be proceeded with at
the instance of either party at any time.

““AND THIS AGREEMENT FURTHER WITNESSETH that if the parties shall
hereafter so agree the said rent may be fixed for a further term of one year,
and in that event this Agreement shall be deemed to be continued in force
and to cover the rent payable up to the 1st day of August, 1919, without
any further evidence of such agreement beyond an endorsement of such
extension upon this agreement signed by the parties hereto or their
Solicitors;”

Then you did receive that Four Thousand for that year ending in 1918?
A. Yes.

EXHIBIT “9”: Agreement 17th June, 1918, Boulton and Standard Fuel

above quoted from.

Q. Well then, was there any further agreement made? A. Yes.

Q. Then was there any agreement written or verbal in regard to the next
year? A. Next year there was a verbal agreement to pay an additional $500.

Q. That is $4,500? A. $4,500.

Q. That would take it up to 1919? A. Yes.

Q. Well then, was there further agreement made? A. A further exten-
sion for a short year at the additional Five Hundred.

Q. Making $5,000? A. Five thousand for the third year.

Q. That took it up till the year 19207 A. Yes, first of August, 1920.

Q. Then, Mr. Boulton, there was a new lease made, was there not, be-
tween you and the Standard Fuel on the first of August, 19217 A. Yes.

Q. Renewing it for twenty-one years from the first of August, 18967
A. Yes.

Q. Also from the first of August, 19177 A. From '17 when it expired.

Q. Now was that the result of an arbitration or the result of an agree-
ment with the tenant? A. Of an agreement.

Q. The arbitration didn’'t proceed? A. No.

Q. And this I take it is the lease (showing)? A. Yes.

Q. That is the lease in question and it is dated the first day of August,
1921. It makes recital in regard to the strips taken and all those and then
it goes on: :

“AND WHEREAS the said term of twenty-one years granted by the
said Indenture of lease dated the 1st September, 1896, expired on lst
August, 1917.”” And so on; and then:

““AND WHEREAS the parties hereto have agreed that the rental to be
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paid in respect of the premises hereby demised for the said renewal
term shall be fixed at the sum of $6,000 per annum, and have consented
and agreed that the said sum shall be the annual rental for said premises
hereby demised: for the said renewal term which shall be payable in
equal quarterly payments on the first days of November, February, May,
and August, in each year during the said term notwithstanding that the
amount of said rental has been fixed by agreement between the said
parties and not by arbitration as provided by the said Indenture of
lease and renewal as aforesaid,”’ and so on.

Now you say that was the result of negotiations. Why was there not an
Arbitration at that time? A. There were long discussions between Mr.
Harton Walker and Mr. McLaughlin, the two men appointed as Arbitrators,
who were both real estate experts, there were long discussions between them
and after they had got much nearer together than they were at the beginning
Colonel Marshall came by himself.

Q. He was the President of the Standard Fuel? A. Yes.

His LorbpsHiP: Oh well, you have come down to it by written docu-
ment to $6,000.

Q. Well then that was agreed between you? A. Yes, between us.

His LorpsHipP: That takes us down to 1938.

Q. Of course I can state it does not include the expropriated strips?
A. No, they were left out. _

Q. Nor the water lot? A. No. Only as far as the Old Windmill
Line, what was in the original lease.

Q. And you were left to your rights in regard to the water lot? A. Yes.

By His LorpsHir: Q. That was not discussed at all, just the original
quantity of land less what was taken by the railway? A. Yes.

MRr. HeLLMUTH: And | ought to have perhaps said no value was
attached, my Lord, they didn’t add anything because they couldn’t under
the terms of the Windmill Line Agreement add anything.

His LorpsHIP: No, I understand.

MRr. HELLMUTH: In the lease there is a clause acknowledging the parties
to have had rights in regard to the added portion, whatever they may be.
I think I had better read that to Your Lordship, because that is made very
distinct, in the lease.

. Will you tell me about how soon the lot was filled down to the Old
Windmill Line after the first twenty-one years? A. It was all filled when
I first knew it in 1882.

Mgr. HELLMUTH: This is the clause:

“AND THIS INDENTURE FURTHER WITNESSETH and it is hereby
agreed and understood by the parties hereto that these presents are not
to be deemed or construed to be a lease of the land covered by water in
front of the premises hereby demised, and being part of the added lands
referred to in the Windmill Line Agreement dated the 15th March,
1888, a copy of which is referred to in Chapter 70, of the Ontario Statutes
of 4 Edward VII assented to on the 25th April, 1904; but the parties
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are to be left to their rights with regard thereto unaffected by these
presents.”’

I think that is all as far as I am concerned.

MR. OsLER: [ have no questions, my Lord.

His LorpsHipr: Have you any, Mr. Cassels?

MR. CassgeLs: No.

His LorpsHIP: Mr. Spence?

MR. SpENCE: Nothing, my Lord.

MRr. HELLMUTH: I call Mr. McBrien.

EXHIBIT “10”: Lease C. R. Boulton, trustee, to Standard Fuel Co.
of Toronto, referred to, 1st August, 1921.

No. 3

WILLIAM CARSON McBRIEN, Sworn:
ExAMINED BY MR. HELLMUTH:

Q. Mr. McBrien, what is your present occupation and position, please?
A. T am the Manager of the Real Estate Department of the Sterling Trusts
Corporation.

Q. Yes, what else? Anything? A. I do valuations for the Succession
Duties Department of the Ontario Government, Official Guardian.

Q. Don’t go too fast. What about Public Trustee? A. Well I am
a member of the Advisory Committee of the Public Trustee.

Q. Well now what about your actual experience in regard to house
building or anything of that kind? A. Well I built 128 houses in Toronto,
some thirty stores and apartment houses.

Q. When did you commence operating? Had you a real estate office
here? A. 1 had a real estate office after I came back from the war on
Roncesvalles Avenue.

Q. In what? A. I had one first on Roncesvalles at first; then one in
the Stair Building and one in the Temple Building before I took my present
position, which I took in March, 1926.

Q. That is with the Sterling Trusts? A. Yes.

Q. And before that from 1919 you had these various real estate offices?
A. Yes, and previous to that, previous to the war, I was engaged in the
building business.

Q. Well then what knowledge or connection have you had with anything
in regard to the Toronto Harbor? A. 1 was a member of the Toronto
Harbor Commission from 1927 till 1930.

Q. About what time in 1927? A. I wasappointed I think in February,
1927.
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Q. And you resigned in 19307 A. Yes.

Q. And then since your resignation have you sold any property on the
waterfront? A. Yes, | have sold over half a million dollars’ worth of property
on the waterfront since that term.

Q. Had you anything to do with the University Avenue extension?
A. Yes. [ negotiated the deal for Bowes & Company on Wellington Street
to the City of Toronto amounting to $265,000.

Q. Have you done any work for any individual owners or solicitors in
valuations? A. Yes. [ act for several loaning companies and I do con-
siderable work in the way of valuation for solicitors and loan companies and
financial companies.

Q. Well have you occupied the enviable position of an expert on any
of these before any of these Arbitrations or boards or anything?

His LorpsHIP: [ think he might qualify as one all right.

Mr. HELimuTH: 1 think so too. Perhaps he will say.

WitnEss: [ think I have acted on over a hundred arbitrations with the
city, that is before the Official Arbitrator, the County Court and the Hydro
Electric and the Ontario Railway Board.

By His LorpsHIP: Q. You are a sort of professional witness? A. 1
suppose so, Sir.

MR. HeLLMUuTH: Well more than a witness, my Lord; a little more
than a witness—a dealer.

By Mr. HeLimutH: Q. Well then I don’t think that I need ask you
anything more; you have spoken about the valuations; I think we can pass
over that now.

Now, Mr. McBrien, are you familiar with the Boulton property? A.
Yes sir.

Q. Were you requested to make a valuation of it as of say the 4th
October 1 think it would be, 1926? A. 1 was.

Q. Will you just tell me now what if any difference the value of that
property would be in 1926 as compared to 1930 or 1931 say? A. 1 think
there was a real increase in values all over the City of Toronto between 1919
and 1925 and 1926, and I think from 1926 to 1930 values outside of certain
business locations downtown and isolated sections have remained practically
the same.

Q. So that the value you put on it in 1926, would not be materially
added to if it were 1931, or would it be decreased? A. I would say that the
value in 1926 was equally as high as what the property would sell for in
1930. I would say in a general way that the values were about the same.

. Then taking that property as of 1926 what value did you place
upon it? A. $396,000.

By His LorpsHip: Q. Does that include both lots? A. Yes sir.

By MRr. HeLLmuTtH: Q. That is the property shown as pink on the
plan? A. The property shown as pink on the exhibit, yes.

By His LorpsHIP: Q. Does that include the buildings at all? A. No,
has nothing to do with the buildings.

10

20

30

40



10

20

30

40

23

Q. Land itself? A. Land and water, sir—land and land covered by
water.

By Mr. HELLMUTH: Q. Then you just said for the land and the
land covered with water? A. Yes.

Q. That would be the part of lot 31 in pink and the part of lot 9-C?
A. Yes.

Q. Or C-9, whatever it may be? A. Or, to describe it, it is a piece of
property approximately 204 feet 6 inches frontage on the Esplanade by a
depth of 1100 feet, less of course Lake Street; that cuts through the centre of it.

By His LorpsHiP: Q. Wait a moment. How many feet on Esplan-
ade? A. Well I am taking it directly across instead of on the bias: 204
feet 6 inches.

By Mr. HELLMuTH: Q. But across the line 212? A. 212 across the
line.

Q. 213, T am wrong? A. Yes, and approximately 1100 feet deep
including Lake Street which has to be deducted.

By His LorpsHipr: Q. That is going away back to the New Windmill
Line? A. Yes. :

Q. How many feet on Esplanade Street? A. Approximately 1100.
That varies in the different places, but I think that is fairly close to it, in
round figures.

By Mgr. HELLmuTH: A. Well now will you tell me what basis you
adopt in the figure that you have given of $396,0007 Would you tell me
what basis you adopted? A. Do you mean the dividing of property between
land and water?

Q. Yes. Did you divide it up at all? A. Yes. There was 92,641
square feet of filled land which I valued at $3 per square foot, and 118,016
square feet of land covered by water which I valued at $1 per square foot,
making a total of $395,939, which works out to those figures.

By His Lorpsuip: Q. In order to come to that estimate what value
did you place upon the frontage fronting on Esplanade? A. $1940 a foot
frontage on the Esplanade back to the entire depth, back to the New Windmill
Line, which works out to about $1.90 a square foot including land and water.
An average price of it.

By Mr. HELLMUuTH: Q. Yes. Now before I ask you for any com-
parisons upon which you may have based it (you have to throw yourself back
you know to 1926) what was that property—?

His LorpsHip: Well has he? You say he has to, but has he?

MR. HELLMUTH: Has he done it?

His LorpsHip: | say Has he?

Q. Have you thrown yourself back to 1926 in these valuations? A. Yes.

Mrg. HELLmuTH: He said, my Lord, there is no difference in value
between 1931 and 1926. ,

His Lorpsuip: Oh, I beg your pardon, you are quite right. I thought
you were back to 1896.

WitnEss: [ wouldn’'t know anything about that, sir.

Q. Well then, Mr. McBrien, putting yourself back to that property
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at that time what do you say that that property was suitable for? A. Well
it was suitable for the type of business that was carried on by the tenant, a
coal business. It would also have been suitable for dock or for a steamship
company; it would have been suitable for a supply yard.

By His Lorpsuip: Q. What do you mean by supply yard? A. Any-
thing that handles cement, stone, sewer pipe.

By Mr. HELoMutH: Q. Yes? A. It would have been suitable for
a business such as a heating plant, a grain elevator.

By His Lorpsuip: Q. Wait a moment. A heating plant, what do
you mean by that? A. We didn’t have heating plants perhaps in 1926 but
there was a possibility of them.

Q. You mean to establish a plant there to heat part of the city? A.
Some part of the city, close to it, yes, owing to the fact it was close to Yonge;
it would be suitable for a grain elevator, flour mill.

Mr. HeLLmutH: Q. Yes? A. Or any other large manufacturing
concern that would require rail and water transportation for either raw or
manufactured material.

Q. Yes? A. In fact it was a very suitable location for any person
who wanted to have a location on the waterfront.

Well what would you say as to any increase or decrease in water lot
values, Mr. McBrien? Was there an increase or decrease, we will say from—
let us go back some distance—1909 up to 19262 A. Well of course 1909 was
a little before my own experience downtown, but I would say from 1914 to
1926 there was a decided increase in values of water lots on the waterfront
owing to the development of the Welland Canal which had a great deal of
publicity, what work was started, and also to the proposal for the deepening
of the St. Lawrence River, and it was also very apparent that large coal
companies and oil companies saw the possibilities of shipping in by boat
rather than by rail after the war.

Q. Of course the shipping by boat, I suppose it is common knowledge,
is very much cheaper than transportation by rail? A. Yes. But owing to
the fact that the Welland Canal was shallow it had only been done in small
boats up to the time that that was proposed.

Q. Well can you tell me when the Welland Canal was commenced?
A. 1 can’t tell you exactly when it was commenced; it was completed in
1930; and what I am trying to say is during that period of time which it was
in the course of building it had an effect on values to people who had water-
front property.

Q. Now you have spoken of the advantage, of the increase; was there
anything within your knowledge that would act as a detriment on values at
all of waterfront property? A. On this particular piece of property, you
mean?

Q. Yes? A. Well, there was the plan of the Harbour Commission of
1913 and ’'14.

Q. Yes? A. That plan was a proposition when practically all the
waterfront property in Toronto was taken over by the Commission and there-
fore anybody holding property on the waterfront it was very doubtful what
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the future of it was and it was very doubtful if that property could have
been sold from 1914 to 1926 owing to, I might say, a blight on the title owing
to the fact that no person would want to go in there and buy property knowing
it might be confiscated or expropriated from them afterward. I believe there
was very little property changed hands during that time.

Q. That would prevent the change of hands? A. [ would think so.

Q. Or it would be a detriment to the change? A. I don’t think it
would be commonsense to go in and purchase lands to develop it that would be
liable to be taken from you in one or two years or five years.

Q. Now can you give me any comparisons of values—you say there
was very little sale made during that period owing to this projected develop-
ment by the Harbour Commissioners and the others and the building of the
viaduct—can you tell me whether you can compare at all with any sales that
you actually know of; I don't want hearsay? A. Well, first I made a com-
plete revaluation of all the property on the harbour front in 1927.

You made that yourself? A. Yes. I might say that [ was appointed
by the Harbour Commission in the spring of 1927 and just after the investi-
gation by Judge Denton and as a reorganization of the new Board we desired
to create a new financial structure, and new sales structure of the land, and
there had been a previous valuation used in the investigation which in my
opinion and in the opinion of the other Commissioners was too low, and I
was asked by the other Commissioners to personally put a valuation on all
the property on the waterfront.

Q. That is to say that the Commission owned? A. As a Commis-
sioner, and was asked by my fellow Commissioners to do this. Which I did.
And it was completed in the spring and summer of 1927. One reason we
wanted it, they were getting out a new basis of sales and had hired a Chartered
Accountant to prepare a synopsis for us and I was asked to get these figures
out believing that the previous valuation was too low, and I made a complete
valuation of all properties on the waterfront in 1927, and also am conversant
with all the sales that took place on the waterfront from 1926 to the time I
resigned from the Commission. Since resigning from the Commission I have
negotiated three or four deals and have completed two or three others on the
waterfront property.

Q. Well now can you tell me of any property that you have, during the
period you speak of, actual knowledge of or that you actually yourself made
a sale of?7 A. Well I have an actual knowledge of all the sales that have
gone through during the time I was on the Commission, owing to the fact that
I was asked to approve of them beforc they were accepted.

Q. Yes? A. Just at the time I was leaving the Commission I negoti-
ated a sale between the Harbour Commission and the City of Toronto for the
police court site they had all the controversy in the newspapers about. It
was a block bounded by Harbour Street on the south, York Street on the west,
the new Fleet Street on the north; it came over close to the Harbour Commis-
sion Building.

By His LorpsHIP: Q. Just wait a moment; I want to get that focussed
in my mind; I never knew where it was? A. I will show you, sir.
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Q. Is it east or west of this block? A. Oh it is quite a bit west, sir.
You sce the whole plan has been changed. (Produces a plan).

Q. Now where is the Boulton property? A. The Boulton property
docsn’t show on this plan.

Q. All I want to know, just about how far distant to the west? A.
Here is Scott Street, sir; the Boulton property is just past Scott Street here.
Here is the viaduct. The portion set aside for the police court building was
that block there. (Indicating).

Q. This is between Bay and York? A. Yes. Just to the west of the
present head office of the Harbour Commission.

Q. What do you mean by making a statement a moment ago—1I did
not quite get the significance of it—Dbecause the previous valuations were too
low? A. Well there was a valuation made during the investigation owing
to the fact that they wanted it for the investigation, to find out—

Q. What investigation? A. An investigation into the Toronto Harbor
Commission which was held by Judge Denton in 1926, in November and
December, I think, of 1926.

Q. The valuations made then you say were too low? A. There was a
valuation made then of all property south of the viaduct and that was the only
valuation as to values that was before the Harbor Commission at that time.

Q. Well why were the Harbor Commission interested in values being
too low? A. Owing to the fact that it was the duty of the Harbour Commis-
sion to make the whole Harbor deal sound—financially sound.

Q. They thought the properties too low, they were going to sell, and
wanted a price—? A. Yes. And furthermore there was an outstanding
bond issue on this property—or I might say, sir, to qualify what I said, that
that other valuation amounted to, what was known as the Poucher-Bosley
valuation, amounted to $21,000,000 for the land unsold; land sold and leased
$3,000,000, building and equipment $2,115,000; and on the valuation that I
made I raised the value of that land from $21,000,000 to $28,000,000 or about
$7,000,000, or about thirty-three and one-third per cent. It wasn’t done on
a percentage basis at all, some of it was only five, some ten, and some as high
as a hundred.

Q. On what basis did you make the increase, or why did you increasc it?
A. Because I believed that was the value of the property.

Q. But where would you get at the value of the property if you were
going to put out a bond mortgage or something of the kind or to increase an
undertaking such as this and you thought a previous valuation was too low and
you wanted to increase it and you were called upon and you did increase it—?
A. Yes.

Q. Upon what basis? A. On the basis that—

Q. Future uses that might be made of that? A. Yes, and what people
could purchase a similar piece of property in a different situation in the City
of Toronto. :

Q. With like facilities? A. Yes. [ might say that in 1927 there was
No, not in 1927. 1In 1928 there was $1,537,000 worth of property
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sold at a price equal to my valuation or better. In 1929 there was $1,124,970
worth sold. In 1930 there was over $1,000,000 worth sold.

Q. The land of course was soaring at that time, that was at the height
of prosperity? A. [ wouldn’t say that, sir. 1 would say the height of
prosperity dropped pretty badly in 1929.

Q. And you made your valuation when? A. In 1927.

By Mr. HELLMUTH: Q. Well now let us just understand this, Mr.
McBrien: The valuations that you made, when you came as you did to make
sales did you get the amounts that you had valued those properties at or less
or more? A. Generally more.

Q. Then what sales you made were generally at a higher figure than
you had made these valuations? A. Yes, sir.

MRr. SPENCE: I object to this ev1dence my Lord, on the ground, first,
that it is not made as of the time which is applicable in this case.

His LorbpsHiP: Oh yes, I am keeping that in mind.

MR. SPENCE: And further there is no evidence as to where these sales
took place.

MR. HELLMUTH: I am going to give that.

His Lorpsuip: I think Mr. Hellmuth will be coming to that, but my
mind of course must be focussed upon the value in 1926, October, no matter
what took place afterward.

MR. SPENCE: It is October.

His LorpsHIP: It is October of course.

Q. Let me just understand, Mr. McBrien: His Lordship says that it is
important that the valuation must indeed be based on the 4th October, 1926?
A. 1 have kept that in mind, sir.

Q. Have you kept that in mind in the valuations you made in 1927?
Was there any difference? A. No, I would say that the valuations made in
1927 were approximately the same as 1926.

. And I think you have already said that the sales made in 1930, the
values would not be different from what they were in 19267 A. No. Owing
to the fact that there wasn’t any competition of sales here, the property was
all owned by the one concern, anything that was saleable, practically everything
south of the viaduct, and those people were very anxious to sell it, owing to
the fact it was a public Commission and anything that they could secure in
the way of new industry would be very beneficial to the city as a whole in
the way of giving employment and paying taxes to the city. It wasn’t the
same as a private concern selling land for profit.

Q. Well then you mention an offer of the Police Commissioners. 1
want to find out what price that was fixed at? A. That piece was sold at
$3.17 a square foot. This property had no—

By His LorpsHir: Q. Now when was that? What date? A. That
was in June, 1930.

His LorpsHip: What has that to do with the value of property on the
4th October, 19267

MR.. HELLMUTH: This witness already said there was no difference at
those periods.
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His LorpsHip: Very well.

MRr. HeLLmuTH: [ understood him to say that.

His LorpsHIP: Then this property would be then worth $3.17 per square
foot in 19267

MRr. HELLMuTH: No.

His LorpsHIP: | mean this particular Police Commission property.

WitnEss: If developed into streets down there, yes.

His Lorpsuip: Very well.

By MRr. HELLMuTH: Q. Then what other property have you in mind?
A. Well I leased a dockage to the British-American Oil Company.

Q. Whereis that? A. Thatison Keating Channel, which is the diver-
sion of the Don River.

By His LorpsHiP: Q. Where is that? A. It is the diversion of the
Don River and just east of Cherry Street.

Q. How far would that be east of this particular property. A. It
would be about a mile.

By Mr. HELLMuTH: Q. Amilecast? A. It would be a good mile, yes.

By His LorpsHIP: Q. A dockage leased there to the British-American
Oil? A. Yes.

. When? A. In November, 1930, I leased a strip of land 600 feet
by a depth of 68 feet on the north side of Keating Channel starting at a point
650 feet easterly from Cherry Street for five per cent. per year on a value of
$60,000, plus taxes, twenty-one year lease.

By Mr. HELLmutH: Q. What would that work out per square foot?
A. Well there was an easement over the entire frontage of this property,
that is a frontage on Keating Street,and deducting the easement of about 18
feet that price would work out at $2 a square foot.

Q. Well now that property you say is a mile east of the Boulton property?
A. Practically, yes.

Q. And just let me ask you this: Is property cast, as you go farther
east from Yonge Strect—doces it increase or decrcase in value? A. Oh it
decreases.

Q. It decreases? A. Yes.

Q. Perhaps I can ask you now, you know the Canada Stcamship property
A. Yes.

Q. You have made a valuation of that? I mean you have considered
that property? A. Well, do you mean by a foot frontage?

Q. Yes?

His Lorpsuir: Do you mean the old?

MR. HELLMuTH: The old Canada Steamship, yes.

WitNEss: About $3,300 a foot frontage.

Q. And about what a square foot, taking land and water both? A.
That would work out about $3.75.

Q. $3.75 a square foot? A. Yes.

Q. Now then let us just follow this for a minute: That comes up to
Yonge Street? A. Yecs, that is the corner of Yonge and Esplanade.

Q. And is that the most valuable or the least valuable portion of the
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waterfront? A, I would say the Canada Steamship Company as of 1926
was the most valuable piece of property, the old line—

Q. We are speaking of the old line? A. Yes, of the old line, the most
valuable property was the Canada Steamship property; valucs went both
cast and west from the value of that property, that was the key piece.

Q. Now we have the Canada Steamship, and just let us follow this for
a minute. The next lot cast takes you to Scott Street, doesn’t it, from Yonge
Street? A. Yes. The balance of that.

Q. Now what would you say would be the value of the property immedi-
ately cast of the old Canada Steamship’s?

I think, my Lord, if we were to put in the larger plan showing this it would
be better.

His Lorpsuipr: Where is the Canada Steamship property? Here are
some plans that were left with me, [ don’t know what they are.

WritnEss: [ have a long plan here if you wish it.

Q. Show it to His Lordship and see if it is the same as he has. Whose
plan is this? A. I understand this is one got out by the Terminal Railway
Company.

Q. Yes, it 1s a Terminal Railway Company plan. Now show His
Lordship the Yonge Street. A. Here is the Canada Steamship property.

Q. That is the old one? A. Yes.

By His Lorpsuir: . Where is the Boulton property? A. The
Boulton property is there. (Indicating).

By Mr. HELLMUTH: Q. Now let us just follow that: The block immedi-
ately cast of the Canada Steamship is what? A. It was the property occupied
by the Toronto Electric Light Company. They had an auxiliary power plant
there.

Q. And about how many feet were there in that property? A. The
Canada Steamship didn’t own the— They occupied the entire property from
Scott Street to Yonge Street but there was a strip in there the freehold was
owned by the Harbor Commission.

Q. We quite understand that, but when you get east? A. When you
get east of Scott Strect the next block—

Q. Well, wait a minute. The property up to Scott Street is owned by
whom? A. The Canada Steamship Company—or occupied by them.

Q. I am speaking of the old one? A. Yes.

Q. Then from Scott Street to Church Street? A.  Well there was two
pieces in there, the Toronto Hydro Electric and the Standard Fuel Company,
and the Standard Fuel Company is the piece in which we are interested.

Q. Yes, I understand. So that there were only from Scott Street east
what?

His LorbpsHIP: Excuse me, immediately to the east of Scott Street?

WitNEss: That was occupied by the Toronto Hydro Electric.

His LorpsHiP: And then you came to the Boulton?

WITNESs: Yes.

Q. Now you have given me a value for the Canada Steamship at both
a frontage foot and a square foot value. Now I want to ask you in regard
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to frontage value, which you placed at what for the Canada Steamship—?
A, $3,300.

Q. What do you place the frontage value on, I suppose we must say
from Scott to Church Street? A. Excluding the Boulton property, from
Scott Street to the westerly side of the Boulton property.

Q. Yes, well take that? A. I figure there would be a drop of at least
twenty-five percent. in the frontage value, which would bring it down to $2,425.

Q. And what on the square foot, did you figure that? A. I haven’t
got that particular piece worked out, Mr. Hellmuth.

Well then you drop it down to how much? A. To $2,425.

Q. Well when you come to the next property, is the Boulton property?
Q. Yes.

Q. And when you come to the Boulton property what do you drop it
there? A. I drop it down twenty percent. below the Toronto Hydro pro-
perty, an additional twenty percent.

And what docs that bring it to? A. $1,940 a foot.

Q. Well then when you cross Church and you get to what is known as
the Ewart property on the other side of Church Strect what do you drop
there? A. Well I think it is down an additional twenty percent. still; that
will bring that one down to about $1,500 a foot frontage. And I think after
that the reduction is much lower in proportion, that it would drop to maybe
ten percent. for a couple of blocks and that when you get further down it
would be only five percent.

Q. You tell His Lordship that in your opinion there is a general drop
from Yonge Street in value going cast and that that drop is at its highest
point twenty-five percent. from the Canada Steamship till you get to the pro-
perty that the Hydro were in? A. Yes.

Q. And then another twenty percent. drop when you get to the Boulton
property? A. Yes.

Q. And another twenty percent. drop when you cross Church Street
and then a gradual decrease from then on but not so great? A. Yes. But
owing to the fact that I believe that everybody values this type of land accord-
ing to its influence from Yonge Street.

By His Lorpsuip: Q. Thatis the peak, at Yonge Street? A. [ would
say so, yes. Of course conditions have changed since there by moving the
wharves to different places, but at that time in 1926 that was the heart of
shipping.

By MRr. HELLMutH: Q. Now can you show His Lordship on that plan
where the Keating Channel is, because it is a long way off? A. No, it is not
on that plan.

MR. HELLMUTH: We won’t take any time about that. 1 think we might
put in this plan, my Lord.

His Lorpsuip: If it is of assistance, yes, you may put it in.

You have no objection to that?

MR. SPENCE: It is merely put in to show the relation of the properties.

MRr. HELLMUuTH: Oh yes, there is no question about that.

WitNEss: I understand it is the only plan.

10

20

30

40



10

20

30

40

31

His LorbpsHIP: It is a plan of the Terminals?

Mgr. HELLMUTH: Yes.

EXHIBIT “11”: Plan above referred to, dated October 1st, 1926, pre-
pared by Speight & Van Nostrand, “Toronto Termin-
als Railway Co., plan shewing lands required for the
purposes of the Toronto Viaduct and works and for
carrying out the agreement in respect thereof dated
7th November, 1924, to be taken pursuant to the pro-
visions of such agreement and of Ch. 54 of the Statutces
of Canada 1914 and of Ch. 70 of the Statutes of
Canada 1924.”

WiTNEss: If you want to see that Keating plan, here is a plan; this is a

regular Harbor Commission. That is the diversion of the Don River.

By His LorpsHip: Q. And where is Yonge Street? A. And Yonge
Street is here; that is Cherry Street, and Parliament Street. (Indicating).

By Mr. HELLMUTH: Q. Well now you have given some propertics that
were actually sold and the prices at which they were sold to your knowledge
in 1930. What about the Canadian Rail & Terminal Company? A. Well
they were properties sold previous to 1926.

Q. Oh, not 19262 A. Yes. Or that property I believe was sold in
1926.

Q. Do you know what that was sold for? A. Yes, it was sold for
about $50,000 an acre.

By His LorpsHIP: Q. $50,000 per acre? A. Yes. There was four-
teen and one-half acres in it.

By MRr. HELLMuTH: Q. Where is that? A. That is between Bay
and York Strect, on the new water line.

By His Lorpsuip: Q. Between Bay and where? A, Bay and York.
No, it is westerly from York, just starts at York Street and runs westerly on
the new wharfage.

Q. Well, how far is that from the Boulton property? About? A. From
Bay Street to Yonge Street and then it is about 1,200 feet southerly I suppose.
No, it would be more than that, it would be 2,000 feet further south and it
would be from York to Bay—oh, it would be from Scott to Bay difference.

By MRgr. HeLimuth: Q. Church to York? A. From Church to
York, yes.

Q. By the way, while you are speaking of distances perhaps it might be
useful to have for His Lordship how far is that from the cast side of Yonge
Street to the Boulton property? How many feet frontage? A. [ think it is
approximately 900 feet to the east side.

Q. That is from the cast side of Yonge to the west side of the Boulton
property? A. From the east side of Yonge to the west side of the Boulton
property is I believe 900 feet. 1 am giving you that in round figures.

Q. Yes. Mr. McBrien, I would like to get some further sales if you
know of them, and if you can give me the fect frontage? A. Well I can
discuss, I think, practically every sale that has been made on the waterfront
since 1926. Some of them were made by outside agents; some of them since
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1930 have been made by myself. The only one, and I think the important
onc, was one that I made last year at the corner of George and Fleet.

Q. That is the new Flect Street? A. Yes.

. When I say new, it isn’t quite so new as some of the others? ~A. That
was 70 by 150 feet for $26,250.

By His LorpsHIP: Q. At the corner of George and Fleet Strects?
A. George and Fleet Street.

. How far west? A. That is cast, sir. George Street is just past—

Q. About how fareast? A. It would be about five blocks east of Yonge
Street. That worked out on a basis of $2.50 a square foot, and that land has
no water facilities.

By Mr. HeLLmuTtea: Q. No riparian rights? A. No. That is a sale
which I completed myself.

Q. What was the name of that? A. That was the Harbor Commission
to the British-American Oil.

By His LorpsHIP: Q. Another one to the British American Oil?  A.
Yes.

By MRr. HeLumutH: Q. Is that street a through street? A. No. It
was a blind street. It only ran from Fleet Street to the viaduct.

Q. George Street? A. Yes.

Q. Didn’'t go under the viaduct? A. No.

Q. And you sold it at $2.507 A. $2.50 a square foot. No, no, it
wasn't a sale, sir, it was a twenty-one year lease.

Q. But on that basis? A. Yes.

Q. Based on the $2.507 A. Yes. It is considered just the same as
a sale though, a twenty-one year leasc.

Q. Well, is there any other? A. I know of all the sales that transpired
on the harbor front between 1926 and 1927. Certain properties in different
sections: also in Ashbridge’s Bay. And all of these properties sold during
those three years at an amount cqual to if not greater than the amount I
placed on them in 1927.

Q. And you have explained about there being practically the same values
when the land was valued as there would have been in 19267 A. Yes. Talso
negotiated with the Arena Gardens people for a site on Fleet Street. The
deal was not completed owing to the fact that they decided to go up on College
Street, for other financial reasons, and the price they got for that piece of
property from the Harbor Commission was $3.25 a square foot. That was on
the corner of Fleet and Yonge Street, didn't have any dockage or any water,
it was a huge piece of property containing 93,375 square feet.

. That is not much bigger than the balance of the Boulton property
at ’317 A. Oh no, but it is considered a big block of property to sell.

Q. Where is this piece of property that you speak of? A. At the Arena
Gardens?

. Yes? A. On the corner of Fleet and Yonge—at the corner of New
Fleet Street and Yonge.
Q. And what do you say it worked out at? A. $3.25 a square foot.
By Hris LorpsHip: Q. What year was that? A. That was 31, sir.
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Q. And what relation would that have to 19262 A. Well there wasn't
any—TI have stated that there was no increase in sale price of anything on the
Harbor Commission between that time; approximately not.

. Do you think you would have valued that property at $3.25 a square
foot in 19267 A. I think so. In 1926 the development hadn’t got that far
cast. The new Fleet Street, I think it was water in 1926.

By Mr. HELLMUTH: (. Butassuming thatit had been filled? A. Yes,
assuming that you had the same land in 1926 as you had in 1931, that is the
valuation I put on it at Yonge Street.

Q. Now you have spoken of some of these properties that you dealt
with as not having any riparian rights? Do you attach any importance to
riparian rights? A. Yes, I do. There was very little property on the water-
front that wasn’t beneath the control, of either the City of Toronto, the
railways or the Harbor Commission, and there was only three or four properties
that had these riparian rights, owing to the fact that the rest were all gathered
in under a general scheme.

Q. Now just stop there. The property west of Yonge Street, how was
that largely owned? A. It was all largely by the railways and by the City
of Toronto. The City of Toronto owned several blocks around John Street,
the waterworks pumping system and two or three other places there, and the
balance of the property to the east was owned either by the city or the rail-
roads. 1 might say there was no property west of Yonge Street owned by
individual owners in 1926.

Q. Now taking properties of the size of the Boulton property, what other
property, apart from those owned by the city, or anything like that size, were
in private hands? A. There were some, going cast, east of Yonge Street,
but the Boulton property was the first property in my opinion that was avail-
able for purchase cast of Yonge Street, owing to the fact that the first one was
owned by the Canada Steamship Company which it was hardly possible would
be saleable and the next one was owned by the Toronto Hydro Commission;
therefore the first possibility of sale in my opinion would have been the Boulton
property, and next to that the Ewart property.

Q. So that in your opinion had there been any demand for property,
anyone coming for property with such a frontage as it had of 200 feet, the
Boulton, apart from the Canada Steamship’s you said and the Hydro, those
were not saleable, it was the first property available? A. I would think so,
yes.

Q. And then the Ewart property after that? A. And then this is the
preferable property, because—the Boulton property is the preferable property,
because it is close to Yonge Street, and after the Boulton property the Ewart
property, and then as you go on down east—

There is very little there except small lots? A. Just small lots,
outside of probably the Polson.

Q. Until you get to the Polson? A. Yes.

Q. So that for the purpose of selection there was no property practically
for private purchase west of Yonge Street and east of Yonge Street, the
Boulton property stood out preeminent, in your view? A. Yes.
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Q. Well then speaking of the coal business, you spoke of this property
as suitable for it, and it had been so used of course, we have that all developed,
but are the other properties available for that class of business? A. At the
present time?

Q. Yes? A. No. Except you go down to the Eastern Harbor Ter-
minal; there wasn’t any possibility of getting a site west of Yonge Street
for Coal business, owing to the fact that the property was being sold to a high
type of manufacturing or high type of warehousmg busmess and the coal
business was considered, might [ say, a nuisance business, they were carrying
on that type of development.

By His Lorpsair: Q. So that you had to go to get the coal business
property how far east? A. Well you would have to go—the fact of the
matter is, sir, you have got to go to the old Fisherman’s Island, which is
situated at the foot of Cherry Street. Keating’s Channel is a mile; it would
be a mile and a quarter from this present location.

By Mr. HeLimuTtH: Q. Would that apply from 1926 on? A. It
would apply from 1926 on, yes. There were a few coal leases given on Cherry
Street. There was one coal lease given on Cherry Street to a wharf there but
the other ones were only from year to year, with the ultimate intention that
coal business and dirty business had to go down to Ashbridge’s Bay, they had
to get off all property at Yonge Street—

That is that the city was selling and making restrictions? A. Yes.
They had that privilege and that right.

Q. Well now in these more recent sales that you speak of and that you
have knowledge of, both as a member of the Commission and otherwise, do
the purchasers of the land get the riparian rights? A. There are no riparian
rights given on any property that is leased or sold by the Toronto Harbor
Commission at the present time. The Harbor Commission themselves were
only allowed to lease property beneath their control.

By His LorpsHIP: Q. Didn’t the new Canada Steamship Company
property have riparian rights? A. No, sir. [ will explain that to you. It
had always been the policy of the Dominion Government not to sell freehold
the property on the Great Lakes carrying riparian rights and the Harbor
Commission found it impossible to dispose of their land owing to the fact that
where it had to be underwritten for bonds or securities the owner of the land
became a first mortgage as to the second mortgage of the bondholder owing to
the fact that they couldn’t buy it outright—or might [ say if the owner
defaulted the first claim on the land would be in the hands of the Harbor
Commission and they found it very hard to dispose of land on the waterfront
beneath those conditions. Therefore they went back to the government and
they got the government to approve of a scheme that the width of the dock
structure was deleted from the transaction; the purchaser is sold the fee of
the property adjoining the dock and the property occupied by the dock is
leased to him in perpetuity for a dollar a year; that is the width of the dock
structure all around the wall is still retained in the name of the Harbor Com-
mission and leased to the tenant for ninety-nine years at a dollar a year. The
tenant doesn’t buy this in actuality but he does because it is included in the
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value. The reason of that is that if the Harbor Commission or any other
public body with the right of expropriation or condemnation required this
freehold it is understood that the owner will receive no compensation for his
dock and riparian rights in other words that goes to the Harbor Commission,
what is called port insurance, that no combine or shipping company can come
in here and control the waterfront, because the Commission can come in from
time to time and expropriate property.

By Mr. HELLmUuTH: Q. You were saying you attached considerable
importance, I think you said, to the fact that the Boulton property had these
riparian rights? A. Yes. [ took thatinto consideration in making my value.

Q. Now in the sales that were made from time to time by the Harbor
Board was it their desire to get rid of their land as rapidly as possible at what
they thought was a reasonable price or was it a matter of holding off for higher
prices? A. No, the principle of the Harbor Commission is to give service
for waterbound traffic to the citizens and shippers of the land as quickly as
possible so that it can begin to draw taxes to benefit the City of Toronto;
that is actually the principle of the Harbor Commission. They are very
anxious to sell.

MRr. HELLmuTtH: My Lord, I have practically finished with the witness
but Mr. Osler may want to ask something. By the right time it is just one
o’clock.

His LorpsHIP: Then we can adjourn now. [ would like to see if we can
fix the time we are to sit.

—After discussion His Lordship fixed the hours of sitting from 10.30 a.m.
to 1.00 p.m. and from 2.15 p.m. until 4.30 p.m.

—1.00 p.m. Arbitration adjourned until 2.15 p.m.

2.15 p.M. (MONDAY, APRIL 4tH, 1932).
RESUMED:

WILLIAM CARSON McBRIEN-—continued:

His LorpsHiP: Mr. Dempsey, have you any objection to starting with-
out Mr. Spence?
MRr. DeEMPsEY: No, my Lord.

EXAMINED BY Mr. OSLER:

. Mr. McBrien, you spoke about the effect on sales of properties on
the waterfront of the uncertainty as to the possible expropriation and as to
what might happen in the way of development of the property. Do you mean
that that had an effect on value or on transactions? A. No, I would say
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f}rrgclégztlfi that it didn’t have any actual effect on value, that the value was still there,

p but the saleability of the property was a great deal less owing to the fact that

glaeidmant's this blight of the restriction was on.
vieens s Q. When you say saleability do you mean the possibility of actually

William Carson  effecting a sale? A. Yes. The commonsense viewpoint is that a person

McBrien . .

Examination would not purchase property in there and carry on any kind of development
-—continued heneath the conditions that existed between 1914 and 1926.

Q. Well then when you found that in 1927 the change had been made
so that properties could be disposed of the properties that you had valued
began to find a market? A. Yes.

Q. And that market was at the values that you have mentioned?
A. Yes.

Q. Then do you know on the basis of what in values other coal companies
were able to get coal dock properties and storage properties and where in
relation to the waterfront? A. Well there was no coal dock property avail-
able on the south side of the bay; the closest was on Cherry Street, which is a
mile or mile and a quarter further east, and even on Cherry Street there is
only one twenty-one year lease, the balance of them are on a lease for one year
only, owing to the fact that it was always the intention of the Harbor Com-
mission to confine the coal business to what is known as Fisherman’s Island,
which is down over the second bridge on Cherry Street.

By His LorpsHiP: Q. Fisherman's Island, you say? A. Yes. That
is down about in there half a mile south of Fleet Street on Cherry Street, which
is about a mile or mile and a quarter east of Yonge Street.

By MRr. OsLEr: Q. And do you know on what basis of valuation coal
companies who went to that locality were able to get properties? A. A
twenty-one year lease to the Century Coal Company, which I understand has
about ten years yet to run, was on a valuation of $81,968 an acre.

By His LorpsHIpP: Q. Where is the Century Coal Company? A. The
Century Coal Company is on a dock that protrudes into the bay westerly
from Cherry Street.

Q. Can you show us that on the plan? A. Yes, I could. I will have
to show it to you on another plan here. This property is here, and our
property is here. (Indicating).

Q. About a mile and a quarter east? A. Yes, and it is on the easterly
extremity of the bay. And when I speak of Fisherman’s Island, sir, I mean
this property in here that they had to put a cantilever bridge over here to
get to it. They wanted the waterlot up to that part and that is where they
brought the other parts. Previous to the time of this development this portion
was all a marsh.

By Mr. HELLMUTH: Q. When you say ‘“‘this” what do you mean?

MR. OsLER: [ am going to get him to put in the plan. That is the only
way to do.

By His Lorpsaip: Q. You said the Century Coal Company is what?
A. A tenant of the Harbor Commissioners of that block.

Q. When did they get the lease? A. Ten years to go, that would be
about eleven years ago; that would be about 1920.
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By MRr. OsLER: Q. What plan is this you referred to? A. This is a
plan of the whole harbor front development stretching from the Humber River
to the eastern city limits.

Q. Prepared by whom? A. An engineer of the Toronto Harbor Com-
mission.

Q. From the Humber to where? A. The eastern boundary of the city.

MR. OsLER: I will put that plan in to show the general location.

EXHIBIT ‘““12”: Plan referred to ‘“Toronto Harbor Commissioners—

waterfront development.”

Q. Well then, referring to Exhibit 12, Mr. McBrien, will you just mark
with a letter A the approximate location, and show His Lordship, of the
Century Coal Dock, and with the letter B the general location of what you
call Fisherman’s Island, and just put arrows to show these? A. Yes.
(Witness marks).

By His LorpsHip: . That is to say the policy of the Harbor Com-
mission was not to make leases for coal companies excepting out there? A.
Yes. But when they adopted that policy there was this one lease in existence
and all other leases were—

Q. That is the Century Coal? A. Yes.

Q. But they would not grant any additional leases to any person except
on Fisherman's Island? A. Excepting on a yearly basis or excepting as the
development of Fisherman’s Island was completed.

Q. Is that completed now? A. Yes.

Q. When was it completed? A. In 1930.

By MR. OsLErR: Q. Then you spoke about a bridge across the ship
channel going across to Fisherman’s Island? A. Yes.

Q. Will you mark with the letter C that bridge? A. It is the con-
tinuation of Cherry Street. (Marking).

By His LorpsHip: Q. Is there a bridge there now? A. Yes, sir,
cantilever bridge. v

Q. And when was that put in operation? A. 1930, I think. 1930 or
1931, I am not sure of the date. It took it a year or two to be constructed, it
was quite a large job.

By MRr. OsLErR: Q. That is the figure that you gave us, an amount per
acre of $81,000 odd? A. Yes. The figure was $81,968.

By His LorpsHIiP: Q. Per what? A. Per acre.

Q. When? A. That would be in about 1920.

By MRr. OsLeEr: Q. That was the basis on which the rental was calcu-
lated? A. For that kind of dockage, yes. There were other coal companies
in the east end who were on land on the mainland that averaged around
$40,000 or $50,000, according to the closeness.

Q. Let me ask first about the Century Coal. A. Yes.

Q. What is the rate per square foot that $81,000 works out at? A. Well
it 1s a little less than three thousand. There are 43,000 odd feet in an acre.

Q. So that was a little less than $2 a square foot? A. Yes.

Q. Then you were going to mention some other coal companies? A.
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Well there are half a dozen coal companies down in what we call the Ash-
bridge’s Bay district.

Q. Mark it with the letter D on the plan? A. That takes in the whole
area (indicating); it is called the Ashbridge’s Bay district.

Q. And approximately where are these other coal companies? A. They
were spread along any place they could get accommodation for docks and
material on Cherry Street.

Q. And those you say were on leases for a year? A. For one year, yes.

By His LorpsHiP: Q. Why? A. Well owing to the fact that the
Harbor Commission eventually intended to turn them out and make them go
down to this area where they intended to segregate the coal business, and they
allowed them to use that property temporarily until such time as they could
get the bridge up to get them down in the new place.

By MR. OsLER: Q. And on those values what basis were the rentals
fixed? A. A dollar approximately a square foot.

His LorpsHIP: Mr. Cassels, do you wish to ask any questions?

MRr. CassgeLs: No.

Cross-EXAMINED BY MR. TILLEY:
Q. Mr. McBrien, when did you first consider the value of the Boulton

property? A. As an individual property, do you mean, sir?
Q. Yes, putting it that way to get started? A. Well as an individual

" property within the last few months.

Q. Well you say within the last few. How many? A. Three.

Q. Do you need three then, or would one or two not cover it? A. Well
I can’t remember just exactly the date, sir; it has been within the last three
months when I compiled these figures which I have given here.

Q. And of course then you had to fix your value as of six years or five
and one-half years before? A. On October, 1926.

Q. Well then you speak of dealing with this property individually.
Did you deal with it in any other way at any other time? A. Well, in 1927
I placed a value on the southern portion of it that belonged to the Harbor
Commission.

Q. That is in connection with the general revaluation that you made?
A. The general valuation of the Harbor Commission.

Q. We will deal with that just a little later on, but the first time that
you were called in by either the Boultons or the Standard Fuel was within
the last two or three months? A. Yes, sir.

Q. And would you just draw a distinction between 1926 and subsequent
years as against the earlier time before 1926 and let us know what dealings
you had before 19267 A. [ had mentioned the only thing that I had, Mr.
Tilley, previous to 1926 was-the information which was given to me regarding
the few sales that had taken place previously along the Esplanade, which was
collected by some other members of the Harbor Commission and given to me.
I had that as well. The previous sales were very few.

Q. Mr. McBrien, do you mean that these sales were handed to you
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about 19277 A. Yes. Well in 1926 I remember I made a valuation of the
John Hallam property which was on the corner of Jarvis Street and Front
extending back to the Esplanade and 1 collected some data at that time
regarding sales that had taken place in there, and with that and with other
general information that we scurried around and collected that is the basis
on which we formed our conclusion.

Q. When you say ‘“we” do you mean yourself? A. Yes, I was in
charge of it although I was helped by the clerks working with the Harbor
Commission.

Q. Were you then on the Harbor Commission? A. Yes.

Q. I think you went on there—? A. In 1927.

Q. Now I am getting back to before 1926 and I was wondering what
experience you had before 19267 A. Well I didn’t have any experience
before 1926 other than the valuation that I made of the John Hallam piece
in 1926, the early spring of 1926.

Q. How long had you been in the real estate business then? A. Well
downtown from 1920, that is in the downtown business areas; I was building
and in the real estate business in the suburban sections of the city.

Q. Were you a builder or in the hardware business? A. [ was in the
hardware and the building business up till the war and then after the war I
went directly in the real estate business and did some building as well.

Q. Well the building operations that you carried on were what kind of
property? A. Mostly small houses. There was one substantial factory on
Geary Avenue which we built in about 1913; it was in the northwest section
of the city.

Q. And I may take it, and I don’t want to labor it and I am not mini-
mizing the experience one gets from doing that sort of business, but the fact
is that it was in connection with properties quite different from anything we
are concerned with here? A. As far as building is concerned, yes. I was
what you call a small builder.

Q. Yes, a small builder? A. Yes.

Q. Well then we have to start when you came back from the war to get
at your real estate experience? A. Yes.

Q. And I was just wondering what it was prior to 1926 that brought you
in touch with this waterfront property to any extent? A. Prior to 1926 just
a general idea of downtown properties that one picks up in the real estate
business.

Q. Well downtown, we usually speak of that being south of Bloor, don’t
we, for that purpose? A. No, I wouldn’t say that; I would say the downtown
property is that property you might say south of Queen Street.

Q. South of Queen Street? A. Yes. Especially in 1926.

Q. And north of Front? 1 mean we never regarded the waterfront
property as downtown property? A. No. From Front Street to Queen
Street, yes.

Q. And then I am tempted to ask you once more was there anything
prior to 1926 that brought you into sort of first hand knowledge of the proper-
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ties below Front Street? A. There wasn't anything, any more than 1 had a
fairly good record of the transactions that had happened in there.

Q. What do you mean by a record? You don’t keep a record of all
transactions, do you? A. No, but from general information that a person
acquires from time to time of sales that had been made.

Q. Well one doesn’t acquire much information about a class of business
that he isn’t really giving his attention to, would be my thought? A. Well
I think a person who is in business to do business in any particular type of
business might from time to time acquire knowledge; in the real estate, the
same as law.

Q. Well a lawyer sometimes tackles a job without knowing very much
about it? A. So does the real estate man.

Q. And 1 was wondering if you were more fortunate. At any rate
the Hallam valuation is as near to any transaction you got in that district?
A. Yes. 1 picked up quite a bit of knowledge that I had about the previous
sales owing to the fact that I made the Hallam valuation.

Q. Whom did you make that for? A. 1 made it for Mr. Hallam.

Q. For what purpose? A. A reorganization of his company.

Q. That is there was no transaction going to take place on it? A. No,
it was a straight valuation.

Q. It was to carry into the books of some company? A. 1 suppose;
I don’t know just what use was made of it.

Q. And you were never called upon to advise any person as to what
money he could safely put into any property in that district? A. Previous
to 19267 ‘

Q. Yes? A. No.

Q. Well now then from 1926 on has your connection been, would it be
fair to say, wholly from the standpoint of the Harbor Commission of which
you were a member in 19272 A. Partly on account of that; I wouldn’t say
wholly, but largely I think would be the way.

Q. Don't let me interrupt you when you are wanting to answer, but
largely that? A. Yes.

Q. Well what else would you add to that by way of experience? A. Oh
just a general knowledge of real estate values.

Q. To use your own type of expression in another case it was a dead
area, wasn't it? A. Yes, it was. It was a blighted area.

Q. That was the word? A. Yes.

Q. A blighted area. And that is rather an important feature to have to
consider when you put values on properties, whether it is in a progressive or a
blighted area, isn’t it? A. Yes.

By His LorpsHIP: Q. When do you say it was a blighted area? A.The
whole area was blighted there—I would say it was blighted from 1913 on.

By MRr. TiLLEY: Q. It was almost blighted from your birth on, wasn’t
it?  A. Well, perhaps.

Q. Not that you had anything to do with it? A. No. But there was
little possibility of an actual sale from 1913 on to 1926.

Q. Well, Mr. McBrien, I don’t want to gc into ancient history, but
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nevertheless we must get at how serious the blight is and I am suggesting to
you that for a long time prior to 1913 it was a blighted area? A. Well we
have sales of property further east on the Esplanade.

Q. Well you get sales of property even in blighted areas? A. Yes.

Q. There are some people who deal in that kind of thing, but they are
bargain cases when they deal in blighted areas? A. Yes. But the property
was pretty well all occupied.

Q. Well occupied only for coal yards? A. Coal yards, lumber yards.
The Polson people had a place, Reid & Brown.

Q. When did Polsons go into a state of—? A. I would imagine some
place after the war sometime.

Q. And that was a large area? A. Yes.

Q. Do you know how many acres in the Polson Block? A. [ think—
no, I can’t tell you exactly, but it is approximately about the same area as
the Boulton property I would say; I think perhaps a little bigger, a little more
frontage, but somewhere around there, between two and three hundred feet
frontage; I think, I am not sure of that now. I will tell you on the plan,
but that is the way it runs in my mind.

Q. And how far from the Boulton? A. It would be at least about 1,500
feet east of it.

Q. Now starting with the Canada Steamship property, which we will
not consider for the moment, it was what would be fairly described as a blighted
area from that property as far east as you could go along the waterfront?
A. From the sales standpoint, yes.

Q. It did not require the building of the viaduct to put the blight on the
property, it was a blighted property before the viaduct came along? A. No,
I don't think that is the final answer, to the question. The possibilities of
development were, if the Harbor Commission scheme hadn’t gone through,
would have been very good to some of that area, because the area would have
had to extend easterly from Yonge Street.

Q. That is to say if the Harbor scheme hadn’t developed there would
have been a forcing of transactions in that neighborhood? A. 1 would
think so.

Q. Due to the large extent to which the railways occupied west of Yonge?
A. Yes, and to the nominal growth of business in the City of Toronto.

Q. To the actual growth? A. Or the actual.

Q. And the actual grqwth never got over in your day or in my day to
that property east of Yonge, did it, from Yonge Street clean through as far as
you could go along the waterfront? A. No, because the place had a cloud
over it, owing to the agreement with the Harbour Commission, from 1913 on,
which practically held this property up for thirteen years, and during that
period of thirteen years, or at least the period in my own life when things
were fairly prosperous in the City of Toronto, outside of the war years.

Q. Yes, but nothing could really equal the ease with which that property
remained so during that period of your time. There was no person kept out
of a site who wanted one, whom you ever heard of, was there? A. Well of
course I am not prepared to answer that.
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Q. Oh no, but you must be prepared to answer if you are going to say—?
A. As far as I know, no. Yes.

Q. Yes. That is to say, in a period that commenced with 1909, if my
recollection is right about the orders of the Railway Board for a new viaduct—?
A. Yes, they were completed—I believe it was signed in 1913.

Q. And then the 1913 was the agreement? A. Yes.

Q. But the orders started long before? A. About 1909.

Q. From 1913 it went along till 1925, was it? A. 1924.

Was the new Act in 19247 And then we come to the expropriation
in 1926, and I ask you to point to any concern that you heard of during that
period of time that was wanting a site of the character we have here and was
being kept out of it? A. 1 don’t know of any.

Q. No? A. No.

By His LorpsHIir: Q. Well then why do you say, if you don’t know of
any concern, that it was a blighted area? A. There may have been lots of
people apply, sir, for sites that I don’t know anything about, and Mr. Tilley
is asking me a direct question and my answer is No, I don’t, but—

By MR. TILLEY: Q. There may have been but you don’t know of any?
A. Yes.

Q. But, Mr. McBrien, I want to be fair to you, as you will be to me:
When you say a blighted area you mean a rundown area, that the property
is getting into a state of disrepair, isn't that it? A. Well you hardly have
the same quality here, sir, as you would have on the other property that you
speak of, owing to the fact that it is a square foot area, it is a storage area and
supply, rather than a business block or houses or flats or anything of that kind.

. You mean you wouldn’t compare it to the south side of Queen Street
which was the other property we were talking of? A. No. One is a large
property occupied in large blocks while the other is occupied in small individual
pieces.

Q. But there was no owner who had a property who was putting a modern
building on it which was improving his premises in your day? A. No.

Q. Not in your whole life, you know that? A. No, but there was a
perfectly good reason why they wouldn’t from 1909 on.

There may have been a perfectly good reason, but it didn’t seem to
need any added reason from the way it had been running before? A. Well
that was the reason, whether it was added or not.

. Now I just want to get at one phase of your evidence, although it is
taking it a little out of order: You joined the Harbor Board in 19277 A. In
the spring, February, 1927.

Q. How soon after that did you come into contact with the Poucher-
Bosley valuation? A. That was one of the first things I came in contact
with after I was appointed.

Q. Would we be right in saying February or March or April? A. Yes,
in those months, because I know some of my own valuations were put on in
those months and I think in a general way they were pretty well completed
up by May.

Q. Now, Mr. McBrien, just let me ask you this: Did you do something
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by way of valuing that was put in a prepared statement to the Harbor Com-
mission, or was it a verbal matter? A. No, there was on every property,
on each individual piece of property.

Have you it here? A. I have some of it here, yes.

Q. Will you let me have it—let me see it? A. I don’t think you will
understand it; it is in hieroglyphics.

Q. Well it won't be the first time I have been stumped? A. (Producing
a plan). Thisisa portion of it, and then some of it was worked out on detailed
plans afterwards.

Q. That is to say you took certain plans? Will you mind coming here
and just telling me about this, so that we can get it on the notes? What is it
you are producing to me? It is a Harbor Commission plan of their waterfront
improvements? A. This is a general plan of the waterfront improvements.
This is in sections.

Q. And then on this you have got certain figures that you put on?
A. Yes.

Q. Is that right? A. Yes.

Q. Now I wouldn’t want to commit you to all these figures being yours,
because something might be done by some person clse, but speaking generally
they are yours, is that what you mean? A. Yes. As far as the actual
marking I don’t think the actual marking is mine, because I don’t think we
marked it on this plan, but this is a plan which was marked up after we had
the valuation made, and given to me for a record.

Q. Now, Mr. McBrien, I would have thought there would be a report
from you? A. Well it wasn’t done in just the same way as what you would
pay a paid valuator for, owing to the fact that I was giving it free gratis.

Q. You would have had it in a morocco cover if it had been otherwise?
A. Yes. And I had a clerk to put down the prices and 1 just went over it
with him and as far as the compiling was concerned it was all done in the
office.

Q. How long did your operation take? A. What do you mean?

Q. Of putting the values on? A. Two or three months.

Q. Do you mean by that you were two or three months making inspec-
tions? A. Yes, and compiling my figures, yes.

Q. Was it done by you only or done by you and the Commissioners?
A. No, the Commissioners didn’t have anything to do with it; the Commis-
sioners didn’t happen to be practical real estate men and they asked me if 1
would do it.

Q. Did you have before you the Poucher-Bosley figures? A. The
clerks had in some cases.

Q. No, what you had regarding the Poucher-Bosley with you? A. No,
any more than I marked down in a cost figure on that plan their valuation as
well. Itisin a cost mark, Mr. Tilley; I can read it but I don’t know whether
anybody else can. It is in hieroglyphics.

Q. Can you give us the code? A. Well I suppose I could, yes. For
instance, here—
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Q. Could you take the plan and turn it into figures and then we don’t
need to bother you for your code? A. Yes.

Q. I will not delay you to do that just at the moment? A. Yes.

Q. Butit would shorten it if you could do that? A. Yes, I can do that.

Q. And if you have the Bosley figure there too you could put that one
on at the same time, the one in blue and the one in red? A. In the ones
that had been previously leased or sold we didn’t bother with them, because
they had passed out of the picture.

Q. You just took the twenty-one million—? A. The twenty-one
million.

Q. And you only revalued that then, did you? A. Yes, owing to the
fact the other had been sold or leased.

EXHIBIT “13”: Bundle of 12 plans, being general plan of waterfront

improvements, above referred to.

Q. Now just to be clear about it, that was the first thing you did that
brought you in touch with this kind of property; nothing had happened
between 1926 and 1927 that gave you knowledge of this property? A. No,
not any more than I was carrying on a real estate business.

Q. And was it a case of revising figures? A. I wouldn’t say so, no.

Q. What was the purpose of it? A. The purpose of the whole thing
was that some of the other Commissioners felt that the valuation was too low.

Q. That is those who knew nothing about it? A. Well they were
people who had been on the Commission and certainly have something to do
with the policy of sale and the financial structure of the whole thing and they
were business men, such as Mr. Hogg and Mr. Mulholland.

Q. I thought you spoke of them as not knowing, but you mean they were
in touch with the policy in regard to sales? A. Yes.

Q. And knew the expenditures they were making? A. Yes.

Q. Was it for the purpose of getting out what an ordinary company
might call a prospectus to show the good work the Harbor Commission had
been doing? A. No. It wasn’t that at all; it was a question that there
had been an investigation, certain facts had been brought out in the investiga-
tion, and as a result of the finding we started to clean house as it were and to
remodel the whole organization over from top to bottom:.

Q. That is raise the values? A. Well no, if it hadn’t been proper to
do so it wouldn’t have been done.

Q. No, I am not saying that? A. But it was a question of that the
whole financial structure of the Harbor Commission was certainly reviewed
after the investigation to get as much benefit out of a costly investigation as
possible.

Q. It was a costly investigation? A. Yes. All investigations cost a
lot of money.

Q. So it was to pay for the cost of the investigation? A. No, it wasn't
to pay for the cost of the investigation.

Q. Will you agree with me if I put it this way: First there was some
criticism of the Harbor Board? A. Yes, there was.
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Q. The result of that criticism was that an investigation was held before
His Honor Judge Denton? A. Yes.

Q. That in connection with the presentation of what might be called the
Harbor Commissioners’ side of the case, Mr. Poucher and Mr. Bosley as real
estate men were retained to put values on? A. Yes.

Q. For the purpose of showing what value the Commission had in its
properties? A. Yes, during the investigation, so that the Judge would know
what the assets were, whether the assets were more than the liabilities or the
bonds or any way you want to put it.

Q. And I am not saying it would influence them but at any rate there
would be the view that the point would be to make that valuation look as
favorable as it could from the standpoint of actual value in properties? A. Are
you speaking of the impression created by the two previous valuations, or of
mine?

Q. No, not of you. A. Well I don’t know now.

Q. That would be the attitude? A. 1 can’t tell you what Mr. Poucher’s
or Mr. Bosley’s attitude would be.

Q. No. But at any rate I don’t want to elaborate that and I am not
saying it influenced them, except that it was not decrying the properties?
A. Other than they might have a certain viewpoint on that locality, what
it was like, as against another man who might think it might be a little higher
or another man who might be real enthusiastic about it.

Q. Could any person be got who knew more about that kind of property
than Mr. Poucher? A. Well I don’t think that—

Q. You don’t want to answer that question? A. I don’t want to
answer that question; I don’t think it is a fair question.

Q. Youdon't think it is fair to ask you? A. No, I think Mr. Poucher
is—

Q. Iam just talking about his experience? A. Iam not discussing Mr.
Poucher.

Q. No, I am not asking you to discuss him, but I mean wasn’t he a man
regarded by all as being very much in touch with all these big schemes of
improvements and central properties and harbor properties? A. He had
had quite a bit of experience, yes; I think far more so than Mr. Bosley.

Q. Oh, yes, Mr. Bosley was the real estate man at the Union Trust
Company? A. Yes.

Q. Now, then, how soon after Judge Denton’s investigation—I suppose
Mr. Poucher gave evidence there? A. I don’t know; I didn’t follow the
investigation.

Q. He likely did. How soon after that were you putting these valua-
tions on? A. Oh, within a month, I suppose. I was appointed to the
Commission immediately after the investigation or after the finding; I don't
know which one, I think it was sometime between the closing of the investiga-
tion and the finding.

Q. Now let us deal for a moment with this: You will give me Mr.
Poucher’s figures and your own if you have them on this in plain figures? You
will when we have an adjournment, will you? A. Yes.
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Q. Thank you, very much. Now let me ask another thing: Do you in
your valuation pay any attention to the harbor improvements brought about
by the Harbor Commissioners’ scheme? A. In certain things, yes.

Q. As applied to the Boulton prperty? A. Well, now are you speak-
ing of my valuation now?

Q. Yes? A. Or are you speaking of the valuation of the Boulton
property?

I mean the valuation of the Boulton property? A. Well, no, the
valuation of the Boulton property was made as of 1926 when there wasn’t any
harbor scheme out in front at all, nothing but water or mud.

And was the Boulton property then in the same condition that it is
today? A. No, the Boulton property in 1926 was just the same as it was
previous to that time, and then after they took it over in 1926 the wall was
built and it was filled in with the sandsucker afterwards.

Q. Now tell me then, had you ever inspected that property in its original
condition. A. Well, just in a general way in looking over all the properties.
From time to time the Commissioners looked over the Canada Steamship
properties and the surrounding properties, at the time they were being taken.

Q. Were you ever down on the Boulton property? A. Yes, I was
right down on the Boulton property—right past it.

Q. Right pastit? A. [ wasn’t in the buildings of it, but the Commis-
sioners did inspect the freight sheds of the Canada Steamship Company, owing
to the fact they intended to move them up the shore into a different location,
and we had a general view and inspection of the property.

. You don’t get much view of the Boulton property from looking at
the sheds of the Canada Steamship Company? A. It just depends how much
interested you are in it, Mr. Tilley.

Q. You weren't interested then surely expecting you would ever be
called upon to value it> A. No, but I certainly was interested as far as any
property was concerned in the Commission.

" Then in 1926 did you regard—I don't say you did it in 1926, but you
did it as of 1926: when you were doing that and getting at the value as of 1926
did you treat the westerly (and I mean west of Yonge Street), in the state of
development that the Harbor Commission’s scheme had it in—? A. The
west of Yonge Street?

. The west of Yonge Street, or did you regard that as being as it was
before? A. Well, I just don’t understand your question.

Q. Before the Harbor Commissioners’ scheme was started? A. Idon't
get your question. You mean west of Yonge Street?

Q. Yes? The Harbor Commissioners’ scheme did away with the con-
dition that you have referred to as the property being held largely by railways?
A. Yes. They pushed out the pierhead line another 1100 feet or something
and created another 300 acres of land.

Q. Well, then there was a very fine and expensive retaining wall put
along on the new line and slips and dockage made available. A. Yes.

. Then I want to know when you were valuing the Boulton property
as of 1926 did you treat it as a property that was in the condition it had been
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without any improvements in that locality and did you treat it as being in
competition, let us put it, with the property that was made available west of
Yonge Street by the Harbor Commission? Do you follow me? A. Yes.
I treated it as though the Harbor Commission development did not go on past
say Yonge Street or Bay Street.

Q. Well, of course in fact it didn’t, so you needn’t talk about that? A.
Yes.

Q. But it did go to Yonge Street? A. Well it stopped pretty well at
Bay Street.

Q. There was a good substantial part of their work done in 1926? A.
In 1926 up to Bay Street, yes.

Q. Up to Bay Street, and slipping in to Yonge? A. And the other
was only held up on account of the expropriation.

Q. And there was land available though that came into competition
possibly with Boulton’s?  Presume it did, you don’t require to be expert to
tell us that. I want to know whether you regarded that land west of Yonge
Street or at Bay, wherever you call it, as land held originally, as it was, by the
railways or did you regard it as land that had been developed by the Harbor
Commission and take it as it then stood?

A. Well, partly both. The Boulton property has to be considered, in
my mind, as though it hadn’t been disturbed by the development to the west.

Q. I quite agree; you would say not as it was physically disturbed by
the work to the west? - A. Yes.

Q. But would you say that as a property in its original physical condi-
tion it was then to be compared to property west of Yonge Street that had
been developed by the Harbor Commission, that is what I want to get at?
A. Well, that is a pretty hard question to answer.

You are the one; I want to know how you get at it? A. Well, I
will have to add, comparable to what had been paid perhaps easterly and what
I consider a firm would pay for that particular piece of property for the kind
of business that would be carried on there.

. Well, now you have said you took it as comparable with sales east-
erly. What sales? A. Well, sales that had been made previously along the
Esplanade.

Q. Like what? A. Well, there had been sales made around a dollar
or $1.41 a square foot down on the Esplanade further east that didn’t have
any water with them. One was the Taylor Safe Works at $1.41 a square foot.

Q. We can’t absorb it that fast. If you took any properties and based
a value on them for the Boulton property I want to know what properties you
took? A. I took the general idea of—or the general information that I had
at hand. For instance, you had a sale in February, 1926, of the Taylor Safe
Works down on the Esplanade at $1.41 a square foot.

Q. Well, by whom to whom?

A. 1 think it was purchased by the Taylor Safe Works from the City of
Toronto; I am not just sure who the vendor was.

. Now, where is that property? A. Well, that is down around
Frederick Street.
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Q. Of course you will identify it.

By His LorpsuiP: Q. How far east of Yonge would that be? A. 1
will try to find it, sir. That was on the northwest corner of Frederick and
Esplanade, and that is six streets, six blocks east of Yonge Street.

By Mr. TiLLey: Q. Well now, Mr. McBrien, it was on the northwest
corner; it was property they occupied and they were buying from the land-
lord? Yes, I understand so.

Q. And what is the size of the property? A. I think it was 70 by 167,
something like that.

Q. 70 feet on the Esplanade, I suppose. A. Yes, on the corner.

Q. And now then, was that property in any way comparable or does a
transaction of that kind affect your cstimate of values. A. Well, it is a
comparison on it, yes.

Any other transaction? A. Well, there was the Yonge Street
Fruit Market which was sold in 1920 for around $5 a foot. That was a well
known sale that everybody knew about.

Q. Sold by whom to whom? A. It was sold to one of the railways.

By His Lorpsuir: Q. To one of the railways? A. I think so.

By Mr. TiLLEy: Q. Well, now where did you get your information
about that? A. Well, this is general information.

Q. General information but pretty inaccurate? A. Well, I know, but
it is a sale there, $5 a square foot, that has been quoted and practically every
real estate man in the City of Toronto could tell you about it.

Q. You treated that as an actual transaction any way and took it into
account? A. Well no, it is part of the general information I had in my
mind.

Q. Yes? A. Yes.

Q. Anything else, an actual transaction? A. Well, there was some
other ones. There was the City of Toronto to the Imperial Oil, it was around
a dollar a foot. There was another one to the Firstbrook Box Company and
then there was two or three small sales. There was one sale—

Q. I either want a reference to them or I don’t want them. Tell us the
Firstbrook, that was one? A. That was the corner of Princess Street and
Esplanade, the northeast corner.

Q. And how far is that east—? A. That is two streets further east
than Frederick Street.

Q. Two streets still farther east? A. Yes.

By His LorpsuIP: Q. About eight blocks? A. Yes.

By MRr. TiLLEY: Q. What size. A. That had a frontage of 132 feet
10 inches.

Q. By adepth of what? A. T think it was 200 and some odd feet.

Q. Do you know anything about the transaction? Were you in the
transaction? A. No, any more than general information.

Q. What is your general information? A. It was sold a little over $2
a square foot.

By whom to whom? A. From the Firstbrook Box Company to
the Imperial Oil. It was a corner property.
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Q. Used for what by the Imperial Oil? A. 1 suppose for oil refinery
or storage or whatever——  They had buildings on it afterwards.

Q. They put up buildings on it? A. I think so. I know they had
some new buildings.

Q. Anything else? A. No. That is some of them. And then there
was the knowledge of what stuff was leasing for on Front Street.

Q. Well, Mr. McBrien, if there is any other transaction that you founded
your opinion on I would like to have that? A. Just them.

Q. That is the last? A. And the fact that land on Front Street was
being leased by the city to tenants at around $4 to $5 a foot.

Q. Where? A. On Front.

Q. That is where, up on Front Street? A. Yes.

Q. Would that govern you at all, comparing them with Esplanade. A.
Oh, it wouldn’t be a comparison, but it is general information of property in
that locality.

Q. That is the renewals of city leases up on Front? North or south side
of Front? A. Well, along Front Street around $4 a square foot.

Q. What property do you refer to? A. I had them; I haven’t got that
with me. There were two or three properties along there.

Q. Did you identify any one of them? Eby Blain? A. I have them
in my office; I haven’t got them here; different properties.

Q. With that addition have you got the list? A. Pretty well.

Q. Well, now you specified there one thing that you had, and we can sce
what that means later, and then in addition to that you said what a person
would pay for a property that could be used for the purpose to which the
Boulton property could be used? I think thatis the way you putit? A. Yes
I took that into consideration.

MR. OsLER: Are you referring to properties he had in mind in 1927,
not at the present time?

MR. TiLLEY: At the time he made this valuation.

WitNEss: At the time I made the valuation.

MR. TiLLEY: Not the time as of which he made the value but at the
time he made the value.

WiITtNEss: As of November, 1926.

MgR. OsLER: What I meant was he was giving the information as to the
properties that he had in mind when he made his 1927 valuation; he wasn’t
referring to the present?

Mr. TiLLEY: No, it is the valuation of the Boulton property I was
talking about.

When you made that valuation you had these transactions in mind?
I asked you whether you compared the east to the west of Yonge Street and
you went on to tell me in getting at the Boulton value, as I understood you,
and if it is wrong correct it, that you had in mind certain transactions that had
taken place, that is one thing, and in addition to that what a person might pay
for that property who wanted it for the purposes to which it could be put?
A. Yes.
Q. I thought I understood you right. Now we are coming now to the
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purposes to which it could be put and I think you listed them somewhat in
this way: Coal, for a dock, for a supply yard, a central heating plant, a grain
elevator and a flour mill? A. Or any other—

Or any large manufacturing concern, which rather groups it up,
doesn’t it? A. Yes.

Q. Now, Mr. McBrien, on the whole, aren’t these all of the cheapest
kind of that class of property?

"A. I wouldn’t say that. I told you a steamship company, which is
perhaps the high class type that would operate.

Q. Thatis for adock? A. Yes, for a terminal company.

Q. We will keep that separate then, that is a rather high class thing.
Anything else? A supply yard is that cheap class; coal is really in a class it
has got a sort of large nuisance value to get rid of it, hasn’t it? A. Yes,
but of course you had a very short haul there to your heavy business down-
town.

Q. Yes, but I am only talking about the class of business now? A. Yes.

Q. And coal is in that class? I mean coal yard is the class of business
that an owner would hesitate to put his property to because of the detrimental
effect it might have on him getting any higher class of business? Isn’t that
so? A. Well—

Q. If he were wise? A. If he had a whole development, yes. If he
only had one individual piece of property it doesn’t make any difference to
him who goes on it as long as he can get the income out of it.

Q. Yes. Well at any rate if he once puts it to coal purposes he is
rather putting it in the list of properties that are not attractive to people
who want it for any better purposes? A. No, I wouldn’t say that.

Q. I thought you went that far this morning, it had almost a nuisance
value? A. No, I didn't say anything of the kind. I stated this morning
that the Harbor Commission, owing to the fact that they had huge blocks
of land to sell for good clean manufacturing concerns didn’t want coal yards
in or around these good factories.

Q. Why not? A. Owing to the fact it would have been detrimental
to the sale of other properties.

Q. Why? Why? A. Owing to the fact that other people wouldn’t
want to go in close to it.

Q. Well then I will put it that way. We will put it as a property that
has influence on property that would also be available for coal yards, the
whole character of the district is rather unattractive? A. Yes, but the owner
of this property had his entire property used by coal yard business; he wasn’t
so much concerned about the other property.

No, but I am suggesting to you the fact that he had years before,
when possibly he had to do it, put it into coal yard business, he was putting
it in the coal yard class and that that was something that detrimentally affected
its value? A. No, I wouldn’t say that.

Q. You wouldn’t agree to that? I thought it was the class of business
that when it was carried on in the vicinity rather made properties such that
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they could be used only for a second grade sort of thing like coal yards and
that sort of thing? A. No, [ wouldn't say that.
You wouldn’t say that? A. No.
Q. Well at any rate the area going from the Canada Steamships east,
you first find the Hydro Electric? A. Yes.
. And that consisted of old buildings and—? A. Very substantial
large brick buildings.
Q. Of course they had to be substantial and solid, but they were old?
A. Fairly old.

Q. And then east of that? What was next to that? A. The Boulton
property.

Q. And then what was the Ewart used for? A. It had been a coal
yard.

Q. The Ewart property, that is on the east side of Church? A. Yes.

Q. And then east of Ewart again? A. [ haven’t got the details of it
and I don’t remember; there was a half a dozen concerns down there right down
to the Polson Iron Works all carrying on a somewhat similar type of business.

Q. Well now so much for the coal yards. Let us assume that the value
of this had been a value for coal yard purposes, have you ever had to act in a
transaction of purchase or sale of a coal yard or property to be used as a coal
yard? A. No, but I have had a tremendous amount of people in the coal
business trying to get sites on the bay front for coal locations.

Q. What ones? A. Oh half a dozen, a dozen.

Q. What ones? A. Different coal companies coming in here.

Q. Name them? A. Well I haven’t got exactly the names.

Q. I want the names? A. Well I haven’t got them here, but I have
had people approach me during the last couple of years about it.

Q. I am not concerned during the present time. [ want to know if you
have had any person wanting to put a coal yard there on the waterfront?
A. Yes, I have.

Q. What one? A. Some people—I haven't got the correspondence
with me; I have the correspondence in my office.

Q. Then we would like to see it? A. All right, we can produce it.

Q. Any others? A. [ have had verbal conversations with people in
the coal business in Toronto who came here and tried to get coal sites on the
bay front.

Q. Toronto coal dealers? A. Toronto coal dealers.

Q. Tell me who? A. A man by the name of White, who was mixed
up in the coal company which was—I forget the name of the firm—his name
was John White; he tried to get a site.

Q. What company? For himself or for his firm? A. Well for a coal
company he was manager of.

Q. What company? A. I haven't the name here. I have it in the
office though.

Q. When was that? A. Within the last two or three years.

Q. Within the last two or three years? A. Yes, within the last two
or three years.
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Q. You can get those two, they are both in correspondence? A. Yes.

Q. Any others? A. No, but general information from the people who
are in the coal business and couldn’t get permanent sites on the eastern harbor
terminals in that portion of the harbor front.

Q. I am asking whether there are any. If you have any letters [ would
like to have them and I would like you to produce them if you have any? A.
I have some correspondence in the office from these people.

Q. Are they all cases where it came up in correspondence? A. No,
they are not. Some of them came in—I know of one particular case that I
know I have the correspondence there—

Q. But where you have the correspondence there you will get it, but do
you know of any that you had verbal conversation with without any cor-
respondence? A. Yes, I had some that way too.

Q. What one? A. Well I am telling you this man White was one.

Q. I thought you told me his was correspondence? A. No, no, his was
a verbal application.

Q. When was that? A. As I told you within the last two or three
years.

Q. And you don’t know the name of the company? A. No, but I
can find out for you, but I haven't got it here.

Q. You are going to let us have as much as you have? A. Yes.

Q. I don’t know what you mean by saying that what a person who
wanted a coal yard would likely pay. How do you get at that figure? A. I
didn’t say what a person who wanted a coal yard—all I said, what a person
who would want to be located on the waterfront. I am not saying this property
could only be used for a coal yard.

Q. You have so many purposes. What was the choicest of these pur-
poses that gave it its highest value according to you? A. It just depends
who wants to come to Toronto and wants to locate and wants that particular
location; I only told you what the property would be suitable for.

Q. And are we to understand from that that you would find out first
what the person wanted to get the property for and that would affect the
price that ought to be paid for it? A. Oh no.

Q. Well I would like to know the theory on which you value it, because
you are rather in a new field for you, valuing a property on the waterfront?
A. Oh no, I had a—

Q. We have had your experience; if there is anything to add to it let us
have it? A. No, that is all right.

Q. You never sold any waterfront properties? A. You mean actually
on the water?

Q. Yes? A. Well I sold since 1926.

Q. I mean on the harbor front? A. No, I sold since then for the
Harbor Commission.

Q. What one? A. T sold to the British-American Oil Company some
four hundred thousand odd dollars.

Q. For the Harbor Commission? A. No, I sold it as an agent.

Q. For the owner? A. Yes, after I was off the Commission.

10

20

30

40



10

20

30

40

53

Q. Who was the owner? A. The owner was the Harbor Commission.

Q. That is what I said, for the Harbor Commission? A. Yes.

Q. Now I do want to get at how you got that value. You have got some
instances and then you have what some person who wants property on that
location would likely pay and I would like that? A. Well there are certain
types of people who desire a location on the water with certain facilities of
boat shipment and with rail.

Q. Do you regard this property as a water property, the whole of it?
A. It certainly had the facilities of a water property, yes.

Q. Well it had the facilities? Do you say the whole property from north
to south is a property on the water? A. Isa property on the water, yes.

Q. Then how do you deal with Lake Street? A. Lake Street is covered
in the terms of the agreement that they have the right to tunnel under it or
build bridges over it to send their goods from one section of their property to
the other.

Q. Itisin the agreement, they may tunnel under Lake Street? A. Yes,
or they can build a bridge across it and run pipe lines across it.

Q. What agreement is that in? A. That is in the Windmill Line
agreement.

Q. And did you regard that as a possible scheme, tunneling under it, or
did you consider it? A. It is part and parcel of it and it also placed the
property in the position of having three frontages instead of one.

Q. Well now, just a moment. You regarded it, Lake Street, that you
could tunnel under it or build overhead bridges? A. Yes.

Q. Would it be less valuable if it hadn’t that right? A. I wouldn’t
say so0, no.

Q. Well that is to say, when I asked you how you dealt with Lake
Street and you say you could tunnel under it or go over it, and then I ask
you if you attach any value or importance to it, I gather youdon’t? A. Oh yes.
In the history of the leases, I have read the lease, it gave the owners and the
lessee the right to cross such streets by underground or overhead, to run pipe
lines through the property for private use, the right to use existing railway
tracks, to construct tunnels under the street or overhead bridges, and have
the free use of the property until such time as that street is built. That is the
synopsis I made up of that.

Q. Did you regard the right to tunnel under it as a right to carry on
that way if the street were built? A. Well that is a possibility.

Q. Well did you regard that as their right under the document? A.
Well I don’t think any person would hardly have a tunnel beneath it, but I
do think that some of the firms certainly might have put overhead bridges
there.

Q. Did you regard, that they had the right to do that as a matter of law,
as incident to the property they owned after the street would be opened up
and Lake Street carried through? A. 1 took it as a right, that they had the
right of building a bridge from the south to the north, as a convenience, a
bridge to bring material over, or if necessary to tunnel.

Q. And that was a right that could be exercised even after Lake Street
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was opened, is that what you mean? A. No, I wouldn’t say that—As far as
carrying a bridge across the street, yes.

Q. That is by virtue of their title deeds they would have that right?
A. Yes.

. Did you attach any value to that? A. No, but it was part and
parcel of all the things I took into consideration.

Q. But you didn’t attach any value to it though you say it is there? A.
Well it is general knowledge.

Q. Yes? A. Yes.

Q. And then you gave other things that they could use the property
for; just let me ask you about them; What do you mean by a dock? Was
there any demand for properties to be used as dock properties in 19267 A.
My answer to that is there has always been a certain amount of demand for
dock properties.

Q. Tell me any property? When you said dock, I thought you meant
similar to the Canada Steamship’s. Was there any other concern? Wasn't
it a company that had grouped up all the different steamship companies on
the lakes? A. There is not anything to say that within a very short period
of time there wouldn’t be other independent companies operating.

Q. How soon?

MR. OsLER: Playfair.

MR. TILLEY: My friend should not suggest. He may know better than
the witness but the witness can take care of himself.

A. I am not prepared to say how soon, Mr. Tilley, but it was certainly
in the realm of possibility.

Q. But you are putting a money value on it though? A. Well it has
potential value.

Q. You have never heard of any inquiry of a steamship company for a
dock? A. There had been afterwards. In fact the Harbor Commission had
a frontage for dockage for the Gray line when they started to operate. They
didn’t last very long, but still they were in business.

Q. In 1926 there were lots of docking facilities west of Yonge? A. There
were some, yes.

Q. Well we will leave that. A. But the dockage facilities east of
Yonge Street were all beneath the conditions of the new Harbor Commission.

Q. Well now we will leave the supply yard too; there is nothing special
about a supply yard? A. No, any more than it is a short haul for their
product to all parts of the city.

Q. Well, Mr. McBrien, it is an uphill haul? A. Very little uphill.

Q. What is the grade of Yonge Street? A. Well it is a pretty gradual
grade, it isn’t a steep hill as you have along in Seattle or San Francisco.

Q. No, we are not dealing with Seattle or San Francisco, we are dealing
with Toronto, and is it not so that the importers prefer to get where they are
hauling their loads down rather than up. A. 1 think that is an extreme
point as far as Toronto is concerned, because Toronto is practically and Yonge
Street is level for all general purposes; it is a grade all the way north, but taking
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it on the whole there isn’t any severe grade anywherc in Toronto excepting
possibly Avenue Road and a few streets like that.

Q. Then the central heating plant, what is your reference to that? A.
That is a possibility.

Q. What kind of possibility? A. Well you have a central heating
plant now on Fleet Street.

Q. Furnishing what? A. Furnishing the Union Station and the Royal
York Hotel. There isn't any reason that the future won’t produce maybe a
half dozen, say or a dozen such plants in Toronto.

Q. That is the only one, is it, in that locality now? A. That is the
only one in that locality now but it is a possibility.

Q. And a grain elevator. What is this about a grain elevator here?
A. Well you have a grain elevator operating now down there, the first one
erected over a period of years, and they seem to be making money.

Q. What one is that? A. Playfair.

A. And where i1s that? A. It is down easterly from Spadina Avenue.

A. That is to say on the—? A. On the new harbor front.

Q. What is the depth there? A. Oh they had two or three acres there.

Q. And what is the depth of water there? A. They have about thirty
feet of water there.

Q. What depth of water is there on the Boulton property? A, 12
or 14 feet.

Q. Do you say that that could be worked? A. Yes.

Q. Foragrainelevator? A. Well—

Q. Are you serious when you say that? A. Certainly. If you build a
grain elevator there your present dockage in that will all be a series of new
construction and that will very likely take care of—they would have it to
take care of a deepening of the water.

Q. 1 know, but Mr. McBrien, we are at that site now and we are not
carrying on that. Where would you think your dock would come? How
would you build it or get at it? A. [ am not an engineer.

Q. Oh no, but you are valuing a property? A. Yes.

Q. And you are suggesting a dock; I want to know how you are going to
arrange your property? A. Well you could have your dock on the Church
Street slip or to the west of the Church Street slip and you could extend your
land well out there into your waterlot or both.

Q. Would you? What is your scheme? A. I am not an engineer,
Mr. Tilley. I don’t draw plans for a grain elevator.

Q. No, but I understand a person talking about market value, because
there is a market value even though he hasn’t a market, and he comes to talk
about what some person would put on that kind of property and he suggests
a dock, I want to know what he knows about the way this property would
appeal to a dock man. Now if you are suggesting a‘dock what is there about
this property which would appeal to any person? A. Well the fact that
this property in my opinion was really the first property east of Yonge Street
that was in a position of sale, owing to the fact that the Canada Steamship
was located on the first piece and the Hydro was located on the second.
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Q. Let us put it that way for the moment? A. Yes.

Q. I understood that there was a perpetually renewable lease for twenty-
one years in favor of the tenant, the Standard Fuel? A. Yes.

Q. Do you say that was available then? A. Well, I was asked to
valuate this property on the combination of the interests of the owner and
tenant combined.

Q. I am not suggesting anything to the contrary of that, but you spoke
of this as being available, the first available picce? A. Well, I would say it
would be far more available even beneath those conditions than either of the
other two propertics.

Q. It might be more available. Then the first thing is that it can be
got, that is one thing that makes it available from a dock standpoint; I sup-
pose if you can’t buy it at all that would end that; so you can buy it. What
else is there that would appeal to a dock man, a man who wants a terminal?
A. The fact it would have room for development out in your waterlot.

Q. What depth of water would you, if you were a dock man, think
the Welland Canal would have, deepened? What is the depth of the Welland?
A. It has to take about thirty feet of water, and the depth of your western
gap at that time was about twenty feet.

Q. But that is being taken down? A. Gradually.

Q. As is nceeded? A. Yes.

Q. And that is why at the Playfair there is some thirty feet of water?
A. There are portions that are less, that have only thirteen feet of water.

Q. But that is to take care of that? A. But you have some sections
in front of the bay front construction which has only fourteen feet of water
until you get down to rock.

Q. I don’t want to touch rock too soon; I am coming to rock, if you will
let me? A. Yeos.

Q. Where is the rock at the foot of the Boulton property? Take the
south limit of the Boulton property and then on the waterlot if you like, how
far is the rock from the surface of the water at Boulton’s property? A. You
have about fourteen feet out there of water.

Q. At the south limit?  A. At the south limit.

Q. Of the waterlot? A. Idon’t know. I haven’t got these figures.

Q. I just wanted to know. Have you made a study of that to find that
out? A. No. 1 understand there are people that will prepare all thesc.
I am not an engincer.

Q. Then you say that any information as to whether it could be used
for a steamship terminal you would have to leave to others? A. Well, now I
think—

All you know is there is water in proximity and thereforc—. A.
I have heard what the figures are but I can’t quote them.

Q. But, Mr. McBrien, you didn’t put your judgment to bear on that;
you have taken what others told you about it? A. When I want to know
something about engineering I always go to an engineer about it; and when I
want to know anything about law I go to a lawyer.

Q. I don’t know that you always do that? A. Well, I try to.
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Q. But possibly you should? A. Yes.

Q. Just following that for a moment, did you go to some person to find
out whether this could be made a steamship dock? A. Yes.

Q. And you were told that it could be? A. Yes.

Q. And that is all the basis you have for that? A. Yes.

Q. Well then, that is not your judgment, so we will leave that grain
elevator. Then a flour mill. What sort of flour mill are you going to put
there in these days when the flour mills do it in such quantities as they do and
ship it in the way they do? Are you serious about putting a flour mill on the
Boulton property? A. Pecople said the same thing about a grain eclevator.
They told me for years you would never have a grain elevator in the City of
Toronto. Well, you have one at the foot of Spadina Avenue.

Q. Is that the answer? A. Yes, that is the answer; there is a possi-
bility for everything.

Q. It is the consensus of opinion there cannot be a grain clevator, but
you say that there is? A. Itis a reality; it is here.

Q. Mr. McBrien, do you realize that if the consensus of opinion is that
there will be no grain elevator in Toronto it does not give much by way of
added value to property to say some person may want it for that purpose?
A. Oh, I wouldn’t say that.

Q. If the people generally think there will be no such thing come that
won’t give any added value to the property? A. The fact that one has
come and operating with success is a great help to insure the possibility of
something else.

Q. You know about the success, do you? A. From appearance, yes.

Q. What do you mean? Do you know about the success or do you
not? A. As far as rumors on the street are concerned.

Q. What are the rumors on the street? A. That it is going over and
that it is full of grain, that it is doing its job, that it is getting by, which is
pretty good for any ordinary concern thesc days.

Q. That it is full of grain? A. Yes.

Q. Then do you regard the property as one that you would have to put
expensive walls around for dock purposes, or do you know? A. I would say
yes. I would say a person buying that property would extend the area that
is now land out into the water.

Q. But you don’t know just how? A. No, that is an engineering job.
The land is there to be developed beneath some particular scheme.

Q. And do you mean a passenger terminal? A. Not necessarily a pas-
senger terminal. It might be a passenger terminal if the business justified it.

Q. How many tracks were there to go over when you passed over to the
Boulton property? A. There was two rights of way off the front of it.

I mean to say how many tracks did you have to cross to get out the
Esplanade? Do you know? A. No, I don’t know.

Q. Well, from the valuation which you say you did of this property I
gather you attached no importance one way or the other then to Lake Street
being open or closed? A. Oh yes, you had in reality two distinct pieces of
property; a person couldn’t build over Lake Street though they had the use

Arbitration
Proceedings

Claimant's
Evidence
No. 3
William Carson
McBrien
Cross-examination
—continued



Arbitration
Proceedings

Claimant’s
Evidence
No. 3
William Carson
McBrien
Cross-examination
—continued

58

of Lake Street until such time as the city desired to open up the street. Of
course there was a possibility that the street might never be opened out, but
still no person would ever put a structure on it.

Q. And at the time you made the valuation of the Harbor Properties em-
braced in the $21,000,000 of land according to Poucher and Bosley, you
raised that to $28,000,000 I gather. A. Yes. Approximately, yes.

. That is you just got it a third higher? A. No.

Q. Well, that is the result?

A. No, that isn't the answer at all. I didn't go along and say, Well
that is $100, we will raise it up to $133. In some cases the property was left
the same and other places it was raised five to ten percent or thirty percent
or one hundred percent.

Q. Well, some places it would have to be rather a big jump? A. Well—

Q. But on the whole it was thirty-three and one-third percent over
Poucher? A. Yes, higher.

Q. Were they wanting to issue bonds at that time, the Harbor Com-
mission? A. No, the bonds are issued on the strength of the guarantee
issued by the City of Toronto.

Q. Did they want to issue bonds is the question I am asking you. A.
To a certain extent, yes. - They had to get—they had to arrange another
four or five million dollars at that time. The bonds of the Harbor Board are
not sold on the strength of their holdings there; they are more sold on the
strength of the guarantee of the City of Toronto.

Q. I am not asking whether it is more or less on the guarantee, but [ am
suggesting to you that here is your attack made on the Harbor Commission
and the value of their property and they were in the market to get something
and they had to make a value, and that real estate people made a value in
1926 for the purposes of the investigation and then they hand it over to you
and you put it up thirty-three and one-third percent higher? A. Excuse me,
Mr. Tilley the Harbor Commission didn’t go into the bond market to sell
bonds; any additional money they got in after 1926 was raised on the strength
of the guarantee of the City of Toronto and sold by the city theirselves.
There was no bonds sold after the first allotment of twenty-five million.

Q. There were none sold at the time of this valuation by you? A.
There was none sold afterwards as harbor bonds.

Q. I thought that was between the first and second issue of bonds?
A. No. The second amount of money that was given the Harbor Commis-
sion to complete their job was a grant covering a period of years given to them
by the City Council of Toronto and not secured by the sale of bonds.

Q. Well, now then, just let us look at it from another angle: The
value that you put on this property is just short of $396,000, isn’t it? A.
Yes.

Q. And that works out at $3 a square foot for the dry? A. Yes, $3
a square foot for the dry; $1 a square foot for the water, and an average value
for the whole thing of about $1.90.

And is that the way you have valued it, three for the dry and one
for the water? A. No.
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Q. Or did you just divide it up to see how it worked? A. No, I
worked it three or four ways.

Q. I know, but did you get at the total and see what it meant per foot
or take it per foot and then get the total? A. No, I took it into considera-
tion.

Q. I think it would be either one or the other? A. No I worked it
out from the whole three angles. I didn’t just go and put a price on it and
then divide it up so that it would work out.

Q. No, I was just wondering how you would get $3 a square foot.
What do you compare it with to make it $3 a square foot for the dry land?
A. Well, that is my opinion what the land was worth in 1926.

Q. Why not $2.50 or $2? A. Because I figured it was worth $3.

Q. Can we not get at it any closer than that? A. I don't think so, no.

Q. Mr. Osler suggests you would say four. Is that right? A. No, I
think four would be too high

. Why? A. Owing to the fact of its small distance from Yonge
Street— Well, you might just as well say why isn’t any property twice
its value in the City of Toronto?

Q. I know, but I am wanting to know how you get at its value, whether
it is twice its value or half. If you had said $4 how would I check it any
more than if you had said three? A. On the general condition along the
waterfront, that is what I considered to be a fair value.

Q. Mr. McBrien, I am going to put just that question to you: Have you
anything at all which you can say by way of justifying $3 as distinct from
$4 or as distinct from $2 per foot, or do you rely on it that it is just your
opinion? A. No, no, we have sales on the waterfront of property since 1926
that have certainly justified that to my mind.

Q. Well, what property since then? A. Well, there is lots of sales.
There is a sale that was made to the Imperial Oil Company just west of York
Street on the gore, $4.60 a square foot; that is a very nice sale at a very nice
price.

Q. When? A. In 1930 or 1931 I think.

Q. 19300r 19317 A. Waita minute. That sale was in 1930.

. Did you use that transaction? A. No, but I had that in my mind
just as well as I had all the other transactions down there.

Q. Well, very well then, let us know any others; just list them. There
is the gore? A. Yes.

Q. What size s the gore? A. It contains 7,611 square feet.

Q. And how is it for streets? A. It has a street on two sides of it.

Q. And what is the property used for? A. Gasoline service station.

Q. Well now, Mr. McBrien, just let us touch that for a moment: How
many properties do you know were reserved, or was there a limit placed by
the Harbor Board on the number of gasoline stations they would admit into
that district? A. There was west of York Street on the old plan, but this
station was sold after they registered the new plan and that other policy
was the policy of the old Commission, it wasn’t the policy of the new Com-
mission.
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Q. Were you on the new Commission? A. Yes.

Q. Or the old? A. On the new.

Q. You refer to yourself as the new? A. Yes. There has been one
newer one since.

Q. You are not the newest? A. No.

Q. But you are new? A. Yes.

Q. When you say the earlier Board did that what did they do? Tell
us what rule they established first? A. They set aside certain properties
there; they stated there would only be so many gasoline stations between a
set area.

Q. Would it be right to say three? A. No, it would be more than that;
I think it was four or five. ‘

Q. There was a limit placed? A. There was at one time a limit, but
the policy that I was in favor of was anything you could sell to get rid of it
and get the price for it.

Q. When did you go off the Board? A. 1930. June 1930.

Q. Was this property sold in your day? A. It was sold before I went
oftf the Board.

Q. And how long had it been available for sale? A. Well, that street
had only been through about a year. I think that plan of the new street
was approved in 1928, that is, to divert Fleet Street northerly.

Q. I am suggesting to you that the opportunity of getting one of the
choice sites for a gasoline service station gave great value to the property?
A. No, I wouldn’t say that.

Q. That was one of the opportunities of the Commission to charge a
good whacking price? A. No, I wouldn’t say that. I would say this, that
those men in the gasoline business estimate the gallonage that can be sold in
any one particular site and they pay in proportion.

Q. Then this is not just the value of the land but there is an opportunity
to deal with them on, can we say, a special basis? A. No, if traffic going
past makes it more valuable for gasoline people it makes it more valuable for
automobile people or anything else.

Q. Of course, and I am suggesting to you that that traffic is there for
that development and that traffic is not for Boulton? A. No, it isn’t there.

Q. Where is the traffic in front of Boulton’s property? Trains going
up and down the tracks? A. Yes, but that is only one of the considerations
you take into consideration, Mr. Tilley; the Boulton property had dockage,
it had a wharfage.

Q. Oh, wonderful dockage and wharfage? A. It had waterfront
where you didn’t have that on some other property at all; it was just a block
of property in a brand new development.

Q. But it hadn’t become known to some person that it presented such
very special features. But at any rate, you don’t compare that to this gaso-
line filling station? The gasoline filling station place had a tremendous
traffic’ A. To a certain extent, yes.

Q. Well, what street is it on? The main street passed it? A. Which,
the filling station?
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Q. Yes? A. Itison the corner of Fleet and Harbor Street.

Q. Is it Fleet, the street in Toronto which has the most traffic now?
A. Well, I wouldn’t say the most traffic, but it certainly does pretty well.

Q. Well, now we have that property. Any other property? Did you
take that into account? Now really are we to consider it? A. That was
part of my general knowledge of values, yes.

Q. I know, but would you say : Now here is that property that was
taken for a gas filling station at that point and I think that property is worth
probably a third more than down here at Boulton’s? Is that the way you
gotatit? A. No. Itisa question of having a general knowledge of values
all along there, and where one had railway facilities and the other had dockage
and the other didn’t have either it is a question of common sense after all.

Q. Well I don’t know, I musn’t belittle your particular work? A. No.

Q. Tam trying to test whether it is commonsense? A. That is all right.

Q. Now what rate did that work out per foot? A. $4.60 a square foot.

Q. What was the total price? A. $35,000.

Q. Well now let us see: Just hereisa property of that size on those streets
and you say that that is part of the knowledge that you would bring to bear in
getting at Boulton value? A. Then right close to the property I arranged
a sale with the City Council for the much disputed police court building next
to the Harbor Building.

Q. It wasn’t disputed, was it? A. Very much, by the solicitors, sir.

Q. Do you mean they didn’t want to go down there? A. They didn’t
want to go down there.

Q. Let us get at that. That was a transaction which was proposed and
never went through? A. It was signed, sealed and delivered.

Q. It never went through? A. No.

Q. The money paid and returned? A. Owing to the fact that the
Harbor Commission are under certain obligations to the City Council they
allowed them out of it even though the deal was all signed and cleaned up.

Q. But then it is really a case of taking money out of one pocket and
putting it in another? A. T know, but that would be a good reason to buy
it extremely cheap.

Q. Or a good reason that you had of selling some down there at a good
price average I should think. I would have thought you would have had more
cunning than that. Possibly you are trying to pose as an innocent gentleman?
A. No, I am not innocent; I don’t even pretend to be innocent.

Q. When you have acres and acres for sale, and you think it was not a
good thing for the Harbor Board to make a good price to itself? A. No,
that statement is unfair.

Q. That is what you said? A. No, that statement is unfair.

Q. A reason for making a cheap price? A. The fact that the Harbor
Commission from time to time had to approach the city for certain things
induced them to make a lower price to the city than they had given to anybody
else, and also the fact they wanted the building down there to attract more
people to the waterfront development.
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Q. Did the T.T.C. buy a property in that same neighborhood? A. A
couple of years previously, yes.

. The Toronto Transportation Commission? A. Yes.

Q. Where did it buy? A. Corner of Queen’s Quay and York Street,
they bought one, and they bought another one—

. I mean beside this one? A. Beside this one?

Q. Yes? A. No, they didn’t buy any other.

Q. No, the Toronto Terminals, did they buy another property besides
this? A. Early in 1926, yes.

Q. If you don’t mind I would like to keep close to 1926. A. Thatis
all right.

. I was wondering whether you objected to my going back to 19267
A. And also I want to point out to you that that was the first decent sale or
big sale down around the Harbor front property.

Q. I know, but we haven't had any sale at all down around poor old
Boulton in your lifetime? A. No.

Q. Now tell us what that was? A. It was west from York Street on
the waterfront.

Q. On the waterfront? A. Yes.

. And what was the price? A. $50,000 an acre.

0. Whatdid that work outat? A. [Ithink it was fourteen and one-half
acres, as near as 1 remember.

Q. What did it work out at per square foot? A. 1 think it was fourteen
and one-half acres.

His LorpsHIP: [s this a sale to the Toronto Terminals?

Q. Now, Mr. McBrien, you are just sort of playing with me, seeing that
I don't know where I am at? A. 1 wouldn’t think of playing with you.

Q. Now just cross York Street; let us get the property just across York
Street, we will come to this other property which is down there on the front,
but on the opposite side now from this police station that you talk about,
there is a property which was got by the Terminals, was there not? A. No,
across from this police station you have Yardley's.

Q. And north of that? A. And north of that you have a property—

The steam plant site? A. Oh, the steam plant site.

Q. Yes? Now tell us about that, now that we have reached that?
A. That was a sale; sold to the Terminal Railway Company. I was thinking
of the Terminal Warehouse when you spoke before.

Q. SowasI? A. That was a sale again to them previous to the time
that any arrangement had been made regarding the repurchase of land on the
waterfront.

Q. What do you mean by repurchase? A. Well in the original agree-
ment the Harbor Commission had to purchase back from the Terminals
Railway all the tag ends south of the viaduct and they sold, as near as I can
remember the actual price of it was $80,000, I am not just quite sure of the
exact figure but it was I think a little more than that, and then it was brought
down to that price.

Q. Yes, and that worked out at what? A. 1 think it was around
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$65,000 an acre; I am not quite sure of the acreage that was in it. I know
the total price of that sale was about $90,000 approximately, because that
sale was used in the general saw-off in the settlement between the Harbor
Commission and—

Q. Do you disregard that sale because of some circumstances? A. 1
certainly do.

Q. What are the circumstances? A. The circumstances were that the
Harbor Commission would eventually have to purchase a lot of property
back from the Terminal Company and it wasn’t wise for them to establish
too high a price until such time as they had the property back.

Then you think that they fixed a price there to keep down the price
of land in the district? A. To a certain extent.

Q. Really, with all the land they had for sale? A. [ was on the Com-
mission when that deal went through.

Q. You say then that you fixed a low price when you had so much
property for sale? A. Yes, but we had to buy the tag ends on thousands
of dollars’ worth of property from the Terminal Company people later on.

Q. I know, and you had hundreds of thousands of dollars of property to
sell, too? A. Yes.

Q. Where they were taking it for the viaduct? A. Yes.

Q. And were you on the Commission when Mr. Poucher was appointed
to fix the price arbitrarily so to speak between you all? A. For the whole
thing?

. Yes? A. Now just a minute, I don’t think that he did.

Q. Well for the electric light site? A. We had Mr. Cousins on that
committee looking after our interests.

Q. For the electric light property? A. The Hydro property.

Q. Did you have Mr. Poucher making an adjustment between all the
owners, the railways—? A. No, we had some say in that too.

Q. Do you mean to say checking Mr. Poucher? A. Checking every-
body.

Q. That is to say when you and others agreed to leave it to Mr. Poucher
as you and the railways and so on did leave it to Mr. Poucher—? A. Yes.

. You say that you had a hold on Mr. Poucher to control the price
that he fixed? A. No.

Q. That is what you are suggesting? A. No, that is hardly fair.

Q. I should think it is very far from fair or accurate? A. No, just a
minute. That was a very complicated deal owing to the fact that there was
certain leasehold rights there that certain people had forgotten to renew;
the Harbor Commission were the owners of the fee, but the Harbor people—

Q. [TIam not talking about the renewal at all, I am talking about the value
of the property, and did your Commission—? A. [ believe they did, yes.

Q. Well then why not be frank about it and say so instead of beating
about the bush? A. Well I want to get these things clearly in my mind.

Q. Certainly, very well. Then I am asking you one further question?
A. Just give me that in with the others.
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Q. Yes? A. When you asked me first about it I thought you were
referring to the general settlement of properties south of the viaduct, which
was looked after for us by Mr. Cousins.

Q. Just to be clear about it, I am talking about the block, and it is quite
a large block of property, right between the Canada Steamshlp property—?
A. Yes, I know where it is.

Q. And the Boulton property? A. Yes.

Q. Right next to the very property we are now dealing with? A. Yes.
Well all right, I know what you are talking about now.

Q. And you were then a Harbor Commissioner? A. Yes.

Q. And the Harbor Commissioners and the railways and the Terminals
and the city and all there have a lot of properties that have to be dealt with,
they are taken by the railroads and they are taken by the Commission and
the Commission selling some to the railways, and so on, and they leave it to
Mr. Poucher to fix a value to them, left the control over it, didn’t they? A. Yes.

Q. Now then I am asking you one thing more: Did you in those circum-
stances have such a position that you were able to control Mr. Poucher?
A. No. No, I didn’t have anything to do with that particular deal.

Q. And he did fix the value, did he not? A. Yes. To a certain extent,
yes.

Q. And it was adopted by all? A. Yes, but there were certain things
that had to be taken into consideration there owing to the fact that the Harbor
Commission had to buy back the surplus land south of the viaduct.

Q. Well, Mr. McBrien, can you suggest any case where you are apt to
get a fairer value fixed for property more than the case where some are both
buying and selling and others are buying only and these big corporations all
say ‘“Leave it to Poucher?” A. [ don’t think the Toronto Hydro deal has
anything to do with the values down there.

Q. It is a transaction? A. Certainly.

Q. It shows first who the parties thought was competent to fix values?
A. Yes.

Q. And secondly it is right next door to the Boulton property? A. Yes.
But the fact still remains that the Harbor Commission were not selling an
entire property, they were only selling a small portion of their holdings to the
Terminal Railway Company.

Q. Well the situation can be discussed? A. All right.

Q. Well now we have that property. Will you tell me was the Williams
property such that you would know about it? A. Yes.

Q. Was it close to this property? A. Yes.

Q. I am now talking about this police station property? A. It wasa
piece of property, just the same as the steam heating plant, that was up against
a viaduct with a high fourteen foot bank along the whole thing and along
the whole side of it, it was a triangular piece of property at the corner of Bay
Street. I think that is the property you are referring to.

Q. Yes? A. And it was a similar property to the property sold for
the heating plant. It was another gore; it was one gore on Bay Street and a
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gore on York Street; and it wasn’t a property that would be of very consider-
able value among ordinary concerns.

Q. Well, Mr. McBrien, land there has a value? A. Certainly.

Q. And I am just suggesting to you that transactions of that kind better
illustrate value than some other transactions—? A. No, I don’t think so.

Q. Where they went on for a gas filling station? A. I don’t think so,
owing to the fact that you were in a very peculiar position; you had a piece of
property that was a three-cornered piece of property close against a high
embankment created by the viaduct, and it would be very doubtful if such
property would be saleable.

Q. Great publicity? A. Great publicity?

Q. Yes? A. Oh no, I wouldn’t say so.

Q. You think not? A. No.

Q. That is with the viaduct there overlooking it? A. Well there
wouldn’t be anything from the viaduct to any great extent.

Q. Wouldn't there? A. No.

Q. Other people attach values and they say you are taking away our
value? A. 1 think it is pretty far-fetched.

Q. Well that is the way we get it; we get it both ways you see. Is there
a highway between that property and the viaduct? A. Yessir— Between
which property?

Q. The Williams? A. No.

Q. Will you look at your plan and see? A. [ haven’t got my plan here.
I think you have the plan.

Q. (Shows witness a plan). Have you it? A. No, I don’t think I
have the plan of that particular piece here.

Q. Does that refresh your memory, Mr. McBrien (showing a plan)?
A. That plan was entirely changed afterwards. That is not the present.

Q. You mean it wasn’t laid out according to that plan? A. No. It
was changed. That is the old plan.

Q. I am told that it was that way, according to that plan, with a street
to the north at the time it was sold? A. Well I can’t dispute that but as far
as I understand the property there wasn’t any street to the north. Bay was—

Q. In the final workout? A. Yes.

Do you know what that sold at per foot? A. I think it sold for
$65,000 an acre, as near as I can recall that.

Q. That is about a dollar and a half? A. Yes.

By His LorpsHipr: Q. You say that is the Williams property? A. Yes.
But that was also a dicker with the Terminal people.

By Mr. TiLLey: Q. It fronts on Bay Street? A. Yes. A corner of
it; it is right up against the viaduct, just as you get through the subway.

Q. Well, Mr. McBrien, wouldn’t you agree that as between Bay and
Yonge Bay Street is equal in importance if not more important than Yonge?
A. Beneath the present development I say it is just as good, yes.

Q. Bay as good as Yonge? A. Yes. But you have to take into con-
sideration that development has been transferred to there owing to the fact
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that the development was carried on largely west of York Street before the
development was completed—

Q. Mr. McBrien, what I am asking you that for is just to bring out that
very point, that that all takes away from the Boulton? A. [ wouldn’t say
so, no; I would say the value was still there.

Q. The value might still be there, but here 1s Yonge Street, which I
understand you emphasized this morning, Yonge Strect is the key? A. As
of 1926.

Q. Asof 1926, let it be so? A. As of today perhaps not.

Q. What would you say is the key today? A. 1 would say that the key
as is is Bay Strect; I would say as will be is Yonge Street.

Q. You mean by that what? A. I mean owing to the fact that you
had a development to the west it more or less improves the position of Bay
Street today which when the development goes further casterly will eventually
be transferred to Yonge Street.

Q. Well, Mr. McBrien, that is really saying that of course everything is
going to swing back. I thought when you went west you went west and kept
going? A. No.

Q. That is not true? A. No.

Q. Then 1 am misinformed? A. You are misinformed if you think
that.

Q. That is to say you have a sort of idea that Yonge Street east is going
to pick up and be so improved that Yonge Street will again become the center?
A. Yes.
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Q. And it will be because of things on the east of Yonge that will make .

it the hub? A. By a development which is bound to come east of Yonge
Street.

Q. How soon? A. If I could tell that I could make a million.

O. Well T was just trying to sec if I could make the million?  A. Well I
couldn’t, I haven't any control over conditions, but if Toronto had gone
ahcad as it normally had during the past ten years it would come very soon.

Q. 1 know, but, Mr. McBrien, things do not just move that way, and I
should think that any person who could foresce that east of Yonge Street was
going to build up to Yonge in a way that would again make Yonge Street the
center he could make a million, and a good many millions, because the public
will be a long time thinking that? A. Aslong as you have your big buildings
on the corner of King and Yonge and your development down there and
your Customs and Post Office, you are going to have Yonge Street a very
important and THE important strect of the whole city.

Q. But you have got to wait till traffic starts again? A. I know.

Q. And there is no sign of it yet? A. This is just a little splurge for
a few years, because this property hasn't been developed.

Q. Really I don’t know what you mean by just a little splurge, but do
you think that I will ever see it? A. I don’t know how old you are, Mr.
Tilley.

Q. Well sixty-four? A. Well it just depends how long you live.
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Well how long will I have to live? A. Well I wouldn’t like to say
that; I would like to see you live a long time.

Q. Because I would like really to see your forecast come true so that I
could have confidence restored in you? A. I kind of think you will.

Q. East of Yonge Street on the waterfront? A. I am speaking of at
Yonge Street and to the east.

Q. On the waterfront, you mean below Front? A. Yes, I don’t think
the people appreciate the development you are going to have on the water-
front in this city.

MR. OsLErR: Come up to our office and take a look at it; it looks very
much different to what it did some years ago.

WitNEss: [ am very much sold on it myself.

Q. Well I should think so? A. And you would.

Q. What state is it now? A. Just in a state of construction.

Q. But not in any state of—? A. In a state of development.

Q. ‘But it isn't in that state today? A. Oh yes it is.

Q. Nothing is being done? A. So is property all over the City of
Toronto.

Q. Oh no? A. Oh yes, Mr. Tilley, there is very little building going
on anywhere, in the City of Toronto anywhere today, but an odd few little
houses.

Q. Now, Mr. McBrien, in recent times we have had some very large
buildings going up? A. In the business section downtown, yes, a certain
type of buildings, for office buildings only.

Q. Let us take the British-American Oil property which you spoke of?
A. Yes. -

Q. You said there was a dockage there of 600 feet by 68 feet in depth?
A. Yes.

Q. And there it is, leased space at $60,000 per acre, is that what you
said? A. No, $60,000 value for the whole thing. It is not on an acreage
basis.

Q. No, quite? A. It is based on a value of a hundred dollars a foot
frontage; 600 feet would be $60,000.

Q. And what depth of water there, do you know? A. There is only—
In that agreement it distinctly states that the tenant cannot ask the Harbor
Commission to go a depth of more than 16 feet below elevation 245.

Q. Well then does the deal also require the Harbor to provide them with
something deeper than that? A. To a certain extent, yes.

Q. Well what is the bargain, because I am told that there are other
considerations besides just the turning over of that dockage? A. Well if
it had got so that the dockage—owing to the fact that they don’t want to
to deepen the Don channel any deeper than it is at the present time for
lots of reasons,—if it got imperative that they should have boats drawing a
deeper draught of water that they would make an arrangement that they
could get dockage at some public dock.

Q. Erected by the Harbor Commission? A. Well they would have to
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pay on a gallonage system or pumping system of some type after that. These
people have taken over the lease and have developed.

Q. How far is that from the Boulton property? A. Oh that would
be a mile and a quarter.

Q. And it is all dockage property? A. No. It is between the dock
wall and the street, it is very narrow at that particular place, but you couldn’t
call it all dockage.

Q. Was the property owned by the British-American Oil before? A. No.

Q. Didn’t they have property there? A. They had property to the
north of it.

Q. From1904? A. Yes, they had leases on certain lots away back to—

Q. And this was to get access to the water? A. To bring boats in
with oil. Previous to that time they were strong advocates of bringing it
in by rail.

Q. And when did that scheme of bringing in oil by water rather than
rail commence? A. Oh I would say '26, '27 or ’28, somewhere along there.

Q. And that was a distinct development in oil, wasn't it? A. In
itself, yes. Well of course the oil business has developed very rapidly during
the last two years all over.

Q. Well now then at the same time that they made this transaction
with regard to the dockage did they acquire their property that they had been
holding before under lease? A. Yes; I sold them that too.

Q. At what price? A. $22,500 an acre.

Q. What did that work out at? A. Well that would work about fifty
cents a square foot.

Q. And how far was that from the other property? A.. That was
across the street to the north; it didn’t have any dockage or any means of
transportation—any means of water transportation.

Q. How close was that to the water? A. What do you mean?

Q. How far from the water? A. Well the street is 200 feet wide.
200 feet wide and 68 feet, that is to say there was 68 feet removed; they bought
their property before they took the dockage; it was all cleaned up at the
same time.

Q. It was all part of the one transaction I am told? A. No, they
started out to buy the property months before they took their dockage.

They might have started out tobuy—? A. We closed it altogether.
Even if they hadn’t bought the dockage they would have bought the other
property at $22,500 an acre.

Q. And that is what a square foot? A. Fifty cents a square foot.
And I think that shows the relative values between land at Cherry Street
and land up town.

By Mr HeLiMmuTtH: Q. What do you mean by up town? A. Oh
around Yonge Street and Bay Street.

By MRr. TiLLEy: Q. Well that is pretty far down east possibly. Was
there a dock wall there? A. Yes, there was.

Q. What width? A. Well I couldn’t tell you that.

Q. Was that built by the Harbor Commission? A. Yes, it was a
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diversion of the Don River; when the Don River used to run straight down into
Ashbridge’s Bay they diverted it with a straight turn westerly and that is
what they call the Keating cut.

Q. And they have made usc of that? A. That is the only place they
have to tie their boats up there.

Q. Yes? A. Yes.

Q. [Is that lease on the same basis as west of Yonge Street on the harbor
front by the Harbor Commissioners? A. Well instead of just conveying the
width of the dock like they do there, they lease the whole thing; there is no
sale of the rear lot land at all, when you might come along and say we will
take twenty-five feet off and we will leave you twenty-five, they give you
the whole thing.

Q. Take the situation west of Yonge Street, and you referred to the
riparian rights; I would like to know just what your view is with regard to the
riparian rights west of Yonge Street on this new Harbor-front. How do you
deal with it? You said this morning and I gathered that there were no
riparian rights there in one sensc but that they had certain rights? A. No,
the width of the wall structure is deducted as in the Canada Steamship and
the Terminal Warehouse and all these other places from the ground that is
sold freehold. .

Q. Yes? A. And the occupier, or the owner, gets that dockage given
to him for a nominal rental of a dollar a year. 1In reality it is included in the
whole cost of it although he doesn’t get a title to that. The reason of that is
what the Harbor Commissioners call dock insurance and any time they want
to go along and expropriate your dockage under some power they don’t have
to pay for riparian rights or the wall structure; it is a protection, that is all,
it is an insurance.

Q. T am not so sure? A. Well they believe it is anyway, and that is
the only means whereby the Dominion Government would allow the land to
be sold on the water.

Q. But that is leascd at a dollar a year for the land? Q. Ninety-nine
years. :
Q. Wellitis 9992 A. Well 999 years.

Q. 999 years is quite a long time, isn’t it? A. Oh yes, it is more than
you and [ will see.

Q. Yes, we are safe in that at any rate. Quite a long time, and it is just
like fee simple, isn’t it? A. No, owing to that proviso that if the Harbor
Commission desired to expropriate they don’t have to pay for riparian rights,
or—

Q. But if they expropriate the land back of it they have to pay for land
which is just right attached to that? A. Yes.

Q. And if there is a difference there—? A. And it certainly proves, in
my mind, that the people who should know it ought to and certainly put a
high value on riparian rights.

Q. Why? A. Simply because they absolutely refuse to sell them.

Q. They don’t refuse to sell it? A. Oh yes they do.

Q. Now first they give just the same rate that they include for the whole
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of it in the price they charge for the inland property; they include the price,
don’t they? A. Yes.

Q. And then they give a dollar a year for 999 years on the wall structure.
Now will you tell me what the difference is between that and fee simple? A.
Well owing to the fact, in one particular instance, in fee simple he has certain
rights in that way he hasn’t got in the other.

Q. If they ever come to expropriate him they don’t pay for riparian
rights, is that it? A. No, and they don’t have to pay for the actual wall
structure.

Q. What do you mean? A. Well owing to the fact that the man don’t
own 1t.

Q. That is to say the Harbor Commission pays for it, the Harbor Com-
mission erected it? A. The man couldn’t claim anything for it.

Q. The cost of that wall structure is what? A. Well just depends
who builds it.

Q. You know; you were on the Harbor Commission; I am asking an
actual fact? A. In some cases, according to their type of construction, it
cost up to $200 a foot.

Q. $200 a lineal foot? A. Yes.

Q. And was it less at any other place or more? Was that a fair price?
A. I am not an engineer; [ can’t tell you.

Q. Was that a fair price? A. 1 can’t just answer that.

Q. You don’t know? A. No.

Q. Well of course that retaining wall is a wall that holds the whole fill?
A. Yes. Itis a series of docks filled up with filling.

Q. And it is the protection to the whole fill that has been put in behind?
A. Yes, the whole fill behind it and the weight that has to be put on the
center.

Q. Now then you had a sort of stepdown value from Canada Steamships
Yonge Street, being the best, and you have Toronto Electric Light twenty-
five per cent less than the Steamships? A. Well I only gave that as an
illustration of what I thought the reduction was in value as you got easterly.

Q. Yes. Now you put $3,300 a foot front on the Steamships? A. Yes.

Q. How did you get at that? A. It works out to $3.75 a square foot
for land and water.

Q. If you gave me the $3.75 I could get the frontage, and if you gave me
the frontage I could get the $3.75, but how do you satisfy yourself on that?
A. That is the opinion that I came to regarding the value of that land.

Q. Anything at all that you want to compare it with or base it on? A.
No no, just general knowledge.

Q. And does that $3.75 include land and water? A. Yes.

Q. That is to say you are putting a value of $3.75 on the land and
water? A. On the whole holding, yes.

Q. And then how do you get at twenty-five percent step down for the
next property? A. That is the opinion I have between the value between
Yonge Street and the piece next. It has a corner influence and it has the
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Yonge Street influence and it gradually goes down as you get further from
Yonge Street.

Q. You have no illustration to give to bear this out? A. No other,
because on some streets it goes down a great deal faster than it does on others.

Q. At any rate that is your view of that? A. Yes.

Q. Now you gave as an illustration the Canadian Rail & Harbor ter-
minal property $50,000? A. I think there was something said about it.

Q. It is fourteen and one-half acres? A. Yes. That was the first
big sale that was ever made on the harbor front and it was a development that
was very necessary if there was ever going to be any inflated activity.

. Now is there not in connection with that property 2200 feet of
dockage? A. I don’t know exactly what the dockage is. | understand on
the Canada Steamship, | checked it over roughly the other day, the Canada
Steamship, which is next to that other, have got about 2335 feet.

Q. And that property is all laid out by the Harbor Commission? A. By
the Harbor Commission, yes.

Q. And have you a plan of it there you can just show His Lordship?
A. Of which?

Q. The Canadian Rail? A. No, I haven’t got one of theirs; but it is
on one of those plans.

Q. It is marked on these; we will be putting in plans afterwards, and
this is just to show it. (Producing a plan). And it has dockage down on
the three sides, hasn’t it? A. Here it is here. (Indicating). Yes.

Q. And that of course is provided not by them but by the Harbor
Commission? A. Provided by the Harbor Commission, but that is part and
parcel of the creation of 300 acres of land to the rear of it.

Q. Wiell it is part, but I am pointing out it has very large dockage
facilities? A. Yes.

Q. Having regard to its area? A. Yes, and also it was the first big
sale made in the Central area, and like every other subdivision they got very
good concessions for being the first.

Q. Oh yes, and I suppose they will east of Yonge too probably? A.
They might, yes.

Q. If some person would go and take the Boulton property? A. Well
I don’t know.

MR. CassgLs: Are you putting that in as an exhibit?

MRr. TiLLEY: No. We will be referring to it later.

Q. Then you referred to a lease at the corner of George and Fleet for
twenty-one years? A. Yes.

0. $26,250 for 70 by 1507 A. Yes.

Q. At $2.50 a square foot? A. Yes.

Q. Is that another filling station site? A. Filling station, yes.

Q. And a prominent one? A. No, not a prominent one.

Q. Have you a map there you can show it? A Yes. But where I
consider is a good location east of Yonge Street owing to the fact it is on a
good corner, but personally not a place I consider a good place for a filling
station.
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By Mr. HELLMuTH: Q. Is that east of Yonge? A. Yes, that is cast
of Yonge, and I think that is the only sale that has been made in there.

By MRr. TiLLey: Q. Well when you speak of Canada Steamships being
$3,300 a foot frontage and then Toronto Electric Light twenty-five percent.
less and Boulton twenty percent less you seem to be disregarding how much
filling is done in each of those instances, is that right? A. No, owing to the
fact that you couldn’t work it out on the square foot basis the other way,
because there is a difference in fill, there is the difference in width and there is
the difference in square foot area regarding the depth.

Q. Well do you pay any attention to these factors when you come to fix
the value? A. Yes, I usually do.

Q. Starting with $3,300 a foot frontage for Canada Steamship you take
off twenty-five per cent. and bring it down to $2,425 per foot frontage? A. Yes.

Q. For the Toronto Electric Light or the Hydro property? A. Yes.

Q. Now then does that assume that they are filled the same or does it
assume anything? A. Well those two are more or less filled the same owing
to the fact that each had docks running out toward the New Windmill Line,
whereas the next property has a great deal more square footage.

Q. Of what? A. Of water. You understand what [ mean, that the—

Q. Then when you take off twenty percent. for the next property, what
I wanted to get at, do you take off that percentage because it has more water
as compared to the land? A. No.

Q. Ordoyouregardit? Do you disregard the extent of its fill? A. No,
I take that into consideration too but in the square footage at the $3.75 for the
Canada Steamship, on my same figures it only works out to $1.90 for the square
footages, in the Boulton; it has a greater drop in proportion than it would be
between $3,300 and $1,940 owing to the fact that one has a greater depth and
has far more square feet. In fact the Canada Steamship’s has got I think in
round figures 190,000 squarc feet as against our property which has 213,000
square feet, and we have a smaller frontage than they have.

Q. Mr. McBrien, what I want to get at is this: When you say you would
reduce twenty-five percent. in one case and twenty percent. in the other case
do you mean other things being equal that is the reduction I make? A. Yes.

Q. That is values slide down going down, other things being equal?
A. Yes.

Q. Fill and so on? A. Well fill, and then these people have an extra
depth.

Q. The other things would have to be taken into it apart from the twenty-
five percent.? A. Yes, but it all works out practically the same.

Q. Well then the Arena Gardens, did you speak of that property?
A. That was—

Q. $3.25, wasn't it, a square foot? A. Yes.

Q. It didn’t go through? A. No.

Q. They got more attractive property farther north? A. Yes, Eaton’s,
yes.

Q. That is on the corner of Yonge and Fleet? A. Yes. It hasn't got
any dockage or any—
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Q. No, you couldn’t have that property there and have dockage at the
same time? A. No.

Q. But you have got about the most valuable you can get down there,
haven’'t you? A. That is an entirely different type of property owing to
the fact it is not dockage, it is a commercial property.

Q. It is a commercial property? A very very valuable property?
A. Yes. Good stuff. But it was a tremendous large crack of property to
be sold at the one time.

Q. You know when experts get valuing these things they attach value
to having a larger block? A. Yes.

Q. If it suits the man who wants it? A. Yes. but in an organization
like the Harbor Board they attach a lot to getting the cash in too if they can
get 1t.

Q. You seem to consider the Harbor Board is a Board that is needing
money? A. Well I would hate to say anything else, Mr. Tilley, to be honest.

Q. Agreed. Supposing that an owner one day dropped in owning the
Boulton property and had it for sale with no lease, everything just ready to
turn into possession, how long do you think he would be getting $396,000
for it, back in 19267 A. Just depends what the demand was at the time he
wanted to sell it for that particular type of property.

Q. Mr. McBrien, have you any notion at all that an owner could get
any such price for the Boulton? A. I think that is the value of the property,
yes.

Q. I am not asking that. Could he getit? A. Yes, I think so.

Q. You think that? A. If I didn’t think he could have got it I wouldn’t
have put that value on it.

Q. That is to say if Boulton wanted to sell and put it in the hands of an
agent to sell with conditions as they were in 1926 would he have a chance of
getting $396,000° A. I would certainly think so, yes.

Q. Hewould? A. Yes.

Q. Well it 1s a large sum of money? A. Yes, it is a good piece of
property.

Q. Well it depends on how much more is available. Is it better than the
Ewart property? A. [ would say so, yes.

Q. Why? A. Because it is closer to Yonge Street.

Q. But the Ewart, the way the streets run in, so that the acute angle is
going east from the Boulton property, and the Ewart property is more or less
facing you as you go along? A. No, the value is placed on all the streets
going east and west from Yonge Street in the first two or three blocks. Regard-
ing its closeness to Yonge Street [ think that would be right.

Q. That may be so, but when you come to a piece on each side of Church
Street I would suggest to you that Church Street is really a highway for both,
isn’t it? A. A highway for which property?

Q. For the Boulton and Ewart? A. No, I would say that Yonge Street
was used more than Church Street to get to it.

Q. Well at any rate across the tracks. A. Well you asked me which
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is the highway for them; I say that I think Yonge Street would be used more
than Church Street to get down to them.

Q. Down to the Esplanade? A. Yes.

Q. Ordown to Front? A. No, down to the Esplanade, that the people
were educated to get down there via Yonge Street rather than via Church
Street.

By MRr. OsLEr: Q. What is the width of the access from the viaduct
at Church Street? A. There is no subway at Church Street.

MR. TiLLEY: No.

MR. OsLER: Same difficulty in using it as access to both properties then.

By MRr. TiLLEY: Q. Well are you valuing this with the subways?
A. No, I am—

Q. Let us understand; are you valuing it with the viaduct there or
without it? A. 1926 was before the viaduct was there.

. Which way did you value it? A. [ valued it as the property was in
1926.

Q. Assuming a viaduct or not assuming a viaduct? A. Well everybody
knew or expected—everybody knew that the viaduct was coming, but it wasn’t
there in 1926.

Q.. Would that affect the value, the viaduct coming? A. Well the
viaduct coming—the viaduct were the people who were taking the property.

Q. My friend suggests you couldn’t get through the viaduct to Church
Street. I am asking you did you value the property on that basis? A. No
I did not. I valued the property as a level crossing at Church Street and a
level crossing at Yonge Street.

Q. Without any viaduct at all? A. Yes.

Q. Just as it stood? A. As it stood in 1926.

Q. I thought my friend was suggesting something else to you? A. Oh no.

—4.35 p m. Arbitration adjourned until 10.30 a.m. Tuesday, April 5th,
1932.

—10.30 aA.M., TUESDAY, APRIL 5th, 1932, RESUMED:
WILLIAM CARSON McBRIEN—continued:
CROsSs-EXAMINATION CONTINUED BY MR. TILLEY:

Q. Mr. McBrien, you were going to put in any correspondence you had
with possible—? A. Thereisone. Ihaven’t had much chance to go through
all my files.

. You say this is one. Is it one or some? Which is the right word?
A. Well I had more than one; 1 was able to find that one in the short time
I had.
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Q. You said there was one? A. You understand I am not quite sure
I have them all in my records, Mr. Tilley, but that is one I did find. The
name of Mr. White's Company was the Coal Importers Company Limited.

Q. In Toronto? A. Yes, yes, a Toronto man And I think he had
connections with a Buffalo concern.

Q. Now I notice this letter, I am not sure whether it starts at the back or
the front, they are all one date, January 29th, 19317 A. That was my
answer to him. (Indicating). I had that on file.

His LorpsHIP: Answer to whom?

MRr. TiLLEY: To Mr. Mathiott of the Valley Camp Coal Company.

WiTNEss: Yes. He wrote me first, or he had a man come in to see me
first and then this gentleman told me he would be in to see me in a few days
and then when he was in town he couldn’t catch me.

Q. This letter says:

“Iattempted to communicate with you when in Toronto last Saturday
in connection with a dock property, which I believe you discussed with
Mr. Paisley. As I will not be in Toronto for some days, I am wondering
if you would be kind enough to send me particulars, together with a chart
on any location you might have on Toronto Harbor suitable for a coal
dock.”

And you replied on the 31st January, 1931:

“I beg to acknowledge receipt of your letter of January 30th in
reference to a location for a coal business with dockage on the Toronto
Waterfront.

“Coal sites on the Toronto waterfront are in a rather unsettled con-
dition at the present time owing to the fact that the Toronto Harbor
Commission, of which the writer was one of the Commissioners up until
June of last year, are contemplating the moving of all coal businesses to
a certain area so as to improve the general appearance of the water-
front, and all present tenants in the coal business are now only on one year
leases. A new area is being opened up south of the ship canal by a bascule
bridge which will be completed this spring. This area will be an excep-
tionally good one for the coal business owing to the fact that it will guar-
antee a short haul for the Toronto business w1th direct through streets
to all sections of the City of Toronto.

“It would be necessary for me to have some particulars regarding the
amount of area required for your business, the dockage required and the
area of storage space. If you will let me have this information at your
earliest convenience, I will secure for you a plan of the Toronto water-
front showing locations which, in my opinion, would be suitable for your
business, together with approximate prices of leasehold and freehold.

“The policy of the Toronto Harbor Commission is to either sell out-
right the rear land and lease the dockage or lease for a period of twenty-
one years both the dockage and rear land renewable for a further term of
twenty-one years at an agreed or arbitrated value; the lessee paying
taxes and a yearly rental of five percent. on the value.
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“You might also let me know whether you desire to buy outright or

lease the proposed site.

“I wish to thank you for this inquiry and will send you particulars

immediately on receipt of this information.”

And then he replied on the same date:

“1 thank you for your letter of January 27th to Mr. Paisley. 1 will
communicate with Mr. McBrien at an early date. [ attempted to reach him
when in Toronto on Saturday, but unfortunately did not get to him.”

A. I think the correspondence crossed.

Q. Yes, there is a little crossing of correspondence there but apparently
it ended with your letter to him? A. To a certain extent, yes. What he
really inquired about was dockage in the central area and when I told him
that he had to go down to Ashbridge's Bay he wasn’t so interested.

By His Lorpsuipr: Q. What do you mean by the central area? A.
Well the central area, sir, what we call the central area would be that portion
say between Spadina Avenue and Sherbourne Street, whereas the other is
called the Eastern harbor terminals, which is Ashbridge’s Bay.

By MRr. TiLLEy: Q. He doesn’'t say central area here. He asks for
information with regard to a suitable site for coal dock? A. Yes, but when
his man was in to see me it was along the other line that we were discussing.

Q. You don’t say that in your letter? A. Well I know, but—

Q. However, there is the correspondence. Is it true, or are you in a
position to say whether it is, that for some years back the coal business, some-
what like the oil, has been in an uncertain state as to the best method of
handling? A. I am not a coal man.

Q. You have never inquired about that? A. No.

Q. Well I mean do you know that the deepening of the Welland Canal,
put it that way, and the deepening of the western entrance to the harbor and
the deepening of the water in front of docks by the Harbor Commission has
presented quite a different problem to those shipping by vessel than it was
before? A. Well I would say this, from a general knowledge, that the possi-
bility of using larger boats with a larger tonnage under the deepening of the
Welland Canal was certainly a consideration owing to the fact that they could
ship in greater quantities on one boat.

Q. Yes? A. But as to costs for the difference I don’t know.

Q. I am not trying to follow that; I am only trying to get at a sort of
comparison with what real estate men have said about these things. That
is so, isn't it? A. I would say with the deepening of the Welland Canal we
have a bigger oil business and coal business coming into Toronto than we had
ten years ago.

Q. And, just following along that line, are you aware that the coal boats
today, different from the coa boats before have self-unloading devices that
handle the coal very cheaply? A. The only way | can answer that is
that I can say that I have seen some coal boats with them on, but whether
they all have them on or not I can’t tell you.

Q. No. Butitis an advance in the art? A. It is an improvement in
the equipment
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Q. Which might make all the difference between shipping by boat and ?fb“m‘_io'}
. T . . . roceedings
shipping by rail? A. Of course that is up to the coal companies. A
Q. Then would you be familiar with this change, in your opinion, that gléidmant's
prior to that improvement in navigation for larger boats the coal people were T No. 3
giving up their waterfront propertics? A. No, I am not prepared to state KqVilga}“ Carson
that, because I don’t know that. (‘rf)ssr.l::am;nat;on
Q. Do you know whether the Rogers Company did? A. I think they ~—continued
are all back on the waterfront now.
Q. I am not asking what the modern development has been—please?
A. T amonly telling you the situation as I know it.
Q. Do you know that at the time they left? A. No, I don’t know
that.
Q. Do you know that for a time while they had waterfront properties
these coal people did not bring in by boat at all? A. No, I don’t know
anything about the coal business.
Q. You don’t know anything about that? A. No.
Q. Bccause these are material facts, I would have thought. Take the
Standard Fuel Company? A. They are conditions which the coal people
understand themselves before they ever take the price of property up with
a real estate man.
Q. T'am quite aware of that, quite a great many clements enter into it?
A. Yes.
Q. I am not suggesting anything to the contrary, I want to be fair, but
I wanted to know whether you knew about it, that is all.  You sce there is
a great deal to be taken into account, as to whether the coal breaks up in
the handling, and all that sort of thing? A. I supposc so. [ think, parti-
cularly soft coal, I think that is a very important feature.
Q. Now can you tell me at all what kind of business the Standard Fuel
was carrying on at this sitc? A. They were carrying on a coal business.
Q. Do you know how they brought their coal in? A. No, I couldn’t
tell you.
Q. You don’t know that? A. No.
Q. It would require a different knowledge of the business than that
which you possess—I am not reflecting on you in that connection—to deter-
mine whether a dock is really of importance to a coal plant, a coal yard, and
when you are considering that you would have to consider what kind of
boats could be brought in and that sort of thing, isn’t that so? A. Yes.
But the fact that the majority of the large coal companies are now located on
the water is intimation to me that they do like and require that kind of a site.
Q. Tam suggesting that this letter written in 1931 rather indicates what
I am telling you, that there has been a change in the business since 19267  A.
Yes, but of course—
Q. All due to these harbor improvements? A. I am not prepared
to say that, owing to the fact that perhaps some—very likely the coal busi-
nesses, such as the Standard Fuel, were sufficiently progressive to realize this
before other coal companies did.
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Q. Well, you say very likely? A. Well, that is the opinion that I
have in my mind. Now I am only giving you a general synopsis of it; I don’t
know what they had in their mind.

Q. I am not objecting to you at all suggesting it but I was wondering
whether it was quite pertinent, what you thought of that. But put it this
way, do you know whether the coal companies have actually been rather
desirous of having temporary accommodation rather than permanent, be-
cause of their doubt how coal will ultimately be handled? A. No, I wouldn’t
say that. I would say—

Q. You don’t know that as a matter of fact anyway? A. No, just let
me answer that.

Q. Yes, quite. A. I would say that the coal companies required per-
manent locations and desired them but couldn’t get them.

Q. Well, that would be very capable of proof if there arc any such
instances? A. Well, that is the opinion I have.

Q. I am not asking for opinion; that would be a fact? A. Yes. In
the conversations that I have had with coal companies that is the conclusion I
have come to.

Q. Well, Mr. McBrien, I am only suggesting that if you have had
conversations with people of that kind you will be able to tell the counsel for

the other side exactly whom to call to prove it, so that we will just leave
that at that? A. All right.

EXHIBIT 14: Letter Valley Camp Coal Co. to McBrien, January 29th,
1931; copy of reply January 31st, 1931, McBrien to Mat-
hiott. Letter Valley Camp Coal Co. to William McBain
dated January 29th, 1931.

Q. Now then was there a site, a possible site, at the National Iron
Works? A. There might have been, yes.

. How many acres? A. Quite a few acres.

Q. With large dockage possibilities? A. There was a certain part of
it improved, a certain part of it unimproved.

Q. I am talking about the possibilities? A. Possibilities, yes.

By His Lorpsuip: Q. Where is the National Iron Works? That is
just to the north, sir, of the coal site that we spoke of yesterday afternoon; it
is pretty well—it is the extreme cast of the north side of the Toronto bay,
where the east of the bay and the north of the bay mect, in that corner.

By Mr. TiLLEY: Q. Now, supposing we just get it on the plan.

His LorpsHIP: About a mile and a half east?

WitNEss: 1 would say about a mile or mile and a quarter.

By Mr. HELLMUTH: Q. A mile or mile and a quarter east of what?
A. Of the Yonge Street part.

By MR. TiLLEY: Q. Mr. McBrien, you are not suggesting that when
you come to handle coal today with through thoroughfares like Fleet Street
and these along the waterfront a mile makes much difference? A. Oh yes,
it is a mile longer haul.

Q. Itdoes? A. Yes.
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Q. You think that you would rather haul across the tracks coming out
of the Boulton property than a mile on a clear street like Fleet Street? A.
Well—

Q. Are you in a position to say that? A. Well, just a moment, Mr.
Tilley.

Q. I am asking you? A. The very fact that the supply companies
have branch yards all over the City of Toronto is a sufficient answer to that
thing, that they are all after locations with a short haul.

Q. Well, tell me who these all were? A. Supply companies like—

Q. Because I am questioning that, Mr. McBrien, that since the develop-
ment of the harbor front with wide clear streets for motor truck deliveries
a mile in the haul is negligible as compared with convenience of handling?
A. Well, take your coal companies, for instance, the Standard Fuel Com-
pany have branches in different parts of the City of Toronto so as to take
care of a short haul.

Q. But then isn’t that exactly what they have been doing, not keeping
to one central place down on the waterfront but putting it in smaller yards
around the city? A. Oh, no, but as I see it the central location was to take
care of the downtown business.

By His Lorpsuip: Q. I suppose coal is all delivered now by truck?
A. Largely, sir, yes.

- Q. And it would cost more to take coal a mile by truck than it would
a short distance over these tracks? A. Well, I suppose these men had this
thing down to a basis, they understand how much depreciation there is on a
truck per mile just the same as you have got on a street car or anything else,
in the consumption of gasoline, the time of the men on it and the time of
coming back.

By MRr. TiLLEY: Q. Mr. McBrien, from the coal business of the
Standard and other companies do you know whether they do their own
trucking or do they employ a trucker? A. T think they do both.

Q. You think they do both? A. Yes. Well, I think different firms
handle it different ways.

Q. Well, do you know how the Standard did it? A. No, I don't.

Q. Do you know what kind of coal it is that the Boulton property would
provide the short haul for, anthracite or bituminous? A. Oh, I would say
it would be soft coal.

Q. Soft coal? A. Mostly, owing to the fact that the soft coal is used
in greater quantities in that downtown area than it is in the residential section.
In the residential sections they use either anthracite or oil; with the large
buildings, which are the large consumers of coal, they use soft coal, in the
downtown area.

Q. So that that would be a particularly valuable site for soft coal
business, is that what you mean? A. For soft coal and for—

Q. Would you be surprised to know that they didn’t handle soft coal
there at all?  A. I haven’t any idea what they handled.

Q. But you are speaking of the great value of this particular site for
the handling of coal, short haul—? A. Yes.
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Q. Would it surprise you to know that this was not a soft coal yard?
A. So far as I know they handled both kinds of coal there.

Q. Butdoyouknow? A. No. Asltold you when I started, I am not
in the coal business, Mr. Tilley.

Q. I know, but you are valuing a property for a coal business, or you
are professing to? A. No, just a moment now; I didn’t say it was only
suitable for a coal business.

Q. I don’t suggest you said only? A. There are lots of other things
this property could be used for.

I know; we can take them only one at a time, and [ think you put
coal in the front? A. Oh, no. It is just one of the general things that the
property could be used for.

Q. 1 have a plan here that possibly you can identify this National
Iron Works property on, and the properties are I think numbered, 1 don’t
know whether that is or not; the plan shows the waterfront and it shows in a
list below certain transactions by the Harbor Commission. [ am not assuming
that those are proven until they are proven, but it is confusing not to have
the plan to refer to. Would you look at that plan and just show His Lord-
ship where the National Iron Works property is? A. The National Iron
Works property is here. (Indicating.)

)Q. At Berkeley Street? A. No. wait a minute. It is here. (Indicat-
ing.

Q. That is it is marked, is it? A. Yes.

Q. At the corner of Fleet and Cherry? A. At the corner of Fleet
and Cherry, yes. Just as I said, at the joining of the north and the easterly
sides of the bay.

By His LorpsHIP: Q. Itisabouta mile and a quarter from the Boulton
property? A. An inch to 200 feet.

EXHIBIT 15: Plan above referred to, being a Toronto Harbor Com-
missioners property plan, central harbor terminals, dated
October 18th, 1928; revised March 29th, 1932.

By MRr. TiLLEY: Q. Mr. McBrien, let us at the risk of a little noise
now fold this at Yonge Street and it will be very convenient to have it folded
there? A. Fold it at York Street.

Q. Well, Yonge makes the division between east and west I think.

Now, Mr. McBrien, would you also refer on this plan to the Century
Coal Dock? A. Century Coal Dock is what is marked “‘47.”

Q. On the plan? A. Yes.

Q. Now that is a very special piece of property, isn’'t it? A. Itisa
good piece of property, yes.

Q. Lots of dockage for its area? A. It has good dockage but it is a
long way down in the east end.

Q. But, Mr. McBrien, I thought you would agree that that was a very
exceptional piece of property? A. No.

Q. You wouldn’t? A. I don't think it compares with the property at
the foot of Church Street at all.
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Q. Well we will return to Church Street; let us assume that nothing
really compares with that, but leaving out others—? A. No, that is an
exceptional affair!

Q. But leaving out others that would be an exceptional affair, wouldn’t
it?  A. I don’t think any along that location there is anything comparable
to a location at the foot of Yonge Street, or Church Street.

Q. Otherwise, as compared to other available properties that is a valu-
able property, that is for coal? A. That is a good property.

Q. I mean the Harbor Commission charges on the surface area and that
property, in proportion to its surface area has a very very large amount of
dockage area at that point? A. Yes, it has. It has a little, I think, over
two acres in the whole thing.

Q. So that there is little to pay for but great advantage in making a
purchase if you want docks? A. Yes.

Q. [ am assuming it is not a bad site. Let us take the next one. What
is the depth of water to that site? A. Around thirty feet.

Q. That is to say the largest boats that would go through the Welland
Canal when improved would come to that dock? A. They would be able
to, yes. This dock is on the construction of the Harbor Commission in a
general way.

Q. Quite so. It has got the improvement that these works produce?
A. Yes.

Q. Now, Mr. McBrien, can you tell me, because I want to follow up
His Lordship’s question just a little more, really how far is the National Iron
Works from Boulton? 1 am told it is nearer half a mile than it is a mile?
A. 1 think it is a mile, sir; it is pretty hard to tell distances.

I know, but when distances are so important we must be accurate
right to the foot if we can get it—a long haul? A. (Referring to plan). Itis
about 4,000 feet. That is, 5,280 fect to a mile, I am speaking of the start of
the property—

Q. And you have measured it from Church Street? Where did you
measure from? A. From the Boulton property, which is here, just the other
side of Church.

By His Lorpsuip: Q. Not quite a mile? A. No.

By Mr. TiLLEY: Q. You say 4,000 feet to the near side of it? A. To
the start of it, yes. That is pretty close to a mile. You understand me, I am
only giving snap figures; I can’t tell you exactly.

Q. I am not suggesting anything to the contrary Mr. McBrien. Now
just a few more questions: Do you know anything at all about the construction
of the fill on the Boulton property? A. No. It was just a piling filled in
with earth I think.

Q. Do you know anything about its physical condition? A. No.

Q. Itsage? A. No. It was quite old.

Q. Quiteold? A. I would take it that it was.

Q. That is to say the construction that held back the fill? A. The
construction that held back the fill was the old type of pile construction; it
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lf}rf:ci;gtiifg"s wasn't modern construction, not as far as I know. I only know in a general

way.
Claimant’s Q. I think you spoke of Church being the heart of the shipping district
Evidence . .
No. 3 at a certain time? A. No.
william Carson Q. I am sorry. Between Church and Yonge? A. I stated that in
Cross.examination 1926 or just around that period we looked upon Yonge Street as the heart of

—continued the bay area; I didn’t say anything about Church Street; but, of course, it
flowed both ways from Church Street to Yonge Street, and I mean as the harbor
scheme developed it shifted to the west a little.

Q. When you were on the Harbor Commission did you make any
study of the way shipping was decreasing along the Church Street area?
A. Well there wasn’t any dockage there; there wasn’t any dockage to operate
from.

Q. Mr. McBrien, I am talking about decreasing. Now decreasing, I
suppose there must be some dockage? A. Oh, no, after the—after 1926—

Q. Well, before 1926, say from 19157 A. Yes, there was a decrease,

but the reason of that was largely owing to the fact that there was a cloud on
all this property by the fact that the Harbor Board had more or less signified
their intention of taking that over away back in 1909.
a cloud; if the business moved away tell us about it, if it doesn’t move away
and it is still there I would have thought that shlppmg would go on just the
same, and I am instructed that there was a very sharp decline that you should
know about? A. I don’t think so.

Q. You don't think so? A. No. I think the shipping as a whole into
Toronto Harbor increased during those years.

Q. In what years? A. From 1926 on. .

Q. No, not from 1926; I want to get at 191527 A. Well I haven’t got
the figures on that, Mr. Tilley.

But it is more important to us to get at the condition in 1915?
A. You will have to get it from some person who knows those figures; [ am
giving you the figures from 1926 on; but from 1926 back I couldn’t give you
those figures.

Q. Well you have given us the different conditions from 1926 on?
A. I am only trying to tell you what I know, Mr. Tilley, [ am not trying to
take you back that far.

Q. And you don’t know about that period? A. No, not as far as the
tonnage is concerned or anything like that. :

Q. Or the trend of shipping, whether it was falling off? A. Of course
you would have to know the gross tonnage to know that.

Q. You wouldn’t have to know the exact tonnage? A. Oh you would
have to have an idea, yes.

Q. If youdon’t know we will leave it at that. You were to get me some
figures? A. You have the plan, sir; you took the plan from me.

Q. Where is it? A. 1 don’t know; you took it.

By His LorpsHiP: Q. From your file? A. No, sir.

By MRr. TiLLEy: Q. Haven't. you the prices that you put on?

‘Mr. McBrien, shipping does not cease to come to a port because of 2(
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A. They are on there; I will work them out for you at any time you want it.

Q. Onthis? A. Yes. You asked me for it yesterday and you took it
in as an exhibit.

Q. Well you could have got it? A. Well I don't know; I am not
prepared to say that. You asked me for it and I said, [ have got all that, and
you said: Give it to me, and I gave it to you.

. It necds some key, I gather? A. Yes.

Q. Will you give us the key? A. Yes.

MRr. TiLLey: And then might I ask him about it further after I get
the key?

His LorpsHIP: Yes.

WITNESS: You realize that is my plan that you took.

Q. Yes. Just a moment. Oh, Mr. McBrien, I think you said your
value didn’t include anything for buildings? A. No, nothing.

Q. Did you know the buildings? A. Just in a general way.

Q. When you put values of that kind on are you in any position to say
the buildings added anything to the value of the land? A. No, I am not in
a position to say. No, I don’t want to comment on that.

By His LorpsuiP: Q. Idid not quite catch one thing: When you were
estimating the value of this land, this Boulton property, did you take into
consideration any benefits directly or indirectly enjoyed by the Lake Street,
Scott Street and Yonge Street? A. No, I valued the property knowing that
there was a possibility of that street going through.

His LorpsHipr: All right.

MR. OsLER: I will call Col. Marshall.

No. 4

KENRICK R. MARSHALL, Sworn:
EXAMINED BY MR. OSLER:

Q. Col. Marshall, you are the president of the Standard Fuel Company?

A, T am.
. And how long have you been president? A. Since about November

of 1919 when I got back from the war.

Q. And you succeeded your father, the late Col. Noel Marshall, who
had been president? A. I did.

Q. And had you been engaged in the Standard Fuel Company’s business
before that time? A. Yes.

Q. For how long? A. At the present time I have been engaged in
business thirty-one years—in that business.

Q. And before you became president what was your position with the
Company? A. I was Vice-President and Assistant Manager before the war,
just prior to the war.
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Q. And then when you came back from the war—? A. 1 became
president and general manager.

. And will you give us some idea of the extent of the business of the
Standard Fuel Company? A. As at when?

Q. Well during the time that you have been engaged in that? A. The
Standard Fuel Company—

His LorpsHIP: You don’t want to go away back, do you, Mr. Osler?

MRr. OsLEr: Well I thought it would be of interest; I am not going to
go into it in great detail.

His LorpsHIP: Very well.

WITNESs: It operates a provincially wide wholesale business and a local
retail business in Toronto.

Q. And what for instance is the tonnage of coal and coke that it handled
last year? A. 300,000 tons.

Q. And what annual turnover would that represent in money? A.
Between $2,600,000 and $3,000,000.

Q. And has the business been growing or has it remained pretty steady?
A. It has remained pretty steady. It has been growing. This winter has
been a bit mild but it has been growing up to that quite satisfactorily.

Q. . Apart from scasonal fluctuations? A. It has had a steady growth.

Q. Then in 1926 when the expropriation notice was served where was the
company operating in the City of Toronto. A. The company was operating
a dock at the foot of Church Street. It had a large elevator and yard on
Greenwood Avenue. One on Macpherson Avenue. One on Merton Street,
one on the Weston Road, West Toronto; one on Dufferin Street south of
Parkdale.

Q. And when you speak of the dock at the foot of Church Street what
was the character of the business that was being done? A. Going back how
far, Mr. Osler?

Q. Well take it at three or four years prior to 1926”7 A. We were doing
a very extensive American anthracite coal business which the last year or two
had been augmented by a by-product coke tonnage. We also in addition
used our water facilitics for anthracite, and the storage, and brought in a certain
tonnage of bituminous coal by rail. We might just as well have brought in
the bituminous by water but we needed all the storage for our anthracite.

Q. Then when you speak of storage, is that an important factor in con-
nection with a dock, because you described it a moment ago as a dock property?
A. It is an important factor.

Q. In what wayisit? A. You can take advantage of the low summer
prices to stock coal.

Q. Bringing it in at the dock and storing it there? A. Storing it there.

Q. And can you give me some idea as to what that advantage is worth
in money?

MRr. TiLLEY: That advantage in what? Over what? A. Over an all
year round regular delivery to other yards, I take it Mr. Osler means; that is
by bringing in a lot of coal during the early summer months, is that what you
mean?
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Q. That is what I mean; that is storage?

MRr. TILLEY: I suggest we are not concerned with that. We are not
expropriating the business at all, we are expropriating the property. Whatever
value that gives a property it gives a property.  We are not here to take over
their coal business, and we have had evidence as to what the property is worth
and these things, surely, that are reflected in the property arc in the value of
the property.

His LorpsHip: I think that that is so, Mr. Tilley. I have rather a wide
discretion. It is not going to disturb my mind one way or the other though.
I will take the evidence. It may assist me in some way later on. Take it
subject to your objection.

MR. TiLLEY: The difficulty is it may result, and I only wanted to guard
myself against it, in our having to have some examination of their books.

His LorpsHIP: [ suppose I would have to give you that liberty.

By His LorpsHip: Q. Then do I understand that because you stored
and you had storage facilities large quantities of anthracite were brought in
which you purchased at low prices in summer? A. Yes.

Q. And stored it there? A. Got it at April prices.

Q. And that was an advantage? A. That was.

Q. And that was of course connected directly with your business?
A. Yes.

By MRr. OsLEr: Q. Can yougive me any idea in money, Col. Marshall,
of what that advantage was? A. [ had the figures worked out—ten cents a
ton—

His LorpsHip: That would apply even supposing his business was in
some other part of the city?

MR. OsLER: Yes.

His Lorpsurp: [ don’t know what value it is. 1 think there is some
merit in what Mr. Tilley says. I don’t sec, in getting at the value of the land,
how this is going to affect it.

MR. OsLER: That is not a question of the value of the land: it is a
question of the disturbance of our business. Perhaps Your Lordship will
allow me to develop it and as the evidence develops I think I can make that
clear to Your Lordship.

His Lorpsuip: 1 will keep it in mind, and also keep Mr. Tilley’s objec-
tion in mind.

Q. How much did you say, Mr. Marshall?

MR. TILLEY: Is this an opinion the witness is expressing?

WitNEss: No, from our books, Mr. Tilley.

MRr. TiLLey: Well, Mr. Marshall, I am not trying to bother you about
it; I am trying to give my friend a little bother just at the moment.

WiTNEss: 1 am sorry.

MR. OsLER: I might suggest my learned friend bring it out in his cross-
examination.

MRr. TiLLey: 1 am asking whether my friend is producing this witness
to give an opinion to the court with regard to the benefits. s this opinion
evidence or is it on fact? If it is on fact then we should have the facts.
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His Lorpsuip: I am assuming it is on fact.

MR. OsLEr: Certainly.

WitNEss: Yes, it is on facts.

MR. TiLLEy: Then he has got the witness to express an opinion.

His LorpsHIiP: He must follow it up in giving facts, if there is anything
in this particular kind of evidence that you ask me to place any value on.

MR. TiLLEY: The witness said it had been taken out, and shouldn’t he
produce it as he goes along?

WiTNEss: May [ get my file?

His LorpsHIP: It is not opinion evidence.

Q. Yes, you had better get your file? A. May I leave to get my file?

His LorpsHipr: Oh yes.

There can be no question that if a merchant purchases goods at a certain
time of the year and gets them at a lower price and he has the warehouse to
warehouse them in it is of some advantage to him, but you have got to reckon
on the loss by business disturbance.

MR. OsLER: Yes. I have to proceed point by point; I can’t develop
it all at once.

His LorpsHIP: I suppose you could sell this stock cheaper by reason of
having purchased it and stored it and so on.

MR. TiLLEY: We all have an interest in this. :

Q. Now, Col. Marshall, I don’t want the details; my learned friend
may have it in cross-examination if he wants it; but I ask you what is the
approximate financial measure of the advantage of being able to handle the
coal not merely as a direct distribution as it comes in but by storing and then
distributing gradually over the season?

Mr. TILLEY: Surely we are not concerned with that. If we are to
embark on an endless inquiry on the one figure my learned friend has
suggested—

His Lorpsuip: I think thatis all I require; you have a large warehouse
or building there in which you stored anthracite coal purchased at a certain
concession, a low price, and you say that is an advantage in having that storage
there. Isn’t that sufficient?

MR. OsLER: Well if my learned friend objects to the figure—

MR. TIiLLEY: [ object to the evidence.

His LorpsHIP: [ am not going to exclude very much in this Arbitration;
I am going to try and only allow the evidence that should be allowed to influ-
ence my mind, but I would not like it prolonged if it is really not necessary.

MR. OsLER: Well then I will leave that for the moment.

Q. Col. Marshall, was the area which you were using at Church Street
sufficient to allow you substantial storage up till 19267 A. Yes.

Q. And therefore you had that advantage in your business up to that
time? A. We had under cover storage for 20,000 tons of anthractie. It was
the largest storage dock in Toronto for coal on the harbor.

By His LorpsHip: Q. That would mean your warehouse filled right
up? A. Yes.

Q. 20,000 tons? A. Yes. That is by far the largest.
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By MRr. OsLEr: Q. What do you say as to the advantages or disad-
vantages of water transport and rail transport?

His LorpsHip: Where from? From their place of business?

Q. From your sources of supply to your distributing yards in Toronto?
A. It is of great advantage to us.

By His LorpsHip: Q. Which is of great advantage? A. To bring it
in by water.

By MR. OsLeEr: Q. In what respects? A. There is very substantial
freight saving by water as against rail. That has always existed and has
become more marked recently.

Q. Then when did you acquire this Church Street dock? Perhaps I
should ask first with regard to the location of the Church Street dock. What
do you say as to that location? A. It is a splendid location. It is in the
centre of the central or downtown district.

Q. Did you have some substantial customers in that district? A. Yes.

Q. Then when did you acquire this dock? A. In 1912.

MR. OsLER: [ have spoken of it as a dock but it is a dock and property.

His LorpsHIP: You mean this particular property we are now dealing
with.

MRr. OsLER: Yes, this particular property.

Q. In1912 yousay. Well then what did your company do after you had
acquired it? A. We overhauled it. Put a manager in charge.

By His LorpsHIP: Q. You acquired this property by lease, did you?
A. We assumed a perpetual lease.

MR. TILLEY: Perpetually renewable.

WITNESS: Yes, well it was a perpetual lease.

By MRr. OsLER: Q. There were buildingson it at that time? A. Yes.

Q. In what condition were they? A. They were in reasonably good
working condition.

Q. Equipment on it? A. Yes, machinery. But we decided to install
a new unloading tower, an electric unloading tower.

Q. And did you do that? A. We did that. That was completed
in 1913.

By His LorpsHip: Q. An electric what? A. Unloading tower.

By MRr. OsLEr: Q. And what do you say as to the character of the
machinery after you had made the new installations? A. 1 considered it a
first class modern coal operating dock and machinery; it had overhead storage
and everything else that was all more or less modern.

Q. A modern up to date equipment. And what did you do in the way
of maintaining the equipment and the buildings during the period that you
had it? A. We carried out necessary repairs and replacements as we went
along and charged them to operation. Something in the neighborhood of
$1200 a year kept it up.

Q. And did you continue that down to 1926? A. Continued that
down to 1922 or 1923, we made quite a substantial improvement. And then
after that when we got word we were likely to lose the dock we more or less
eased up a little on it and after 1926 we did nothing.
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By His LorpsHip: Q. What did you do in 1922? A. We gave the
dock a general overhauling. 1 think that cost about $2200 or $2300.

By MRr. OsLErR: Q. When you say the dock—? A. I mean the
entire plant.

By His LorpsHip: Q. How much did you say? A. Between $2000
and $2500.

Q. That is in 19222 A. ’21 or '22.

By Mgr. OsLEr: Q. And then after that what did you do? A. We
made the necessary repairs, but they were diminishing.

By His LorpsHIP: Q. You gave some reason after 1922 why you
didn’t do something? A. After 1922, about 1924, we had reason to believe
that eventually the dock would be taken away from us and we eased up in
repairs and after 1926 did nothing. Between 1923 and 1926 we just did
sufficient repairs to keep the dock in operation.

By Mg. OsLer: Q. And what do you say as to the efficiency of the
buildings and-equipment in 1926 when notice was served? A. They were
in good working order, we were operating a large business. If we found we
were going to remain there we would have had to have carried out some more
repairs that year, straightened the roof up and a few little things

Q. But so far as the actual operations that you were doing were con-
cerned, they were—? A. Quite efficient.

Q. Then the notice of expropriation was served in November 1926 and
you were allowed to remain in possession until April 1927, April 1st, 19277
A. Yes. Of course we couldn’t bring any of our boats in after 1926. We
were allowed to remove what coal we had already on the dock during the
winter of 1926-27.

Q. And that is what you stayed in possession for until April 1927?
A. Yes.

Q. Then what did you do after the 1st April, 19272 A. [ arranged
with the Toronto Terminals Company to permit us to retain a small parcel
on the north of the property which we used as a sort of refilling point, but there
was practically no storage there.

Q. The area was not sufficient for storage? A Very small. Just the
northern end of the property.

Q. You said the area wasn't sufficient for storage? A. The area was
not sufficient for a substantial storage and we hadn’t the unloading facilities,
it was all man-handled; we had no water facilities.

Q. And you said you used that for a refilling. What do you mean by
that? A. It had a very limited siding space but we could bring in a couple
of cars at a time and dump them on the ground and cart that out, or take
some off the car and throw the other on the ground, for downtown business.

By His Lorpsuip: Q. That was for coal which came in entirely
by rail? A. Yes.

Q. Dumped on the south of the Esplanade? A. Yes. The north of
our property.

MRr. OsLER: And on the north end of the property.

Q. How long did you retain that? A. Until the first of last July, sir.
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By Mr. OsLer: Q. First July, 1931°7 A. 1931.

By His LorbsHip: (). Did you have any particular contract with
them or understanding? A. Just a yearly short term lease.

Q. I know, but what were you paying for it? Anything? A. Oh yes.
Oh yes.

By Mr OsrLeEr: Q. And what did you do with regard to getting
another site? A. I canrecall in 1926 visiting the Toronto Harbor Commission
Building and asking Mr. Cousins was there any possibility of our building a
dock out in front of our expropriated land.

Q. Mr. Cousins was then what? A. Was then the General Manager
and Chief Engineer of the Harbor Commission. And Mr. Cousins told me
it was the intention to put all fuel on Ashbridge’s Bay, that we couldn’t build
out in front of our former dock. ,

Q. Then what did you do, when you found that you couldn’t get the
central location, with regard to going to Ashbridge’s Bay? A. Well for the
first few months I dismissed it entirely from my mind, I thought it was quite
out of the question to go so far away.

Q. And when you found you couldn’'t get any closer? A. I became
interested in looking around.

Q. Where did you finally decide to go, to Ashbridge’s Bay? A. You
mean—?

Q. Yes, when you finally made up your mind you had to look for another
property? A. If we hadn’t a dock we would have to get out of downtown
Toronto business; a large portion of our business would go at once if we
hadn’t a dock.

Q. Why do you say that? A. Since the opening of the Welland
Canal, which has made soft coal so much cheaper to get to Toronto, we couldn’t
compete with people who had docks if we stood by rail shipments only our-
selves.

By His LorpshHir: Q. That is soft coal? A. Yes. 1 could bring
other things into it too; Coke is very much cheaper by water and there is a
great deal being brought to Toronto by water, and the same thing applies to
anthracite and Welsh coal. We are trying to develop a Welsh coal business
and we wouldn’t be anywhere without a dock of course.

By MRr. OsLer: Q. Why did you stay on at the rail site at the north
end of the property from 1927 to 193127 A. It helped to some extent to take
care of our downtown business, particularly the bituminous business—old
trade.

Q. Did it have an effect on the volume of business that you could
handle from that yard? A. Oh yes. Very poor facilities.

Q. Can you tell me approximately in round figures what the amount
was?

MRr. TiLLEY: That is after 19267

MR. OsLER: Yes.

MRr. TiLLey: Wel, my Lord, we had expropriated the property in
1926 and then we made an arrangement with them that they should have
certain accommodation at a certain price.
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His LorpsuHip: What has that to do with it?

MR. OsLER: It shows the disadvantage that we were put to by having
our business thrown off this property.

His LorpsHiP: 1 can quite conceive that.

MR. OsLER: I wanted to give Your Lordship some idea as to what
the extent of that disadvantage was.

His LorpsHip: Just as to the extent.

MR. OsLER: Yes.

His LorpsHIP: You mean that is since 1926.

MRg. TiLLey: If we hadn’t made some other arrangements with them
why their business would have had to go off there completely and none would
have been handled there I suppose.

MR. OsLER: They did make an arrangement with us by which we were
able to retain some of the business.

His Lorpsuip: And I suppose that would to some extent lessen your
damages.

MR. OsLER: If we had lost the whole business ordinarily it would have
been greater.

His LorpsHiP: I have my mind focussed down to damages in November
1926.

MR. OsLER: Yes.

His LorpsHiP: There. And it must end there, mustn't it? The
damage that your business actually suffered by reason of your being thrown
out, as of November 1926.

MR. OsLER: Exactly, but then that damage may not have occurred
all in a day; the damage is done by reason of the interference with the business.
The damage to the business is shown by what happened after that. Now
surely I can give evidence as to what happened after that date.

His LorpsHiP: In order to establish what your damage was at Novem-
ber 1926.

MR. OsLER: Yes.

His LorpbsHIP: Very well.

MR. TiLLeY: Your Lordship w Il pardon me I object to any evidence
as to the damage to the business. So far as the business gave a value to the
property we have to pay but I do want to make my position perfectly clear,
that we do not take their property on terms of paying their loss to their
business. They have a property under the right to expropriate. We acquire
it on terms of paying compensation and we do not take their business and
there is no compensation to be paid for it and my submission is we are em-
barking on a line of inquiry that is quite foreign to anything Your Lordship
has to determine.

His Lorpsuip: Well does this not enter into it to some extent, the
damage which would be suffered by business disturbance?

MR. TiLLEY: But then we are not compensating for business disturbance
I haven’t heard of such a thing as business disturbance being compensated in
this case.
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His LorpsHIP: I thought that was one of the things I was going to
consider in this Arbitration.

Mgr. TiLLEY: I certainly object to it being considered.

His LorpsHIP: I thought we started out with that understanding. You
were not here. There were three things I had to determine in this Arbitra-
tion, first the damage sustained to the owneres by the land being taken, what
is the value of the land to the owners; second the business disturbance; and
third the value of the buildings.

MR. TiLLEY: That is what my friend says they are going to claim.

His LorpsHIP: Those are the three things, I understand.

MR. TiLLEY: But I am certainly not agreeing that any compensation
is payable. I quite understand that sometimes the court allows a percentage
because people are turned out of a place where they are doing business and
something is sometimes added to the compensation because the party was in
possession and in use, but if the cost of acquiring the property is to compensate
all people for their business loss as well the thing would be unending, and I
do submit we are not here on any such problem. I am prepared whenever
the appropriate time is to argue it out fully, but I do submit we are embarking
on an inquiry with which we are not concerned, and that is their business loss.
Why the business loss would go on and could be figured up forever, that is to
say what better business would you have done at this site than on the other
site?  Well that would be a problem that we are not concerned with. The
question is How much more value to you is this property for the purposes of
business? But that does not bring in business disturbance. I quite appreciate
that turning people out who were in actual occupation generally results in
ten percent, but the question we have to consider, whether anything should be
added in this case, and that is quite a different thing, we will have to deal with
that, and while my learned friend is attempting to prove that I am objecting

‘to the proof.

MR. OsLErR: My learned friend turns us out while we are in active
occupation, when we are conducting business, and I think it would be news
to Your Lordship if my learned friend could make good the proposition that
he could ignore that damage that we have suffered. Now in order to prove
what that damage is I must show what we were doing. I must show what
disadvantage we suffered. We can do that only by comparing the business
before to the business afterward.

MR. TiLLEY: This is business loss.

His LorpsHIP: Yes, it may be. I will allow the evidence subject to
objection. I want to get all the information I can. It may help me in coming
to the real value.

MR TILLEY: Of course I just want the one point: My friend by the
last statement he made is now on business loss, not business disturbance.

His LorbpsHiP: We have nothing to do you say with the business loss.

MRr. TiLLEY: No.

MR. OsLER: I am not going to ask my friend to pay the loss in business
but I am going to ask him to pay the disadvantage we have suffered by reason
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of the conditions under which we had to conduct business afterwards as com-
pared to before. That is a different thing entirely.

MR. TiLLEY: My Lord, may I just show what that means to us: My
friend comes forward with evidence to show the great advantage (and as soon
as he has made his point on it we will have evidence the other way) of this
property as a coal site, and he asks Your Lordship to fix the value of this
property because of its exceptional benefit for a coal site. After we get a
value that he says is $396,000 on the property because of its possibilities for
coal yard or what-not then he says Add to that the loss that we sustained by
being taken away from that site in addition to the loss of the value of the site.
Now I do submit—

His LorpsHip: 1 appreciate your point, Mr. Tilley, thoroughly, but I
will allow the evidence.

MR. OSLER: My learned friend’s remarks are subject to this observance,
my Lord, that I think he has not fairly quoted Mr. McBrien. McBrien’s
evidence was that the value of the property was $396,000 but it might be used
for any one of a number of businesses and it did happen to be used for a coal
business.

His LorpsHiP: I have that in my mind.

Q. (Last preceding three questions and answers read—p. 182).

Can you tell me approximately in round figures what the amount was?

A. Is that in tons?

Q. Yes, put it in tons? A. Approximately 10,000 tons a year.

Q. Of what? A. That is of a decrease.

MR. TiLLEY: He is comparing it to what?

WiTNESs: As compared with the business prior to the expropriation.

By His LorpsHiP: Q. And at what date? You say you suffered a
decrease of 10,000 tons? A. For the years 1927, 1928, 1929 and 1930.

. Do your books show that? A. They do.

Q. In 1927 that commenced, that decrease of 10,000 tons? A. Immedia-
tely after the expropriation.

By MRr. OsLEr: Q. That is handled from the Church Street yard?

MR. TiLLEY: Your Lordship sees the difference. The witness says
10,000 tons and my friend says handled from that yard.

MR. OsLiErR: That is what I was asking I was asking only about the
Church Street yard.

WITNEss: Only that yard, sir.

Q. Now, Col. Marshall, into what area was the coal which you brought
in through the Church Street yard usually delivered to customers? A. To
an area bound by Spadina Avenue, Bloor and Broadview on the east.

By His LorpsHIP: Q. From Spadina East to Broadview and from
Bloor south to where? A. To the dock. Down near to the lake, the central
area.

By MR. OsLER: Q. Was that a very definite line or were there some
parts in and out which you handled from several yards? A. Of course, we
made delivery to South Rosedale, south of the second grade.
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Q. But substantially the area you have given is the downtown area?
A. Yes. I would say an area south of Carlton Street.

By MRr. TiLLEY: Q. Mainly south of Carlton? A. Large buildings.

By MR. OsLEr: Q. Those were the large buildings? A. Yes.

Q. Then did that 10,000 tons mean a general reduction in your business
as a whole or was that a reduction in Church Street and handling from other
yards?

His LorpsHIP: [ understand he said 10,000 tons was confined to the
decrease on the Church Street yard.

MR. OSLER: Yes.

WITNESs: Yes.

Q. I wanted to know whether that was the net loss of business or whether
that was taken care of from other nearby yards? A. That was taken care
of by other yards.

Q. But was that handled by waterborne coal? A. No, by rail.

Q. Now you spoke of your commencing negotiations with the Harbor
Board with regard to the Ashbridge’s Bay. Just give me an account of what
you did with regard to getting another site?

MRr. TiLLEY: My Lord, are we concerned with that? Is that the value
of this property?

His LorbsHir: 1 suppose he can show. He will have to give some
evidence; he got another site.

MRr. TiLLEY: He may have gone out of business so far as we are con-
cerned, but we are not concerned with that.

His LorpsHIP: But this is a total taking of the property down there,
it isn’t a reinstatement, is it?

MR. TiLLEY: No, my Lord. But I don’t understand any of these cases
are affected whether we took the whole of it or part of it; but what is the
evidential value of the use they made of another property? We say What is
the value of this property?

His LorpsHIP: Yes.

MRr. TiLLEY: And it was for him to say whether he would buy other
properties or not. | do submit we are confusing two things, if we commence
to value some other property he got and then have to value what that property
is worth.

His LorpsHIP: Well, they did go to another site. Now then I suppose
he is going to compare the advantages of that other site to those of this site.

MRr. TiLLEY: My Lord, we are not concerned with that here except as
to the value of this site.

His LorpsHipr: Have I the right to compare the one site to the other?

MRr. TiLLEY: No, my Lord. 1 submit we would have to go through
endless statements as to that.

His LorbsHip: | would think so.

MR. TiLLEY: [ submit not, my Lord. The question is what is this
property worth?

His LLorpsHIP: That is the main thing.

MR. TiLLEY: That is THE thing.
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His LorpsHip: I think if they did go into another site that in valuing
what they had down there I could take into consideration the other site.

MRr. TiLLEyY: I do submit that is something quite foreign to what
Your Lordship has to pass on.

His LorpsHip: [ may not pass on it.

MRr. TiLLEY: We are either valuing it or we are not. We cannot get
into one’s mind’s eye a picture; either that is a thing that determines the
value of this property or it does not.

His LorpsHIP: Oh, I don’t think another site determines the value of
the property at all.

MR. TiLLEY: Well, I do object to the evidence.

His LorpsHir: Well, Mr. Osler, what is the object? You have heard
Mr. Tilley’s objection.

MR. OsLER: Yes, my Lord.

His LorpsHIP: Another site is not going to enhance or depreciate the
value of the old site to the owner.

MR. OsLER: [ am not giving it for that purpose, but I am saying we
would have a prosperous business in this location from which we were ejected,
that we are entitled to be paid for the disturbance to the business. Now a
number of different things might have happened. It might have been so
that we would not have continued that business at all; then I should have had
to ask for payment of the whole value of that business.

His LorpsHip: That is this evidence is directed again to business dis-
turbance.

MR. OsLER: To business disturbance. We have found while there
were some disadvantages we could get another water carried site out at Ash-
bridge’s Bay, and how Your Lordship can see what the business disturbance
was without being able to compare what we were on, a water site, close to our
main customers downtown, to another location farther out, and difficulty of
settling plans and getting it and so on—

His LorpsHip: But you are asking for 213 feet on the Esplanade
$396,000. Now what are you asking that for?

MR. OsLER: That is for the value of that land as land apart from the
business.

His LorpsHIP: Altogether apart from the business?

MR. OSLER: Apart from our business, yes, my Lord; I am asking that
as the value of the land as land useful for any of the businesses that a property
of that character could be used for.

His LorpsHiP: That would make the Esplanade worth billions, wouldn’t
it? If for 213 feet you would have to pay $396,000 it would run into billions.
I mean it would vary of course. This is an excellent location, there is no doubt
about it.

MR. OsLER: It does run into millions.

His LorpHsip: Into millions, but I should have thought that 213 feet
at that rate, even allowing for the different locations, would run into billions.

MR. OsLER: I wouldn’t think so. There is really when you consider
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the prospective growth of the city a rather limited waterfront there; all of it
west of Yonge Street taken up now.

MR. TiLLEY: Oh, no.

His LorpsHip: Well, Mr. Tilley, I understand the position; I don’t
want to delay this. You go on with the evidence. I hope that the arbitra-
tion is not going to be delayed by the introduction of any evidence that is
really not relevant to what I have to determine.

MR. TiLLEY: As Your Lordship will understand, I am not objecting to
this witness saying that he had to move and what it cost them to move, I am
not objecting to that kind of evidence if it were limited to that, but my learned
friend is taking a much broader question and that is my objection.

His LorpsHIP: What I think is if we are going to value the old site and
the new site we will have two arbitrations.

MR. TiLLEY: Yes.

His LorpsHIP: [ will keep that out of my mind.

MR. TiLLey: | don’t know about valuing a new site, but embarking
upon what the difference is worth. I have heard of properties having a
special value because of their adaptability to a particular business. Now I
understand my friend says this site has no particular adaptability to the coal
business.

MR. OsLER: My friend does not quote me correctly.

MRr. TiLLEY: Just a moment ago I thought so! Now my learned
friend says it has a special adaptability to the coal business. Now let us have
the advantages of that site as specially adapted to coal, but I do submit we
are not trying other sites as to their special adaptability.

His LorpsHIP: Well, I must have in my mind two arbitrations, in a
sense, one valuing a site out there and another valuing a site here, but you go
on with the examination; I will take it subject to objection.

Q. Now, Col. Marshall, will you tell me shortly the course of your
negotiations with the Harbor Board? You mentioned Mr. Cousins said
definitely that you couldn’t have a location in front of the old Church Street
property? A. Yes.

Q. What took place with regard to locations which they were willing
to sell or to lease to you? A. That was in 1926.

Q. Yes? A. [ mentioned that the first few months I was —I quite
dismissed the idea of going so far away as Ashbridge’s Bay after Mr. Cousins
told me we would have to go down there eventually.

MR. TiLLEY: The first few months of 1926 were certainly after you
knew about it.

WITNEss: After the expropriation. I am speaking of after the exprop-
riation.

Q. And then? A. And then in 1927 I went down and looked over the
property and approached the Harbor Commissioners and could get nothing
that was suitable as a permanent site. We wanted to either buy or lease
for twenty-one year renewable periods in order that we could put permanent
fixtures on such a property. 1 was informed that the plans hadn’t quite
crystallized, that later on for permanent sites the coal companies would be
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put down on Fisherman’s Island or south of the main ship channel. 1 kept
in touch with the situation and in 1929 visited Fisherman’s Island and in
1930 again. There was no bridge across, we had to punt over, and I looked
at a site on the south shore of the ship channel lying west of Cherry Street,
that is the site that we eventually have been able to get on yearly leases.

Q. Will you show us the site that you have? A. Have you a plan
there showing that?

By His LorpsHIP: Q. On the west of Cherry Street away down below?
A. Away down here. (Indicating.) This must be it here. No, it doesn’t
show it.

By MR. OsLEr: Q. Thisis a Might Directory map which will show it?
A. In here. (Indicating.)

Q. Put an A on that, will you? A. (Witness marks.) There is a
bridge now, but there wasn’t then.

EXHIBIT 16 ‘Might Directory Plan showing relation of Church St.
Yard to four outside yards 1931-2,” above referred to.

By His LorbpsHiP: Q. Now to describe it, where you located at “A’”
on plan Exhibit No. 167 That is where you are now located? A. Yes.

Q. And that is the south side of the ship channel? A. Ship channel.

Q. Which is at the east of the Toronto Bay? A. And west of Cherry
Street.

Q. How far distant would that be from Church Street? A. A mile
and three-quarters, a little over. Southeast.

By Mr. OsLEr: Q. Well, then, what title were you able to get to that?
A. A short term lease for the present only.

Q. When you say a short term, what do you mean? A. One year.

Q. And then you had certain options? A. We had certain options,
for a longer lease, or for purchase.

MR. TiLLEY: Is that in writing?

MR. OsLER: Yes.

MRr. TiILLEY: Let us have it.

Q. Where are the leases? A. The leases are in the hands at present
of the Harbor Commission.

By His LorpsHiP: (. Didn’t you get a copy? A. It was sent back
to them for their signature.

By MR. OsLEr: Q. The leases were executed by you and sent to the
Harbor Board but not yet returned? A. No. Quite recently. They were
behind time coming.

By His LorpsHiP: Q. But you got your first lease when? A. It
dates from the 1st of July last.

By Mr. OsLer: Q. 19317 A. 1931.

By His Lorpsaip: Q. Then since November 1926 you kept until
April 1927 the property excepting the north part which you say you used for
loading off the cars there, kept it just for the purpose of getting rid of your
coal. A. We just had a small place.

MR. OsLER: The whole property was kept until April 1927.
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His LorpsHiP: Yes, I understand, to get rid of the coal stock they had
on hand, and then after that until when—?

WitNEss: Until July 1931, my Lord.

Q. And then complete possession was given up, you didn’t use any
part of it? A. Complete possession was given by the 1st of August, 1931.
A month overlapped.

Q. And then you continued to use this small point on the south side of
the Esplanade? A. Yes.

Q. For dumping from the cars? A. Yes.

Q. Until August 1931? A. To help to take care of our downtown
business.

By MRr. OsLER: Q. And you have been continuing in negotiation with
the Harbor Board with a view to securing permanent quarters there which
will justify permanent improvements? A. Yes.

By His LorpsHip: Q. And you haven’t got a permanent site yet?
A. Unless this one pans out to be one. I hope it will.

By MR. OsLER: Q. And is this the last letter you have received on the
subject from the Harbor Board, a letter from Mr. Scandrett, a solicitor for
the General Manager, dated 27th February, 1932 (showing)? A. Yes.

MRr. TiLLEY: Of course I don’t want to be objecting all the time but this
is all subject to the objection I raised.

His LorpsHIP: Very well.

MR. OsLER: Unless my learned friend wants it [ don’t want to put in
that letter in full. It was a letter forwarding the one year leases for execution
by the company. What I wanted to put in I think I might read in the notes.

MR. TiLLEY: Just let me see the letter, if [ may.

MR. OsLER: Yes. Or, if you prefer we can put that in.

By His Lorpsair: Q. You haven’t put anything on this property?
A. We haven’t been able to get—

Q. You haven’t put anything on it? A. Yes, we have an office on it.

Q. That is all you have? A. We have crocodile cranes we are using
to handle in the yard.

Q. Then you have used it? A. Since July 1Ist.

MRr. TiLLEY: [ don’t know what my learned friend wants to read out of
that letter but it would seem to be getting away from what we are concerned
with.

His LorpsHiP: 1 don’t know what the matter is at all. Just negotia-
tions.

MR. OsLER: What [ want to read it for, to show that the plans of the
Harbor Board out there are in such a situation we haven’t been able to replace
this property with a permanent site yet.

His LorpsHIP: That is what the witness said, they are just waiting to
see whether it is going to come into a real contract, or a permanent location.

MRr. TiLLEY: Oh, no, I don’t think so, it is a real contract.

MRr. OsLER: But a contract for a year is very different to a contract
which would justify us in having anything permanent established. We have
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to make some arrangement to stay there permanently or get some other site
to stay there permanently.

His LorpsHipP: Well isn’t that all you want?

MR. OsLER: I think so. I was going to read this instead of putting the
letter in. These documents are the temporary leases for a year.

MR. TILLEY: You are reading from a letter of what date?

MR. OsLER: A letter of the 27th February, 1932: ‘‘These documents
do not contain any reference to any option or anything of that sort, for, as you
are aware, the Commission’s plans for the development of the locality in ques-
tion have not been decided upon and as I understand it from you the plans of
your company are also still indefinite.”

MR. TiLLEY: There is a bit of indefiniteness on both sides.

MR. OsLER: We cannot make a plan until we hnow what we can get.

Now I think I should have asked Col. Marshall earlier if he had a photo-
graph of the property taken and approximately when.

His LorpsHip: Of your property?

MR. OsLER: Of the property at the foot of Church Street.

By MR. OsLEr: Q. Can you identify that as a photograph? A. 1
can. At that time I had all our plants photographed and had them put into
a group picture and that was the back. I had it cut out.

EXHIBIT 17: Photograph above referred to showing plant of Standard
Fuel Co., Church Street Dock.

By MRr. TiLLEY: Q. What date was that, Col. Marshall? A. The
winter of 1922-23. The spring of 1923. (Witness points out places shown in
photograph). The Electric Light Company building is out beyond that point
(indicating).

MR. CassgeLs: That has been spoken of as the Hydro, my Lord.

By Mgr. OsLer: Q. Well then I think you mentioned it, but I am not
quite sure, there is no rail accommodation yet on Fisherman’s Island, at your
present plant? A. No, there are no railway facilities.

Q. Then, Col. Marshall, did the work that was done in the harbor inter-
fere with your water access to the dock before the time of actual service of the
notice of expropriation? A. 1 don’t think I got the first part of that.

Q. Did the work that was done on the harbor by the Harbor Commission
interfere with the access to the dock before the actual service of the notice
of expropriation? A. Yes. In the summer of 1926.

His LorpsHipP: How does that come up?

MR. OsLER: It may affect the amount of cargo that could have been
brought in during that time, and that would account for—

His LorpsHiP: There are no pleadings here before me. How does that
come in?

MR. OsLER: It only comes in in this way, my Lord, that when they
came to consider the amount of business that was done there was a falling off
of the waterborne traffic during that year.

"~ His LorpsHIP: You would have done more business had there not been
an interference with the harbor.
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MR. TiLLEY: By the Harbor Commission.

MR. OsLEr: By the Harbor Commission. I am not saying that as a
basis of claim but as a fact.

MR. TIiLLEY: Just to store things up.

His LorpsHIP: 1 have to try to keep all these things out of my mind.
There may be a good many of them but I will try and do it.

Q. And the Order-in-Council was put in, Col. Marshall, under which
the work was allowed to go on.

MR. TiLLEY: My friend is in error about that. The Order-in-Council
that was put in does not refer to in front of this property. It had relation to
the Ewart, not to this property. There is an Order-in-Council that affects
your property. There is another one that does.

MR. OsLER: Will you let me have it?

MRr. TiLLEY: Yes.

Q. Because | know you did have representations made at Ottawa, Col.
Marshall, so as to prevent the blocking of the access? A. Yes.

—Mr. Tilley produces a document.

MR. OsLiERr: This is after the expropriation.

MR. TiLLEY: [ know it is after the expropriation, but that is the first
time anything affecting your property was passed.

Q. Well at all events you thought, Col. Marshall, that the works that
were projected—

MR. TiLLEY: I object to what this witness thought.

His LorpsHiP: Really I don’t see what this has to do with it at all. It
has really nothing to do with the property in 1926. If they did do something
that prevented you getting coal in or something you may have had an action
for damages.

MR. OsLeER: That is true, my Lord, so far as actual prevention of de-
liveries of coal by water are concerned.

His LorpsHIP: But you say indirectly you suffered some damage.

MRr. OsLERrR: We suffered some damage and it shows why the waterborne
traffic dropped off in that year.

Q. What do you say as to that, Col. Marshall? A. Yes.

By His LorpsHip: Q. That is in 19267 A. In the summer of 1926
prior to expropriation the groyne coming in from the beach caused sand to
drift in and gave us less water.

MRg. TiLLEY: 1 don’t see that it is relevant.

His LorpsHir: 1 don’t see where it is, but—

MRr. TiLLEY: Itis as close as the other things. My friend put in yester-
day an Order-in-Council and this morning asks for this one. [ think that the
dates of these Orders-in-Council or numbers should be shown.

His LorbpsHiP: [ don’t know what Order-in-Council he is referring to
yet.

MRr. TiLLEY: My friend Mr. Hellmuth referred to one yesterday but
it affected from Church Street East, and this property is west of Church and
therefore it is covered by P.C. 770 of 27th April, 1927.

His LorpsHiP: That is when that Order was passed.
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MR. TiLLey: Yes. That does relate to this property.

MRr. OsLER: My learned friend I think is wrong in saying that the
Order-in-Council that was put in by Mr. Hellmuth does not affect this pro-
perty, because it permitted the carrying up of the dock wall to the very point
of this property, cutting off the access along Church Street that we have had,
and the Minister considering it did made the permission conditional upon their
filing expropriation plans, which they did.

MRr. TiLLEY: Not of this property. At any rate this Order-in-Council
shows precisely what happened with regard to this property and that s Order-
in-Council No. 770, and that will be Exhibit No. 18?

His Lorpsuip: That will be Exhibit 18. You say that refers to the
Boulton property and was passed in 1927 after the expropriation.

If you wish to pursue that you may but I don't see how it is going to affect
me in the least.

MR. OsLER: That is as far as I wanted to go. I seem to be having an
interruption almost every question, so that it is a little difficult to get it in.
My learned friend seems to think every question is going to open an avalanche.

His LorpsHip: [ was hoping I would have this Arbitration all over in
a couple of days but it looks like a couple of weeks.

EXHIBIT 18: Copy of Order-in Council P.C. 770, April 27th, 1927,
above referred to.

Q. Then I think you told me that the cost of freight by rail was consider-
ably greater than the cost of waterborne traffic’? A. It was.

Q. And did you have those figures given to Mr. Mitchell? A. 1 did.

Q. That is Mr. P. H. Mitchell; with a view to asking him to calculate
what the damage that you had suffered was in dollars and cents? A. Yes.

His LorpsHir: Who is Mr. Mitchell?

Q. Who is Mr. Mitchell? A. Mr. Mitchell, Mr. P. H. Mitchell, is an
engineer who has done considerable work in connection with this.

His LorpsHiP: He is going to be called?

WitnEss: He will be called in connection with this.

Q. Well then will you tell us how the business developed as between
anthracite and coke and bituminous over the period of say four years before
the expropriation and the period subsequent to the expropriation?

His LorpsHip: In 19227

Q. That would be 1922 to 19307

MR. HELLMUTH: In 1922 to 1926 first. A. You are dealing with the
dock only.

Q. No, I want you to deal both with the dock and the general develop-
ment of the business in the City? A. In 1922-23 American anthracite coal
was at quite a good volume. After 1924 by-product coke began to eat into
it as household fuel.

By MRr. TiLLEY: Q. About what year? A. About 1924, Mr. Tilley
by-product coke became quite a factor for household and building fuel, and in
the downtown area b tuminous coa commenced to replace other fuels for the
large buildings.
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By His LorpsHip: Q. What do you mean by other fuels? A. Such
as anthracite. The tendency of the business was to increase throughout the

city.

His LorpsHipP: You must speak up so that the reporter and counsel can
hear you.

WitnEss: [ am sorry, my Lord.

By Mr. TiLLey: Q. That is 19247 A. Yes, that coke commenced.

Q. And has taken the place of anthracite? A. Not entirely, but in a
considerable measure.

By His LorpsHiP: Q. And the replacement of that anthracite was in
1925, you say that it commenced to show? A. To bituminous coal?

Q. Yes? A. From 1924 on.

By MRr. OsLer: Q. And did you give Mr. Mitchell access to your
figures and to your accountants? A. Yes.

Q. And he has prepared a memorandum, which I will prove by him later,
but which I understand you have read, dealing with the extra cost of rail trans-
portation and the extra cost of delivery from the outside yards and the extra
cost of delivering fuel from Ashbridge’'s Bay. Have you a copy of that?
A. Yes.

MRr. TiLLEY: [ don’t want to be interrupting all the time but does Your
Lordship propose to permit that sort of statement to be filed? It will be
endless if it is.

His LorpsHiP: I don’t see how it can be filed. Mr. Mitchell can be
called and we will get the particulars direct from him.

MR. OsLER: Mr. Mitchell has had to depend for some of the facts on
some of those who were in the business and on the auditors and I propose to
call the aud'tors and I wanted to ask Col. Marshall if he had read this state-
ment and if the facts in it are correct.

His LorpsHIp: That would be all right.

MR. TiLLEY: Does Your Lordship intend to permit the introduction of
evidence as to extra freight by rail rather than by water?

His LorpsHipP: Well—

MR. OsLER: We are dealing with a business conducted on the water-
front.

MRr. TiLLey: With a property.

MR. OsLER: We are dealing with both; we are dealing with the taking
of the property and the disturbance of the business, a business which was
conducted by waterborne transportation to a certain extent.

His LorpsHir: Haven’t I got it clearly stated? I don’t think it will be
disputed as to the cost of bringing it in by water and by rail, and you have
given me an estimate of the coal brought in by water, so what are you going
into? Isn’titall I require? And the dock now has been taken away from you,
you may go to another place and you may not. Now you are asking me to
fix the amount of your compensation because of all those privileges in con-
nection with that business being taken away.

MR. OsLER: And I think I should furnish Your Lordship with some
definite and detailed information as to what the differences are.
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His LorpsHiP: [ will take that information you have in connection with
it but I think you are prolonging it.

MR. OsLER: I will endeavor to summarize it and make it as short as I
can.

MR. TiLLEY: It cannot be taken holus bolus at all.

MR. OsLER: I am going to call Mr. Mitchell; I will go into it in detail.

His Lorpsuip: Hadn’t you better call Mr. Mitchell and then, if you
wish to, ask Col. Marshall any questions afterwards? That might shorten it.

MR. OsLER: All I wanted to ask Col. Marshall was whether the facts
as stated here in connection with the tonnages and the freight rates are correct
and whether the figures are taken from his books and have been verified by
his auditor.

His LorpsHIP: Then you have a report in your hand which you wish
to put in and you wish to ask Col. Marshall whether or not he has read that
report or whether he agrees with the correctness of it.

MR. OsLER: Yes.

His LorpsHirP: And then you will call Mr. Mitchell afterwards.

MR. OsLER: And then I will call Mr. Mitchell afterwards.

His LorpsHiP: The report deals with the difference in the cost of coal
by water and coal by rail?

MR. OsLER: Coal by rail, yes. And with the business disturbance,
and then there are some debits and credits, and then in one or two instances
there are advantages which Mr. Mitchell has taken into account.

Q. Have you a copy of that I can put in? A. I have a copy here.

Q. And a copy for Mr. Tilley?

—Mr. Osler hands a document to His Lordship.

MR. TiLLEY: I don't know what my learned friend is doing. He has
handed something to Your Lordship; I haven’t seen it.

His LorpsHIP: Yes. [ would just like to call it to your attention. It
is headed ‘‘Standard Fuel Company Limited, Toronto: claim re dock property,
item 4. Extra cost of rail transportation to June 30th, 1931.”" From what
date is this? (Reads first page of document subsequently marked Exhibit 19).

MR. OsLER: [ might say, my Lord, that was taken to 1938 because
that was the expiration of the existing lease and it was too indefinite because
you couldn’t calculate what rental a renewal of that lease would carry.

His LorpsHir: This is a very lengthy report. What is it?

MR. OsLER: I am only asking him with regard to the verification of these
facts and estimates which had to come from him.

MR. TiLLEY: [ think we should have the witness say what the facts are
if it is admissible at all and not ask whether in a certain report so far as it is
based on facts are the facts accurate.

His LorpsHip: That is the proper way of proving it, of course. I
thought possibly we might shorten it this way.

MRr. TiLLEY: If this sort of evidence goes in, my Lord, as to the extra
cost of rail transport of coal and estimated as of 1938 it must of course mean
an inquiry all through their books to ascertain what they have been doing.

His LorpsHIP: It may mean that.
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Q. Well then, Col. Marshall, what do you say as to the increase of busi-
ness that you might fairly have expected in bituminous coal having regard to
conditions as they were in 1926 and as they were developing then? How
much bituminous coal business did you actually handle with the restricted
facilities that you had in Church Street from 1927 to 19317 A. An average
of 20,000 tons per year.

By His LorpsHir: Q. I do not just quite understand that. 20,000
tons of what? A. Of bituminous coal a year. Of bituminous coal from our
limited facilities at the foot of Church Street in 1927 on to 1931.

Q. That was the limit of your business? A. Just the bituminous
business. There was other fuel.

By MRr. OsLeEr: Q. What bituminous business had you done before
19267 What was the average tonnage per year? A. It ran around 13,000
tons a year.

By His LorpsHiP: Q. This 20,000 tons was the total from 1927 to
1931? A. No, no, each year.

By MRr. OsLEr: Q. The yearly average? A. Each year.

By His LorpsHIP: Q. Before 1926 how much was it each ycar? A.
13,000 each year bituminous coal.

By MR. OsLErR: Q. Then if you had had sufficient facilities to handle
the bituminous coal by water what business do you say you could have done?
A. Another 15,000 tons a year.

MRg. TiLLEY: [ am objecting.

His Lorpsuip: I will let it go in subject to your objection.

WiTNEss: An additional 15,000 tons a year on the dock as it stood, that
is as we had it, after expropriation.

By MRr. TiLLEY: Q. That is an estimate? A. It has been borne out,
Mr. Tilley, since, by the facts since we have had our new dock, that is the
scale we are going at., There was a great increase in bituminous coal down-
town.

By MRr. OsLErR: Q. And after the opening of the Welland Canal
what did you anticipate, taking into account the growth of the city and the
facilities, that you could have done at this Church Street dock? A. In just
bituminous coal?

Q. In bituminous? A. Well, I have already added fiftcen thousand
tons of the anthracite after but with the opening of the Welland Canal we
would have projected our dock out to the Hydro dock frontage and that would
have doubled our facilities and I would have built the soft coal tonnage up to
an additional twenty, making it about 55,000 tons a year bituminous coal.

By His LorpsHIP: Q. You may be enthusiastic about that? A. Itis
being borne out, my Lord, by the development.

Q. All right, 15,000 was the additional and your estimate would be with
the opening of the Welland Canal it would be further? A. Yes.

Q. 55,000 tons? A. Yes, of bituminous coal.

MR. OsLER: All right, that is all.

His LorpsHiP: Have you gentlemen anything to ask?

MRr. HELLmuTH: No, my Lord.
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EXHIBIT 19 Report by Mr. Mitchell above referred to, in support of
the claim of the Standard Fuel Company, in three items,

4, 5 and 6.
CROSS-EXAMINED BY MR. TILLEY:

Q. My whole cross-examination is subject to the objection I have taken.
I don’t know where we will end with regard to it but we may have to go away
from some phases of it after the evidence i1s in.

Col. Marshall, are you in the oil business as well as coal? A. Not the
Standard Fuel Company of Toronto Limited.

Q. Not the Standard Fuel Company of Toronto Limited? Have you
some other company? A. [ am interested in other companies.

Q. What other companies? A. I am interested now in the Milnes
Coal Company, the Milnes Fuel Oil Company.

Q. When did you become interested in those? A. 1st of January,
1929.

Q. In what way are you interested? A. The same holding company
now controls the various operating companies.

Q. And what is the name of the holding ccmpany? A. Standard Fuel
Company Limited without the “Toronto.”

Q. It is very difficult when one doesn’t know exactly what word is used
or comma to keep these companies apart. Standard Fuel Company Limited,
that is the holding company? A. The holding company since 1929, my
Lord.

Q. And that means that your company has amalgamated with the
Milnes, does it? A. Since 1929.

His LorpsHIP: Surely I haven’t got to go into all this.

MR. TiLLEY: Well, my Lord, surely this is what we have just been
listening to. I certainly must go into it if we are going to have any thought
that this business is to be valued.

His LorpsHIP: [ know, but this is 1929, some Standard Fuel Company
he is now in. I can’t understand it has a particle to do with what I am
valuing, the value of this property in 1926.

MR. TiLLEY: [ wouldn’t think that it had anything to do with it but we
are comparing now the hauling of coal and this is a very big scheme we are
embarked on if we are to get this witness’ costs.

Q. When did these negotiations start? A. October '28.

Q. Was that the first? A. That was the first.

Q. October, 1928. Were Milnes dispossessed too?

A. In what way?

Q. By the Harbor Works? A. I believe they had a very short term
lease on a small property on the Esplanade east of Church Street.

. Had Milnes other coal properties along the harbor front? A. They
had a dock at the Keating Cut for their Welsh coal.

Q. And they bring in Welsh coal there? A. They do.

Q. And the indefiniteness in connection with your setting up a new
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location is because your plans are not yet matured as to just what you want
in connection with the Milnes? A. The companies, Mr. Tilley, are operated
quite separately.

Q. I am not asking how they are operated, their interests are all the
same, and your schemes are not yet perfected, isn’t that true? A. My
scheme, Mr. Tilley, is absolutely perfected provided I knew the layout of the
land I could get from the Harbor Commission.

Q. Provided you knew the layout of the land you could get from the
Harbor Commission? A. I must know the breadth and depth of land.

Q. What depth of water have you at the dock?

His LorpsHip: Where?

Q. The new dock? A. I haven't measured it. Thirty feet I think
along the face and sixteen feet on the bay end.

Q. But with thirty feet you can bring in a boat with thirty feet draft?
A. Yes, sir, although we haven’t yet.

Q. But thatis—? A. Possible.

Q. That is the advantage of that site, isn’t it? A. We brought in
large self-unloaders which came in last summer though, which came in with
only eighteen feet draft.

Q. But that is the method of handling it now, they bring it in with self-
unloaders? A. But so far we haven't gone over eighteen feet.

Q. You couldn’t go over eighteen feet at your old site. What draft
had you there? A. Without dredging we could bring in to fourteen feet six,
but we could bring in twenty-one feet down to rock, sir.

Q. Have you ever dredged down to rock? A. There is no reason why
we couldn’t.

Q. I am not asking that. Have you tried it? A. Wedidn't need it at
that time. .

Q. Would your piling stand up if you dredged down? A. I think so.

Q. Do you know? I am told it wouldn’t. I am told you couldn’t
dredge in front of your dock? A. We dredged on several occasions and had
no trouble from that standpoint.

Q. How much did you dredge? To what depth?

A. The last time we went along the edge of the dock was to seventeen
feet.

Q. Seventeen feet? A. But that wasn’t the difficulty; it was because
we didn't need to go any further.

Q. Well possibly some advice was given you that you had better not go
below seventeen feet. You say you got to seventeen feet below the surface
of the water at your old dock.? A. Yes.

Q. That would enable you to bring in boats? A. Periodically we had
to clam the mud out from the face of the dock.

Q. How often? A. As I recall it every three or four years.

Q. And the shipments you expect are going to be materially increased
due to the Welland Canal being deepened? A. Exactly.

That is a development resulting from the deepening of the canal?

A. Of the canal.
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Q. And applies for oil and applies for coal both? A. Yes.

Q. And your company handled 0il? A. My own particular company
that I am managing is not handling oil.

Q. But I mean the amalgamated company? A. The affiliated com-
pany is handling oil.

Q. Well amalgamated companies, they are all one, they handle oil?
A. They have an affiliated company handling oil.

Q. Now just let us go back a bit: You say that you had in 1926 ex-
tensive anthracite business, had you? A. We had.

Q. Was that handled by water prior to 19267 A. The proportion
which came into Church Street was all handled by water; very very few
exceptions.

Q. Where was the rest which came in? A. To our local yards by rail
outside. ‘

Q. How much went to Church Street as compared to your local yards?
A. Fifty percent of our total tonnage.

Q. Fifty percent of your total tonnage? A. Of hard coal.

Q. Of which? A. Of anthracite.

Q. Of the anthractie tonnage prior to 19267 A. Yes.

Q. Went to your local yards. How many local yards had you then
prior to 19267 A. Five.

Q. Five local yards? A. In addition to the dock.

Q. Outside of the dock; and then how many have you now? A. We
have at the present time nine with the dock.

Q. What ones were added since 19267 A. I added one out Danforth
Avenue, East Toronto, one at Fairbank, on Dufferin Street, and one at Mimico
and one at Leaside.

Q. All with rail facilities? A. With rail facilities.

Q. And then bituminous coal, how much of that came in by water in
1926? A. Prior to expropriation.

Q. Yes, prior to 19267 A. We were not bringing in any for ourselves
at Church Street; we shipped a considerable quantity into the Electric Light
Company later, the Hydro, which was water, to their dock.

Q. I am asking your coal business. That is the Hydro brought in the
coal, or did you? A. We shipped the coal in to them; sold it to them.

Q. Sold it to them and it came in over your dock? A. No, over their
dock next door.

Q. I am asking about your dock? A. My dock we used entirely for
anthracite and later augmented that with coke and brought in our bituminous
by rail; we required the space for anthracite.

Q. Will you just follow now: You brought in how much? What per-
centage of your bituminous coal came in to the Church Street?

A. 1 would say two-thirds of it.

Q. Two-thirds of it for the whole city. A. For the city.

Q. Taking the city over, two-thirds came in there? A. Pardon me,
I am not including wholesale car lots that went to the factories.

Q. Thisis all carted? A. This is all handled stuff.
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Q. And did you bring in any of that by boat or by water? A. No.
We hadn’t room.

Q. Had you at any time done that, brought in the bituminous by water?
A. It wouldn’t be evidence, I have a vague recollection of one car load some
years ago.

Q. But none came in by water. Why not? A. We hadn’t the space
to keep both anthracite, coke and bituminous by water at the same end of
the dock; we would have had to bring less anthracite and added bituminous.

By His LorpsHIP: Q. You had no coke though before 19277 A. We
were getting coke, yes, sir.

Q. I thought you said 1927 your coke business commenced? A. 1924
it commenced.

By MRr. TiLLey: Q. How much coke did you bring in? A. Alto-
gether?

Q. By water? A. We brought no cokein by water.

Q. No coke in by water? A. At that time.

Q. So that we can say that the only coal you brought in was the an-
thracite? A. Yes.

Q. And that was American anthracite? A. American.

Q. How much anthracite would you bring in each year? A. Prior to
expropriation?

Q. Yes? A. It averages about 23,000 tons a year.

By His LorpsHir: Q. That is anthracite at the docks? A. Yes sir.

By MRr. TiLLEY: Q. And how much bituminous did you bring in by
rail prior to 1926, that is at Church Street? A. To the Church Street dock
13,000 or 14,000 tons a year. :

Q. And how much coke? A. 5,000 or 6,000 tons by rail.

Q. And the only reason for not bringing the bituminous in by boat or
vessel was the space? A. We required the accommodation for anthracite.

Q. And you could have increased your accommodation, couldn’t you?
Or could you, at that site? A. No, I couldn’t at that time.

Q. Why not? A. Because we had space for 20,000 tons at one period
on the dock under cover.

Q. Well, I know, but you bring in only 20,000 for the whole season?
A. More than that I think.

Q. Well you said twenty-two or twenty-three?

His LorpsHir: 20,000 by water.

Q. Yes. And I suppose it was going out and coming in? A. Yes, to
some extent, but it was brought in during the summer and sold during the
winter.

Q. Do you mean to say that you piled up 20,000 tons there and then
kept it till the winter? A. No, Mr. Tilley.

Q. Well, then, how do you explain your suggestion that it was just
because of the lack of space? A. I have seen 20,000 tons on the dock
though.

Q. But you could have put more there if you had chosen to bring it in
by water, couldn’t you? A. In doing business it was more suitable to keep
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our anthracite under covered storage and reserve it for that while we had that
inside place and put our bituminous outdoors at the northern part of the yard.

Q. Then it was just a matter you wanted to put your anthracite under
cover and your bituminous out in the yard? A. At that time.

Q. And that is what determined whether it would come in by boat or
by rail? A. Yes.

Q. Well, it is not a case then just of space, except space under cover, is
that what you mean? A. Yes.

Q. Space under cover. Was that space under cover all occupied so
that you couldn’t put bituminous there if you wanted to? A. It was all
occupied with anthracite up to the time of the expropriation.

Q. - It would be quite all right to put bituminous under cover? A.
Quite. But we needed the space for anthracite.

Q. Take at that same period of time, where was the Rogers Company?
A. They had a dock at Parliament Street considerably to the east of us.

Q. Did they bring in coal by water? A. [ don’t think they were
bringing in right along by water.

Q. Do you know? A. I have seen cargoes in front of their dock.

. Isn't it a fact that they thought it was better to handle it by rail?
A. Idon’t think so.

Q. Did you ever figure up how much your loss is by operating by water
as compared to rail? A. In our case there was no difference, our coal was
all rescreened at Oswego as it was being loaded into the boat.

Q. With what result? A. With the result that our degradation was
not any greater by water than by rail.

Q. And was it, loaded to other shippers, other coal people? A. I
couldn’t say as to that.

By His LorpsHIP: . About fifty per cent of your anthracite that you
purchased came in by rail and I suppose that goes to the different local yards?
A. The outlying yards.

. And from there you sold your customers? A. Yes, locally.

Q. The other fifty percent which came in by water to this dock you kept
under cover until a favorable season? A. Yes. We had to deliver a certain
amount during the summer.

By Mr. TiLLEY: Q. Mr. Marshall, are you suggesting when we look
at your books, if we think it necessary, that we will not find you were delivering
from there all the year round? A. We did make delivery all the year round,
but the bulk of the business commenced with the 1st of September.

Q. And you are not suggesting that you piled up 20,000 tons there and
kept it till the winter? A. We brought it in all through the season of navi-
gation and sent it out through all the seasons of the year, some considerably
smaller quantity in the summer.

Q. And you approached the winter with how much there? A. On
several occasions, several years, we have approached the winter with 18,000
tons on hand the 1st of September.

Q. Who would bear the loss of the screening which you say takes place
at Oswego? A. We were sold the coal F.O.B. the vessel so the shipper must
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have taken the screening and sold them to somebody; our price was a circular
price.

Q. What do you mean by that? A. That is a given price that all coal
companies pay the operators at the mines plus the freight.

Q. You pay at the mines plus the freight, but I understood you to say
that certain screenings went on for you? A. They didn’t charge us for doing
that, nor did we have to pay for that.

Q. They didn't charge at the mine? A. For that service, and we pay
the regular mine price for our coal.

Q. Did you have a screening plant at your Church Street yard? A. Yes
sir, we rescreened, as we do at all our yards.

Q. Well now I thought you said that there was no loss or degradation?
A. Just the regular loss by—

MR. OsLER: All he said was no more loss.

Q. Did you screen the rail deliveries too? A. Yes.

Q. And also by water? A. Exactly the same process.

Q. For both of them? A. For both of them.

Q. Did you ever keep records to show what your loss was in each?
A. We have.

Q. And can you say what they are? A. In anthracite it used to run
approximately three percent. That is on a hundred tons of anthracite you
would have three tons of screenings and perhaps have one ton of buckwheat
and perhaps a little pea coal, but we sold the screenings at a loss.

Q. That is the anthracite? A. Yes.

Q. What about bituminous? A. Bituminous we don't screen.

Q. No, that is quite different. And did you ever figure out then what
your loss was in dollars and cents per ton? A. Yes.

Q. How much?

MR. OsLER: Loss from what? A. From screening?

Q. Yes. This is something to be shown by the books I suppose? A.
Yes. [ think we would have to go into the books for that, Mr. Tilley. 1
have forgotten.

Q. I would like you to give it by rail and by water? A. I th nk they
are both the same.

Q. Is that an average or is it because you kept separate records? A.
No, it would be shown separately. Each operating yard.

Q. Each operating yard woud show that separately? A  Yes.

Q. Now were you tod about the National Iron Works property as an
available property? A. Yes, | understood it was available.

Q. When did you understand that? A. [ think in 1929.

Q. Not before? A. I am not positive, but I don’t think so, Mr. Tilley.

Q. Well my instructions are that you were, but you are the one who is
giving the evidence now. If you can g ve us something more accurate about
it all right. 1 am suggesting to you that for a t me your plans were all quite
indefinite as to how you would handle your business and you didn’'t want to
make any defin te arrangements? A. [ wanted to make definite arrange
ments, Mr. Tilley, but we couldn t get a definite site.
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‘P}rfg)é;?itlfé‘s Q. Well you could get the National Iron Works site? A. A pretty
expensive property.
Claimants How much? A. Quite a long way east.
No. 4 Q. Well how much? What do you mean by expensive? A. As nearly
ﬁeaf;;i}f;‘nk as I can reca'l it t ran into a matter of rent and taxes totalling $30,000 a year

Cross-examination or $32,000 a year for about seven acres.
—continued Q. For about seven acres with large taxes? A. The dockage I think
was about—this is from memory—1I think 400 feet.
Q. 400 feet? A. 1 think.
Q. And suitable for the deeper Welland Canal? A. No doubt it could
be made suitable.

Q. That is on the improved harbor scheme? A. It could be made
suitable I think.

Q. That was the plan? A. They said so anyway.

Q. What was wrong w th that property if you had all the advantage of
the improved depth? A. Well I considered t fairly expensive, and there
was a great deal to be done to it, nearly half fill.

Q. Your rent at the old place was how much? A. $6000 a year.

Q. With a right to renew? A And taxes. With a right to renew.
For twenty-one years.

Q. Who paid the taxes? A. We did.

By His LorpsHir: Q. How much were they? A. Between five and
$6000 a year.

By Mr. TiLLey: Q. Your taxes, do you mean? A. Yes.

Q. Between five and $6000? A. Between five and six.

By His LorpsHIP: Q. You mean on that property? A. Yes.

By Mr. TiLLEy: Q. That is the taxes were equal to your rent? A.
Almost.

Q. Over how many years were you paying those taxes? A. I would
have to refer to the books. Certainly the last three or four years before
expropriation.

Q. The last—? A. The last two or three years anyway before ex-
propriation.

Q. Now I am told that the National Iron Works wou d be between
eleven and twelve acres? A. Mr. Perry told me they wanted to retain some
for themse ves; the portion they showed me was approximately seven acres.

Q Were your negotiations with him? A. T discussed it with Mr.
Perry.

Q. Well then when you were expropriated 1 gather your arrangements
were not carried through very promptly as to locating elsewhere, you decided
to handle it from your other nearby depots, didn’t you? A. 1 was forced
into that position. .

Q. Well whether you were forced into it or not? Do you mean that
you weren’t given every consideration in getting out of the old property? A.
Oh we were given every consideration, but I looked on it—

MRr. OsLER: Except being allowed to stay.
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MR. TILLEY: Of course you cannot stay when you are expropriated.
At least you cannot stay usually but you did here.

Q. And the arrangement which was made with you as to what you were
paid for compensation was a matter which was not to be disclosed n any
Arbitrat on, as you understood? A. As I understood. We only had a
small portion.

Q. That is to say the Arbitrator is not under the arrangement to know
whether it was profitable to you or unprofitable to you, what you pa d for the
accommodation you had? A. I can’t see that it will do any harm.

. I am not asking if it will do any harm. That was the understanding,
wasn’tit? A. I think it was.

Q. [Itseems a peculiar th ng to be making much po nt of it now what the
benefit was to you and what the detriment was without knowing all the terms,
but at any rate that was the understanding.

MR. OsLERr: The understanding as a matter of fact was incorporated
in an order.

MR. TiLLEY: Of course it is.

MR. OsLER: And the order merely refers

MRr TiLLEY: The order is there for whatever it is worth.

MR. OsLER: And the order is, neither the cash payment made by the
applicant nor the occupation rent which is to be paid under this order shall
be used in evidence n any Arbitration. That is the full extent of the order and
nothing further.

Q. And you used the siding as a storage? A. Yes; it was a very
limited space.

Q. I am not saying how limited it was? A. We did the best we could.

Q. You did the best you could and the cars were parked there for you
and you unloaded from your cars largely? A. The space of course would
only store enough—

Q. But you were allowed to keep cars there and you unloaded from your
cars largely? A. Yes. And then threw the balance onto the ground.

Q. And put some on the property? A. Yes.

Q. Did you ever consider any plans for extending your property while
you were there? A. Yes.

Q. Extending it south? A. South.

Q. Did you get any reports on the scheme and cost? A. I am not sure
as to that, Mr. Tilley. It was during the—you see shortly after we took the
property, two years after, the war broke out and there was no development
from that.

Q. I am not asking you about that; I am asking whether you did? A.
Yes. [ took up the matter in 1921, or asked costs.

Q. With whom? A. Ican’trecall. Discussed it with my father and—

Q. Well did you get any engineering advice? A. No, I did not.

Q. As to the possibility? A. I can’t recall that.

Q. The property is 213 feet wide and I am asking whether you ever
considered any scheme as to how you could adapt that? A. Yes. Wehadto
consider that in conjunction with the Welland Canal, my father and 1.
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Q. Not with any engineering advice on the subject? A. I don’t think
we took any engineering advice; it was all subject to the Welland Canal.

Q. OQuite. At that time the Welland Canal was going to be deepened?
A. It was being done.

Q. And at that time did you consider using the street area of Church
Street or did you conceive that that might be closed up? A. That came later
with the viaduct.

Q. I mean closed up opposite your waterlot? A. You mean Lake Street
or Church Street going south.

Q. Church Street going south? A. 1don’t believe that was considered;
it was a question of more accommodation, and we knew we could get it. We
knew we could get double the uses of our dock when the Welland Canal was
opened.

Q. How do you mean double the uses of your dock? A. By extending
it in front. '

Q. How would you? You would have only the same distance across the
front? A. We could extend twice as far down.

Q. I know, but you are relying on Church Street being kept open for a
slip for you? A. Even allowing, as it turns out now, even allowing a cut in
there for ships at the side we would have not quite almost double the uses,
just about double the uses; we could have gone to the Electric Light line and
had a slip to the south and had a dockage over three acres.

Q. Did you ever work out the cost? A. Yes.

Q. At that time? A. No. More recently.

Q. Oh, for the purposes of the Arbitration? A. No, for the purpose of
developing our dock.

Q. When was that done then? Let me know when it was done? A.
It is all since expropriation.

. But before expropriation there was nothing of the kind ever planned?
A. We had the plan to extend our dock if we were left alone. Had the
viaduct not gone through we would have undoubtedly doubled our dock.

Q. In order to get out and get the benefit of the Welland Canal? A.
Get the benefit of the Welland Canal and an advantage over all our com-
petitors in cartage, which we were looking for.

Q. And deeper water? A. Well I have never considered the water.
We have never struck the posts yet I know.

Q. This photo, would you let me see it, please? Was this taken before
you made your improvements or after the improvements of 1922 and 1923
that you spoke of? A. That would be after.

Q. Have you any other photographs? A. [ haven't. That was taken
for the purpose of a group of all our plants.

By His Lorpsurir: Q. In what year, did you say? A. 1922, sir.
1922, or it might have been 1923. 1 am not quite sure.

By Mvy. TiLLey: Q. You say that you had possession till the 1st
April; was it not July 1st of 19277 A. 1 think it was 1st of April.

. The arrangement was 1st of April, but were you not allowed to stay
till the 1st of July? A. It may be so, but I don’t think so.
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Q. Did you erect any buildings on the property? A. A garage.

Q. Do you know when the buildings were erected? A. Idon’t know,
Mr. Tilley. It was prior to our time.

Q. They were old buildings? A. They may have been. They were
in service for some years, but they were kept up with replacements, that is all.

Q. Of course you knew when you went there in 1912 that the viaduct
might interfere with your property? A. I didn't, Mr. Tilley.

Q. You didn’t? A. I did not.

Q. Did your father? A. He may have. He never mentioned it to me.

Q. I think the records show that from 1915 on there was a general
decline in shipments by water of anthracite into the docks along the bay. Do
you know about that? A. I don't think so. I wasn’t here at that time.

Q. Where were you then? A. I was at the war then.

Q. Until 19 what? A. 1919.

Q. So that you cannot speak of that. What about from 1919 on? A.
Our shipments kept up until we commenced to be embroiled in the expropria-
tion.

Q. Well your shipments would continue right up till 1926—did they
not? A. No.

. Why not? A. We had two years that we were to some extent res-
stricted by coal strikes and in 1925—

Q. Which year was that in, 19252 A. It was the winter of 1922-23
and '24-5. That is the winters, I am giving the combined dates. I think that
is right.

Q. 1922, I think, was the strike year? A. But that was effective in
our '23. Our fiscal year opens the 1st of April, 1923.

Q. Whatyeardo yousayitwas? A. Thestrike wasin 1922; it affected
our fiscal year of '23. The spring of '23. And the next year was '25, which
affected our fiscal year of 1926.

Q. Was there a strike in 1925, do you say? A. Yessir. It was not of
a very long duration.

Q. Now can you tell me whether this is reflected—your books would
show—? A. Absolutely.

Q. Whether this reflects your shipments to the docks of anthracite coal:

Mr. OsLEr: What are you reading from?

MRr. TiLLEY: From my brief.

MR. OsLER: [ assume so, but surely I am entitled to the courtesy of an
answer.

Mr. TiLLEY: I am reading it from my brief and I am asking if he can
confirm 1it.

His LorbpsHip: What is the question?

Mgr. TiLLEY: I haven't put it yet.

His LorpsHiP: 1 know.

Q. In 1915 your shipments to the dock, all the coal you brought in was
38,744 tons of anthracite coal, by water? A. It may be. I cannot confirm
that. I don’t go back that far.
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MR. OsLER: Surely if my learned friend has a report on that that he
is putting to the witness he should let us know what it is.

MRr. TiLLEY: [ am asking if it is right.

His LorpsHiP: If it is right he probably can tell.

WiITNEss: It doesn’t go back that far.

His LorpsHiP: What year?

MR. TiLLEY: These are the figures I am told are right but I don’t know
whether they are.

MR. OsLER: Surely I should be told the source of the figures; he is
reading a lot of figures to the witness.

His LorpsHIP: The witness has not answered that question whether he
is going to confirm that.

MRr. TiLLEY: He has said the shipments by water did not fall off.

WiTNEss: From 1919 you asked me.

Q. Well have you not looked back to see? A. I haven't gone back
that far.

Q. What were they in 19197 A. I haven’t got that. 1 am starting
with 1920.

Q. Well what was it in 19207 A. In 1920 we brought in 36,000 tons.

Q. Well you seem to have accommodation for more than twenty there?
A. But it is moving out, as I explained, sir.

Q. But I thought the moving out was not so very much. What was it
in 19217 A. 1In 1921 it was practically 30,000 tons.

Q. Well 29,3817 A. That is about it.

Q. Well that isit, isn’tit? A. Yessir. It does not quite agree with
my fgures.

Q. In 1921 29,381, there is a drop of six to 7,000 tons? A. Yes.

Q. What would cause that? A. Incoming coke.

Q. Did you bring in coke then? A. Not by water, but by rail.

Q. How much coke by water? A. It would make up the difference—
Not by water; by rail.

Q. We are now talking about the water shipments and I am asking you
this: You were suggesting that your shipments ran about the same and we
have got now 1920 36,000 tons, we have got 1921, 29,0007 A. Yes.

Q. And I am suggesting to you that your shipments, like others’, were
falling off, that is that came in by water, and I am asking you why it is.

His Lorpsuir: We will have to deal with that after the intermission.

—1.00 p.m. Arbitration adjourned until 2.15 p.m.

—2.15 p.M. (TUESDAY, APRIL 51r, 1932), RESUMED:
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KENRICK R. MARSHALL—continued:

CRross-EXAMINATION CONTINUED BY MR. TILLEY:

Q. I am suggesting to you that your shipments, like others’, were falling
off, that is that came in by water, and I am asking you why it is? A. Itis
seasonal business of course to some extent, Mr. Tilley.

Q. What do you mean by seasonal? I thought a seasonal business was
a business that took place at certain times of the year, but I am asking you
to compare one year with another? A. You went back, sir, I think to 1919?

Q. Yes? A. That year was a very severe winter.

Q. You brought in more coal? A. Very often after a severe winter—
At that time we may have brought a little more in; of course I wasn’t home
then.

Q. Youmay have? Haven't you made any study of this, Mr. Marshall?
A. Not back of 1919.

Well, I would suggest to you, and you ought I should think, be able
to check this, that prior to 1919 your imports of anthracite were possibly fifty
per cent. more than after 19197 A. I am not prepared to admit that and I
don’t think it is right, Mr. Tilley.

Q. Well my instructions are so, and I will have to ask you whether it is
right for the present, that in 1915 you brought in to the Church Street dock
38,744 tons out of a tonnage that came into Toronto by water of 123,907 tons
of anthracite coal? A. I wasn’t here at that time, sir.

. No. A. What is the next?

Q. 1916, 27,1707 A. There was a big fall there.

Q. Yes. I am suggesting while there are fluctuations the fall was fairly
pronounced right through? A. I don’t think you will see that, sir, if you go
on.

Q. Then you must know something about these figures, don’t you?
That total was out of a total of 69,720. That is to say you were about a
quarter of the 1915 and between a half and a third of the 1916, and the import-
ance of it is that others who were in the same business seem to find that the
degradation or something else might be more than the saving in freight?
A. That was not our experience.

Q. Well you have said that there was screening at Oswego. Where does
it take place, before it is brought into the boat? A. It is brought in by car
from the mine, put into an elevator on a dock and then through a chute into
the boats and there was a screen on the chutes.

Q. Well then the screening is before the coal falls into the boat? A. Into
the boat. '

Q. And it falls some forty feet into the boat, doesn’t it? A. No, I
wouldn’t say that far.

Q. Well how high? A. The first few loads might go down twenty-five
or thirty feet to form a cushion, and the rest of the coal is eased down in the
meantime.
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Q. Isn’t that where the degradation takes place mainly, dropping it
into the boat? A. I wouldn’t care to say that there was any additional
degradation. There must be some degradation but our experience was it was
no greater by water than by rail.

Q. If you have any explantion we will be glad to have it. 1917, 38,529
tons? A. Yes sir.

Q. Out of a total of 97,451. And whether you fell off or others, some
were falling off distinctly, weren’t they, if that is so?

1918, 20,842 for the Standard, out of 57,963; 1919, 33,330 out of 67,418?
A. About 13,000 there up from the year before.

. Yes, quite. 1920, 36,007 out of 71,2807 A. 3,000 up from 1919.

Q. 1921, 29,381 out of 39,3182 A. Yes sir.

Q. That is roughly 30,000 tons out of 40,000 tons? A. Yes.

. So that others were not bringing in that way at that time.

Then 1922, 9,620 out of a total of 10,3987 A. That was the year of the
strike.

Q. I have that so marked? A. You couldn’t get the coal.

. 1923, one would think there would be a jump there, 24,928 out of
24,928; that is you were the only coal people that year who seemed to think
it desirable to bring in coal by water? A. We were then working on an
allotted tonnage; it was hard to get.

Q. Apparently you brought in 100 percent. of all that was brought in
by water? A. Yes. Some of them were letting their docks go.

Q. Which ones were? A. I think several leases fell in that way.

Q. Which ones were? A. 1924, the Conger property that time let its
lease fall in.

Q. What else? A. I don’'t know. I know his dock was evacuated.

Q. Did Conger bring in coal by water? A. He did while he operated
his dock. .

Q. To any extent? A. I cannot say to what extent.

Q. Any others than Conger? A. I think Rogers.

Q. Did: Rogers give up? A. No, I think he went on until he was
bought out by the— '

Q. My instructions are that Rogers changed his system because of the
loss by bringing coal in by water. You can't say anything about that? A. 1
can't say.

Q. Let us take the next year. 1923, I have given you. 1924, 25,128
out of a total of 27,168. 1925, 12,355 out of a total of 19,0627 A. That was
the strike year, Mr. Tilley.

. Well but you had twelve out of 19. And then 1926 15,195 out of a
total of 15,1957 A. A partial year only. That is the year the viaduct
became effective.

Q. Mr. Marshall, the viaduct had nothing to do with the entrance to
your property in 1926 and you were not expropriated till November? A. Yes
sir.

Q. How? A. After midsummer we couldn’t get deep water entrance
to our dock anyway.
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Q. Why? A. Because the groynes to the east of us, sand was formed
in front so we couldn’t get our boats in after the 1st August.

Q. And what do you say was wrong to prevent it? A. The front of
our dock was filling in.

Q. Did you bring that to any person’s attention? A. I think we did.
I am not positive.

Q. To whose? A. I am not positive of that.

Q. Well I would like to know? A. Butwedidn’'t know at what moment
we would be put off the property.

Q. You hadn’t been expropriated and you continued there until the fol-
lowing year getting rid of your coal; do you seriously ask the Arbitrator to
believe that you did not bring in coal by water that year because you might
be expropriated? A. Yes, Mr. Tilley.

Q. Did you bring it in by rail? A." We brought a little in by rail.

Q. Well how much did you bring in to the Church Street site in 1926?
A. We brought in by water what you just mentioned, the figure 15,315.

Q. Yes. By rail. A. No, that is by water. I don’t believe I have
got those figures here.

Q. Well you spoke of a constantly growing business? A. Quite so.

Q. And if you had the site there one would think that if you had only
15,000 tons by water you would have a very large amount by rail? A. And
we did a certain amount from our other yards. This is very difacult, Mr.
Tilley. :
Q. I know, it is very difficult for any person to check up why you used
your outside yards, but I am pointing out to you that according to this state-
ment you brought in all the coal that came in by water ‘that year and it
amounted to only 15,000 tons. I am asking you whether you brought in more
by rail that year, into Church Street? A. I couldn’t be sure; I don’t think
I could answer that question. We have the figures but I don’t think I could
answer that question.

Q. You could get me the figures? A. Yes. In the meantime I wasn't
going to bring in a lot of coal by water if we had to move it.

Q. Why? A. Because we would have had to move it by the 1st of
September.

Q. Who told you? A. 1 was in close touch with the situation. 1
didn’t want to be moving a lot of coal.

Do you mean to say you didn’t bring in coal with the fear of expro-
priation? A. Yes.

Q. The fear of expropriation? A. That, together with—

Q. Do I gather you did not bring in by rail or water because you feared
expropriation? A. That does not apply to rail.

Q. Then if you didn’t bring in by water did you by rail? A. As much
as we could handle.

Q. You could handle all your yard would keep for you? A. You are
referring only to Church Street?

Q. I am referring to Church Street? A. Church Street handled it in
very limited quantities by rail
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Q. Why? A. We didn't have the facilities.

Q. Well, Mr. Marshall, is that all the explanation you can get of this
fifteen thousand? A. I think that is all.

Q. I am suggesting to you there is a real reason and the real reason is
that the coal people had decided that it was not desirable to bring in coal by
water, and a business that amounted to 123,000 tons in 1915 shrank down so
that you were almost the only one bringing it in and you in small quantities?
A. I cannot agree with that statement at all.

Q. Well I am putting it to you. When did you bring in your last ship-
ment by boat in 1926 if you say that it was filling up and you were interfered
with. A. I think just prior to the 1st of August, but I am not positive.

Q. Well I am instructed—? A. Our books will show that.

. I am instructed you had a cargo come in at the end of September?
A. That may be. It may have waggled in.

Q. Of course, anything may be, but we are trying to find out from you
what the facts are? A. Our figures would show that, certainly.

Q. You are willing that we should see them? A. Absolutely. The
books are available.

Q. Mr. Marshall, after all when you get away from the value of the land
to how your business is affected it is difficult for an outsider to know whether
it is beneficial to you to ship from a small subsidiary yard downhill or uphill
at the waterfront and it is interminable to follow the things out, but I am
pointing out we have these surprising figures? A. [ don’t think, Mr. Tilley,
that is borne out by the present day conditions.

Q. Iam not talking about present day conditions; there is a great change
at the present day, I will agree? A. Which you could see coming, Mr. Tilley.

Q. Possibly you could see it coming but it hadn’t come and it had not
certainly come to you in 19267 A. We found our dock very profitable.

Q. Well I had some idea your business was profitable; we can’t separate
the profit from the local yard to the dock you know. By the way you have
said that Church Street would take deliveries for what area? A. The area
of Broadview, Bloor and Spadina.

Q. Spadina being what, approximately a mile and a half to three-
quarters? A. I don’t want to guess.

Q. I mean how far north then on Spadina? A. To Bloor.

Q. Up to Bloor? Then I should think Spadina and Bloor would be—
A. The absolute limit.

Q. The absolute limit, yes? A. At the west end.

Q. Then what is your other nearest delivery point to Spadina and
Bloor, in 19267 A. Macpherson Avenue.

Q. Thisis 19267 A. Yes.

Q. And how far would Macpherson Avenue be?

His LorpsHIP: From where?

Q. From Spadina and Bloor? A. Roughly I should say about a mile.

Q. And that would be downhill? A. There is not any grade that I
know of, sir.
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Q. There is no grade from Macpherson Avenue—? A. A very slight
one.

Q. From Macpherson Avenue to Bloor and Spadina? A. It would be
very slight.

Q. Well at any rate probably you will take this map and tell us whether
that plan shows your yards in 1926 (showing)? A. May I show His Lordship?

Q. Yes, I want to. A. Thatisit.

Q. And you will agree with me that that shows Church Street not as of
1926 but with the waterfront filled in? I mean— A. Yes.

Q. The plan is a later plan but it serves the purpose? A. Yes. This
is on the water at that time (indicating). Here is the yard down here at
Greenwood Avenue. That is Macpherson Avenue. There is Merton Street
and there is Dufferin Street (indicating).

By His LorpsHIiP: Q. And where is your Spadina? A. It was just
being built at that time.

By Mr. TiLLEY: Q. Would you just mark the Spadina and Bloor
there? A. Yes. (Marks). [ have marked it with a cross.

Q. I think you had better put a cross on that just to show that it isn’t
one of the other matters. That is red and blue? A. Yes. I say thatis the
extreme limit of the deliveries there.

EXHIBIT 20: Plan “C” Standard Fuel Co., showing locations of coal
yards of Standard Fuel Company, 1926.

Q. Well, Mr. Marshall, see how close you are to another delivery point.
Col. Marshall, you must agree that it would be an impossible task for a person
who was not working on the inside of your business to know why you delivered
from one of these spots to a particular place rather than from Church Street.
Isn’t that so? That is an internal management that involves a great many
considerations? A. In that case the distance was a little greater and a much
smaller tonnage went there.

Q. Butuphill? A. But there was quite a pull in the freight rate across
the lake.

By MRr. OsLEr: Q. A pull? You mean an advantage. A. An ad-
vantage.

By MRr. TiLLEY: Q. We have got your advantages; they seem to be
reflected in a falling off of the tonnage? A. 1 don’t agree with that.

Q. You are an expert in the business and you ought to be able to give
us a picture that would convince any reasonable person there is something in
the back of it, because there must be a cause for that result, and if you have
anything to say I will be glad to have it? A. There was those two strike
years, Mr. Tilley. It isn’t a steady fall, Mr. Tilley, it starts in with 38,000
and drops next year to 27,000 and comes up to 38,500 in 1917, and drops in
1918 to 20,800; it goes up in 1919 to 33, goes up in '20 to 36,000; drops 1921
to 29,000; that is a going up and down tonnage. Well then latterly the two
years were strike years—

Q. But then latterly the bulk of it appears to be pretty generally down?
A. I am not interested in the other companies.
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Q. They must have business judgment the same as you, Mr. Marshall?
A. That might be, but they can’t have the same arrangement that we had.

Q. In regard to what? A. In regard to their dock.

Q. Whatever the reason was they had the dock there if they wanted to
use it? A. They didn’t have the facilities that we had.

Q. And isn’t it your knowledge that Rogers gave up the dock and gave
up the shipment in by water? A. It is not.

Q. Or substantially so? A. I couldn’t say that.

Q. Now, Mr. Marshall, was there a falling off in the use of anthracite in
Toronto? A. To some extent there has been a falling off and the place of it
has been taken by coke, by-product coke.

By His LorpsHiP: Q. And not by o0il? A. To some extent.

By Mr. TiLLEY: Q. Recently to quite a considerable extent? A. But
there is still a very large tonnage used at the present time.

Q. 1In 1926 you can’t tell me what you got out of this and if I have the
figure it is not available at the moment but in 1926 the rail shipments of
anthracite were 938,000 tons as against 15,000 by water.

His LorpsHir: 1 did not just get that.

Q. In 1926 the rail shipments of anthracite 938,084 tons as against 15,195
by water? A. I haven’t that figure but of course things were very very
unsettled on the waterfront.

Q. Idon’t understand what you mean by that. You had to handle your
business and you hadn’t been expropriated and any person who expropriated
you had to pay the damages as of the date they expropriated; you don't
suggest that you didn’t use your Church Street property to its full extent that
year, do you? A. The year 19267

Q. Yes? A. 1 do suggest that we didn’t use it to the full extent in
1926.

Q. As a matter of deliberate choice? A. No, sir, as my judgment.

Q. Well I mean judgment? A. Very well, but judgment, and partly
the harbor filling in with sand.

Q. But if I am right that you got cargoes there as late as the end of
September it couldn’t be so very badly filled in? A. Well if you are right,
sir, it must mean that they waggled two or three cargoes in, they may have
even lightened the boat, but we were certainly having trouble after that date
I mentioned with the boats.

Q. But you haven’t complained. You had a perfect right to use the
facilities there? A. Except that we understood we were being expropriated
at any moment and there was no use complaining.

Q. Well now the tonnage of anthracite in the year I see of 1931 had
varied a bit: 1931, anthracite 650,000 tons, total 650,5337 A. All fuel
during that year was down twenty percent.

. 19317 A. Twenty percent., due to the mild weather.

Q. 19317 A. 1931.

Q. And the water shipments of 1931 had got down to 2,490 tons out of
650,000 tons? A. There was no facilities— We were bringing in a lot of
Welsh coal by water.

10

20

30

40



10

20

30

40

121

Q. This is anthracite. How do you bring in the Welsh coal? A. It
comes in by water too.

Q. From where? A. From England.

Q. Right by boat? A. It is lightened in Montreal generally.

Q. And brought up? A. Yes.

By His LorpbsHIP: Q. By the St. Lawrence? A. Yes. Lightened.

By Mr. TiLLey: Q. Now do you bring any Welsh anthracite in?
A. No sir.

. Your company I mean? A. No. Another operating company,
the Milnes Coal Company, bring in Welsh anthracite, and the Weaver Coal
Company bring in Welsh anthracite.

Q. That is in this new holding company, the Weaver Company, is it?
A. Between the holding company; it is operated entirely separate.

MR. OsLER: Not the Weaver.

Q. Isthe Weaver? A. Nono, not the Weaver. They are independent.

Q. And how long has the Milnes Company been bringing in Welsh
anthracite? A. 1 think since 1925.

Q. In 1925? And they bring it in to where? A. To the Keating Cut;
they have got a dock there.

Q. And they had a water depth there of about thirty feet? A. I am
not sure of the Keating Cut depth; I don’t think it is that much.

Q. Well between twenty-five and thirty? A. I wouldn’t be willing to

-admit that.

Q. I mean you couldn’t handle that sort of traffic before at your old
dock, could you? A. Yes, sir.

Q. How? A. They are all small boats up the St. Lawrence.

Q. What do they draw? A. They don’t draw over fifteen.

Q. Are you sure? A. Yes. Very small boats.

By His LorpsaIpP: Q. In 1926 how many coal companies were bringing
in coal by boat? A. I think, sir, practically they were all out of the business
at that date.

Q. Well in 1925 how many companies were bringing in waterborne coal,
anthracite? A. 1 think three, sir.

Q. Rogers and who else? A. Conger and Milne, he had a dock down
there at that time. And there was one somewhere in the west end near
Bathurst Street, | can’t remember the name of it.

By Mr. TiLLEY: Q. Well the business done by one of you illustrates
practically the business of others; I mean to say when you come to waterborne
coal handled by you at Oswego it would be handled for other dealers in the same
way? A. We were the only agents that Dickson and Eddy shipped to in
Toronto.

Q. But no matter how the others got it it would be the same sort of
shipment, wouldn't it? A. I don’t know as to the other people’s arrange-
ments.

Q. I thought you all worked together on these operations, so as to have
uniform methods of handling? A. It might be well if we did, but we don't.

Q. Don’tyou? A. No.
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Q. It is only when you come to deal with us consumers that you get
together? A. Well even then I am afraid we are not really in line.

Q. I mean isn't it a uniform price that you pay for the coal? A. We
pay a uniform price on your coal.

Q. And you sell at a uniform price? A. Not always sold at a uniform
price.

Q. Well now that is an idea. I thought it was pretty well uniform all
the way through? A. [ wish it was.

Q. Well now one other point from you: The anthracite business is
ceasing to be a downtown business, it is an uptown business so far as it remains?
A. Not altogether.

Q. Well that is the tendency? A. There is quite a tonnage for anthra-
cite in small sizes for blowers downtown and stokers.

. Q. When did that start? A. [t started almost with the development
of the soft coal business downtown in large buildings.

Q. When did that start? A. Oh it has always been there but it started
to develop really around 1924.

Q. Well then prior to 1924—and I am not saying these things just
happened in a year, but treat it as if it did—prior to 1924 there was a market
for anthracite downtown and from 1924 on, in the way I have described it,
it became bituminous, but there was some small coal sold for blowers? A. No
sir, I wouldn't go that far. The city was growing very quickly. 1 think the
anthracite tonnage might have been maintained downtown, the extra bitum-
inous and small size anthracite was being taken up in large buildings; new
buildings; it was new business.

Q. Did you have business of that kind? A. A considerable amount.

Are you not describing really what is the slack coal from Welsh coal?
A. No. That is used also; not the slack coal, but the screening sizes.

Q. Mr. Marshall, I am going to ask at some stage if I remember it that
it be inferred from what you are saying about this business that from a period
prior to 1926 anthracite was not a downtown coal as compared to years back,
1917 and 1918. Now will you agree with that? A. By downtown how far
up do you go? The boundaries that I have laid out?

Q. Yes, take the boundaries that you have laid out? A. 1 would say
then we had had no difficulty selling the amount of anthracite we have always
sold and in addition selling the bituminous and Welsh coal we did; it was all
new business.

Q. Well then bring in the boundary limit. Down to what boundary
would you say the anthracite ceased to be as important a fuel? College Street?
A. No, I would say up to—I would divide it up with the bituminous area
about Dundas Street with a certain amount of anthracite in there too in that
area, increasing as you go up, with the houses.

Q. Commencing at Dundas and running north to Bloor some anthracite?
A. A considerable amount. I would like to sell it all.

Q. Oh well, don’t interject that, please; we are trying to get at this thing
and we are having a good deal of difficulty, either because you don’t—? A. 1
hope I am not unpleasant.
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Q. No, but you are not very informative at times. Commencing at
Dundas, below Dundas would you say practically no anthracite? A. No,
I wouldn’t go that far. There was a considerable amount being used in these
small sizes.

Q. At any rate Dundas Street seems to present a somewhat negligible
quantity, then between Dundas and Bloor something more, and then Bloor
north considerably? A. No, there was a considerable amount between
Dundas and Bloor; it is quite a large area.

Q. I know it is a large area of householders? A. A great deal.

Q. But the bulk is required for these large buildings and institutions
and that sort of thing? A. Of hard coal?

Q. That is where your bulk comes from? A. Of hard coal?

Q. Of coal, and that has become bituminous? A. Not altogether. As
I say, a lot of small size anthracite is used.

Q. Yes, I know, leave out the small size, but for the fuel that they use
in big buildings today it is bituminous and has been since 1924, hasn't it?
A. The tendency is that way.

Q. And this coal you were bringing in by rail to Church Street? A.
Because of course we hadn’t space to bring in both hard coal and soft coal in
the same place.

Q. Well you were able to bring in at one time 38,000 tons when you
wanted to? A. Yes. There was a lot going out while it came in.

Q. Well am I right in that? Possibly I am wrong. Does it mean did
you bring in some anthracite by rail? A. After expropriation we brought in.

Q. Before expropriation? A. 1 think only where some extraordinary
size, such as broken coal for a brewery, of one car, or something of that kind,
but only in this respect, some extraordinary sizes we didn’t have much use for.

By His LorpsHip: Q. But did you bring in anthracite by rail for some
branches of your business? A. Yes.

Q. Down to this? A. Yes.

By MRr. TiLLey: Q. Now, Col. Marshall, when you were expropriated
at a certain time they took the south part of the property and that was the
anthracite coal part? A. The south side?

Q. Thesouthend? A. We did store anthracite in the entire shed up to
the time of the expropriation.

Q. And then after the expropriation you were first excluded, and you
have given the dates, from the southerly portion, that is where the anthracite
coal was stored? A. Well it was stored there as well as the northerly part.

Q. And then the yard reserved to you was the bituminous coal yard?
A. A little open storage. .

Q. Well a little open storage? It gave you substantially what you had
for bituminous coal, didn’t it? A. Yes.

Q. And I am suggesting that in 1927 and 1928 that was the important
part for a downtown yard? A. It would be a great deal more important with
dock facilities.

Q Youdidn't bring in bituminous by boat? A. Wedidn't in the early
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days, but as time went on it became an important factor and was developing
then.

By His LorpsHiP: Q. The building that you had on this block, did it
commence immediately at the southerly limit of the Esplanade? A. There
was just enough room to walk around.

Q. And did it extend back as far as Lake Street? A. Extending right
back to the track on the Esplanade.

Mgr. TiLLEY: Your Lordship will see the south of the building would be
just on the north of Lake Street.

His LorpsHIP: From the Esplanade to Lake Street.

MR. TiLLEY: The buildings were all between the Esplanade and Lake
Street.

His LorpsHiP: No buildings south of Lake Street.

MR. TiLLEY: It was all water. Was it?

WiTNEss: It was water.

MRr. TiLLEY: And Lake Street was water.

His LorpsHIP: In 1926.

By Mr. TiLLEY: Q. In 1926 was it all? I am not sure as to that. 1
think the southerly boundary of your dock just diagonally went across Lake
Street, but we will have evidence as to that. A. Approximately.

Q. So that your whole usable area was north of Lake Street? All that
you had south of Lake Street was what any person else had, the use of the
water?

MR. OsLER: No no, we had the right to fill it.

WiTNEss: We had the right to fill it.

Q. But I am not saying the right; I am saying as to the user?

His LorpsHip: Navigation facilities only.

WitNEss: For our own navigation facilities and the right to fill.

Q. Now you hadn’t any right to fill? A. It was my understanding,
sir, I had the right to fill.

Q. By the lease.? A. Yes, sir.

. Do you understand that your lease gave you the waterlot south of
Lake Street? A. It gave me the right to fill.

By His Lorpsuip: Q. What other buildings did you have? A. We
had a brick office, a scale, a set of scales, a garage and bag house and brick
engine house, and then the balance of the property was occupied by coal storage
inside, storage with overhead pockets.

By. MRr. TiLLey: Q. Now your lease, Exhibit No. 10, of August, 1921,
I see contains this after a description of the lands and some intervening clauses:

““AND THIS INDENTURE FURTHER WITNESSETH and it is hereby agreed
and understood by the parties hereto that these presents are not to be
deemed or construed to be a lease of the land covered by water in front
of the premises hereby demised, and being part of the added lands

referred to in the Windmill Line agreement dated the 15th March, 1888,

a copy of which is referred to in Chapter 70, of the Ontario Statutes...... ;

but the parties are to be left to their rights with regard thereto unaffected

by these presents.” A. Very good, sir.
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Q. So that there was a distinctive provision put in that unless you had
the rights as a matter of law they were not to be leased to you? A. We
understood under our former lease that we had the rights and they were left
in that condition.

Q. Leftin that shape? A. That we had the right.

Q. Well, whatever your rights were. I suppose no doubt there was
some argument on each side or it would not have been put that way? A.
Yes.

Q. Now you speak about a garage. When was that built? Or was
that of any value, any size, any importance? A. Oh, it wasn't a very
enormous matter; it was a frame building, tin roof; frame and tin building.

Q. Just large enough for what? A. I think that had space for about
four trucks.

Q. Now you referred to your temporary lease and I notice my friend
read the last clause in the letter, but how was the rent there computed? On
the basis of what value? A. The rent was computed as of the value of fifty
cents a square foot for the frontage.

Q. Yes? Anythingelse? A. And $20,000 an acre for the rear, but we
haven’t taken the rear end of it up, this year we are just occupying a strip
along the front.

MR. OsLER: [ think if Mr. Marshall refers to the letter he will find he is
wrong. It was a dollar a foot on the waterfront.

WitNEss: Oh, I am sorry. Was it a dollar?

MR. OsLER: I have a letter before me outlining the transaction.

WitNEss: [ expect that is right. [ withdraw that.

Q. We can possibly get that correctly from somebody else? A. Oh,
yes, there is no doubt about that. It was a dollar.

Q. And then what rights had you to get? You have some rights; my
friend didn’t describe those? A. Well, we never had the riparian rights, we
can’t get the riparian rights.

Q. Aslong as the boats come up to the dock and get the coal off for 999
years | think we can get along. What about the right to get other property?
A. You couldn’t issue bonds on the dock without riparian rights, though.

Q. You couldn’t what? A. You couldn’t issue bonds if you wanted
to on a dock without riparian rights.

Q. I don’t know what you mean. Have you tried? A. No, but I
understand.

Q. Whom have you understood that from? A. Well you couldn’t
mortgage leased land.

Q. Well, why can’t you mortgage the land with the right that goes with
it to have the retaining wall there and use it? A. You would have difficulty
mortgaging leased land.

Q. Yes? A. Difficulty mortgaging leased land.

Q. I think possibly if you will go to some other people who have taken
this property you will find that they have got some very nice bond mortgages
comfortably settled on their properties.
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Well now, Mr. Marshall, it depends upon how this develops; we may
have to see your books and 1 understand that you are willing to let us see
your books as to your production and your freight? A. They are all avail-
able.

Q. And as to the handling at the substations and also at Church Street?
A. Yes, Mr. Tilley.

RE-EXAMINED BY MR. OSLER:

Q. Mr. Tilley was asking you about the reduction of anthracite that he
suggested in some years and you referred to some things that might account
for it. You didn’t refer to the question of coke. Had that any bearing on
the quantity of anthracite carried by water? A. I mentioned the coke;
that was after 1923 or 4 coke had a bearing.

By His Lorpsuip: Q. Do I understand from that that more people
were using coke and in consequence they would be using less anthracite? A. Yes.

Q. And you didn’t bring any coke in, if I recollect correctly, by water?
A. We hadn’t up to that time. We are now doing it.

By Mr. TiLLey: Q. You had brought some in by rail? A. Yes sir.
The tonnage at that time was not sufficient to ship much by water.

MR. TiLLEY: Well, it is pretty hard for us to follow your business.

By MR. OsLErR: Q. I suppose the question of water shipment would
depend upon the volume of tonnage available for shipment? A. Yes.
That has now developed into a water basis of shipment.

By His LorpsuIip: Q. What has? A. Coke.

Q. Where do you get the coke from? A. Detroit and Buffalo and
Hamilton.

By MRr. TiLLEY: Q. And can’t you get a lot of it from Toronto? A.
The Gas Company sell a lot of coke but that is not the same kind of coke.
Buffalo, Hamilton and Detroit.

By MR. OsLER: Q. And your anthracite coal comes from ports on the
south side of Lake Ontario? A. Yes sir.

Q. And the bituminous comes from Lake Erie ports largely, I think
you said, so that the development of this would depend to some extent on the
bearing of the Welland Canal? A. To a considerable extent.

Q. And until recently the Welland Canal depth was limited? A. 1
would have to refer to— Mr. Cousins would have it.

MR. OsLER: If you haven’t that, all right.

By Mr. HELLMuTH: Q. Fourteen, wasn’t it? A. Somewhere around
there, fourteen.

No 5
PERCIVAL HOWARD MITCHELL, SWORN:
ExaMiNED By MR. OSLER:

Q. Now, Mr. Mitchell, what is your occupation? A. Consulting
Engineer.
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Q. And practising in Toronto? A. In Toronto.

Q. Will you just tell me what has been your experience? A. I have
been in practice here as a Consulting Engineer in Toronto since 1908. Com-
mencing in 1909 I was in partnership with my brother, T. H. Mitchell, and
we carried on a general engineering practice. I took the mechanical and
electrical end of all building construction at that time, and then at the time
of the war I took on all the practice, and after the war I took on the civil and
the hydraulic and another partner took on mechanical and electrical, and it has
been a miscellaneous practice with all sorts of engineering works and hydro
power developments throughout Canada.

Q. You are a graduate of Toronto University? A. Toronto Univer-
sity.

Q. In what year? A. 1903.

Q. And then have you been consulted by the Standard Fuel Company,
the claimant in this'arbitration? A. Yes.

Q. With regard to making a calculation of the additional cost of rail as
compared to water transportation? A. Yes.

Q. And that opens up the fourth item in their claim, the first items deal
with lands and buildings. And have you made the calculation which was
put in in Col. Marshall’s evidence as Exhibit 19?7 A. Item 4 is one?

Q. No, that includes also the additional calculation of the general dis-
turbance including the credits? A. What number is that?

Q. Itwas4,5and 6?2 A. What is the Exhibit number?

Q. Exhibit 19.

Then, Mr. Mitchell, you prepared this memorandum which begins with
item No. 4?7 A. Yes.

Q. And will you tell me what sources of information you had? You
were not familiar with the property itself in 192627 A. No. I had access to
some of the books, but then on my request for certain information their own
officials gave me this information. Later the auditors checked the whole
thing and gave a certificate on the figures that are used in here.

Q. So that you got some information from the company officials and
some from the books and you had the auditors verify the books so far as they
were taken from the books? A. Yes.

Q. Now item No. 4 begins:

“Extra cost of rail transportation to June 30th, 1931 and extra cost of
delivery from yards.

“The basis for this item in the claim is that from April 1st, 1927, the
beginning of the season immediately subsequent to expropriation, the
company could not bring in anthracite coal by water for supplying the
market of the downtown area normally supplied from the Church Street
dock; all fuel had to come in by rail and as the dock yard was being dis-
mantled and all facilities for unloading and loading anthracite were
removed the company handled as much anthracite as possible in the
limited space available for all fuel”

MR. TiLLEY: Your witnesses can say that but this witness cannot say
that and no witness can check it.
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lf}rfobci;;g}rig; His LorpsHiP: Absolutely.
MR. OsLER: Your Lordship will remember I asked Col. Marshall if he
g%":lgés had read this and he stated the facts were correct.
No. 5 MR. TiLLey: That is what I was objecting to, the witness being asked
Percival Howard - to say something—
Examination His LorpsHiIP: No, I know this witness cannot say that.
—continued MR.. TiLLEY: Then Your Lordship appreciates I was trying to get from

Col. Marshall exactly that very kind of information.

His LorpsHIP: And Mr. Marshall said that the contents of this report
so far as facts were concerned were correct. 10

MR. TiLLEY: Is that a fact? That is a deduction I should say.

His LorpsHIP: No, he said that. It is very objectionable, I agree with
you.

MRr. TILLEY: And then I examined him and he was not able to tell me
anything about it.

MR. OsLER: I thinkso. Thatis wrong.

MR. TiLLEY: Except to say that is true, that is all.

MR. OsLER: [ thought I would be saving time by asking Mr. Mitchell
question by question through this; I understood my learned friend was cross-
examining on thesc things. 20

His LorpsHIP: [ don’t see how this witness can speak of this as a fact.

MR. OsLER: No, I am not suggesting that.

His LorpsHiP: But he is stating it.

However if you wish to put Col. Marshall back to give any evidence that
may be done. It is easily seen that this witness could not.

MRg. OsLER: No, this witness does not pretend to do that and that was
the reason I asked Col. Marshall if he had given the information to Mr.
Mitchell and if this information as stated here was correct. It was a short
way of doing it and I thought the most convenient way.

MRr. TiLLEY: I don’t think Mr. Marshall was allowed to answer that 30
question in that way and certainly not assuming it was covering this whole
exhibit; in fact, I didn’t examinc the witness on that exhibit.

MR. OsLER: If my learned friend so desires I will recall Mr. Marshall and
that will get over the technical objection.

His LorpsHIP: Yes.

MR. TiLLEY: If that is the evidence why should it be put in an exhibit
in this way?

His LorpsHIP: This is in as an exhibit.

MR. TiLLEY: It shouldn’t be.

MR. OsLER: Perhaps it will be more satisfactory, my Lord, if the objec- 40
tion is taken, to put Mr. Marshall back now and go over this in detail. I
thought it would have saved time to have done it as I did.

His LorpsHIP: Very well, call him.

You may just step down.
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No. 6
KENRICK R. MARSHALL Recalled:
ExaMINED By MR. OSLER:

Q. Now I am going to ask you point by point as to these facts which Mr.
Mitchell got from you?

MRr. TiLLEy: Then [ desire to renew my objection that if my friend
wants to ask this witness what tonnage they had and what space they had
at any time let us have the figures. [ do object to my friend preparing an
exhibit in which the whole conclusion is stated in that way and then asking
the witness if that is true. It is the most leading and most objectionable way
to prove anything of the kind. If this witness has the figures let him produce
them as to what the coal was, how much they had and all that.

MR. OsLER: If my learned friend will exercise a little patience he will
see the figures in this—

MR. TiLLEY: That is a conclusion.

His LorpsHir: Mr. Tilley means these figures arc all here prepared by
Mr. Mitchell and if you are going to ask me to believe them they should be
produced and the books showing them should be produced.

MR. OsLER: We have no objection to having the books examined.

MR. TiLLEY: But Your Lordship sees. 1 just heard my friend reading
this statement and he says, about four lines down, ‘‘all fuel had to come in
by rail and as the dock yard was being dismantled and all facilities for un-
loading and loading anthracite were removed the company handled as much
anthracite as possible in the limited space available for all fuel and the balance
was supplied to downtown customers from the company’s other yards at
Parkdale, Macpherson Avenue, Merton Street and Greenwood Avenue.”

Now I object to a statement being put in in that form and the witness
just asked if that is true.

His LorpsHIP: It is a very quick way of getting at it but it is not the
proper way of doing it of course.

You will have to examine in the ordinary way, Mr. Osler, if Mr. Tilley
objects.

MR. OsLErR: Well, my Lord, that will take a little longer but I will do
1t.

His LorpsHIP: Well, we cannot help that.

Q. Mr. Marshall, after the expropriation and when you gave up posses-
sion on the 1st April, 1927, could you bring in anthracite coal by water for the
purpose of supplying the market of the downtown area that you had been
formerly supplying from.Church Street? A. After what date?

Q. After April 1st, 19277 A. No, not by water.

Q. How had you to get your fuel in? A. By rail.

Q. What was the condition of the equipment in to the dock, the loading
and unloading facilities? A. In 19267
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Q. In 1927. After the 1st of April, 1927? A. It was standing in the
same condition I presume it was in in 1926. We were not using the unloading
equipment.

Q. Was it in working order then in 19277 A. Yes.

Q. And 1928 and 19297 A. I wouldn’t say after the spring of 1927.

Q. What ultimately became of it? A. I can’t answer as to that; the
Terminal Company took possession.

Q. And then did you handle as much anthracite as you could in the
space you had available? A. We did.

Q. And how was the balance supplied to your downtown customers?

His LorpsHiP: Now this is after April 1927.

MR. OsLER: After April 1st, 1927.

A. From these other four yards.

Q. Which were what? A. Greenwood, Macpherson, Dufferin Street
and Merton.

Q. When you say Dufferin, is that what you refer to as Parkdale some-
times? A. Yes, Parkdale; Dufferin at King.

Q. You call that sometimes Dufferin and sometimes Parkdale? A.
Parkdale.

Q. Then did that involve any increased expense? A. It did.

Q. In whatrespect? A. Cartage, and rail coal of course the additional
freight rate.

Q. The additional freight rate by rail as compared to water? A. As
compared with water, and the additional cartage.

Q. How long did that condition continue? A. Well that condition
continued until we got upon a new dock.

Q. And that I think you said was—? A. Ist of July last year.

Q. 1st July, 1931. Then at that time was your business in anthracite
being taken care of or supplanted to some extent by business in coke? A. To
some extent.

Q. And we can come to those figures a little later.

His LorpsHip: That has nothing to do with the loss of their property.

Q. Then where did you move on the 1st July, 19317 A. The south
side of the ship channel on Cherry Street.

Q. And did you then reestablish water transport? A. We did.

Q. And does that get rid of all your difficulties? A. It wouldn’t per-
manently settle them; it does for the present moment.

Q. What about the distances? A. The distances are greater.

Q. Does that involve additional cost? A. It does.

By His LorpsHip: Q. Additional cost of what? Of the delivery?
A. Of the delivery, sir. A mile and three-quarters—a little over a mile and
three-quarters from Church Street.

Q. Isn’t there a population out there that you would serve that would
make up for the other? A. No sir.

By MR. OsLER: Q. Apart from this have you any other location from
which you could serve your downtown customers? A. No, not profitably.
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Which are the most important class of customers having regard to
volume? A. The large buildings. Bituminous business.

Q. And they are situated in the downtown area? A. Yes.

Q. And then did you furnish Mr. Mitchell with the particulars of the
cargoes that were handled at Church Street for the years 1921 to 19287 A. 1
furnished all the figures; Mr. Mitchell has had access to our books right along.

Q. And you got those figures from your—? A. From our books and
records.

His LorpsHIP: No, he says he gave Mr. Mitchell these figures and in
addition to that Mr. Mitchell had access to the books.

WritNEss: To verify the figures.

MR. TiLLEY: I think the second statement was in amendment of the
first.

By His LorpsHiP: Q. Am I right in that? A. No, I gave him the
information and he also checked it back with our books. I obtained the
information from the books as well, of course.

Q. That is the way I understood, that you got the information from the
books, you gave that to Mr. Mitchell and Mr. Mitchell had access to the
books for the purpose of verifying what you gave him. Is that correct?
A. Yes.

By MR. OsLER: Q. And you asked your auditor also to give him his
certificates as to the verification of the figures? A. Yes.

Q. Who are your auditors? A. Vigeon & Company. Have been for a
great many years.

Q. Then the cargoes that were imported for those years and the number
of tons reported by Mr. Mitchell on those figures for the year ended March
31st, 1921, thirty-five cargoes.

His LorpsHiP: 217

MR. OsLER: For the year ended March 31st, 1921.

His LorpsHIP: 1 thought you said commencing from April, 1927, to
July, 1931.

MRr. OsLER: That is from April, 1927, they couldn’t bring in any by
water, my Lord.

His LorpsHIP: That is what you mean. Now then you are going back.

MR. OsLER: Now then I am going back to show the cargoes which were
brought in up till this time, from 1921 up till the end of 1927.

His LorbpsHIP: Very well.

Q. The year ended March 31st, 1921, that is the end of your fiscal year,
I understand, on the 31st March? A. Yes.

Q. Thirty-five cargoes, totalling 36,117 tons? A. Correct.

Q. 1922, thirty-two cargoes—?

His LorpsHIP: Just a moment. Are those set out in the report?

MR. OsLER: On page 3, my Lord.

Q. And then you have thirty-two cargoes in the year ending March
31st, 1922, totalling 29,339 tons? A. Yes.

. And so on, a total of 144 cargoes, as set out on page 3 of the Exhibit,
and 152,000 tons?
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His LorpsHIP: That is down to March 31st, 1928?

MR. OsLER: That is down to March 31st—well it is the years 1928 to
1930 are put in with nothing opposite.

His LorpsHIiP: Well 1927, 152,000 in that time.

Q. And the average was 21,829 tons and yearly average of twenty
cargoes? A. Yes. Of course that year marked 1927 is really the season of
navigation of 1926; it might be well to note that.

Q. Yes, in each case the year includes the season of navigation for the
previous calendar year? A. That is it.

MRr. TiLLEY: What do you mean by that, Mr. Osler?

MR. OsLER: The year ending on the 31st March, March, 1927, really
covers the navigation season of the calendar year 1926.

By His LorpsHIP: Q. You got no coal in after the end of September,
192627 A. Correct.

By MR. OsLER: Q. Then the cost of bringing anthracite by water to
Toronto during the year ended March 31st, 1927, that is the calendar year
1926, is given in detail: The freight from the mines to the port of shipment
$39,783; cargo freight, that is the water shipment, I suppose.

By His LorpsHIP: Q. Wait a moment. ‘‘The cost of bringing an-
thracite coal by water to Toronto”...... ? A. This is it, Your Lordship
(Indicating).

Q. You had to get the coal of course at the mines? A. Yes.

Q. The mines to port of shipment, which cost you—? A. $2.59.

His LorpsHipP: [ am commencing to understand it.

By MRr. OsLEr: Q. Then those figures as shown on page 3 of Exhibit
19 show the amount of freight from the mines to the port of shipment on the
south side of the lake, the cargo freights which you paid for crossing the lake?
A. Yes.

Q. The insurance, the handling at the port of transfer, the harbor dues
in Toronto, and the total cost of delivery F.O.B. dock Toronto? A. Yes.

Q. That amounted for that season to $52,245.88, and the amount per
ton handled are set out in the other column, showing a cost of $3.40 per ton?
A. Per ton is really what you are interested in. Those amounts will be that.

Q. And during that period what were the prevailing freight rates as
obtained from the payments that you actually made? A. From the mines to
Black Rock it is $2.93 a net ton and from there to Toronto $1.15.

Q. Are we speaking of net tons throughout? A. Yes, we will, at 2,000
pounds.

Making a delivery cost at the siding in Toronto of $4.08? A. Yes.

Q. The difference being sixty-eight cents per ton in favor of water trans-
portation? A. Yes.

Q. Well then I will deal with the calculations when we come to Mr.
Mitchell’s evidence. Now on the amount of tonnage delivered we have on
page 6 a statement of the number of tons of anthracite and coke respectively
in the years 1924 to 1927 inclusive and it appears that those averages are
17,418 tons for anthracite and 4,383 tons for coke. Now what tonnage is
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that? Is that the actual tonnage as shown in your books? A. The actual
tons as shown in our books.

Q. Computed from what? Do you keep an incoming record? A. Oh
yes.

Q. Or is that a record of actual sales? A. We have stock books that
show our income and also our sales.

Q. Iseeat the bottom of page 5 these tonnages are taken from the actual
records of sales and deliveries from the Church Street yard? A. Yes.

Q. Then I think you have already covered that first paragraph explaining
about the increase of sales. Did you find that the sales from the outside yards
after allowing for normal growth picked up the shortage that you delivered
from Church Street? A. Yes. I think so.

By His LorpsHir: Q Your business continued to be as large? A. Our
business, yes. '

By MRr. OsLer: Q Your business as a whole? The whole business?
A. The whole business has increased.

Q. Then in addition to the imports of fuel by water, anthracite and coke,
were there any by rail? I gather by the bottom of page 5—? A. Yes, that
is so.

Q. And did you transfer fuel between yards? A. Well when one yard
runs short we sometimes augment it from the other.

Q. So that there might have been some receipts at Church Street which
are not shown as sales from Church Street? A. There no doubt were con-
siderable receipts at Church Street.

Q. Well now then the difference between receipts and sales at Church
Street would represent transfers to other yards? A. Yes, which are not
included.

Q. Then on page 6, the last part of the page, the yearly averages of sales
of anthracite and coke after the expropriation are shown? A. Yes.

Q. And the particulars of those come from your books? A. Yes.

Q. And they show an average of 4,943 tons of anthracite and 6,566 tons
of coke? A. Yes.

Q. That is a yearly average of both of about 11,509 tons? A. Quite.

Q. Then on page 7, I think you told me in your former examination,
that the difference of about 10,000 tons by which the Church Street tonnage
was reduced was taken care of by deliveries from other yards? A. Yes, in
anthracite.

Q. In anthracite. Now was there an additional cost involved in deliv-
ering that? A. Yes.

Q. That tonnage from the other yards? A. The additional freight rate
by rail instead of by water plus the extra cartage to the downtown district.

Q. Well then I will let Mr. Mitchell speak about the calculation of the
distances and we come down to the working costs? A. Page 8.

His Lorosuip: Working costs start at page 7.

MR. OsLER: Yes, they do, my Lord, but Mr. Mitchell has dealt with
the question of mileages from these yards himself.

Arbitration

Proceedings
Claimant’s
Evidence

No. 6
Kenrick R.
Marshall
Examination
—conlinuead



Arbitration

Proceedings
Claimant's
Evidence

No. 6
Kenrick R.
Marshall
Examination
—continued

134

Q. Now what wages do you pay your truck drivers? A. We are paying
fifty cents to the driver and forty-five to the helpers.

Q. Fifty cents to the drivers and forty-five cents to the helpers? A. That
has recently been reduced to forty-five and forty.

Q. How recently? A. Last fall.

Q. Well then I think Mr. Mitchell got the particulars of the gasoline
and oil and the tire repairs from the office? A. Yes, he did.

Q. Now then we come to page 10, the extra cost of delivery of all fuel
from Ashbridge’s Bay to the downtown area from July 1st, 1931, on to August
1st, 1938, and we have already dealt with the tonnage of anthracite and coke.
Now the bituminous tonnages, averaged from sales from April 1st, 1923, to
March 1st, 1927, are these figures which you gave Mr. Mitchell? A. Yes.

Q. They appear yearly by years on page 10, a total in the four years of
54,202 tons, an average of 13,550 tons a year? A. Yes.

Q. Then the average of all fuel during this period is merely a summary
of those tonnages, or those averages added to the coke and anthracite? A. Yes.

Q. And that makes a total annual tonnage during those years of 35,353
tons? A. Yes.

Q. And then Mr. Mitchell has made his calculations on the basis of the
mileage and the labor costs, and he can, the rest of it, I think, deal with.

Now what do you say as to whether your business would have been
increased after the date of expropriation if you had been left in possession?
A. 1 think unquestionably the bituminous coal would have increased.

Q. Yes? A. It did increase under the conditions we were suffering.
It would have increascd a great deal more if we had had water facilities as some
of our competitors.

Q. Did you suffer from competition from those who did get their bitum-
inous in by water? A. To some extent. To a considerable extent from the
Century Coal Company, who was the nearest competitor.

0. Were they able to offer a lower price? A. They were.

Q. And did they? A. They did.

By His LorpsHIP: Q. When did they get located out there? A. They
weren’t there; they were on Cherry Street, on the Keating Cut.

Q. How long had they been there? A. 1 think they have been there
about eight or ten years.

By MRr. OsLeEr: Q. And up to the time that you werc put out by the
expropriation you were able to compete with them, with your water competi-
tion?

MR. TiLLEY: That is rather suggestive to your witness. The witness
hesitates on that. A. No, I am not hesitating, because we weren't bringing
in any bituminous by water at that time. _

MR. OsLER: You see my learned friend’s suspicion might better have
been left unexpressed.

WitNEss: We were able to compete up to that time because they hadn’t
become the virulent competition they did after.

By MRr. TiLLEY: Q. As long as you brought in by rail you competed?
A. No.
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MR. OsLErR: My learned friend is an excellent witness if he knew any-
thing about it.

By MRr. OsLErR: Q. Then on page 2 of the memorandum under item
No. 5 we have the tonnages year by year for 1928, 1929 and 1930. That is
the tonnage 1 take it on bituminous coal? What tonnages are those, Mr.
Marshall? A. Those are the tonnages from 1928 to 1931 handled from the
Church Street dock with only rail facilities—bituminous coal.

Q. You are looking at page 1: I am asking you now with reference to
the tonnages in 1928, 1929 and 1930, for the years ending then? A. That
is what [ am referring to. The average 20,000 tons.

Q. But those were handled not from Church Street dock, because you
had lost the Church Street dock in 19277 A. No, they were handled from
Church Street.

Q. Oh, they were handled by rail from Church Street? A. By rail.
Even with the competition it showed an increasec.

Q. And that showed an average of 20,000 tons as compared to the four
years previous average of 13,550 tons? A. Yes. That showed the trend.

Q. Then page 2 of item §; what do you say you might have—

Mr. TiLLEY: [ don’t know whether Your Lordship appreciates, you
made your ruling that this sort of evidence is being introduced as to the
difference of the cost between the two places long after expropriation.

His LorpsHir: Yes. But this is touching on figures of business dis-
turbance.

Q. Then how much more business do you say that you could have done
if you had been left undisturbed at Church Street, of that bituminous business?
A. I estimated that we would have brought in a certain amount by water and
built up a business to an additional 15,000 tons for those years.

Q. And is that a fair estimate? A. I think it is fair.  The business
was there for us to get if we got after it.

Q. Then what do you say as to the period after the construction of the
Welland Canal?

His LorbpsHip: After the opening.

Q. After the opening of the Welland Canal?

His LorpsHiP: When was the opening again?

Q. When did the Welland Canal open? A. Last summer.

Q. What effect do you say that would have had? A. Well, with the
opening of the Welland Canal we would have gone on—

MRr. TiLLEY: Do you think this should go on? Surely we are not
paying them at any time for the Welland Canal? We didn’t expropriate it
from them.

His Lorpsuip: Oh, no, I know that. It is getting a little beyond the
limit, I think, Mr. Osler, but in this matter I wish to get all the evidence that
I can, and it will go in subject to your objection, Mr. Tilley.

WiTNEss: With the opening of the Welland Canal and left where we
were on Church Street I would have built the dock on out at least as far as
the Electric Light Company’s wall and operated a larger business in the
bituminous.
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By His Lorpsair: Q. That is almost problematical, isn't it? A.
Well, it has been borne out now, sir, by what has happened, what actually
happened on our new dock.

His LorpsHipP: It would be rather thin to place any value upon that,
Mr. Osler.

MR. OsLER: [ wouldn't think so, my Lord, because of course the com-
pletion of the Welland Canal was in sight in a relatively short time in 1926.

MRr. TiLLEY: The St. Lawrence is also in the same position now.

MR. OsLER: Oh no.

MRr. TiLLEY: You have included that water route.

MR. OsLErR: Well, if I had somebody who had the figure he probably
would have said it.

By MR. OsLEr: Q. What do you say, Mr. Marshall, as to what addi-
tional business subsequent to the period of the opening of the Welland Canal
you might have fairly expected? A. By increasing our dock accommodation
I would have said an additional 20,000 tons of bituminous on top of what I
had, and perhaps allowing a little less bituminous because of the coke; we are
bringing in a lot of coke by water now. There is a saving on the coke by
water, Mr. Osler, of $1.25 a ton over rail.

Q. Over rail on coke? A. Yes.

Then in item No. 6 there are a number of items pro and con, following
item No. 5. [ think so far as the rent is concerned you already dealt with that
this morning? A. I might say that— Yes, quite, Mr. Osler.

Q. 1 think you spoke about the rent and taxes? A. I did.

Q. And then light and power, Mr. Mitchell calculated that there was
a saving on the new plant? A. We would have to buy a new motor.

MRr. TiLLEY: It will have to stand as rent.

MR. OsLER: Mr. Mitchell will probably explain that.

MR. TiLLEY: Does this include the rent -paid up?

MR. OsLER: [ am not sure.

WiTNEss: What is that, sir?

MR. TiLLEY: This witness is the one supposed to give the facts. Does
this statement at page 1 of item 6 with regard to rent bring in the rent that
you paid under the order of the court which was not to be referred to at all?

WirNEss: Paid on the Church Street northern part of the property?

MR. TiLLEY: Yes.

WitNEss: It includes that.

By MRr. TiLLEY: Q. So that although the order said it was not to come
into the thing at all we have it in? A. Well, it is not shown separately; it
would be pretty hard to find out how much it was.

MR. TiLLEY: This shows the objection to going outside the items men-
tioned, the land. :

WitNEss: It does.

MR. OsLER: [didn't observe that in the interest item as a credit but you
will find some small amounts the details of which do give some of this rental,
so that I think perhaps we had better delete that. I will perhaps have to
substitute a page for that.
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By MR. OsLErR: Q. Then I think you already gave us the effect of
being able to store in reducing the price and enabled you to take advantage
of the cheaper summer price? A. I think I covered that.

Q. That was twenty cents a ton? A. Yes.

Q. Then after the loss of the Church Street dock—

MR. TiLLEY: Where is that twenty cents a ton?

MR. OSLER: At the top of page 3. I am going to ask Mr. Mitchell to
vary that item No. 4 crediting you with a certain amount of savings which
would have been effected, but the details do take into account some of that
rent.

MRr. TiLLEY: My friend takes this item twenty cents, the witness said
he had referred to it before; I don’t recollect him referring to it before. This
is some gentleman called Mr. Fielden of Vigeon & Company has prepared a
statement that shows that the storage facilities at the Church Street dock
permitted purchase of coal stocks during the summer season with a net saving
of twenty cents per ton.

WiITNESs: Mr. Osler mentioned that in examining me this morning.

Q. Have you made an estimate of twenty cents? A. [ did, yes.

His Lorpsuir: I don’t remember that, I confess.

MR. OsLER: I am not sure; I think I did.

WitnEss: [ think I did.

MR. CasseLs: He said there was a saving and was going to mention
a figure and was, 1 think, interrupted.

WitNEss: I certainly thought I did.

Q. At all events you did mention this morning there was a saving?
A. Yes.

MR. TiLLey: Of what?

MR. OsLER: On the cost, by being able to buy earlier and store during
the summer season instead of dealing from hand to mouth as the coal was
required.

Q. That is you could get a better price to a certain extent? A. The
circular advanced ten cents a month from April till September inclusive—the
price went up at the mine.

By His LorpbsHIip: Q. This storage for the coal purchased in the
summer netted you about twenty cents a ton? A. Yes. That would be
an average, sir.

Q. You get that? A. It actually figures fifty cents between April
and September at the mine.

Q. You estimated you would have an advantage of about twenty cents
a ton? A. Our figures show that we have an advantage of twenty cents.

Q. Because of the storage of the coal which you brought in by water?
A. Yes, sir.

MR. TiLLEY: The question that Your Lordship asked was responded
to by the witness? I understand Your Lordship to be asking the witness
whether he estimated a saving of twenty cents a ton by being able to store
this coal, bringing it in by water.

His LorpsHIP: (To witness) You explain that now in your own way.
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MRr. TiLLEY: [ think it is just a saving in the price owing to the fact
that in April you get a less price than if you bought in July or August.

WiTNEss: Yes, quite.

MR. TiLLEY: And that is all. And then you handle that as best you
can, you store it or bring it in by boat or do what you like with it.

MR. OsLER: But we can’t store it now you have cut us down to the

small strip.

MR. TiLLEY: [ don't say whether you can or not, I am just wanting to
know what the witness is saying, and that is it, that is a difference in the
price of the coal depending on when you bought it at the time.

WITNESS: Yes, at the mine.

By MRr. OsLErR: Q. And your ability to take advantage of that depends
on whether you have a sufficient area in which to store it? A. Yes.

By Mr. TiLLeEYy: Q. But the price was the same whether you took
it in by water or by rail? A. At the mine.

By MR. OsLeEr: Q. And after 1927 did you have sufficient area to do
that at Church Street? A. We did not.

By MRr. TiLLEY: Q. What took place you didn’t have the area’

MR. OsLER: My learned friend can ask you that in cross-examination.

MR. TiLLEY: [ don’t know what that has to do with the storage.

MR. OsLER: [ am bringing it in because it was objected to in general
terms before and you insisted on putting it in in detail.

Mg. TiLLEY: Why did you insist on bringing it in in detail?

MR. OsLER: You seemed to be asking for it.

By MRr. OsLEr: Q. Then what about the handling facilities at Church
Street after you were confined to the small piece at the north end? A. Well
we man-handled it then. We did use a small portable conveyor and that
helped to unload coal from the cars but didn’t pick it up, and it was prac-
tically all man-handled.

Q. As compared to machinery handled on the docks? A. Machinery
and overhead loading.

Q. And what do you say the additional expense of that was per ton?
A. I putin ten cents per ton.

Q. Is that a fair estimate of it? A. It is very conservative.

MRr. TiLLEY: Do you think this arises out of our letting them stay
there under an order of the court under which a certain rental was to be paid
and nothing was to be referred to in the Arbitration about it, and now we have
all the evidence about it?

MR. OsLER: Not when the order said this morning, which I read to you,
that the amount of rent paid for that was not to be mentioned.

MR. TiLLEY: Therefore all the deficits are heaped up and the advan-
tages cannot be brought in; it is a picture that should not be painted at all.

MR. OsLER: I disagree entirely with my learned friend. How can he
expect us to say we are going to move out of this property and never breathe
a word? It is the kind of thing one would hardly expect outside the railway
company.

His LorpsHipP: 1 understand both your contentions about it.
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Q. Then at the Church Street yard, Mr. Marshall, you had direct
current for your machinery operation I understand?A. Yes.

Q. Could you get direct current out at Ashbridge’s Bay? A. No.

His LorpsHIP: Direct current, what was this for?

MR. OsLER: For the operation of the machinery.

Q. That is your loading and unloading machinery. A. Yes.

Q. And does that involve you in any expense? A. The expense of
buying motors.

Q. For what purpose? A. Which we haven’t done yet. To make
that power direct—to create alternating current into direct current.

Q. In other words, you cannot use the alternating current directly on
your machinery? A. No.

MR. OsLErR: Now I think that covers what Mr. Mitchell will have to
say.

Cross-ExaMINED By MR. TILLEY:

Q. Now, subject to my objection let me ask you a few questions: Where
is this motor which you speak of that had to be obtained so as to change from
direct to alternating, or vice versa? A. We have not bought one, Mr.
Tilley, we haven't got that form of machinery yet.

Q. I see. And when you get that form of machinery where, may I
inquire, will the article be, please? A. On the new dock.

Q. So this is something in the future? A. Yes.

Q. That is to say at that dock the current supplied is alternating, is it?
A. Alternating.

Q. And at the old dock was direct? A. Yes.

Q. And therefore you will need a new motor? A. Yes.

Q. And which is the more expensive power, direct or alternating? A.
I am afraid I cannot answer that without referring to the books.

Q. It seems quite a claim we have to meet here where you are bringing
in a motor with a different kind of current and I am suggesting to you that if
you figured that out there would be a real saving. I don’t think we are con-
cerned with how much you can save some place else, but I am putting that
to you? A. Well, there would not be a saving having to buy this motor at
over $6,000, Mr. Tilley. We would have the interest on that anyway.

Q. Do you know which is the more expensive, direct current or alternat-
ing current? A. 1 don’t think there is very much difference.

Q. Do you know? A. I don’'t know that point. I do know that we
have to go to the expense of buying a motor. Quite an expensive motor.

Q. For use at the new property? A. For use at the new property.

Q. And the new property is going to be used for what? What will you
use that motor for? A. Loading principally.

Loading what? A. Coal.

On what? A. Into trucks, or into perhaps overhead pockets.

And do you do your own trucking? A. We do a good—most of it.
Do you do it all? A. We do not do it all.
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Q. Whom do you make your arrangements with? A. Various truck
contractors who help us through our peak load condition.

Q. Well, do you not have some hauling for you all the time? A. 1
wouldn’t say that. Through the winter season we have.

Q. And on what basis do they charge you? A. We have been paying
$1 a ton. '

Q. Is that a flat rate per ton regardless of distance? A. We have been
paying a dollar a ton.

Q. Flatrate? A. Yes.

Q. How long have you been paying that? A. We have been paying
that rate right along for ten or twelve years.

Q. The same at the new site as at the Church Street site? A. The
same at the new site, with the exception of the last two or three months I have
cut that down to seventy-five cents per ton.

Q. Are you giving us credit for that? A. I think Mr. Mitchell has
that. I think that has been included.

Q. So that you could have your trucking done all the time at a flat rate?
A. It wouldn’t be practicable to run a business of our size on that basis.

Q. What proportion is trucked at a flat rate? A. Not over fifteen
percent I wouldn’t say.

Q. Of the whole business? A. Of the whole business.

Q. And then what about horses and wagons? Do you include that?
A. We have no horses and wagons working there at the new dock. We had
at the old dock because it was such a short haul to the downtown district. We
found the new dock was too far for horses and wagons.

Q. So you changed. Is your statement built up on the longer distance
for the horse to haul? A. No, it is built up entirely on the truck basis.

Q. And when you had the horses where were they kept? A. They
were kept for a time on the Ewart dock, at a stable that was formerly Conger’s,
and later on across the road at another place.

Q. And at other times? A. That ended there.

Q. Itended there? What, 19267 A. 1926. Well, we kept two horses
right up till 1931. They were transferred from Esplanade and Scott Street,
a stable there, down to the Lake Simcoe Ice Company, a couple of blocks
down.

Q. Were there horses kept at the other plants? A. Yes.

Q. All your plants? A. Not all of them. We have five of the other
plants.

Q. Five of the other plants have them? A. We have added some
plants the last five years.

Q. You said you had four or five plants? A. Yes.

Q. Are those the ones where the trucks are or where the horses are?
A. No, they have both horses and trucks; the horses for short hauls.

Q. And then Church Street was the same? A. Yes.

Q. Both horses and trucks? A. Yes.

Q. And your practice was all through your business horses and trucks?
A. Horses and trucks.
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Q. Both? Is that right? A. Both, that is right, but not at the new
dock.

Q. Well I suppose not; everything will be done in a better shape down
there I suppose? A. Tco far for a horse; take him half a day to go down
there.

Q. Itisa good thing then we have the trucks. What is the capacity of
this new motor to be at $6000, do you know? A. It would have to have
power to handle a load—to furnish power to machinery which would load
75,000 to 100,000 tons a year.

Q. Why? Do you purpose taking that amount of coal in at that dock?
A. We anticipate that tonnage.

Q. As compared to what at the old? How much tonnage at the old?
A. 41,000 I would think.

Q. Double the tonnage? A. Double the tonnage.

Q. How is that? A. We would have increased at the old dock with the
opening of the Welland Canal.

Q. Then may we take it that some substantial change was needed in
your accommodation in order to provide for the business from the new Welland
Canal? A. With the opening of the new Welland Canal we would have
constructed our dock out to the Electric Light Line, doubling the capacity.

Q. Some substantial change had to be made to accommodate that even
if youremained? A. Weintended to do that with the opening of the Welland
Canal.

By His LorpsHir: Q. Had that become a necessity? A. Not a nec-
essity, sir, but very advisable.

By Mr. TiLLEY: Q. You couldn’t double your business without doing
it, could you? A. No. We could have increased it to some extent, we could
have added fifteen or twenty thousand tons without doing anything, which
would bring it up to fifty-five. ‘

Q. How much was your business last year at the new dock? A. We
rented the new dock on the Ist-of July. We are just closing our books now,
our year ended last week. Our tonnage to the Ist of July runs something
over 50,000 tons.

Q. Something over 50,000 tons in the first year? A. Yes.

Q. Well the first of July took in the whole season for that year? I
mean—? A. Navigation opens the 1st of May anyway.

Q. Well I know, but when did you bring in your first coal? A. Well
we didn’t take possession of the dock until the 1st of July; I think we had
cargoes in by the middle, 15th or 20th.

Q. You were able to make your arrangements in advance? A. Not
much in advance.

Q. Well you could have got it in when you got possession? A. Well
there was a doubt. There was a bridge had to be completed across the main
channel, we couldn’t get access.

Q. But at any rate we have been able to show how your business was
distributed. Now I gather from something that is in one of these papers
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that you transferred coal from one of your yards to another at times? A. At
times.

Q. That would be two handlings. That would be unnecessary if you
knew where to put it in the first instance? A. No, only in the case where a
smaller yard runs out of fuel and we would—it is an advantage to us to have
storage to draw from to furnish those small yards.

Q. Where was the storage. Church Street? A. Church Street.

Q. Was that then transferred from any other yard except Church
Street? A. We have made transfers where we have been short.

Q. To any extent? A. Not to any great extent.

Q. But you made substantial transfers at Church Street? A. At the
time, although we have eliminated it in all our figures.

Q. Can you tell how much you have eliminated, in order to get at your
figures then? A. Yes, I can. _

Q. You could give us over a period of years how many tons each year
you had to take up at Church Street after you had once had it there and take
it to another yard and put it in the other yard? A. Yes, our figures, we can
produce that.

Q. Was that going on every year, can you answer that? A. To some
extent.

Q. To what extent? A. And it would pay for the new dock today to
do some of it.

I am not suggesting that it would not? A. There is $1.25 difference
you see of the freight rate on coke between water and rail.

Q. Mr. Marshall, you carry us all around with these figures. Does coke
enter into it before 1926 to any extent, or does it not? Now you have said it
didn’t; now you raise——7?

MR. OsLER: No, he didn’t say that. A. ’24, sir.

Q. Before 1926 you said not enough to bring up any by water? A. That
is quite so. .

Q. And I assume it wasn’t to any extent? A. Well it is quite a factor
now.

. I know it is a factor now and you have a very excellent property
today to handle it? A. Except for the additional cartage.

Q. Well you have additional cartage and you have trucks for that pur-
pose and you have depth of water and you handle it right off the boat and you
didn’t handle it that way before and you have really a modern up to date
plant now and you had nothing of that when you were at Church Street? A.
We haven’t anything, Mr. Tilley, except a vacant lot at the present time, and
our dock.

Q. Well you have water and so on?

MR. OsLER: Thatis Mr. Tilley’s idea of a modern plant.

MRr. TiLLEY: Yes, it is, exactly.

Q. Well, Mr. Marshall, let us go back to this: The transfer of the coal
from Church Street to your other properties was an expensive matter if you
had to transfer. Can you tell me that per ton in money? A. Of course it
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didn’t have to be bagged; it was merely a matter of pulling the handle and
loading the truck and taking it up in the yard and dumping the truck.

Q. Quite a simple proposition when you don’t want it to mean much;
it seems to be a different thing when you want it to mean a lot. I am asking
how much it did cost to load a truck, truck it to another yard and unload
it there? A. Mr. Tilley, there wasn’t a great deal of it done.

Q. You say you don’t know, is that it?. A. [ wouldn’t go so far as to
say that; it is a difference as to the yard you put it in, the distance.

Q. Can you give us any figure on it? A. Cost on the basis of about
ten cents per ton mile. ’

Q. The labor of handling it wouldn’t be very well spread out on a mile
or two haul? A. Well you take the average.

Q. Well. Your page 3 of item 4, Exhibit 19, gives the number of
cargoes and the total net tons and you tell us twenty cargoes and twenty-one
thousand odd tons? A. Nearly twenty-two, yes.

Q. Just slightly over a thousand tons to a cargo. Now how is that?
Isn’t it usual to have about 2000 to 2500 tons to a cargo? A. We invariably
employ one or two boats that work in with us.

Q. What boats? A. We had a boat named the Veronica which used
to bring in about twelve or 1300 tons; it has brought as much as sixteen or
1700 tons on one or two occasions.

Q. What was the other boat? A. The old St. Joseph.

Q. And what was it capable of taking? A. It was a small boat only
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