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Present at the Hearing :

LoRD SIMONDS
LorRD MACDERMOTT
Sir MADHAVAN NAIR

[Delivered by SIR MADHAVAN NAIR]

This is an appeal from the judgment and order of the High Court of
Judicature at Patna dated zoth Apml, 1942, which set aside an order
passed by the Subordinate Judge, First Court, Patna, dated 29th Novem-
ber, 1941, dismissing a petition of the respondents under section 47 of the
Code of Civil Procedure.

The appeal arises in an execution proceeding of the money decree passed
by the Subordinate Judge, First Court, Patna, in money suit No. 5 of
1939, dated 22nd August, 1g40.

The appellant before the Board is the decree holder (plaintiff) the Bihar
Bank Limited. The respondents are defendants Nos. 1 and 2 in the suit.

The order passed by the Subordinate Judge in the suit was as follows:

“* Suit decreed against defendant No. 3 in the presence of defendants
4 to 6. . . . The suit is dismissed as against defendants 1 and 2
with costs. "

In the execution of the decree which was for Rs.15.718 —7—0 with inter-
est and costs, one-third share in certain joint family property called the
Khadga Vilas Press held to belong to the third defendant was brought to
sale.

The respondents objected to the attachment and sale on the ground that
the property was joint family property.

The Subordinate Judge disallowed the objection, but the High Court
allowed it and set aside the Subordinate Judge’'s order.

The question for determination in this appeal is whether one-third share
in the Press could be sold in execution of the decree obtained by the
appellant against the third defendant.

The money suit was instituted by the appellant against the respondents—
the brothers, defendant No. 3—the widow, and defendants 4 to 6—the
daughters, of one Rai Bahadur Ram Ran Vijoy Singh—who will herein-
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after be referred to as the Rai Bahadur—for Rs.15.718—7—0 which was
said to have been borrowed by him on an overdraft account. The Rai
Bahadur carried on the business of printing and was the proprietor of a
press called the Khadga Vilas Press. He died in 1936. The appellant
alleged that the money was lent for carrying on a joint family business of
the Rai Bahadur and his brothers.

The respondents (his brothers) admitted that they were joint with the
Rai Bahadur, and the business was joint family business, but they denied
that the money was borrowed for the joint family business or family
necessity. The widow, the third defendant, alleged that her husband the
Rai Bahadur was separate from his brothers and the business was a
partnership business carried on by the Rai Bahadur and his brothers in
partnership, but that the money was not taken for the purpose of that
business.

The sixth issue in the case was:
‘“ Was the debt in question created by the Rai Bahadur for the
purpose of his business and other family necessities as alleged by the
plaintiff and was the same binding upon the defendants? '

The Subordinate Judge held that the Rai Bahadur died in a state of
jointness, that the business was joint family business and that the appellant
failed to prove that the loan had been taken for joint family business or
for family necessity. He however decided that ‘‘ the debt is binding upon
defendant No. 3 to the extent of the share of the Rai Bahadur in the joint
properties in her hand *” as ‘‘ defendant No. 3 under section 3 (2) of the
Act 18 of 1937 (the Hindu Women’s Rights to Property Act) as amended
by Act 2 of 1938 got in the joint family property the same interest as her
husband had *’.

It may be stated that at the time when the execution of the decree was
taken an appeal against the decree was pending.

It is common ground that as the Rai Bahadur died in 1936 the Hindu
Women’s Property Act of 1937 as amended could not be made applicable
in the case of his widow but in view of the finding of the learned Subor-
dinate Judge in the money suit that the Rai Bahadur’s widow had one-
third share in the joint properties left by her husband and the Khadga
Vilas Press was a joint family property, the Subordinate Judge held that
it was not open to the respondents to object to the sale of the property
in the execution proceeding.

On appeal, the order of the Subordinate Judge was set aside by the
High Court. After referring to the opinion of the Subordinate Judge who
tried the money suit that the widow was entitled under the Act to the share
which her husband had in the joint family property and is liable for his
debts, the High Court observed as follows:

‘“ Had the court which made the decree gone no further than its
findings that the Rai Bahadur and the appellants were joint, that the
business was a joint family business and that the loan was not taken
for the joint family purpose there would have been no difficulty in this
case; but the observations in the judgment which followed these find-
ings have given rise to the ground on which the decree-holder and
the widow resist this appeal. Those observations were unnecessary
for the decision of the case and were not raised either between the
decree-holder and appellants who both alleged that the family was
joint and that the business belonged to the joint family, or between
the widow and the appellants.”

Their Lordships agree with the above view. The rule is well estab-
lished that an execution Court cannot go behind the decree and question
its correctness; but when the decree is silent, as in the present case, and
gives no indication as to what property should be sold in execution,
it iz permissible for the Court to look into the judgment in order to find
out whether upon any issue properly raised and determined as between
the parties interested the property brought to sale has been held to belong
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"o tine judgmert debtor. On the main issue raized in the case the pro-
party has been held to be joini family property and the suit has been
dismmssed as against the respondents. The question as regards the liability
of the widow was not in isiu2 cither between the defendants nfer se
or hetween the decree-hulder :pliindff) and the defendamis. The observa-
tions in he money suit—as peinted our by the High  Court—were
unnecessatry for the decision of the case, and werc not in issue buiween the
pariies: and iurtiwr, the order of he Cour: does not meniion that one-
third share ol the widow in the property should be sold.  In this con-
nection 1: may alse be noted, as pointud »ut by the Subordinate Judge
I hiz order. thai ** i is conceded by both parties that the Rai Bahudur
died in 1936 . . . and Act [T of 1938 cruld not therefore b made
applicable to the widow.”  In the circamstances iheir Lerd-hips hold
that it was opun to the respondents fo :ay that the propeny could not
2 sold as it was joint family propecty, cpecially so, os the suit had
been dismissed a- against thom.

I'neir Lordzhip: wili humbly i.dvise His Majestv that this 2ppea! <hould
he dismi:sed with costs,
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