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PART I

No. 1.
The Plaint of the Plaintiff.
IN THE DISTRICT COURT OF COLOMBO.

Dr. M. G. PERERA OF COLOMBO ... ittt Plaintiff.
No. 15069. vS.
1. ANDREW VINCENT PIERIS of “ Winston”’ Tewatta Road.
Ragama.
2. THE ASSOCIATED NEWSPAPERS OF CEYLON, LIMITED,
10 Mc Callum Road, Colombo.............civiivo... Defendants.

On this 6th day of September, 1943.

The plaint of the Plaintiff abovenamed states as follows :

1. The plaintiff is a member of the Medical profession practising at
Colombo. He is also engaged in the business of distilling arrack.

2. The 2nd defendant is the proprietor of a daily newspaper known
as The Ceylon Daily News and having a large circulation in Ceylon. The

No. 1
The Plaint of
the Plaintiff,
6th Septem-
ber, 1943

1st defendant prints and publishes the said daily newspaper for and on.

behalf of the 2nd defendant at premises known as Lake House situated at
Mc Callum Road, Colombo.

20 3. The defendants in the issue of The Ceylon Daily News of 25th May
1943 pubhshed at Colombo, within the jurisdiction of this Court of and
concerning the plaintiff the following, said to be an extract from Appendix
C to the report of the Bribery Commission :—

““Dr. M. G. Perera, who gave evidence was completely lacking in
frankness and pretended that he knew very much less about the transaction
than he actually did ”.

4. The plaintiff states that the words aforesaid impute dishonesty to
him and imply that he gave false evidence before the Bribery Commission
which evidence was taken in camera and that they are therefore defama-

30 tory, of him.

5. By reason of the publication by the defendants as aforesaid of the
words reproduced in paragraph 3 hereof, the plaintiff has suffered in his
reputation as a professional man and as a man of business. He estimates
the damages suffered by him at Rs. 50,000/-

631—B



No. 1.

The Plaint of
the Plaintiff,

6th Septem-
ber, 1943
—conlinued

No. 2.
Answer of
the Defen-
dants, 26th
November,

1943

2

6. A cause of action has accrued to the plaintiff to sue the defendants
jointly and severally to recover the said sum of Rs. 50,000/- which the
defendants have failed to pay though thereto often demanded.

Wherefore the plaintiff prays for judgment against the defendants
jointly and severally for the said sum of Rs. 50,000/- with legal interest
thereon from date hereof till payment in full for costs of suit and for such
other and further relief as to this Court shall seem meet.

Sgd. S. M. H. MASHOOR

Proctor for Plaintiff.
Documents relied on by the Plaintiff : 10

The Ceylon Daily News dated 25th May, 1943.

Sgd. S. M. H. MASHOOR

Proctor for Plaintiff.
Settled by:

SAM P. C. FERNANDO,
J. E. M. OBEYESEKERA,

M. T. DE S. AMARASEKARA, K.C.
Advocates.

No. 2.
Answer of the Defendants. 20
On this 26th day of November, 1943.
The answer of the Defendants states as follows : —

1. Answering paragraph 1 of the plaint the defendants admit that
the plaintiff is a member of the Medical profession and that he is also
engaged in the business of distilling arrack.

2. The Defendants admit the averments contained in paragraph 2
of the Plaint.

3. Answering paragraph 3 of the plaint the defendants state that the
issue of the Ceylon Daily News of the 25th May, 1943 published the state-
ment referred to in thesaid paragraph which is a true extract from appendix 30
C to the report of the said Bribery Commission and that the said statement
concerns the Plaintiff.

4. Answering paragraph 4 of the plaint the defendants state that the
said words “Dr. M. G. Perera who gave evidence was completely lacking in
frankness and pretended that he knew very much less about the transaction
than he actually did”” do not have the meaning attributed to them in the
said paragraph and that they are therefore not defamatory of the Plaintiff,
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Answering paragraph 5 of the plaint the defendants deny that by A No. 2
the publicatlon of the said words the plaintiff has suffered in his reputation tpe Dofen.
as a professional man or as a man of business. The defendants state that %ants 2b°th
the plaintiff did not suffer damages in a sum of Rs. 50,000/~ or in any sum I;;g"i‘wi,’,,

by reason of the said publication. nued

6. Except as is hereinafter admitted the Defendants deny all and
singular the allegations contained in paragraphs 5 and 6 of the plaint.

7. Further answering the defendants state:

() That the Governor of Ceylon in August 1941 appointed a
10 Commissioner for the purpose of inquiring into and reporting
upon the question whether gratifications have been promised,
given or paid to members of State Council with a certain
object or for a certain purpose or whether such gratifications
are or have been solicited, demanded, received or accepted
by members of the State Council as a reward and/or recom-
pense for certain services.

(b) That the said Commissioner held an inquiry into the said
matters and sent his report to the Governor of Ceylon about
gth April, 1943.

20 (c) That in paragraph 18 of the said report the said Commissioner
discussed what wasreferred to therein the arrack contract grati-
fication incident and the said Commissioner at the end of
the said paragraph stated that the matter is more fully dis-
cussed and reasons for his view given in appendix C.

(d) That the statement referred to in paragraph 3 of the plaint
forms part of the said appendix C. That the defendants bona
fide published in the said issue of the Ceylon Daily News the
finding of the Commissioner a judicial tribunal empowered
to enquire into the matters referred to in paragraph 7(a)

30 hereof.

(¢ That the defendants published an accurate report of the said
appendix C which is part of the said finding and that the said
publication was therefore a privileged publication.

For a further answer the defendants state :

8. That the said report was issued by the Government of Ceylon as
a sessional paper and was available for purchase at the Government Record
office and the said publication was therefore a privileged publication.

For a further answer the Defendants state :—

g (@) That part of the said extract consists of comment on a matter
of public interest,
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(b) so far as the words complained of consist of statements of fact,
they are in their natural and ordinary meaning true in sub-
stance and in fact, and that in so far as they consist of ex-
pressions of opinion they are fair and bona fide comments
on matters of public interest and the said statements were
published bona fide for the benefit of the public and without
malice.

Wherefore the Defendants pray for the dismissal of the plaintiff’s
action,

(2) for costs and 10
(3) for such further and other relief as to this Court may seem meet.

Sgd. H. A. ABEYEWARDENE

Proctor for Defendants.
Settled By :

N. M. DE SILVA,
A. R. H. CANEKERATNE,

H. V. PERERA.
Advocates.

No. 3.
Issues Framed. 20
No. 1506q.
s5th June, 1944.

Advocate M. T. DE S. AMARASEKARA K.C. with advocates
J. E. M. OBEYESEKERA, S. FERNANDO and SAMARA-
WICKREMA for the Plaintiff.

Advocate CANEKERATNE K.C. with advocates GRATIAEN,
E.G.WIKRAMANAYAKE and N. M. De SILVA for the defendant.

Mr. Amerasekera points out that in the plaint that has been filed
through an omission there is no prayer and he draws attention tothe motion
in which that error is sought to be rectified. 30

Mr. Canekeratne has no objection.
The motion is allowed of consent.
Mr. Amarasekera opens his case.
Mr. Amarasekera suggests :

() Do the words referred to in para. 3 of the plaint impute dis-
honesty to the plaintiff ?
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(2) Do the said words imply that the plaintiff gave false evidence . No- 3.

. .. I fram-
before the Bribery Commission ? ed, sth ﬁme,
. . . . 1g44—conti-
(3) If the answers to 1 and/or 2 are in the affirmative are the said nusd

words defamatory of the plaintiff ?
(4) What damages.

Mr. Canekeratne objects to 4 and says as framed it is too wide. He
refers to para 5 of the plaint. He submits 4 should be framed as follows :

4 (a) What damages has plaintiff suffered as a professional man and
as a man of business by reason of the said publication ?

10 At this stage it is agreed that 4 should read:

(4) ~ What damages if any has plaintiff suffered in his reputation
as a professional man and as a man of business ?

He suggests further:

(5)  Are the words complained of a part of the report of the Com-
missioner ?

(6)  Did defendants bona fide publish an accurate report of the
Commissioners report ?

(7)  Was the publication a privileged one ?

8 (a) Was the report issued as a Sessional paper ?
20 (b) Could any person purchase a copy of the said report ?
(¢) Was the publication a privileged one ?
9 (a) Are the words complained of so far as they consist of expressions

of opinion fair and bona fide comment on a matter of public
interest ?

(b)) Was the statement published bora fide for the benefit of the
public and without malice ?

10. Has a cause of action accrued to the Plaintiff to sue the defendants
for damages ?

Mr. Amarasekara objects to 5—does not arise on the pleadings. I ask

30 Counsel whether it is the fact that what the Daily News published concern-

ing the plaintiff was not an accurate extract from Mr. L. M. de silva’s report
appendix C.

Counsel admits that is so.
That being so issue 5 is unnecessary.
Mr. Amarasekara accepts the other issues and frames :

(11) (a) whfich c;f the words complained of consist of statements of
act

(b) Are such words true in substance and in fact ?
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Issuffiri'm (¢} Which of the words complained of consist of expressions of
ed, 5th June, opinion ?

1944—-conti- .

nusd (d) Are such words true in substance and fact ?

(12) Was the evidence of the plaintiff before the Bribery Commission
taken in camera ?

(r3) 1f sois the said publication privileged even if the answers to 7
and 8c are in the affirmative.

Mr. Canekeratne has no objection to issues 11 and 12. He accepts 13
also.

I ask Mr. Amarasekara whether the issue of malice is raised at all in 19
this case ?

Mr. Amarasekara says if the Court holds that a qualified privilege
arises in this case the plaintiff is not raising an issue to destroy that qualified
privilege, but his case is that the qualified privilege does not arise at all.

No. 4
Plaintif’s No. 4.
P Plaintiff’s Evidence
Perera.

Examination Mr. AMARASEKARA calls:
Dr. M. G. PERERA. Sworn:
I am an M.R.C.S., England and L.R.C.P. London.

I was in the Ceylon Medical College and before proceeding to England 20
I was working for the Intermediate and went away. I went in 1910.

I returned from England in June 1914. It was just before the last
war. I was working at the London Hospital while 1 was there. I did not
join Government service here I had private practice. I had a dispensary
and surgery at Beruwella. Within a short time I built up an extensive
practice and I was very much in demand in the Waduwa and Ambalangoda
area. While I was engaged in my professional work I also did planting of
rubber. I invested my earnings in planting rubber. I made a consider-
able sum of money both in my profession and as income from my proper-
ties. 30

In 1920 I married a daughter of Mr. W. A. Fernando Notary public of
Tambarawella in the Chilaw Negombo area. He was a landed proprietor
and my wife got a considerable dowry from her father.

In 1924 I opened a distillery at Tambarawella with the special per-
mission of Government. That was the only distillery outside the Kalutara
area to distil arrack for the Government. I was specially requested to do
this by the then Excise Commissioner Mr. T. W. Roberts. Iinvested about
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three lacs on the distillery. I got on well in the business, it flourished and 'N?i'ﬁ?é
prospered. While running this distillery I continued to do my professional eyidence
work. My brother-in-law Dr. J. D. Fernando looked after the distillery for Dr- M. G-
me. He looked after it up to June 1929. In that year Government came Examination
to a decision with regard to all distilleries in the island, they wanted them —continued
concentrated in one area namely the Kalutara District. In pursuance of
that decision of Government I had to abandon my Tambarawella Distillery
and I opened one in Magonna and that cost me another two lacs. That
cost me less because 1 was able to transfer my machinery there. From
10 that year about the end of 1929 the Distillery work was managed by me
with a special staff. 1 have been distilling arrack for the Government from
1924 and the contract is always for five years. Since 1924 my contract up
to date with Government has been renewed every five years. The last
contract I got from the Government was on 5-1-44 for five years. During
the last 20 years I have distilled arrack for the Government worth about
33 to 4 million rupees.
In 1934 I removed my residence to Colombo. I transferred the prac-
tice of my medical work also to Colombo. I have a dispensary at Beru-
wella. After I came to Colombo I began to practice as a doctor here but
2¢ 1 had no dispensary here. 1 practice at Bambalapitiya and my clients
from Beruwella and other places still come tome. I own an office in Colom-
bo for my business transactions as well as a dispensary to give prescriptions.

My wife and I own a lot of land. I own about 800 acres of rubber, all
tapping and about 500 acres of coconut. 1 am worth today about 25 lacs.
In ordinary times it may be about 15 lacs.

I knew there was a lot of agitation in the country about State Council-
lors taking bribes. There were rumours and talk about it. I became
aware of the fact that a Commission was appointed by His Exellency the
Governor to inquire into these allegations made against the councillors. The

30 Commissioner appointed was Mr. L. M. D. de Silva one of His Majesty’s
King’s Counsel. I knew Mr. de Silva personally. 1 belong to the same
community as he. 1 was summoned by the Commissioner by his letter ot
20-11-42- P2.

To Court.

I do not know how the learned Commissioner had ascertained that I
was in a position to give evidence.

I did not know why I had even been summoned. I duly appeared
before the Commissioner on the appointed date that is 27-11-42,

What did he tell you ?

Mr Canekeratne objects.

40 Mr. Amarasekara refers to section 8.

I ask Mr. Amarasekara whether he is calling Mr. L. M. de Silva. He
says he is not. He says he is not asking me to adjudicate on the truth ro
otherwise of the statement of Mr. L. M. de Silva it is merely to explain the
conduct of this witness.



No. 4.
Plaintiff’s
evidence
Dr. M. G.
Perera.
Examination
—continued

Mr. Canekeratne is heard.

The question is not free from doubt. I think the question should not
be put.

In consequence of what Mr. L. M. de Silva told me I answered his ques-
tions. With P2 the Commissioner forwarded to me copies of Ordinance
No. 25 of 1942 and 26 of 1942.

The questions were answered in confidence. The press were not there.
The proceedings were in. camera. Mr. de Silva the Commissioner himself
questioned me. There were two other gentlemen in the room one seated
away from the place where I was at the end of a long table and the other 10
near Mr. de Silva. I could not say whether there was a gentlemen taking
down the evidence. There was one gentleman who was going about—
going out and coming in. I presumed him to be Mr. de Silva's secretary
because Mr. de Silva was speaking to him all the time. I do not think
the other man was a stenographer, because he was at the end of the table
and he could not hear me. 1 do not know who took down the evidence.

After giving my evidence the following year I left for India that was
in 1943. I went on the 1oth of May. I went on a holiday. I returned on
the 1st of June. When I returned I found many letters awaiting my at-
tention and there was the postcard P3 addressed to my wife. My wife also 20
accompanied me to India. I produce it. It was an anonymous post-
card. On the back of it is a cutting from appendix C. When I read this
I understood the significance of it. I grasped the allusion.

When you first read it did you know it was a quotation from the Bri-
bery Commissioner’s report ? No. I made inquiries at my office and my
attention was drawn to the publication in the Daily News. I produce that
publication Pr1.

The Times did not publish it.
What was your feeling when you read it ? I was very upset.

What do you say is the meaning that you gave to these words, Dr. M. 30
G. Perera who gave evidence was completely lacking in frankness? It look-
ed as if I had lied. In other words that the Commissioner had called me
a liar.

To Court.

What was your grievance against the Daily News or the Commissioner ?
Both I believe. '

The Daily News is a paper that is widely read in Ceylon and with a large
circulation. It is read by my friends.

I buy the Daily News daily. There is no other morning paper and
I must have it in the morning. A large number of my friends also read the 40

paper.
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What is the effect of this publication ? I have gone down in their Plao- -
aintiff’s

estimate of me. evidence
_ Dr. M. G.
Has any of your friends told youso? Yes several. One of my uncles Perera.
is Mr. Bernard Jayasuriya. He told me so and others Soysa, Cooray and Fxamination

several others. It has damaged my reputation greatly. I have brought
this action to vindicate my good name. I assess my damages at Rs. 50,000.

I am a very wealthy person. I am not going to enrich myself by this.
If T get this money I will send it to the war fund. I am a practising Catho-
lic.

10 XXD. By Mr. Gratiaen. N Ni’i‘ﬂ‘f'
amn S
You do not for a moment suggest that the defendants are actuated by evidﬁlc(e;
any personal illwill against you ? I have reason to think that it is so. o - G
Who ? The Daily News. gggfg;lexaml-

Why ? I have written to them several letters and they have never
published a single one. Only the Times published them.

Letters about what ?  Political aspects and about affairs in Beruwella
and Kalutara— they never published a single one of the letters. The Times
published all my letters which I sent them.

You heard your counsel state that there is no charge of malice against
20 the company at all ?  Yes, because you asked me the question I said the
truth.

Do you say there has been actual illwill against you ? I have reason
to think.

I know Mr. L. M. de Silva for many years.

When you heard that the Governor had issued a Commission to him
to investigate these charges of bribery against Councillors you agreed with
everybody that he was the right man for the job? No.

'Did you write to the Daily News in one of those unpublished letters
saying that you did not think he was the right man ?

30 I may have written.

What is wrong with Mr. L. M. de Silva? 1f I am pressed. I do not
think he was the right man to be appointed Commissioner.

What were his disqualifications ? I have reasons.

Is it because he was a man actuated by personal spite ? No. Do you
agree he is an extremely able man? Yes eminently able. He actually
was a Judge of the Supreme Court ? Yes, eminently clever.

Honest ? No.
Financially dishonest ? No there are other kinds of dishonesty.
Intellectually dishonest ? No character.
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Cross-exami-
nation—con-

tinued

10

Immoral ? You cannot define immorality. Some people think im-
morality is morality and morality is immorality. He is a good Roman
Catholic, but he sued his wife who was insane for divorse on the ground of
malicious desertion. An action which she could not defend. I have no
regard for that man. Do you like the Daily News to publish that ? No
I do not. I said I did not like to say but you pressed me.

You said you are interested in public affairs, did you write to the press
saying he was not a suitable man ? I did not write to all, I wrote to the
Daily News.

To The Times? No.

Why did you continue to write to them if they did not publish ?
Because that was the paper I was reading. I very rarely read the Times.

Before writing the letter you knew it would not be published ? No I
thought they would publish such a thing.

Did you in your letter to the Daily News make such insinuations against
this distinguished lawyer similar to what you said in the witness box ? No.

What were the objections which you raised in the letter which you
wanted the Daily News to publish? That he was not so qualified as to
find out who was taking money.

10

Your point is that you thought that he was not a suitable person to 20

judge the verasity of witnesses and so on? No, I thought he would get
puzzled owing to the difficult position he was. What he had in his mind
would be wo 1ng him always. He was not the most suitable man.

You thought owing to the mental worry he would not be able to find
out the truth ? There are more qualified Doctors of Law. Did you say
anything else against him in that letter ? No I said he was not fit.

.Have you got any other charge against him, I do not want details
of what he did, or of his alleged murky past, I want the headings as to why
he is disqualified ? Dishonesty, mental worry and there are my personal
feelings because I had injured his feelings once.

Many years ago ? Many years ago.

So that he was not qualified for judging your verasity ? That was one
of the reasons.

I injured his feelings some years ago, may be six or 7 or 8 years ago.

Any other charges? No. That was enough. He was prejudiced
against me and he was not on good terms with me.

When you appeared before him to give evidence did you raise any
objection to his hearing your evidence ? He invited me there. I did not
go willingly. I did not know what to say and 1 went. If I did not go a
warrant would have been issued.

30

40



11

I did not write to the Governor who issued the Commission. I did not - mﬂﬁ

go so far. evidence
Dr. M. G.
You satisfied yourself by writing a letter to the news paper ? That Perera.

was long before, not after I received the summons. It was when he was {19 ~exami-
appointed. tinued
You knew that the State Council had passed certain resolutions asking

that a commission should issue to investigate charges of bribery ? Yes.

And you knew that Mr. L. M. de Silva’s name was suggested by the
Council itself ? I did not know that.

10 And you knew that there was a good deal of talk even before that date
that there were certain Councillors whose names were suggested as bribe
takers ? No, there were rumours. A few of the Cougcillors were taking
money. "

That matter was taken up by the State Council and this commission
was issued ? Yes.

When you gave evidence was it on oath ? Yes so far as I can remem-
ber.

And you were sworn as a Roman Catholic? Yes.

And your evidence I take it must have been taken down by a steno-

20 grapher ? I could not say that. May not have been because it was an

ordinary conversation between us. I did not pay much attention even, he

was simply talking to me as he was talking at any other time. I answered
all his questions.

To Court.
Was the evidence recorded as it is now being done here in Court ? No.

A question was put there was a slight pause and a man was taking it
down ? No they were suggestions. 1 could not see a man taking down
anything.

It was an ordinary conversation.

30 You mean the proceedings were chaotic. I could not say that because
I have not had experience of such chaos.

Was there that atmosphere of calm that is necessary for a proper judi-
cial proceeding ! Well, there were four people.

There were two people one at the end of the table and one near about
Mr. de Silva going out and coming in again and sitting down and I was
simply talking to Mr. de Silva.

Am I to understand then that people obstructed you and made it dif-
ficult for you to understand Mr. Silva ? No I understood him alright.

Was Mr. Silva  taking down any notes ?  Yes now and again pencil
40 notes.
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You were given every opportunity of giving frank evidence ? 1 gave
frank evidence.

And he gave you every opportunity of doing so? I gave frank evi-
dence because there was no other evidence I could have given.

And you were given every opportunity of giving frank evidence ?
He was seated and talking to me and there was no interruption.

There was nothing to prevent a frank exchange of views between
yourself and Mr. de Silva? Yes there was an ordinary conversation.

When he started questioning you did you know what you were going
to give evidence about ? I actually did not know. 10

From what he said you knew what was going to happen ? Yes.

And we now know it is about an alleged bribe of Rs. 2,000 received by
a councillor whois now dead to be given to three others, you were being
questioned about that ? Not exactly that way. The question was whether
I would agree with him, that is the point.

“Is it not so’’ he always put the questions in that way. He was sug-
gesting leading questions.

He was putting leading questions as, so and so said such a thing, don’t
you agree with me and I said yes or no. If he was not satisfied he put it
in another way and so on. 20

To most of the questions your categorical denials were taken? Yes
I was quite frank because there was no other attitude for me to adopt. I
had nothing to hide.

The matter on which you were required to give evidence was in connec-
tion with the suggestion that Rs. 2000 had been given by a group of dis-
tillers to a certain State Councillor ? (Mr. Ameresekere objects to the
witness being asked what evidence he gave. Mr. Gratiaen says he is not
asking him what evidence he gave.)

You knew that the subject on which your evidence was required was
an alleged gratification given by a group of distillers ? I understood that 30
he was asking me to confirm his view. The views he had already formed ?
Yes.

To Court.

There are 8 distillers and the suggestion there was that the distillers
had given a santosum ? Some of them. You understood that the
position was that a number of distillers were anxious to get the renewal of
their contracts without tenders being called for from the public ? That is
a downright lie.

(Mr. Ameresekere objects, he says this is really trying to get out what
a witness said.) 40
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Mr. Gratiaen points out that there is an issue as to whether this Pamufﬁ

statement is true. evidence
Dr. M. G.

Mr. Ameresekere refers to section 4 of Ordinance 25 of 1g42. Submits Perera.
TOSS ami-
this is an attempt to use evidence given by the witness in camera against ration son.

the witness. tinued

Mr. Gratiaen says if this view is correct then the issue raised by the
plaintiff should go by the board.

I think Mr. Ameresekere’s objection is sound. Under section 4 the
witness cannot be asked anything about any evidence he gave before Mr.
10 de Silva.

You knew before going to India that the report of the Bribery Com-
mission was going to be published in a Sessional paper ? Not the slightest
idea. Unfortunately I could not get the Ceylon papers in India. I was in
Mysore. When I came back I did not buy a copy of the report. When
I saw these things I wanted to verify and then I bought it.

To Court.
On the day that the Sessional paper was published I was in Madras.

You also found when you came back that the Daily News was publish-

ing extracts from the Sessional paper in some serial form ? No I did not

o¢ know. It is only when I read the postcard that I went to find the paper

and then my secretary in my office showed it to me and it was read out.

That is the first intimation that you received that Mr. Silva had referred to
you in his report ?- Yes.

After that you must have had a look at the other papers to see what
observations were made in other parts of the report ? No.

I bought one of the Sessional papers to find out. Everything that was
said was not about yourself 7 Yes.

Both in the body of the report and the schedule ? No not in body of
the report, only where it is now in that corner.

You will admit that what defendants have done is to publish the
exact words of the appendix C? I did not compare it.

I cannot say still whether there 1s any différence. 1 have not compared
it. I gave the matter to my lawyers.

And as a result of what your lawyers told you you are satisfied it is
an actual and faithful report of what is in appendix C? They did not
express it in that way they said it is an accurate report.

The headlines did not refer to you at all? I am one of the distillers
and 1 am in that.
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No. 4. What is the word that refers to you there ? Arrack, arrack, I am in
Plaintiff's  arrack. Much more than other distillers it is I.
Perera. The word arrack referrs more to you than anybody else? More

Cross-exami- reflection on me.
nation—con-

Hmsed You did know that those other distillers had given evidence before
Mr. Silva? Yes, the papers said so.

And you summoned everybody to give evidence in this case who gave
evidence before Mr. de Silva? Not everybody and few of them.

Tell me who they are ? Michael Gunaratne, D. E. Seneviratne, Geral
Fernando, Gilbert Seneviratne was a distiller at this time, Michel Guna- )9
ratne came in afterwards. Cooray and Wijeratne.

For what purpose did you summon these people ? 1f I was asked
whether I had given any money these people will bear me out that I had
no connection in that. All of them know that I was the only person who
did not care two hoots about Batuwantudawe or anybody else in the
Council.

And you were against having anything to do about payment to any
councillor 7 To anybody. I did not want to do that kind of thing. There
was no reason for it.

These witnesses all know that ? Yes. 20

That was a matter which Mr. de Silva was investigating ? According
to the papers and you said so just now.

Had you asked these distillers what evidence they gave ? No I asked
them to tell the truth.

Did you know anything in fact about the Rs. 2,000 payments ? No.
Would it be correct to say that the attitude you adopted was that you knew
nothing about it ? That was not an attitude that was the fact.

You are bringing this action merely to defend your character ?
Yes.
Are you a member of any clubs ? Yes. 30

You have not been asked to resign from any club as a result of this
publication ? How am I to know that, in the future a lot of things may
come up.

You have not been asked to resign from any club in consequence of
what the Daily News has done? Not up to date.

What are your clubs? The Sinhalese Sports Club, the Aero Club.
I am a member of the Y.M.C.A. These clubs have not taken any action.

My last arrack contract with Government expired on 30-4-44 that is
the 1939 1940 contract. The usual habit of the Government was to take
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the new contract in before the expiry of the old one and we signed the new _ No. 4.

Plaintiff’
contract on 5th January. evidonce
. . - . . - Dr. M. G.
Before the existing contract expired in April this year the Government pegers,.
gave you a fresh contract for another five years ? Yes. Cross-cxami-
nation —con-

Are there any clauses in that contract under which a contract can be tinued
terminated owing to improper conduct ?

There is no such thing.

The Government had a discretion as to whether they should give you
another contract or not ? I do not believe that.

16 The tender board can accept my tender.

I cannot remember the date when I sent in my tender for the new con-
tract, I think it was about December 1943. The tender board did not re-
ject my tender. Isentin my tender after 25-5-43. My tender was accepted
early this year.

And that contract is for how many gallons ? As much as I can pro-
duce.

In what way has your reputation been affected ? My contractors may
get disheartened.
There is no fear of the banks worrying me because I have money in the
20 banks., The chief thing in the contract trade are the contractors. I have
about 9o odd contractors and I do not know how many of those people
may now be thinking of getting out of me.

You are not leading evidence to prove that these contractors have got
disheartened or are thinking of leaving you ? Can I gauge that situation.

You have so far had no trouble with any of them ? No.

Any other possibility that you visualise for the future in regard to
your reputation as a business man ? No if I have my rubber that will be
bought by the companies whatever my character, and the same with regard
to my cocoanut. ‘ -

30 ‘There is nothing to worry about that then ? No.

As an owner of estates you did not fear that the Dasly News hasin any
way prejudiced your position ? No.

Any other business head in respect of which you fear something might
happen in the future ? The most important thing is the contractors.

Are you suggesting that you should be paid Rs. 50,000 because there
is the possibility of a contractor getting disheartened ? Not only one, 1
have about go and some of them may eventually get disheartened. 1 have
the Daily News to pay Rs. 50,000 for the loss of my reputation. Reputa-
tion is worth more than 10 lacs.

Are you asking money for the reputation you have lost or are going
toJose ? Itisnot a monetary value of the reputation, there is no other way
of punishing such a person.
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Has it suffered as a business man up to date ? I cannot gauge it up to
date.

Nothing has happened to make you feel that it has suffered as a busi-
ness man ¢ I cannot gauge it.

So that you do not know whether it has suffered or not ? That is right.

There is no objection to professional medical men engaging themselves
in any trade or business ? There is nothing wrong in a doctor becoming a
distiller. If he is a M.D. he cannot, but I am not an M.D. nor can a
F.R.C.S. and I am not an F.R.C.S.

You are fortunate that you have not the qualifications which would 10
disqualify you in engaging in business ? It is fortunate in one way and
unfortunate in another way.

Your activities as a business has given you less opportunities of devot-
ing your time to your profession than in the early years ? I do not think
I can agree with you, I am an active man.

You have always had plenty of time ? I always make time, to attend
to all my work.

To Court.
The busiest man is the man who has got the greatest leizure ? Yes,

In spite of the distillery business your practice flourished ? Yes at 20
that time now I have reduced my practice because I came away. I reduced
the Kalutara and Beruwella practice 10 years ago and I retired to Colombo
to have less of it.

You really dodged the practice because you did net have the time ?
You can use any language, dodged or to give up.

I mean that because it was taking so much of your time in Kalutara
and Beruwella you came here in order that you may not be bothered with
so much work ? I wanted to restrict my professional work owing to my
other activities.

I started practising in Colombo 10 years ago. Kalutara patients and 3
Beruwella patients still come to see me, and a few Colombo patients.

So far as you know you cannot mention any patient who has decided -
to go to another doctor because the Daily News published this? I am
not a man who can read other people’s thoughts.

Have you found a dwindling in practice ?° Yes for the last one year.

I have kept books of my professional work. 1 am not producing those
books. My practice has not dwindled but my work is getting less.

Do you attribute that to the Daily News? Sometimes it comes to me
that it would be so but I do not mind that because 1 want a little rest.
I am only concerned about my reputation. 40
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Do you attribute the loss of practice to anything done by the Daily , Neo_s.

News? ] cannot say that. evidence
Dr. M. G.

Is it mostly a dispensary practice ? No prescription. I gave a pre- Perera.
scription and the patients go to Cargills or some such place and buy the ﬁ;‘gf;n?jff;

medicines. I have no dispensary here. Most of my patients come from tinued
Beruwella.
What is your professional income about a year ago? I could not say
that. I give a lot of fee prescription.
What is your income from the profession as a doctor ? I could not
10 give an idea.

Was it over Rs. 1,000 a month ? It must be less. I cannot give an
idea.

You have not got the vaguest idea, do you keep books? That is only
with regard to the dispensary.

When I sent my income tax returns I just put a round figure.

It 1s purely mental. I calculate that it may be so much and give the
figure. Most of my prescriptions are given free today. I do not rely on
my medical profession.

It is your reputation as a doctor and not your earnings that you are
20 concerned about ?  Yes.

Are you calling any evidence to show that your reputation as a doctor
has in fact suffered one jot since 25-5-43 7 Nobody will come and give
evidence like that. T did not try to get such evidence because it would
be a failure.

Can you point to anything to infer that your reputation has suffered ?
Yes I felt it myself and my friends came and saw me. They say I have
gone down in their estimation.

Mr. Bernard Jayasuriya is coming to give evidence, not as a doctor
but as a man known to me. Man’s honour is more important than money.

30 Is there anything which you can tell the court to infer that your re-
putation has suffered as a doctor ? I did not go and find out from people
whether they did not trust me because of this.

With so many years as a doctor I take it that a certain number of
patients have always come to you? Yes.

Can you tell the court of any particular patient who has stopped coming
to you now? 1 cannot.

There are several people who regard me as their family doctor. No
such people have given me up.

(Mr. Gratiaen wants me to note that the questions which follow are to
40 be deemed on the issue of damages.)

631-—C
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You said in examination in chief that you are now fairly wealthy you
came back from England and did well as a doctor you were able to invest
moneysin profitable businesses, did you borrow money for business purposes ?
Yes I had to borrow a number of times my business was so great.

So that really when times were good you were very well off and when
the depression set in you had a bad time? Yes.

And creditors used to sue you ? Yes some of them.
In regard to quite a number really ? Yes.

Were there ary people who sued you for money that you did not owe ?
No, T admitted the liability but I wanted an accounting in many cases when 10
they were wrong. They had charged me exorbitant rates.

You also frequently resorted to technical defences under the Money
Lending ordinance ? Not I but the lawyers.

You swore affidavits that were put before you? Yes.

They were correct affidavits because I won every case. Every case
was settled or won. In one or two cases I thought of taking judgment but
even then I sympathised with the man and gave him money. 1 fought
them on principle.

Did you give instructions to your lawyers that as you were being sued
by your creditors it would suit you to file answers in order to gain time? 20
No, they would have given time had I asked them. It was not a question
of time, there were errors in accounting.

The defences under the Money Lending Ordinance ? That was my
counsel’s advice, I do not know about the law.

When Counsel said that there is a good legal defence did you adopt
it 7 Why should T advice the lawyers.

You accepted that advice ? I had to take it when it was given. You
did not contest any genuine claims ? I contested the wrong ones.

I remember being sued by Don Carolis & Sons for a sum of Rs. 1,309.
That was not a genuine case and in the appeal they came to a settlement. 130
filed an answer in that case saying that I had paid the full amount. I
cannot remember saying I had paid and settled the full claim, but if counsel
says so I will accept that. [ lost that in the lower court but won in appeal.

I gave evidence in that case. Frankly? Always.

In appeal they came to a settlement in the course of the discussion.
The settlement was that the amount I mentioned was accepted. There was
a difficulty about a cheque. I had to pay the value of that cheque.

Messrs F. J. and G. de Saram said that Plaintiff’s claim and costs having
been paid and settled in full they moved for satisfaction of decree ? That
is not so. 40

You deny the appeal was dismissed ? I cannot say anything about
that. They came to a settlement. Plaintiffs said never mind we have
been doing business give a cheque and I said alright and gave a cheque.
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Would it be correct to say that the amount of the cheque represented  No- 4.

the full claim ? That may be how they entered it I did not give more than fv‘?&‘;f;f;
Rs. 800. They wanted Rs. 8oo and I gave it. Dr. M. G.
Liptons sued me. I settled that. I do not think they came to the Sross-exami-

courts. When I got the summons I settled it. I admitted liability and paid tinued
it. It was during the depression time. I cannot remember whether I did
not file answer.

If an answer was filed it would not have been a true one because you
just now said it was a true claim ? 1 cannot say because I gave the matters
10 to the lawyers and some days later they asked me to settle it and I paid.

(Answer read in that case.) You said their accounts were inaccurate
and you pleaded that all moneys due had been paid and settled? 1 cannot
say that. This was a long time ago. Mr. de Saram at the Pagoda asked
me to get a proctor to file answer and they would settle it. It was not to
be a bogus answer. He wanted me to file some answer and to come to terms
and I said alright.

Do you admit or deny that you filed an answer in that case pleading
that you had paid the amount ? They said simply to file answer. Mr.
de Saram asked me to get any proctor to file an answer and to get a date

20 and pay it. I gave the papers to a proctor and said do what you can that
I would settle it.

Did you not think it was a disgraceful thing for a professional man to
file an answer pleading payment ? I took the advice of Mr. de Saram. He
said do this I will settle the matter and that is what happened.

The answer was filed may be on 15-7. I may have consented to Judg-
ment in October.

By filing that answer you were able to get four or five months ?  Yes.

Then you paid in instalments and it took two years to complete the
payments ? During that time two years even were not enough but I paid.

30 Was any of this litigation reported in ﬁi press ? No, if the papers
reported the fact that a professional man pleaded payment and then
consented to judgment would that injure the reputation of that man?
Plaintiff’s proctor advised me to take a certain course.

If you were in difficulties why did you not ask Plaintiff’s proctor to give
you time to pay? They said it is better to have a judgment.

What was the difficulty in consenting to judgment by instalments as
soon as summons was served ? I did not know the procedure of the law.
I asked Mr. de Saram what to do in the matter and he said put in an answer
and pay it. I will see to the rest. '

40 You agree that by filing that answer you did get some extra time from
the court 7 No, the court would have given me a lot of time,
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It was not necessary to put in that untrue answer then ? I did not,
the proctor did.

LUNCHEON INTERVAL
Sgd. R. F. DIAS,

D.J.

XXN. (Contd.) 5th June 1944.

It is correct that there are many many cases in which you were sued ?
And I paid.

Sued and ultimately paid but having in the meantime filed answers
denying liability ? I admitted my lability. 10

In nearly every case you filed some sort of an answer ? Being advised
by my lawyer.

To Court.
Did you make dilatory pleas to gain time ? No.

You know sufficient of what goes on in Court to know that there are
two ways of gaining time from a Court; one is to come into admit liability
and make an application for time or for permission to pay by instalments -
that is not the method you adopted in all these cases ? Under the advice
of my lawyers.

The procedure adopted by you was to file answers contesting the ac- 20
curacy of the plaintiff’s accounts sometimes actually pleading that you had
paid the amount due and ultimately when the case came up for trial you
settled the case and consented to judgment ? In many cases the case
was settled then and there. Sometimes the case was settled afterwards.

Would it be fair to say that in most of the cases where you filed answer
you had no serious intention of contesting liability ? I have admitted the
liability.

To Court.

Was there a single case in which you filed answer in which the
plaintiff’s case was dismissed ? In the telephone case when I was away. 30

Except for that plaintiff always got judgment? Plaintiff never got
judgment. The case was settled. A consent motion was signed by me and
money was paid thereafter in accordance with the consent decree.

The money was paid several months after the consent decree was
entered ? When you file answer the case fixed for trial. In the mean-
time the case is settled.

When the case came up for trial on the trial day . . .? The proctor
said the case was going off.



21

Will you admit frankly that owing to your indebtedness at the time  Xo 4.

. . . . Plaintiff’s
you were anxious to have as much time as the ingenuity of your lawyers evidence
could get for you ? 1 was always drawing Rs. 30,000 to Rs. 40,000 gggll/f- G.
a month and was paying them. Cross exami-

nation—con-
Yet you were sued for small sums under Rs. 1000/-? 1 can’t remember. tinued

Liptons was one case. Mr. de Saram filed action and wanted me to file
answer. That was a long time back. Was there any other motive except
pleasing Mr. de Saram in filing answer pleading payment ? No.

You paid the full sum in one lump sum ? No. I paid the amount now
10 and again when he asked for a cheque I gave it.

When he did not ask you did not bother ? He did not bother either.
To Court.

Why did you not pay the whole thing at once ? I had other arrange-
ments. If I had not made other arrangements I would pay it then and
there.)

You admit that in most of the cases plaintiff succeeded in getting judg-
ment ? He got a consent decree.

To Court.

Do you know that once an answer is filed the Court must enter a
20 decree ?  Yes.)
You remember Cargills suing you? Yes, similarly. '
You ultimately consented to Judgment being entered against you for
payment of the amount of the decree by monthly instalments of Rs. 75/- ?
May be.

There you did not meet any proctor in the Pagoda because the proctor
has been applying for attachment, execution etc.? Nothing happened.
The cashier and the credit manager saw me several times.

A professional man who is so sensitive as to his reputation did it not
worry you to feel that writs were out against you? Writs were not out
30 against me to my knowledge.

You never heard that Cargills were taking out writs against you ? Do
you remember when there was an application fixed for enquiry and you
filed an affidavit ? 1 can’t remember. [f ever there was a writ out against
you would you forget that ? No writ was out against me at any time.

(Mr. Cratiaen marks journal entries in case No. 42659 D1.

Mr. Gratiaen says that D1 is to be marked only on the question of
damages namely that a person in such a situation would not be entitled to
the damages claimed.

I think on that ground it will have to be admitted.)
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Plad-4: When you came back from India in June 1943 and found an anonymous
evidence  letter waiting for your wife you went to the Government Record Office and

pr. M. G. got a copy of the Bribery Commission’s Report ? I sent my secretary for it.

Cross-exami- You know that any one of the public could have bought it for go cents?
tinued I believe he was told it was out of print. He went round to some of his

friends and got a copy. He got it from one of the State Councillors.

Lots of people tried to get copies but could not ? I do not know. I
got one copy with a promise of returning it. He allowed me to keep it
till the case was over.

(The sessional paper is marked D2.) 10

The relevant passages in this report about the arrack contract are
paragraph 18 of the body of the report and schedule C? May be. The
witnesses who were examined are the various distillers summoned today ?
Some of them.

You were not present when they gave evidence ? No.

Have you had discussions with them as to what evidence they gave ?
No.

You know they were all summoned like you in connection with this
particular allegation that a State Councillor got Rs. 2,000 from the distil-
lers ?  Yes. 20

You had all met at a Mr. Gooneratne’s house ? No when? Before
this money was supposed to have been given? I took myself and Mr.
P. A. Cooray a document to sign. The contract he said was 3 cts. below
the former rate.

You know Mr. L. M. de Silva’s finding ? That is not correct. Two
or three people meet in an eating house and discuss certain things. May
be at one time I may be one and two or three others. At other times I
may not be there but two or three others. There was no anxiety to extend
the contract. The 2 or 3 cts. reduction was long afterwards. I can prove
that only distillers can tender. 30

After the tenders were settled the Excise Commissioner wanted 2 or
3 cts. lower than the previous price. I took the letter to Mr. Kularatne’s
house to get his signature and he gave his signature to it.

It is a correct statement of fact that you gave evidence? I had a
conversation.

It is unusual to have conversations with the preliminary of kissing the
Bible - why did you kiss the bible before the conversation took place? Be-
fore every Holy Mass I kiss the Bible.

You went on a summons from Mr. L. M. de Silva? Yes. I thought
it was a conversation. When I went he said good morning. He said good 49
morning ? Yes.
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Did not anyone say I solemnly swear that the evidence I shall give is , No. 4.

; ; Plaintiff’
the whole truth nothing but the truth etc.? Not the same wording. evidonte
Similar wording ? Yes. Porer.

The words of the oath are prescribed by law ? I do not remember g;?fgniﬁx

whether Mr. L. M. de Silva read out anything like that. They got me to “nued
kiss the bible.

You knew Mr. L. M. de Silva was administering the oath ? I did not
think that.
What do you think he was doing ? He asked me to come in and I
10 went in.

For what purpose did you think he was handing the Bible ? e wan-
ted to get certain information from me.

Did he want you to kiss the Bible before you give that information ?
I can’t remember whether it was so or not.

Possibly you did not kiss the Bible ? I can’t remember. There was
some ritual attached to the kissing of the Bible ? I can’t say whether the
ritual was read out to me.

Are you seriously suggesting that you did not know that you were
going to give evidence? I do not suggest that at all.

20 You were summoned to give evidence ? I was to go there on that
letter. It is not a summons.

To Court.

How many times have you given evidence in a Court of law? 5 or
6 times.

Did Mr. L. M. de Silva administer an oath to you? I can’t remember.
Actually I can’t remember whether he did so or not. I can’t remember
the way he did that.)

Did you give evidence before Mr. L. M. de Silva the Commissioner or
did you not ?  Whatever I knew I told him.

30 What is the difference between that and giving evidence ? In the
council surroundings - when I give evidence 1 have my counsel and the other
side argue.

If you are a witness who is not a party to the case you do not bring
counsel ? I thought I was not a witness.

Did you ask that the position be clarified ? It did not occur to me.
I thought it was a formal talk

You thought he was consulting you whether you agreed with his views?
Perhaps so. I thought he was trying to get facts from me to confirm his
view. That is to confirm what he had heard from other people.

40 Can you see any difference between your stating the facts and giving
evidence 7 That is what I can’t understand.
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Plan: 4 Have you any doubt in your mind thinking back as whether you did
evidence ~ Not definitely kiss the bible have the oath administered and you swore
Dr.MG.  golemnly to speak the truth ? There is no difficulty to state that if I can
E?;iiixami- remember correctly. I am trying my best to say yes or not but I cannot

nation—con- remember.

tinued -
You cannot therefore say that it is incorrect where he says that you
gave evidence ? Since that book says I have to take that statement as
correct.

You have to take that as a correct statement of fact 7 As it is written
there.

When you read the report did you form the conclusion that this wicked
man Mr. L. M. de Silva had disbelieved your evidence ? Yes. When you
got the postcard you got this sessional paper and you read it did you feel
indignant ?  Absolutely.

Because he had rejected your evidence what wasit that enraged you?
Because he was condemning my innocence. I was not a party to it and
he ran me down as a liar. That is what I thought - for no fault of mine,

You felt that he had wrongly disbelieved your evidence ? That is my
point of view.

10

You remember you gave evidence where you were sued by a chetty ? 20

Yes.
You were cross-examined by Mr. Wickremenayake ? Yes.

You were cross-examined to credit and it was suggested that your
evidence was disbelieved by Mr. L. M. de Silva? He asked me the
question and I did not want to answer the question. The Court upheld
the objection.

The Court overruled the objection and made you answer the question?
No. That question was dropped.

Now what I am reading is the question ? 1 do not know.

Your recollection is that the judge upheld the objection and said you
need not answer the question ? I could not follow it very carefully because
I was excited a bit. Mr. Wickremenayake excited me very much.

“ My point of view is that the Bribery Commissioner did not disbelieve
my evidence ”’ - you swore that ? I may have said that. At an excited
moment 1 do know what I said.

You did not know what you were saying ? He was asking the ques-
tion and I do not know . . .

Are you excied now ? No.

Did Mr. L. M. de Silva believe you or disbelieve you ? He disbelieved
what I said that is what I understand.

30

40



25

The publication of this extractin the Daily News was brought to your _ No. 4.

. . Plaintiff’s
notice in ? In June early June. evidence
. Dr. M. G.

On the 1st June I saw it. That was the day I came. Perera.

Cross-exami-
Did you there and then decide to take up the matter ? I was very fation—con-
vexed. When I came to the office the next day . ..

The following day you were able to get the sessional paper ? I was
enquiring from my secretary. He said he had read this in the papers that
is how I came to know it was in the papers.

Before that I did not know it was published in the papers.
10 You were both very angry that the Dasly News had published it ?
I was angry - I do not know about the Secretary.

I found it out on the 2nd June. I found my reputation had been in-
jured as a public man as a professional man.

You decided to take action ? No. I was going to see what was going
to happen what more will come out.

What more could come out ? There was a post card and I was waiting
for developments. I was thinking some of my friends will come. They
came and met me may be about the middle of June.

Then you decided that it was time you vindicated your character in

20 the Courts ? I went to my lawyers . I went somewhere in June.
You decided to file action thereafter ? Yes.
To Court.

The Government printer had committed a libel ? Yes, some of my
lawyers said even the Government printer could be brought in. When did
you decide to sue the defendant ? I was waiting till my daughter’s wedd-
ing was over. That was on August 4th.)

What is wrong with sending a letter of demand ? I may have instruc-
ted my proctor to send a letter of demand. After that I was busy about
my daughter’s wedding. We were consulting several lawyers.

30 You decided that you must sue for Rs. 50,000/-? 1 wanted to make it
a lac. I said I would run a paper against this commercial paper. I said
I might start a newspaper if I got a lac and put another two lacs and see
that injustice is not done to the world.

So that you might write letters to your editor every day ? That may
be the practice with other papers.

Now I have decided to give this to the war charities.

To buy-aspitfire 7 Yes.
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plaggiﬁ% I suggest to you that you were not serious when you made those allega-
evidence  tions against Mr. L. M. de Silva-the imputations against Mr. L. M.de Silva —

Dr. M.G. (o you wish to alter that ? 1 would like to add to it.

Perera.

g;‘t’:gne_"_g’;‘ There was one remarkable suggestion you made in connection with

tinued his getting a decree in a Court of law. The decree you are referring to was
a decree entered by this very Court ? I do not know anything about it

the world speaks about it.
You do not know what the decreeis ? That is the rumour everywhere.

You have no personal knowledge whatever with regard to the facts ?
I have somewhat personal knowledge. 10

You said a few minutes ago that you knew nothing about it ? I said
it was rumour well-known everywhere. I also know something personally,

Do you personally have sufficient knowledge to justify your making
a statement of that nature on oath that the decree was improperly obtained?
I can’t say that. It is not gossip.

No. 4. REXN.
Plaintift’s . . . - .
evidence During the depression that is after 1929 most Colombo financiers were
g;el\fa',%e_ in grave difficulties ? Particularly the rubber proprietors.

examination You yourself were in financial difficulties ? Yes. Because I had to
raise a lot of money for Government contracts. 20

The price of rubber had gone down ? Yes, and coconut. Even arrack
too.

You had to find the money for your business as well as to run your
estates ? Yes.

You had commitments entered into during the good time you could not
meet them during the depression ? Yes.

You were sued in these courts in various cases 7 Yes.
In every case you paid your just debts ? Yes, with interest.

Sgd. R. F. DIAS

D.]. 30
No.4. BERNARD JAYASURIYA .. .affd: 45.
Plaintiff's
evidence I am the member for Avisawella in the present State Council. I was
Eyg&g;;‘ml so elected in March 1943. Iknow Dr. M. G. Perera. He was a good friend
nation of mine for 15 or 20 years. The Bribery Commission issued its report the

month after I entered the State Council. As a member of the State Council
I was entitled to a copy of the Sessional paper published at the instance of
His Excellency the Governor. I got a copy. I read the report. I did not
read the appendices. This report was later the subject of discussion in the
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State Council. An Ordinance was passed compelling the members against , No- 4.
whom findings had been made by the Bribery Commission to keep away e“éﬁnlces
or resign. 1 do read the Daily News regularly. I remember seeing an ar- B J% asu-
ticle in the issue of the Daily News of 25th May relating to the extension of ;330,11"12‘,;:
the arrack contract. That is appendix C to the report. I was attracted #nued
by the headline Rs. 2,000 payment to four councillors. I read through the
whole of that article. There is a reference to Dr. M. G. Perera. I was
surprised to read that. That was the first time I saw it. I did not read it
in the Commissioner’s report. After reading this I thought Dr. had deli-

10 berately lied. I knew Dr. Perera to be an honourable man. I would
believe him on oath. I would believe him without an oath. Iam a member
of the Sinhalese Sports Club. Sois Dr. Perera. There was discussion about
Dr. Perera there. Dr. Perera’s conduct in this matter has been the subject
of unfavourable comment. On reading this Dr. Perera went down in my
estimation. It did not hold him up to contempt redicule and hatred but
I lost regard for him. I met Dr. Perera afterwards. 1 met him in the Fort.
I spoke to him about it. I asked him what he had done to deserve this cas-
tigation. T told him I read this paragraph and I was surprised. The
doctor said he never lied. I remember the doctor being away in India.

20 My conversation was after he returned - somewhere in June.

XXN. No. 4.

Plaintiff’s
He is never a practising doctor. I did not know he was a practising e‘”d‘;f;‘;u_
doctor. I thought of him as a business man. He is still a very prosperous riya, Cross-

arrack distiller. examination

You know when the sessional paper came out it was a best seller ?
Everybody was talking about it.

Everybody was trying to borrow everybody else’s copy ? Everybody
was talking about the findings.

Some councillors against whom the Commissioner had reported adver-
30 sely they tried to vindicate their character in the Council ?  Yes.

But the council as a whole decided to accept the findings of the report
as the findings of a fair impartial tribunal ? Yes.

We are all very proud of Mr. L. M. de Sllva ? I know him and I have
a great regard for him.

Everybody approved of him as a suitable person ? He was a suitable
person.

As a matter of fact his findings were so whole-heartedly accepted by
the Council that when some of the guilty gentlemen did not voluntarily
leave the Council legislation had to be introduced to turn them out ?  Yes.

40 On the basis of his findings of fact ?  Yes.

The other six resigned voluntarily ? Yes.
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Plamod Legislation was introduced to get rid of one gentleman ?  Yes. Iam
evidence DOt a member’of the Sinhalese Sports Club now. I was a member till quite
B. Jayasu- recently. Dr. M. G. Perera is not a very regular member. He vsed to come
eamination there occasionally.

—continued Sgd R. F. Dias,
D.J.

Mr. Amarasekara puts in P1 to P3 and closes the plaintiff’s case.
Sgd. R. F. DIAS,

D.J.
No. 5. No. 5. 10
De_fendants'
%ﬁeﬁfﬁ, Defendants’ Evidence
E N
xammatmnD-C. ISO69/M 9th June, 1944

Appearances as before.
A. C. RICHARDS. Sworn. Govt. printer.

My department is responsible for printing all Government publications
such as sessional papers.

To Court.

Sessional papers are normally issued under the authority of the Finan-
cial Secretary but in this case it was issued under the authority of His
Excellency the Governor.) 20

I produce the letter dated 18-5-43 from the Secretary to His Excellency
the Governor D3. In accordance with those instructions I printed the report
of the Bribery Commissioner as Sessional paper 12 of 1943. The final proof
was returned on the 18th May 1943 and was published on the 19th May 1943
simultaneously with the Gazette Extraordinary. 212 copies were published
for circulation and 250 for sale and 10 for the Commissioner. The 250 were
sold in the Record Office. We sent them for sale on the 19th and an addi-
tional 225 reprints were asked for immediately and they were sent on the
24th. The Government bSessional papers are issued free of charge to the
press. Sessional paper 12 of 1943 was sent by me to the Ceylon Datly News, 30
Ceylon Observer and Times of Ceylon, the Dinamina and the Virakeswar:.
722 copies were printed altogether.

XXn. Nil.
Sed. R. F. DIAS,

D.J.
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Orion de Silva. Sworn. No. 5.

. . . . L. Defendants’
At the time of the publication of the Bribery Commissioner’s Report evidence

in the Daily News I was the associate editor of the Ceylon Daily News. do Silva,
I have been employed by the Associated Newspapers for about 20 years.
A copy of Sessional Paper 12 of 1943 was sent to the Daily News free of
charge on 19-5-43 by the Government Printer. The events leading up to
the appointment of Mr. I.. M. de Silva was a matter of considerable public
interest and the report was eagerly awaited by members of the public.
When T received Sessional Paper 13 of 1943 we published a large number of

10 extracts —practically the whole report. It began on the 20th May and
we published up to the 28th May. All the portions of public interest
were published. We quoted the Commissioner verbatim. I selected the
extracts for publication. I was not actuated by personal animosity. The
plaintiff is a stranger to me.

XXN. Defondants’
I selected the passage for publication. Certain omissions were made f{f‘é‘fﬁf

they were very small omissions. Only certain matters relating to trivial cross-exami-

incidents were not published. nation

What do you mean by trivial incidents ? If I am shown a copy of
20 the report 1 will point out.

For instance from Appendix W to ZZ at page 43 of the report.

Those I did not consider to be of much public interest. I thought
they were unimportant and were not of public interest. I can’t say whether
they were published without looking at the papers but I do not think they
were published. We had no room for everything in the report. We had
no room for what was not important.

Everything in this report except what appeared at page 43 was pub-
lished on the ground that they were important? Everything I published
which I thought was of public interest.

30 Everything except what appeared at page 43 did you publish in the
papers ? I published everything. There are other omissions.

On other pages what were the omissions you made ? I must go through
the newspapers to check.

Will you please go through the newspapers and tell us what are the
omissions you made ? You published the entirety . . .?

(Mr. Gratiaen at this stage says he will mark the copy of the Daily
News of 20-5-43 D4.)

That contains the Commissioners Report to the Governor.

(Mr. Gratiaen marks D5 Daily News of 21-35-43—that contains
40 appendix B.

6
He marks D, Daily News of 22-5-43—that contains Appendix E.
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No. 5. We first published the main report and thereafter published the

Defendants’ .

evidence appendices.

de Silva, .

Cross-exami- Dy Dally News of 24°5'43.

n.ation —con- i ) ) .

tinued That only contains an Editorial reference to the indebtedness of
Councillors.

D8 of 25°5°43—that contains the extension of the arrack contract.

Dg of 28543 —that contains no extract but there is an editorial about
the unnamed councillors.

Did you published the report verbatim? No.

What are the omissions ybu made ? One instance is we omitted the 10
terms of reference.

What else ? The terms of reference were known to the public.
Then I started quoting the report verbatim.

Have you published the report verbatim except the terms of reference ?
At this distance of time I cannot say.

Is it a matter that you as an associated editor left in the hands of others
in the office ? I took this over myself.

Then you will be able to tell us more easily whether you published the
report to the Governor of the Bribery Commissioner verbatim ? I will
have to compare it and see. 20

Nor have you any recollection what you did on the 1gth May ? All
that I published was verbatim— not the whole report.

To Court.

How many copies of the Sessional Paper did you have in the office ?
Three copies because we have three papers. You would give an order to
the printer to print certain things in that— what would you do? I would
cross out a portion which I did not want printed and then send it with an
order to the printer. The rest will be printed.)

Have 'you got the copy of the Bribery Commissioner’'s Report which
you used in the office on the 1gth May ? No. ) 30

It is not now available ? That is so.

You are not at the moment able to tell us what omissions you made
from the report of the Governor except of course the terms of reference ?
I can tell you in a minute.

(Witness compares the Sessional Paper with D4).

I left out the paragraphs up to 9. 1 started from g. I took in paras
10, 11, 12. I have the entirety of 12. I have the whole of 13, 14 and 15.
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I omitted the first two sentences of 16. I have the whole of 17. I have the Debro. 5
whole of 18, 19, 20. We had our own headings. We said refusal to accept cyigence
registered letters. The Commissioner had Mr. Abeygunasekera and regis- de Silva,
tered letters. I had the paragraphs 21, 22, 23, 24, 25, 26, 27, 28, 29, 30 and jation - ron.
31. That was of intense public interest and we published the entirety. tinued
Para 32 was published. I did not publish para 33. I published para

34, 35, 36, 37, 38, 39, 40, 41, 42, 43. There are appendices A to Z and ZZ.
You only published appendices B, C and E? Yes.

The other appendices you did not think were of any public interest ?
10 Yes.

Will you just look at Appendix CC at page 28. Here the Bribery
Commuissioner has definitely found that a member solicited a bribe and took
it?  Yes.

That was omitted by you? Yes.

Can you give the reason why ? No reason —probably lack of public
interest in the matter.

Why do you say there was lack of public interest ? Mr. Abeyguna-
sekera has been sufficiently dealt with in the main report.

Shown Appendix D. There too there was a definite finding that the
20 allegation dealt with here was established ? You did not publish that ?
That too had been dealt with in the main report.

I suppose for the same reason you did not publish F though there is
a finding that the charge was established ? That too was dealt with
adequately in the main report.

In fact you would say if there are omissions you made those omissions
because those matters were sufficiently dealt with in the report ? Yes.

REXN. No. 5.

Defendants’
. Whatever you omitted did you omit by exercising your judgment as § G ge.
a Journalist what would serve the public having regard to the amount of examination

30 space available ? Entirely on my judgment and having that consideration.

Where a matter was fully dealt with in the main report you would leave
the relevant appendix ? Yes.

With regard to Appendix C para 18 of the main report is a very short
para of 7 or 8 lines ? Yes.

On the other hand the other incident paras 22 and 23 have very fully
dealt with the matter ? Yes.

In the same way you omitted an appendix dealing with the European
members ?  Yes,
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A number of paragraphs are devoted to the Euroi)ean members.

Personalities did not enter into the matter at all.

R Sgd.

Mr. Gratiaen closes his case putting in D1 to Dg.

Sgd.

Mr. Canekeratne addresses Court.

Nathan page 229.

Winfield on Torts 248.

Siemen vs. Nethereliff 2 Common Pleas Div. 853.

\

LUNCHEON INTERVAL.
Sgd.

Cites 7 H.L. 744.

(rgos) I, K.B. 505, 510.
(1918) 2, K.B. 405, 408, 41T.
(1892) 1, Q.B. 43T1.

3, C.i).D. 319.

6, C.L. Rec. 105.

2 C. & K, 580.

27, L.J.Q.B. 282, 28q.
(x893) 1, Q.B. 65.

(1925) 2 K.B. 158, 167.

8, T.R. 2¢8.

1, B. & P. 325.

4, L.R.Q.B. 73.

23, Q.B.D. 400, 407, 408, 412, 4710.
23, S.C. (Cape) 310, 317.
(1918) 2, K.B. 405, 412.

R. F. DIAS,
D.].

R. F. DIAS,
D. J.

R. F. DIAS,
D.J.

10

20

30
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Mr. Canekeratne says that the Government Printer says that the No.s. |
document which he read in court and of which a certified copy was ordered evidence
to be filed is being with-held by the Government Printer on the ground that de Silva, Re-

examination

he cannot do so without an order from the Treasurer. L continued
ORDER

The privilege should have been pleaded before the document was
produced in Court by the head of the department.

The document having been produced without privilege being claimed
the privilege is lost.

10 Further argument on Monday.
Sgd. R. F. DIAS,
D.J.
No. 6.
No. 6. Judgment of
Judgment of the District Court. e
June, 1944

D.C. Colombo, 15069/M.
Judgment.

The 1st defendant is the printer and publisher, and the 2nd defendant
company is the owner of the newspaper called the Ceylon Daily News.
They are sued for defamatory libel for publishing in their issue dated

20 25-5-43— P1, D8 the following words which are an extract from Appendix C
of the Br1bery Commissioner’s Report Dz2.

“Dr. M. G. Perera (the plaintiff) who gave evidence was com-
pletely lacking in frankness and pretended that he knew very much
less about the transaction than he actually did.”

It is contended that these words are defamatory of the plaintiff who
claims a sum of Rs. 50,000-00 as damages. The defence contends that
the words are not defamatory, and alternatively plead justification, fair
comment on a matter of public interest, publication on a privileged occasion,
and that the alleged libel is a fair and accurate report by a newspaper of

30 2 judicial proceeding.

It appears that on 15-5-41 the State Council of Ceylon passed a reso-
lution to the effect that a commission should be appointed to enquire into
charges of bribery and corruption made against members of the State
Council —see Sessional Paper XII-—1943 (Dz) page 15. On 13-8-41 the
Governor of Ceylon in pursuance of this resolution appointed Mr. L. M. de
Silva, K.C., to be the Commissioner—see the commission reproduced at
page 17 of Dz. In doing so the Governor was acting under the provisions
of the Commissions of Inquiry Ordinance No. g of 1872 (Chapter 276).
Thereafter, Ordinance No. 25 of 1942 (as amended by Ordinance No. 26

631—D
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No. 6. of 1942) was enacted. The Commission issued to Mr. de Silva was given
Jedgment o' statutory effect by Section 2(1) of Ordinance No. 25 of 1g42. Mr. de Silva
Court, 10th held the inquiry. Amongst the witnesses who gave evidence was this
]__u?:,',ﬁ,?,‘};’d plaintiff. His evidence, admittedly, was taken in camera as provided by

the Ordinance. By his report dated 3-4-43 the Commissioner reported his
findings to the Governor— see pages 1-I1I in D2. In para g he explained
why certain evidence was heard in camera. In para 40 he said that the
question whether his report should be published was not a matter for him.
He requested that appendices H, HH, HI, and F should not be published.
By letter D3 dated 18-5-43 the Acting Secretary to the Governor forwarded 10
the final proofs of the Commissioner’s report and certain of the appendices
to the Government Printer and requested him to publish the same as a
Sessional Paper. On 19-5-43 Sessional Paper XII of 1943 was published—
see the inner cover of D2. The outer cover shows that it was printed on
the orders of Government at the Ceylon Government Press and that members
of the Public could purchase a copy for the sum of ninety cents. 472 copies
were printed. Of these 212 were earmarked for certain persons. 10 were
sent to the Commissioner and 250 copies were available for sale to the
public. These were soon exhausted and a further 225 copies were printed,
making a total of 697 copies. Every newspaper in the Island was supplied 20
with copies of the Sessional Paper. No question of copyright was involved,
and the press honestly believed that it was at liberty to published what
was stated in the sessional paper either the whole or in part.

The defendants on various dates and in various issues of their paper
published certain parts of the commissioner’s report and some of the
appendices. It has been explained that the portions omitted either had
already been dealt with in the main report of the Commissioner, or were
considered to be lacking in public interest.

In paragraph 18 of the Commissioner’s report D2 he dealt with what
he called ‘“ The Arrack Contract Gratification Incident.” The learned 30
Commissioner said that there was evidence before him that in the year
1939 contractors to the Government for the supply of arrack decided to
pay four members of the State Council a sum of about Rs. 2,000-c0 for
the purpose of having their contracts extended without competition from
outside. He said that there was evidence, which he believed, that money
for this purpose was paid to one member of the State Council, since deceased:
but that there was no evidence that it was paid by the deceased member
to the others. The Commissioner in Appendix C more fully discussed the
matter and gave reasons for his views.

The title to Appendix C is: ‘ Alleged payment of gratification to 40

Messrs. ..., ..., ... and ... for the purpose of securing their services in
the Executive Committeeof .............. in the matter of the extension
of a Government contract.” Appendix C itself falls into four paragraphs
named : ‘‘ Witnesses examined,” ‘‘ Allegation,” ‘‘ Finding ”’ and ‘‘ Com-

ment.” Under the first paragraph the learned Commissioner enumerated
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the names of the witnesses who gave evidence before him. One of them Ju dggl-efl't of

is Dr. M. G. Perera, this plaintiff. In paragraph two under the heading tne District
“Allegation”’ the Commissioner stated ‘‘These witnesses (z.e., including the ¢ourt. 19th

Plaintiff) gave evidence with regard to the alleged payment of gratification g—coent:'r?:gd
to four Councillors . .. for the purpose of securing their services in the
Executive Committee of . . . Certain contracts held by distillers for the

supply of arrack to government were due to expire on April 30, 1939. The
allegation was that money was paid to the Councillors mentioned, in order
to secure their support to a proposal that the contracts should be extended

10 without calling for tenders...” One can therefore infer that the plaintiff
was one of the witnesses who was examined on the above mentioned facts,
he being one of the distillers.

The finding of the Commissioner is recorded in paragraph three,
namely, that without a doubt a sum of Rs. 2,000-00 was paid by the dis-
tillers (of whom the plaintiff is one) to Mr. .. . The learned Commissioner
also held that the distillers believed this money would be paid to the other
three. ““ Mr. .. .1s now dead, and there is no evidence that he distributed
money amongst the others. I do not think that any direct payments were
made to them.”

20 Then comes paragraph four which itself falls into three compartments.
There are first the comments of the Commissioner on the evidence generally.
Then comes the reference to the plaintiff, which forms the subject matter
of this action. In the last two paragraphs the Commissioner refers to the
evidence given by two witnesses Rodrigo and Siebel. The reference to
the plaintiff I have already reproduced.

The plaintiff’s case is that the defendants in publishing this paragraph
have defamed him.

That a newspaper which publishes or disseminates libellous or defa-
matory matter is liable in damages to the person defamed is a proposition
30 of lJaw which is so well established that I do not think it is necessary to
discuss the matter in detail. The first question which arises for decision,
therefore, is whether the plaintiff has succeeded in proving that the words
complained of are defamatory of and concerning himself ? In other words
are the words in question per se defamatory of the plaintiff, or do they
bear out the innuendoes suggested by the plaintiff 7 This is the subject of
Issues 1, 2 and 3.

To say or publish in print of a man who gave evidence either before

a Court of Justice or any other tribunal or person whose duty it is to assess
evidence and find facts, that he was completely lacking in frankness, and
40 pretended that he knew very much less than he actually did, is to impute
to that person that at a time when he had bound himself by an oath to
state the truth, the whole truth and nothing but the truth, he was wanting
in candour, that he was reticent secretive and uncommunicative ; and
that he pretended — that is to say he feigned or falsely claimed or simulated
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that he knew very much less about the matters he was being examined on
or deposing to than he actually did. I am of opinion that those words are
per se defamatory. In issue 1 the plaintiff says that these words impute
dishonesty to him. Inissue 2 it is urged that they imply that the plaintiff
gave false evidence of the kind known as suppressio vers. What is it but
an imputation of dishonesty to say that a witness, who is a doctor and a
distiller and therefore a man occupying a certain social status, that he was
lacking in frankness or wanting in candour when he gave evidence on oath,
or that ‘he was reticent, secretive, and uncommunicative and that he
pretended or feigned that he knew much less about the facts he was deposing 10
to than he actually did? A person who acts in that way is necessarily
a dishonest person. A false witness may give false evidence not only by
stating what is untrue to his knowledge but also by suppressing relevant
facts which he is aware of. In my view the words complained of impute
the innuendoes which the plaintiff seeks to place on them. The evidence
of the witness Bernard Jayasuriya, and the questions put to the plaintiff
in some other case when he was asked whether the commissioner had not
disbelieved him, support this view. It is perfectly clear that the learned
Commissioner, although he used very guarded language, intended to find
that the plaintiff had not acquitted himself as a truthful witness when he 20
gave evidence before him.

The words complained of are defamatory of the plaintiff ; and the
publication of them by the defendants being admitted, a prima facie pre-
sumption arises of implied malice, or as it is called in the Roman Dutch Law
“an antmus injurands.”’ In 21 New Law Reportsat p. 10 it was held “‘ It is,
I think, clear in regard to the law of defamation, that the law distinguishes
between two sorts of malice. One may be called ““implied malice,” or as it
is expressed in the Roman Dutch Law “animus injueandi,” and the other
‘““express malice.” Animus injurandi may be presumed, but express malice
must be proved, and the onus of proof of express malice lies upon the person 30
alleging it.”” Had the case ended here, the plaintiff would be entitled to judg-
ment, subject to the assessment of damages, unless the defendants can
negative the presumption of implied malice.

I therefore turn to the defences set up, and they are four in number :
(1) Justification-—Issue 11; (2) Fair comment on a matter of public-
interest— Issue g; (3) Publication on a privileged occasion ;—Ilssue 8;
and (4) that the alleged libel is a fair and accurate report by a newspaper
of a judicial proceeding — Issues ¢ and 7. Issues 12 and 13 raised by the
plaintiff follow from Issues 7 and 8(c).

In 12 New Law Reports 225 Wood Renton J. laid it down that in libel 40
actions when the defendant pleads justification and privilege, the latter
pleas only arise when the plea of justification fails; and that the two sets
of pleas should be kept distinct in the judicial mind. I, therefore, proceed
to consider the plea of justification first.
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This plea is raised in issue II. In 7 Ceylon Law Weekly 84 it was Jo. 6.
pointed out that the Roman Dutch Law as regards defamation differs from Pdgnent
the English Law in that truth of the defamatory statement is not a defence Court, 19th
to liability. In 39 New Law Reports at p. 131, which is an authority binding June, 1944,
on me, it was laid down that the Roman Dutch Law required not only
that the words are true in sub stance and in fact, but also that their publi-
cations was for the public benefit. It is therefore incumbent on the defence
to prove under the plea of justification (¢) that the words in question are
true in substance and in fact, and (6) that it was for the public benefit

10 that they should be published. Under this plea the defendants have to prove
that it is true that the plaintiff when he gave evidence before the learned
Commissioner was completely lacking in frankness and pretended that he
knew very much less about the transaction than he actually did. The
defendants urge that the Commissioner is an officer appointed by statute
to find the true facts about certain matters, that he heard evidence and
recorded his findings, which have been accepted by the Governor as proved
by the publication of the Sessional Paper, and that furthermore the State
Council of Ceylon has accepted those findings, because it enacted Ordi-
nance No. 14 of 1943, which is a law ** for the expulsion of Members of the

20 State Council, on the ground of their acceptance from any person, or the
offer by them to other members of the State Council of pecuniary reward
or other gratification in connexion with the performance or discharge of

their duties or functions as such members.’’

This Ordinance was assented to by His Majesty the King and became
law on 7-6-43. The defence therefore contends that a presumption of
regularity attaches to the findings of the Commissioner, and in the absence
of proof to the contrary, this Court will hold that his findings are true and
correct.

On the other hand, the plaintiff in giving evidence sought to impugn
30 the finding of the learned Commissioner as regards himself by attacking
the competency, impartiality, and honesty of this gentleman. The evidence
had been fully recorded and it is unnecessary for me to enter into the details
the plaintiff gave and desired to add to. All I need say is that His
Excellency the Governor and those advising him apparently do not share
the plaintiff’s views, for in the Commission issued to Mr. L. M. D. de Silva,
which now has statutory force, the Governor stated that ‘“ Reposing great
trust and confidence in your prudence ability and fidelity, do by these
presents nominate, constitute, and appoint you . . . to be my Commissioner.”
Had there been the sllghtest doubt about this gentleman’s qualifications,
40 would the State Council which was on trial have given statutory force to
the Commission issued by the Governor, or by Ordinance No. 14 of 1943,
act on his findings. I deplore this attempt to besmirch the character and
good name of a public man who is held in high esteem, especially when he
cannot defend himself. I reject out of hand the suggestions made by the
plaintiff.
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Yo 6. Counsel for the plaintiff, while he does not adopt the position taken
tjﬁle O trict up by his client, submits that the Court cannot decide whether the words
Cowt, 19th complained of are true in substance and in fact, because the evidence on
Ef:,;ﬁ;fﬁ:‘d which the Commissioner acted is not before the Court. He submits that

the findings of the Commissioner are not a judgment in rem binding on all
the world, and that it is capable of collateral attack. It is pointed out
that the statutes under which the Commissioner derives his powers do not
make his findings (except in regard to perjury—Ordinance 25 of 1942,
Section 7(4) ) final and conclusive. Counsel for the plaintiff submits that
like the procurator of Judea one may ask ““ What is the truth ”’? without 10
receiving a satisfactory answer.

I am of opinion, however that in the absence of evidence to the con-
trary, there is a presumption that the findings of the learned Commissioner
are true and correct. He saw the witnesses give evidence and watched
their demeanour, and in the absence of evidence to the contrary I feel
bound to hold that what the learned Commissioner found and what the
defendants published of and concerning the plaintiff is true in substance
and in fact.

I am however of opinion that the defendants fail in their proof that
what was published was for the public benefit. What the public were 20
interested in was not the manner in which this plaintiff gave evidence, but
as to whether their representatives in the State Council had accepted
bribes.— See 39 New Law Reportsat p.131forasimilarcase. 1 therefore hold
that the plea of justification must fail and I answer Issue 11 as follows :

}3)

11(a) The words “ Dr. M. G. Perera who gave evidence . . .” is a
statement of fact.

11(b) Those words are true in substance and in fact, but it was not for
the public benefit that that fact should be published.

11(c) The words “ Dr. M. G. Perera . ., . was completely lacking in
frankness and pretended that he knew very much less about 30
the transaction than he ‘actually did " are expressions of
opinion by the learned Commissioner.

11(d) Those words are true in substance and in fact, but it was not
for the public benefit that they should be published.

In regard to the plea of fair comment on a matter of public interest
there are two observations which arise at the-outset.

In the first place, the defendants in publishing what they did made
no comments —fair or otherwise. They merely published Appendix
C, omitting the first two and last two paragraphs, and reproduced
the rest without comment. In the second place, for the reasons already 40
given, the manner in which this plaintiff gave evidence before the
Bribery Commissioner is not a matter of public interest at all. Counsel
for the defence however argued that where a newspaper reported a comment
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made by someone else which is privileged, such comment is also privileged | _No.6.
when published in a newspaper. The case reported in 7 C.P. 606 does not e Sy
support this proposition. The following passage from the judgment of ?33“'1‘9‘“
Willes J. was relied on: ‘ The principle upon which those cases are Zcominue
founded is a universal one— that the public convenience is to.be preferred
to private interest, and that communications which the interests of society
require to be unfettered, may freely be made by persons acting honestly
without actual malice notwithstanding that they involve relevant com-
ments condemnatory of individuals.” I do not see how that passage is an

10 authority for the proposition that the reproduction by a newspaper of
someone else’s comment which by law is privileged, enjoys the same
« privilege accorded to the author of the comment. I think this plea fails
and I answer Issue g as follows :

9(a) The defendants made no comments, and the matter is not a matter
of public interest.

9(b) Yes.

Turning to Issue 8§, can it be said that the defendants published these
words on a privileged occasion ? I take it that the case for the defence
is that what they published is to be considered as having been made on

20 a privileged occasion, because it was published by a newspaper in the
discharge of a duty it owes to its reading public.

Counsel for the defence says that the Bribery Commission was appointed
because the public mind was uneasy by reason of the allegations made that
State Councillors were accepting bribes. This he submits is a matter of
public interest affecting every man, woman, and child in this Island. When
the Governor accepted the findings of the Commissioner, he acting under
‘“the residuary prerogative powers of the Governor’' promulgated the
findings in the form of a Sessional Paper. Counsel enquires what are the
duties, obligations and functions of afree press in a free country when such

30 a Sessional Paper is forwarded by the government to a newspaper, obviously
with the object that the fullest publicity should be given to its contents ?
Counsel submits that the press owes a duty to the public to keep it informed
of such matters as were found by the Bribery Commissioner ; and that in
publishing what they did, they did so fairly in the discharge of that duty
which the press owes to its reading public. It is therefore argued that in
the absence of malice the action of the defendants is privileged

The researches of the Bar have failed to throw light on the authority
under which a Sessional Paper is issued-in Ceylon Assuming for purposes
of argument that the Governor has certain ‘‘ residual prerogative powers

40 (a fact which the plaintiff strenuously denies), how can those powers descend
upon a newspaper ? No authority has been cited to show that this can
happen. The cases reported in 61 L.J.Q.B. 573 and 25 Times Law Reports
677 do not help the defendants. Apparently in England no judicial record
as we know it 1s maintained in cases tried in County Courts or of receiving
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Xo. 6. ¢ Orders made against joint stock companies. The successful party causes
tjﬁle Pitrict an entry to be made in a register which is-kept under statutory powers
Court, 19th ghowing that a certain judgment or order has been entered against a parti-
J_ufgem:,?ﬁfd cular person or company. The register contains a note to the effect that

although the name of a particular person may appear in the register as
a judgment debtor, there was no guarantee that the decree had not been
satisfied. By law any member of the public is entitled to inspect these
registers. Certain trade journals did for their readers what the readers
could have done for themselves. They published a list of the judgments
and orders entered in the register. In an action for libel it was held that 10
the occasion was a privileged one. It was also laid down that if a document
is open to the public, a newspaper which published the names appearing
in the register does not commit a libel, because they only did what the
general public could do for themselves by looking at the register. I do not
see how these cases are applicable to the facts of the case before me. It
is nowhere stated in any legislative enactment that the proceedings before
the Bribery Commissioner or his report are open to public inspection.
The statutes under which he acted show that they are not. The report
made by .the Commissioner is confidentially made to the Governor, and
no member of the public has the right to ask the Governor to allow inspection 2¢
of the evidence recorded by the Commissioner or his report. Therefore
the two cases relied on do not apply to the facts of this case. What
happened here is that the Governor acting on the advice of his ministers,
in view of the important questions dealt with, decided to publish a Sessional
Paper, and the Government sent copies of it when published to the defendant
newspaper. The defendants decided to publish certain parts of it, but in
doing so, they were not publishing the contents of a document which is

open to the public by right.

Counsel for the plaintiff submits, granting that the defendants have
a duty to make public the findings of the Bribery Commission regarding so
the allegation that State Councillors had taken bribes, the plaintiff is not
a State Councillor but a third party. [t is submitted that the statements
relative to the plaintiff enjoy no privilege since they are not relevant or
pertinent to the duty the defendants owed the public and do not relate
to the subject for which the Bribery Commission was appointed, but deal
with a matter in which the general public had no interest. It is urged that
the law does not confer on the Governor the power to publish the report,
and in any event that the name of the plaintiff who gave evidence in camera,
and the nature of the evidence he gave in camera should not have been
published at all without the Commissioner’s consent in view of the express 40
prohibition in Section 6(1) of Ordinance 25 of 1942. (Gatley on Libel and
Slander at pp. 329-330 has the following comment : “‘ It is obvious that
as the privilege is founded upon grounds of public policy and of benefit
and advantage to the community, it does not extent the protection to any
report, however fair and accurate, which is . . prohibited by Statute.”
It 1s argued that the publication being of somethmg which is expressly
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prohibited by law, any privilege which otherwise would have attached to udlggegt o

1ts publication by ‘the defendant is destroyed. I shall deal with this sub- District
mission under Issues 6 and 7. Court, 19th

June, 1944
It is further argued that, granting the defendants were under a duty —o"nued

to inform the public regarding the Commissioner’s findings about the
acceptance of a bribe of Rs. 2,000-00 in connexion with the arrack rents,
it was not part of the defendant’s duty to inform the public of the manner
in which the plaintiff gave evidence before the Commission. (In 1917)
Appeal Case pp. 320-321 Lord Loreburn said :  “* The fact that an occasion

10 js privileged does not necessarily protect all that is said or written on that
occasion. Anything that is not relevant and pertinent to the discharge
of the duty, or the exercise of the right, or the safeguarding of the interest
which creates the privilege will not be protected. To say that foreign
matter will not be protected is another way of saying the same thing. The
facts of different cases vary infinitely, and I do not think that the principle
can be put more definitely than by saying that the Judge has to consider
the nature of the duty or right or interest and the rule whether or not the
defendant has published something beyond what was germane and reason-
ably appropriate to the occasion, or has given to it publicity incommensurate

20 to the occasion.” Applying those principles to this case it appears to me
that everything which the defendants published relating to the State
Councillor who received the bribe of Rs. 2,000-00, is privileged, as it was
published in pursuance of a duty which the newspaper owed the public.
But what the defendants published regarding the plaintiff is foreign or
irrelevant to that duty, and is not therefore within the privilege. Lord
Atkinson at page 329 said ““ It was next urged on behalf of the appellant
that the Army Council should have confined themselves to stating that
the charges made against Major General Scobbell were on investigation
found to be unfounded, and that he had been fully exonerated, and, there-

30 fore, that all the references contained in the libel to the appellant himself,
his conduct, career, or the treatment he received were foreign and irrelevant
subjects not pertinent to the discharge of the dutyor to the protection of the
interest which formed the basis of the privilege claimed, but were separable
from the relevant parts of the libel and, to use the words of Lord Esher,
were ‘‘ outside the privileged occasion and had nothing to do with it.”
In 20 Hailsham page 479 note (¢) there appears a reference to the case of
Griffiths »s. Lewis which also illustrates this rule.

A long argument was addressed to me on the question whether a
Sessional Paper is privileged. I do not think I am called upon in this
.40 case to answer that question. I therefore answer issue 8 as follows :
8(a) Yes.
8(b) The document D2 says so.

8(¢) The words complained of wcre not published on a privileged
occasion.
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No. 6. Finally, the defendants claim that the words complained of are a fair
Judgment of C s s .
ihe District and accurate report by a newspaper of a judicial proceeding. - Issues 6 and
Court, 19th 7 The onus is on the defendants to establish this plea, and two questions
June, 1044 4 rise, namely (@) Is what was published the report or part of a report of
a judicial proceedings ? and (b) If so, was the report a fair and accurate
- one ?

In 3 Nathan pp. 1606-1609 it is said ““ There is no direct authority on
this subject in the Roman Law which was promulgated at a period when
the art of printing was unknown. Nor were the Roman Dutch jurists
much engaged in consideration of the subject in practice. The matter 10
must, consequently, in the absence of Roman and Roman Dutch authority
be decided by modern authorities. The English Law is fully in accordance
with the analogy of the Roman Dutch Law which held the person who was
concerned in the production of a libel responsible for it. The English Law
is * Everyone who writes, prints, or publishes a libel, or is in any way res-
ponsible for its being written, printed, or published may be sued by the
person defamed, and to such anaction it is no defence that another wrote
it, or that it was printed or published by the desire or procurement of another
—whether that other be made a defendant or not. At the same time as
the Roman Dutch Law allows greater latitude to the defendant in disproving 20
malice, a printer may show that he printed innocently without malicious
intention and without knowledge of the libellous nature of the matter
printed . . . The general rule may be laid down that the printer of defa-
matory matter is prima facie liable for it, and the onus is on him to show
that the printing was done in circumstances in which he was not responsible

The hability of an editor of a newspaper for defamotory matter which
appears in his journal is undoubted . . . He will only escape liability by
pleading and proving justification or by showing that the article constituted
fair and bona fide comment on a matter of public interest, or that it was
a fair and accurate report of a judicial or parliamentary proceeding, or 30
proceeding of a public meeting ”’—see also 4 Maasforp p. 149. In Mc-
Kerron at pages 187-188 it is said that “ A qualified privilege attaches to
fair and accurate reports in a newspaper of judicial or parliamentary pro-
ceedings. The report need not be a report of all that took place. But if
it is condensed, it must be a fair and substantially correct extract of what
took place. It is the duty of the press. .. to see that their reports, if
abridged, are fair and substantially correct . . . If the press publishes
a garbled account . . . if anything be omitted which ought to have been
stated, or much more, if anything be introduced which did not take place,
then, it is libellous and the law will punish it.” ' 40

If it is held that the report of the Commissioner is not part of a judicial
proceeding, this claim to privilege fails. In England by Statute the law
has been amended to give a qualified privilege to newspapers in regard to
reports of proceedings of a non-judicial character— see 20 Hailsham p. 4835,
note (4) and the law of Libel Amendment Act 1888, (51 and 52, Vict. c. 64)
Section 4 reproduced at Gatley, p. 858.
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The words “‘ judicial proceeding ”’ have not been judicially defined Jo. 6.
although those words appear in Section 1go of the Ceylon Penal Code. tjﬁle %’I‘si?ito
I do not think 1t is possible to formulate a comprehensive definition of Court. 19th
what a ‘‘ judicial proceeding "’ is. Generally speaking such a proceeding _wi,,,l,‘fi:'d
is one held before one exercising judicial functions and whose procedure
bears an analogy to the procedure of a Court of law. An analysis of
Chapter 276 and Ordinance No. 25 of 1942, show clearly that the Com-
missioner acting under those statutes exercises judicial powers. Chapter
276 is an Ordinance which empowers the Commissioner to inquire into

10 matters referred to him for mqulry and to hear evidence thereon in order
to find facts. ‘“ To inquire” means to investigate. The whole scheme
of Chapter 276 is intended to enable the Commissioner to investigate
judicially for discovering the truth of a matter upon which the Governor
wants information. See Section 3. In other words, the duty of the
Commissioner is judicially to find facts. the provisions of Sections 2-7

show that he acts like a Judge regarding procedure.

The witnesses summoned to testify are treated like ordinary witnesses
in a Court of law. They are summoned in the usual way, and give evidence
on oath or affirmation. They are liable to the penalties for prejury. The

20 persons against whom allegations are made at the inquiry can be represented
by counsel who can cross examine witnesses and address the Commissioner.
The Bribery Commissioner was empowered to inquire into the report, and
he has power to award costs. The report of the Commissioner as reproduced
in the Sessional Paper Dz shows that Mr. L. M. D. de Silva exercised his
powers judicially as a judge would in writing a judgment— see, for example
page 20 section 11, and page 24 sections 23 and 24 of Dz.

It is, however, argued for the plaintiff that one essential attribute of
a judicial proceeding is lacking, namely that there should be some issue
or point of consent between two parties, whether they be party litigants
30 or the Crown and the subject, and that the person deciding those points
of contest must decide those issues judicially and pronounce a judgment
which, subject to appeal, would be binding on the parties to that proceeding.
It is argued that as this does not exist in this investigation, therefore, the
Commissioner’s proceedings are not a judicial proceeding.

It is true that this Commissioner did not give a verdict or judgment
or pronounce a decree. That was unnecessary in view of the nature of
the inquiry. The Governor wanted to know the truth of certain facts,
and issued a Commission to Mr. de Silva to find those facts and to report
those findings to him. Mr. de Silva has done this, and his report, in my

40 opinion, amounts to a judgment or a verdict. When he started his inquiry,
there were no defendants or accused parties, but as the investigation pro-
ceeded, the evidence indicated that there were certain State Councillors
against whom charges of bribery were made. Thereupon an issue arise
for determination and they assumed the role of defendants and were entitled
to be represented by counsel and to be heard before the Commissioner
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wrote his report ¢.e. made his finding. It has been argued that because
there is no judgment or decree Mr. de Silva’s investigation and report lack
the attributes of a judicial proceeding. There are however judicial pro-
ceedings in which no judgment or decree is promulgated. Take the case
of an application for letters of venia aetatis. The Governor forwards the
application to a District Judge who summons the applicant and his witnesses
and holds an investigation. His findings are submitted in the form of
a confidential report to the Governor, either recommending or not that
the applicant, although a minor, is fit to manage his own affairs. The
Governor may or may not accept the findings or recommendations of the 10
Judge. Can it be said that the investigation is not a judicial proceeding ?
No decree or judgment is entered in such a proceeding. Again, when a
District Judge and assessors assemble to ascertain why a British ship was
wrecked or lost, there are no accused persons when the inquiry starts.
In the course of the proceeding the captain, his officers &c. may have
charges formulated against them, and they are heard by Counsel. The
Court pronounces no judgment or decree, but merely reports its findings
to the Board of Trade in England who may or may not accept the findings
of the tribunal. Can it be said that this is not a judicial proceeding ?
I hold, therefore, that there can be a judicial proceeding without the judge 20
pronouncing a judgment or decree which operates as a res judicata in regard
to the parties involved.

It is next urged that Mr. de Silva’s report in paragraph 18 and his
observations in Appendix C cannot amount to a judicial proceeding, because
at the date of the inquiry the State Councillor against whom the finding
is recorded was dead, and had, therefore, ceased to be a State Councillor.
It is argued that Mr. de Silva in effect contravened one of the essential
requirements of a judicial proceeding, namely that the accused person
should be before the tribunal. I doubt whether this argument is sound
so far as this case is concerned. A judicial proceeding may be a nullity, 30
and yet remain a judicial proceeding so as to entitle a newspaper to claim
this particular privilege. Take for example an action where the defendant
has been reported served with summons but does not enter an appearance.
The trial then proceeds. Supposing the defendant died before the trial
was concluded, and that fact was not know to the plaintiff’s legal advisers
or to the Court. A judgment or decree entered against the dead man in
such circumstances are a nullity, but surely the newspaper which published
a true and accurate report of the trial or the judgment cannot be deprived
of its right to raise this plea of privilege simply because the defendant was
dead and therefore the proceedings are a nullity ? In the case before us 40
the law gave the Commissioner the power to ascertain facts irrespective
of whether persons who took part in the relevant transactions were alive
or dead.

Various authorities have been cited on both sides on this question
whether the proceedings before the Commissioner are judicial proceedings.
Every one of these cases turned on its peculiar facts, and I do not think
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any advantage is to be gained by a close analysis of them. The obser- No.6.
vations of Lord Atkin in (x935) Appeal Case at p. 81 however merits ine bistrict
quotation : ‘“ The question, therefore, in every case is whether the tribunal Court, 19th
in question has similar attributes to a Court of Justice, or acts in a manner E‘jﬁ,i;;,‘;’,t;‘d
similar to that in which such Courts act. This is of necessity a differentia
which is not capable of very precise limitation. Itis clear that the functions
of some tribunals bring them near the line on one side or other, and the
final decision must be content with determining on which side of the line
the tribunal stands *’ I am of opinion that the proceedings of the Bribery
10 Commissioner definitely fall on the side that it is a judicial tribunal. It
seems to me that in each case this is a question of fact to be decided
upon a consideration of all the circumstances applicable to that particular
case. Thus, a local military tribunal constituted under the Military
Service Act 1916 and the Regulations made thereunder was held to be
a judicial tribunal and that defamatory statements made by a member
of the Court in the course of the proceedings were absolutely privileged.
(rg18) 2 K.B. 405. '

In (1900) 82 Law Times 698, a court appointed by the Sultan of Muscat

to enquire into the circumstances relating to the seiuzre of -certain goods,
20 was held not to be a Court because there was not sufficient evidence that
such Court was acting judicially. In (18g2) I Q.B. 431, the question
arose whether a meeting of the LLondon County Council for granting music
and dancing licenses under Statutory powers was a Court within the mean-
ing of the rule by which defamatory statements made in the course of
judicial proceedings were absolutely privileged. It was held that the
L..C.C. when so acting was not a Court. Lord Esher, M.R. said: ““. ..
Can it be said that a meeting of the County Council when engaged in
considering an application for music and dancing is such a tribunal ? It
is difficult to say who are to be considered as judges acting judicially in
36 such a case. The manner in which the business of such a meeting is con-
ducted does not appear to present any analogy to a judicial inquiry ”.
Applying these observations to the proceedings held before the learned
Commissioner, clearly he was a judge, acting judicially and the manner
in which the law required him to conduct his proceedings presents a clear
analogy to a judicial proceeding before a Judge. In (1862) 7 H. & N. 89,
the proceedings of a vestry which considered a report made by a medical
officer of health containing defamatory matter were held not to be a judicial
tribunal which entitled a newspaper to publish it though without comment.
All that need be said is that Mr. L. M. de Silva’s proceedings cannot be
40 likened to those of a vestry. In (1886) 11 Appeal Case 187, the Com-
missioner of Zululand was falsely attacked by the defendant newspaper
which charged him with specific acts of misconduct in the execution of his
duties, and on the assumption of the truth of these accusations used highly
offensive and injurious language. The defendants contended that what
they published was a fair and accurate report of information brought to
the Governor of Natal and published in the Colony by messengers from Zulu-
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1o oo 6. land as to the conduct of the plaintiff in the discharge of the duties of his
the District. Office, and that it was in the public interest that a fair and accurate com-

Court, 10th ment on the plaintiff’s conduct should be made public.
June, 1944

—continued It was held on the facts that the defendants were liable and that the
privilege which covers fair and accurate reports of proceedings in parlia-
ment and in the Courts of Justice, does not extend to fair and accurate
reports of statements made to newspaper editors. 1 do not think this
decision applies to the facts of the present case. The defendants were
publishing an extract from the report or finding of a Commissioner whose
report and proceedings were judicial proceedings. 10

It is also argued that the disclosure of the name of the plaintiff who
gave evidence in camera and the disclosure of the manner in which he gave
evidence, being matters which cannot be made public without the authority
of the Commissioner under Section 6(1) of Ordinance No. 25 of 1942, and
there being no evidence that the Commissioner authorized their disclosure—
therefore, the defendants were acting illegally in doing something which
is prohibited by statute and therefore the privilege cannot arise. It is
also said that when-a case is heard in camera it ceases to be a judicial
proceeding publicity being an essential of a judicial proceeding.

I am of opinion that where judicial proceedings are lawfully heard in 20
camera in Ceylon, they do not cease to be judicial proceedings. Under
Section # of the Criminal Procedure Code a Magistrate holding a non-
summary inquiry can hear the case in camera. Under Section 85 of the
Courts Ordinance certain cases can be heard in camera. There also appears
to be an inherent jurisdiction in every Court to exclude the public from
a trial if this is required for the administration of justice—see (1917) 2 K.B.
254, (1860) 2 F. & F. 234. Supposing some enterprising reporter succeeded
in eavesdropping when a case is lawfully heard in camera, and secured
an accurate report of what took place, and published it in a newspaper.
Both he and the paper may be guilty of a contempt of Court or some other 30
offence, but when sued for libel will this prevent the defendants from raising
the defence that what was published 1s a fair and accurate report of a
judicial proceeding ? I think not. What was published by the defendant
in this case is a fair and accurate report of a judicial proceeding however
illegally or irregularly it may have been made public. The report was
published by Government, which in effect invited the defendants to publish
1t—otherwise why were free copies given to the press ? It may be (I do
not so hold) that those who disclosed the name of the plaintiff and the
nature of his evidence without authority from the Commissioner are guilty
of an offence ; but I do not think that fact deprives these defendants of 40
their right to raise this particular plea.

The next question is whether the report in Appendix C which the
defendants published is a fair and accurate report. That is not denied.
The reference to the plaintiff is a verbatim reproduction, without comment
or alteration, of what appears at page 28 of the Sessional Paper D2.
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I am, therefore, of the view that the defendants have discharged dNO- G-t .
the onus on Issues 6 and 7 and that their claim to privilege under this head JSgPsnt ®

is entitled to succeed. Court, 19th
June, 1944

The question then arises whether the plaintiff has proved express —continued
malice on the part of the defendants which would destroy the privilege ?
At page 2 of the record appears the following :—

“I ask Mr. Amarasekara whether the issue of malice is raised at
all in this case (i.e. express malice to destroy the privilege claimed by
the defence) ? Mr. Amarasekara says if the Court holds that a qualified

10 privilege arises in this case, the plaintiff is not raising an issue to
destroy that qualified privilege ; but his case is that the qualified privi-
lege does not arise at all.”

Nothing could be more specific than that. The privilege claimed under
Issues 6 and 7 arise, and the plaintiff says that he does not raise the plea
of express malice to destroy that privilege

It has, however, been suggested that there is evidence of express
malice. It is said that the plaintiff is a writer to the Daily News, whose
letters were frequently not published. The suggestion is that the plamtlff
had proved himself a nuisance to this newspaper by sending various letters

20 for publication which the defendants did not think merited publication.
Therefore when this reference to the plaintiff appeared in the Appendix C,
it was published, while the reference to the witnesses Rodrigo and Siebel
immediately following thereafter were suppressed and that this affords
evidence of malice. I do not think the facts justify me in upholding this
view. Where there are two interpretations possible, one an innocent one
and the other an unworthy‘one, the former must be accepted in the absence
of other circumstances.

What appears to have happened was this. The defendants and their
agents believed honestly that they had the right to publish the whole of
30 the sessional Paper. The editor read appendix C and put his pencil through
the first and last two paragraphs because in his opinion they were of not
interest to the reader. He allowed the offending paragraph to remain
because in his view it made interesting reading. I find it hard to hold that
this passage was deliberately allowed to stand to humiliate the plaintiff
who owing to a desire to gain a morning’s notoriety, used to write
frequently to the paper. I therefore answer Issues 6 and 7 in the
affirmative. ’

(44

Issue 12 reads ‘“was the evidence of the plaintiff before the Bribery
Commission heard in camera ”’? The answer to this must be in the affir-
4o mative. Issue 13 reads ‘ If so, is the said publication privileged, even
if the answers to Issues 7 and 8(¢) are in the affirmative. I have answered
Issue 7 in the affirmative and Issue 8(c) in the negative. I have given
reasons for holding that although the plaintiff’'s evidence was taken in
camera, this does not destroy the privilege of a newspaper to publish a fair
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] o 6 and accurate report of the proceedings. The Anwers to issue 13 is, there-
udgment o . .
the District . fore, in the affirmative.

Court, 1gth . . . .. .
June, 1044 In view of these findings Issue 4 does not arise for decision. I think,

—continued however, that it is desirable that I should deal with it. The plaintiff is
claiming a sum of Rs. 50,000-00 as damages. He is claiming under two
heads (a) as a professional man, and (b) as a man of business. There is
no evidence that any damage has been done to the plaintiff as a medical
man by reason of this publication. There is no evidence save-that of the
plaintiff himself that at the material dates he was practising as a doctor.
His own witness Mr. Bernard Jayasuriya expressed surprise when it was 10
put to him that the plaintiff was in practice as a doctor. The plaintiff’s
own evidence is unsatisfactory. He finally had to admit that any pres-
criptions he issues now were free. No books have been produced to show
that after the publication of this alleged libel, there has been any falling
off in his practice as a medical man. He is still a member of the clubs of
which he is a member. Even though Mr. Jayasuriya when he read the
Daily News believed that the Commissioner had disbelieved the plaintiff,

I do not think that fact made any great difference to their friendly relations.
As a professional man there is no evidence that the plaintiff has suffered
any damage. The plaintiff owns rubber lands, but there is no evidence 20
that the sales of his rubber have suffered by reason of anything the defen-
dants did.

As a business man he is a distiller in a very large way. The only
evidence of damage under this head is the mere statement of the plaintiff
that his arrack contractors may have lost confidence in him. No contractor
has been called to state that by reason of this publication by the defendants
he has lost confidence in the plaintiff. On the other hand, there is some
force in the observation of counsel for the defence that the opinion of the
contractors in regard to the plaintiff might have been enhanced by the
publication, because a certain kind of person may consider that in attempt- 30
ing to hoodwink the learned Commissioner the plaintiff was displaying
smartness. The manner in which the plaintiff conducted himself in the
witness box does not enable me to hold that he is deserving of much sym-
pathy. He has been lackingin frankness in certain portions of his testimony
and on one point at least he has stated what is untrue, when he stated that
no writ was issued against him when the evidence shows the contrary.
There is no evidence which would justify me in assessing his damages at
Rs. 50,000-00 or anything near it. On the other hand I cannot agree with
counsel for the defendant that the measure of the plaintiff’'s damages is the
the sum of one cent. If necessary to do so, I would assess his damages at 40
the sum of Rs. 5-00 ; but on my findings he is not entitled to any damages
at all.

It seems to be clear from the plaintiff’s evidence that his real grievance
is against the learned Commissioner himself. In this connexion I refer
to the case reported in 6 Ceylon Law Recorder at pp. 104-105, (1925)
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2 K.B. 158. Although this was a case of contempt of Court against a news- Tu . 6
paper, the observations of the Lord Chlef Justice of England appear to be the bistrict
apposite to the facts of this case: ‘It would not be right to punish a CO“ft Toth

newspaper for reportlng a charge (to the Grand Jury which the Divisional _mi,,:,,g:;’d

Court held was ‘ a serious misfortune ’ and open to criticism), where the

real sting of the criticism is to be directed against the charge itself.”

I do not hold that the learned Commissioner’s findings are open to any
criticism at all ; but the plaintiff apparently is under the belief that the
findings recorded against him are unjustified. The defendants, however,

10 who honestly published a fair and accurate report of what is a judicial
proceeding are not responsible for that.

I dismiss the plaintiff’s action with costs.
Sgd. R. F. DIAS,
District Judge,
19-6-44.

Pronounced in open Court in the presence of the proctors for the
parties.

Sgd. R. F. DIAS,
District Judge,

2 19-6-44-
NO. 7. No. 7.
Dt;crqe of the
Decree of the District Court. District
Court, 19th
Decree. June, 1944

It is ordered and decreed that the plaintiff’s action be and the same is
hereby dismissed with costs.

Sgd. W. SANSONI,

District Judge.
The 19th day of June, 1944.

831—L
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No. 8.
Petition of Appeal to the Supreme Court by Plaintiff.
IN THE SUPREME COURT OF THE ISLAND OF CEYLON.
D.C. Colombo No. 15069/M.
DR. M. G. PERERA of Colombo.......................... Plaintiff.

USs

1. ANDREW VINCENT PEIRIS of “ Winston,” Tewatte Road,
Ragama and

2. THE ASSOCIATED NEWSPAPERS of Ceylon Ltd., Colombo.
Defendants- Respondents. 10

TO
THE HONOURABLE THE CHIEF JUSTICE AND THE OTHER
JUDGES OF THE SUPREME COURT OF THE
ISLAND OF CEYLON

On this 27th day of June, 1944.

The Petition of Appeal of the Plaintiff-Appellant abovenamed states
as follows:

1. The Plaintiff-Appellant sued the Defendants-Respondents to re-
cover the sum of Rs. 50,000-00 being damages sustained by him by reason
of the publication in the Ceylon Daily News of 25th May, 1943, of the 20
following defamatory words of and concerning the Plaintiff-Appellant :

M. G. Perera, who gave evidence, was completely lacking in
frankness and pretended that he knew very much less about the
transaction than he actually did.”

2. The Defendants-Respondents, while admitting the publication as
aforesaid of the said words, denied that the words complained of were
defamatory. They also set up the following defences to the action :—

(a) justification,

(b) fair comment on a matter of public interest,

(c) publication on a privileged occasion, and 30

(d) fair and accurate report of a judicial proceeding. On all these
grounds the Defendants-Respondents denied liability.

3. After tnal, the learned District Judge by his judgment delivered
on 1gth June, 1944, held that the words complained of were defamatory
of the Plaintiff-Appellant. He further held—

(a) that the publication of the words was not justified because the

publication was not for the public benefit,

(b) that the said words do not refer to a matter of public interest,

(c) that the said words were not published on a privileged occasion.
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4. But the learned District Judge held that the said words were fair , No.8
and accurate report of a Judicial proceeding and that their publication was appeal to the
therefore privileged. He accordingly dismissed the action of the Plaintifi- Supreme

Appellant with costs. Plaintiff.
27th June,

5. Being dissatisfied with the said judgment of dismissal, the Plain rgs4—cont
tiff-Appellant appeals therefrom on the following among other grounds, nued
which will be urged by Counsel at the hearing of this appeal—

(a) the said judgment is contrary to law and against the weight of
evidence, -
10 (b) the learned District Judge's finding that the report of the
Bribery Commissioner is the judgment of a judicial proceeding
is erroneous. It is_only a report on his investigation,

(¢) the learned District Judge emphasises the statutory powers given
to the Commissioner in support of his view that the proceedings
before the Bribery Commissioner was a judicial proceeding. It
is submitted that the very fact that it was necessary to give
the Bribery Commissioner these power by statute indicate
that his was not a judicial proceeding,

(d) it is submitted that there was no duty imposed on the Bribery

20 Commissioner to act judicially. His duty was to investigate
and find out facts in connection with the alleged complaints of
bribes being taken by some members of the State Council and
for that purpose he was acting not as a Judge but as an inquirer
or investigator, .

(¢) it is submitted that the report of the Bribery Commissioner was
intended for the information of the Governor who may or may
not have acted on the same. It was in no sense a judgment
binding upon parties, who had submitted themselves to his
jurisdiction,

30 (f) the learned District Judge has misdirected himself in the analogy
he draws between the proceedings before the Bribery Com-
missioner and the inquiry, which takes place upon an application
for letters of Venia Actatis. On such an inquiry the District
Judge makes a report to the Governor. The District Judge
wrongly assumes that such a report is a judgment of the
District Judge sitting judicially,

(g) it is submitted that the learned District Judge is equally wrong
in the comparison he makes with an inquiry under the wrecks
Ordinance. Here again he assumes, without investigation, that

40 such an inquiry is a judicial proceeding,

(k) the learned District Judge has misdirected himself as to the infer-
ence to be drawn from the fact that the Bribery Commissioner
has found against a deceased member of the State Council, who
had no opportunity of defending himself against the charge



52

Petgi%nsbf made against him. The proper inference, it is submitted, is
Appeal tothe that he did so, because he was under no legal duty to act
ggﬁi?ﬁ; judicially,

flgin}?ﬁe (2) thelearned District Judge’'s assessment of damage is contradictory.
T o44-conti- In rejecting the suggestion of Counsel for the Defendants-
nued Respondents that the damages should be fixed at half-cent, the

learned District Judge has in effect found that the damages
should not be nominal. And yet, without assigning any reason
he fixes the damages at Rs. 5-00, clearly there has been a loss
of reputation, which the learned District Judge has failed to 10
estimate.

Wherefore the Plaintiff-Appellant prays that Your Lordships’ Court
may be pleased to set aside the said Judgment, to enter judgment for the
Plaintiff-Appellant in the sum of Rs. 50,000 00 or such other sum as may be
found by Your Lordships’ Court to be due to him by way of damages, for
costs and for such other and further relief as to Your Lordships’ Court
shall seem meet.

Sgd. S. M. N. MASHOOR,
Proctor for Plaintiff- Appellant.

No. 9. . R
Judgment of No. 9

the e Judgment of the Supreme Court. 30

February,

1946 S.C. No. 84/M. D.C. (F) Colombo No. 15069.
Present .—HOWARD, C.J. and De SILVA, ]J.
Argued on '—24th and 25th January, 1946.

Counsel :—N. NADARAJAH, K.C., with C. RENGANATHAN and
G. T. SAMARAWICKREMA for the Plaintiff-Appellant.

H. V. PERERA, K.C., with N. M. de Silva and C. E. L. WICKREME-
SINGHE for the Defendants-Respondents.

Delivered on :—12th February, 1946.
HOWARD, C.]J.

The appellant in this appeal is the plaintiff who appeals from a judgment 30
of the District Court, Colombo, dismissing his action claiming Rs. 50,000-00
for defamatory libel with costs.  The first defendant is the printer and
publisher and the 2nd defendant the owner of the Ceylon Datly News. In
their issue of the 25th May, 1943, (P1), the defendants published the report
of Mr. L. M. de Silva, K.C., the Commissioner appointed by the Governor
in pursuance of a resolution by the State Council of Ceylon that a commission
should be appointed to enquire into charges or bribery and corruption
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made against its members. The appellant’s action was founded on the = No.o

following words which are an extract from appendix C of the Bribery f Suprems
Commissioner’s report (Dz2). Court. ;;th
. . . ebruary,

“Dr. M. G. Perera (the plaintiff) who gave evidence was com- rg46—conti-

pletely lacking in frankness and pretended that he knew very much nued
less about the transaction than he actually did.”

In his plaint the appellant alleged that these words imputed dishonesty to
him and implied that he gave false evidence before the Bribery Commission
which evidence was taken in camera and that they are therefore defamatory

10 of him. He further maintained that he has suffered in his reputation as
a member of the medical profession practising at Colombo and in his
business of distilling arrack and estimates the damages suffered by him
at Rs. 50,000:00. In their defence the defendants state they published
the statement complained of which is a true extract from Appendix C to
the report of the Bribery Commission and that the statement concerns the
appellant. The defendants, however, deny that the words have the meaning
attributed to them by the appellant. They are, therefore, not defamatory.
The defendants also deny that, by the publication of the said words, the
appellant has suffered in his reputation as a professional man or as a man

20 of business. Further answering the appellant’s claim the defendants
state :—

(a) That they published an accurate report of Appendix C which is
part of the finding of the Commissioner which was a judicial
tribunal empowered by the Governor in August, 1941, to enquire
into the question of whether gratifications have been promised,
given or paid to members of the State Council and that the
said publication was therefore privileged.

(b) That the said report was issued by the Government of Ceylon as
a Sessional Paper and was available for purchase at the Govern-
30 ment Record Office and the said publication was therefore
privileged.
(¢) (1) That part of the said extract consists of comment on a matter
of public interest.

(2) That so far as the words complained of consist of statements
of fact, they are in their material and ordinary meaning
true in substance and in fact and in so far as they consist
of expressions of opinion they are fair and bona fide com-
ments on matters of public interest and the said statements
were published bona fide for the benefit of the public and

40 without malice.

The case went to trial on a number of issues. Those relevant and
material to this appeal were answered by the learned District Judge as
follows : '

(1) The words complained of were defamatory of the plaintiff.
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(2) (a) The words “ Dr. M. G. Perera who gave evidence . . .” is
a statement of fact.

(b) Those words are true in substance and in fact, but it was not
for the public benefit that fact should be published.

(¢) The words “ Dr. M. G. Perera . . . was completely lacking in
frankness and pretended that he knew very much less about
the transacfion than he actually did ”’ are expressions of
opinion by the learned Commissioner.

(d) Those words are true in substance and in fact, but it was not
for the public benefit that they should be published.

(3) (a) The defendants made no comments and the matter is not
a member of public interest.
(b) The statement was published bona fide for the benefit of the
public and without malice.

a) The report was issued as a Sessional Paper.

b) Any person could purchase a copy of the Report.
) The report was not published on a privileged occasion.
)

The defendants published what was a fair and accurate report
or part of a report of a judicial proceeding.
(b) The evidence of the plaintiff before the Bribery Commission 20
was taken in camera.
(c¢) The publication was a privileged one.

Having regard to his findings in (1) the District Judge held that a plea
of justification must fail. On the replies set out in (a) he held that the
defence of fair comment on a matter of public interest was not established.
On the answers set out in (3) and (4) he held that publication did not take
place on a privileged occasion. But the answers to (5) he held that the
alleged libel was published on a privileged occasion. He therefore entered
judgment for the defendants.

Mr. Nadarajah, on behalf of the plaintiff, has challenged the ruling of 30
the learned Judge on (4) and also his assessment of the damages.
Mr. Perera, on behalf of the defendants, whilst maintaining that the
District Judge was correct in his assessment of the damages and in holding
that the words complained of were a fair and accurate report of a judicial
proceeding has also argued that the findings of the District Judge on the
questions of justification and publication on a privileged occasion were not
in accordance with the law.

I propose first of all to deal with the defence of justification. The
learned Judge has found that the words complained of are defamatory, but

are true in substance and in fact, but it was not for the public benefit that 6o

they should be published. There can be no question that the words in
themselves are defamatory. Mr. Nadarajah has not queried the finding
of the learned Judge that the words are true in substance and in fact.
This finding is based on the Bribery Commissioner’s report. The only
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question that arises is whether the learned Judge was right in holding thatit = No.o.
was not for the public benefit that they should be published. He has rightly gg‘ggs*g;;‘;gg ‘
held that the law to be applied is Roman Dutch Law of defamation which Court, x2th
differs in some aspects from the English law. The law of defamation is f;:’él‘fcrg’,;ﬂ_
discussed in Nathan's Common Law of South Africa (1906 Edition) in nued

Vol. III, p. 1588, e/ eq. Defamation is there classified as an actio
injuriarum which is the generic name for the remedy which applied to torts

in which injuria was a constituent element. - It is requisite to every injuria

that the element of malice should be present, or as it is generally called, the

10 animus injuriandi. Such malice may be expressly shown to exist or it may
be inferred from the language used. If malice is expressly shown to exist,
or is inferred from the nature of the language used, it lies upon the defen-
dant to show that the act was not done maliciously, that is, to prove that
it was committed in circumstances which rebut the presumption or infer-
ence of malice. Thus in an action for libel the falsehood of the statements
injurious to the character of the plaintiff which have been published by the
defendant is sufficient to prove an animus injuriandi as is required to render
the defendant liable in damages, unless he shall be able to prove some special
circumstance sufficient to negative the presumption of the existence of such

20 animus injuriandi, and to prove that in publishing injurious statements,
not constituent with truth he was actuated by some motive which is in law
held sufficient to excuse the error into which the defendant has fallen. In
BENNETTE wvs. MORRIS (10 S.C. at p. 226) De Villiers C.J., drawing
attention to the differences from the English law says that the ground upon
which the action for defamation rests is the injuria. No action lies for.
such injury, as such, unless the defendant was actuated by the animus
injuriandi. Again it was remarked in BOTHA vs. BRINK (BUCH. 1878,

p. 130). “ The rule of the Roman Dutch Law differs, if at all, from that
of the English Law in allowing greater latitude in disproving malice.

30 Under both systems the mere use of defamatory words affords presumptive
proof of malice, but under the Roman Dutch Law the presumption may be
rebutted not only by the fact that the communication was a privileged
one in which case express malice must be proved, but by such circum-
stances as satisfy the Court that the animus injuriandi did not exist. If,
therefore, defamatory words are proved to have been used, whether they
are true or not, the law presumes that they were used with an animus
injuriandi or with malice and the burden of disproving the malice is thrown
on the defendant. The presumption of malice is rebutted where the truth
of the words used is pleaded and proved, if it is proved that the publication

4o was for the public benefit. In this connection see DIPPENAAR us.
HAUMAN (Buch. 1878 at p. 139). The same principles are formulated in
other text books on Roman Dutch Law. Thus in the (1909) edition of
Maasdorp’s Institutes of Cape Law, Vol. IV, p. g9-100 the following passage
occurs -—

“ Prima facie evidence of malicé being implied from the mere
publication of words which are in themselves defamatory, and general

“r
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Ju dl‘g‘;e%-t of damage being regarded as the natural consequence of such publication,
the Supreme it will be for the defendant, if he wishes to escape liability, to plead
ourt, 12th circumstances which negative the presumption of malice, or which
1946—conti- may, in some few cases, justify their publication, even where there
nved has been actual malice present. With this object in view, he may set

up one or other of the following defences :—

(1) That the words complained of are privileged, or were uttered or
published on a privileged occasion.

(2) That the words were true in substance and in fact, and that it was
for the public benefit that they should be published. 10

(3) That the words were a bona fide comment upon the public acts
of a public man.

(4) That the publication took place under other circumstances which
negatived the animus injuriandi.”

In De Villiers’ translation of Book 47, Title 10 of Voet’s Commentary
on the Pandects with annotations the following passage is to be found in
Section XX on page 189 :—

“ Next, with regard to the person who is alleged to have occa-
sioned an injury, the fact that he had entertained no intention to
injure (animus injuriandi) is a good ground for his not being held 29
liable in an action of injury. The fact that such intention was absent
is to be gathered from the circumstance of each particular case : for an
intention of this kind has its seat in the mind, and in case of doubt its
existence would not be presumed ; moreover, it cannot reveal itself
or be proved in any other manner than by the nature of the occurence
being taken into account, in conformity with the principles already
laid down in the Title “ De Dolo Malo.”

Again in McKerron on the Law of Delict second edition, p. 165 it is
stated as follows : '

‘“ Falsity is not a necessary ingredient of liability for defamation. 3¢
Although it is customary for the plaintiff to allege in his declaration
that the statement complained of was false, such allegation would
appear to be mere surplusage, since the onus of proving the truth of
the statement rests on the defendant, and furthermore, according to
the better view, truth in itself is not a sufficient defence.

It is commonly said that animus injuriandi is an essential element
of liability for defamation. Inthe Roman-Dutch Law, asinthe Roman
Law, it is not open to doubt that animus injurandi was regarded as
the gist of an action for defamation. Although it is true that where
the words complained of were in themselves and in their ordinary 40
meaning defamatory of the plaintiff, the existence of animus injuriandi
was presumed, it was always open to the defendant to rebut the pre-
sumption by leading evidence to show that in fact he had no intention
of injuring the plaintiff.”
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From the principles elaborated by me it is manifest that the question Ju o 9.

. . gment of
as to whether a statement defamatory per se is true does not in Roman the Supreme
Dutch law assume the importance that it does in English Law. In Roman ggii 12t
Dutch Law the burden is on the defendant whether the statement is true 1946—conti-
or false to prove that he had no animus injuriandi. Has he negatived "
the animus injuriandi in the present case ? It is necessary to consider the
circumstances in which the statement was published. The Bribery Com-
mission was appointed by the Governor under a Commission dated the
13th August, 1941, under the Commissions of Inquiry Ordinance (Chp. 276)

with the following terms of reference :—

(a) ‘“ Whether gratifications by way of gift, loan, fee reward or other-
wise,are or have been offered, promised, given or paid to members
of the existing State Council, with the object or for the purpose
of influencing their judgment or conduct in respect of any
matter or transaction for which they, in their capacity as
members of that Council or of any Executive or other Com-
mittee thereof, are, have been, may be, or may claim to be,
concerned, whether as of right or otherwise ; and

(b)  whether such gratifications are or have been solicited, demanded,
received or accepted by members of the existing State Council
as a reward or recompense, for any services rendered to any
person or cause, or for any action taken for the advantage
or disadvantage of any person or cause, or in consideration of
any promise or agreement to render any such services or to
take any such action, whether as of right or otherwise in their
capacity as members of that Council or of any Executive or
other Committee thereof.”

The Commission was appointed in pursuance of a resolution to that
effect passed by the State Council of Ceylon on the 15th May, 1941. To
supplement the provisions of the Commissions of inquiry Ordinance a
special ordinance intituled the Special Commission (Auxiliary Provisions)
Ordinance No. 25 of 1942z was enacted on the 13th July, 1942. Section g,
gave immunity to the Commissioner in the following terms :—

“ The Commissioner. shall not, in respect of any act or thing,
done or omitted to be done by him in his capacity as Commissioner,
be liable to any action, prosecution or other proceeding in any civil
or criminal court.”

For the purposes of this case sections 5 and 6 worded as follows are
the only other material provisions :—

“ 5. The Commissioner may, in his discretion, hear the evidence
or any part of the evidence of any witness in camera and may, for
such purpose, exclude the public and the press from the inquiry or
any part thereof.
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Ju ngie?{t of 6. (1) Where the evidence of any witness is heard in camera,
the Bupreme the name and the evidence or any part of the evidence of that witness
%0““' 12th shall not be published by any person save with the authority of the
ebruary, .. .

1946—conti- Commissioner.

nued

(2) A disclosure, made bona fide for the purposes of the inquiry,
of the name or of the evidence or part of the evidence of any witness
who gives evidence in camera shall not be deemed to constitute publi-
cation of such name or evidence within the meaning of sub-section
(1).”

On the 3rd April, 1943, the Commissioner made his report (Dz) to the g
Governor. Appendix C to this report contained the statement on which
the plaintiff’s action was based. Paragraph 2z of the Report gives the
Commissioner’s view of the task assigned to him under the terms of
reference and is worded as follows :

2. ‘ Certain members of the public, some of whom gave evidence
before me, were under the impression that it was part of the task
assigned to me under the terms of reference not merely to find
whether or not incidents of the character described therein have
taken place, but also, in the event of my finding that they have, to
suggest what action should be taken and generally to make comment. gg
It is clear that your Excellency has constituted me a pure fact—
finding Commission and that I would be travelling outside the limits
of the authority conferred on me if I proceeded to do anything more.
I have accordingly refrained from dwelling upon the political, legal
or moral aspects of the incidents, which in the following paragraphs
I have found to have occurred, and refrained also from making sugges-
tions for the prevention of similar incidents in the future.”

It is manifest that the Commissioner regarded himself merely as a
fact-finding Commission, and that he had no authority to suggest what
action should be taken. In paragraph 40 of the Report the Commissioner, 30
whilst stating that the question whether the report is to be published or not
is not a matter for him requested that Appendix H, HH, H1 and P be not
published because in the absence of proof it would not be fair or proper
to publish the names of the Councillors involved. On the 18th May, 1943,
the Government Printer was requested by D3 from the Acting Secretary
to the Governor to print the report as a Sessional Paper : The Government
Printer was also requested to publish the Sessional Paper simultaneously
with the text of a bill connected with the report to be introduced into the
State Council. This bill, which was passed by the State Council and became
law on the 7th June, 1943, enabled the State Council by resolution to expel 40
from the Council any member found by the Commissioner to have come
within the ambit of the terms of reference of the Commission. The
Government Printer followed these instructions and printed 472z copies
of the report altogether. 222 copies of which one was sent to the Respon-
dents, were circulated and 250 were sold. Subsequently a further 225
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copies were printed and circulated. In giving evidence Mr. Orion de Moo
Judgment of

Silva stated : the Supreme
(a) that the Sessional Paper was sent to the Daily News free of charge %Egif,ai;th
by the Government Printer on the 1gth May, 1943 ; 1946—conti-

(b) that the events leading up to the appointment of the Commission uned
was a matter of considerable public interest and the report was
eagerly awaited by the public.

(c) that all portions of public interest were published in a series of
extracts from the zoth to 28th May ;

10 (d) that he selected the extracts for .publication ;

(¢) that the Commissioner was quoted verbatim ;

(f) that the appellant was a stranger to him and he was not actuated
by personal animosity.

The appellant gave evidence and was cross-examined at very con-
siderable length. His evidence amounted in large measure to a vitrolic
attack on the Commissioner’s bona fides and suitability for the onerous
duty which had been imposed upon him. The appellant was not able to
adduce any evidence of express malice on the part of the respondents. What
then are the circumstances in which publication took place? These

90 circumstances are the act that—

(a) the appellant was a stranger to the first respondent who authorized
the publication and that there is no evidence that the defendants
in publishing the report were actuated by express malice ;

(b) the report was sent to him asa Sessional Paper free of charge by
the Government Printer;

(¢) the report concerned a matter of public interest eagerly awaited
by readers of the Daily News ;

(d) the extracts selected for publication quoted the Commissioner

" verbatim.

30 The respondents have, in my opinion, proved conclusively that the
circumstances in which publication took place negative the animus
injuriandi. On this ground alone they are entitled to succeed.

I am also of opinion that the defence prevails on other grounds. The
learned Judge has found that the statement published by the respondents
is true in substance and in fact. This conclusion of fact has not been
queried by Mr. Nadarajah. Moreover it would appear from page 14 of the
Record that the question of the truth of the statement was not contested
by Mr. Amarasekara who appeared for the appellant in the lower Court.
The learned Judge, however, has found that the respondents fail in their

40 proof that what was published was for the public benefit. The learned
Judge also states that what the public was interested in was not the manner
in which this plaintiff gave evidence, but as to whether their representatives
in the State Council had accepted bribes. I find it a matter of some
difficulty to understand this finding of the learned Judge. It is true of
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Ju o9, jcourse that the interest of the public was in the question as to whether
the gSupreme their representatives had accepted bribes. But as ancillary and compli-
Court, 12th mentary to that question, the public are interested in knowing what
ro46—comti--€vidence or proof establishes the fact that a representative has accepted
nued a bribe or on what evidence he has been exonerated on such a charge. Or
in other words on what evidence the Commissioner has founded his report.
In my opinion that evidence is manifestly a matter in which the public is
interested and its publication was for the public benefit. It brought home
to the public the care with which the Commissioner has investigated each
particular charge. I would also refer to the case of GRAHAM vs. KER 10
(9 Cape Superme Court Reports 185). In his judgment De Villiers, C.]J.
stated that as a general principle he took it to be for the public benefit that
the truth as to the character or conduct of individuals should be known.
The public was interested in knowing on what testimony the report was
made. In this connection I have considered whether it is open to this
Court to disturb the finding of the learned Judge on this matter. The
latter was sitting as a Judge and Jury. In which capacity did he decide
this question ? Light is thrown on the question by the judgment of the
House of Lords in ADAM vs. WARD (1917) A.C. 309). At pp. 331-332,
Lord Dunedin states as follows : 20

““ The second matter is more serious. In order to dispose of the
question of privilege he put to the jury certain questions, of which
three were as follows : —Was the publication — that is, the document
published — of a public nature? Was the subject-matter of that
publication by defendant matter about which it was proper for the
public to know ? Was the matter contained in the letter proper for
the public to know ? To all of which the jury returned a negative
answer, and upon that the learned Judge said : ‘* Upon these findings
I hold that the publication was not a privileged publication nor a
publication on a privileged occasion.” It is clear that so'far as the 30
questions go they assume that the foundation of the duty or right
which was invoked to support the privilege was that the matter dis-
cussed was one of public importance; whereas the true foundation in this
case was the duty of the Army Council to make publicitly known their
vindication of General Scobell’s honour. But apart from that and
in view of what I have already stated as to the provinces of Judge and
Jury, I entirely agree with the learned Judge of the Court, of Appeal,
who held that these questions were for the Judge and not for the
Jury. If there is some fact left in controversy which must necessarily
be determined one way or the other, to allow the Judge to view the 40
complete situation and thus enable him to decide whether the occasion
was privileged or not, it would be right for the Judge to ask the Jury
to determine that fact. But to put to them questions such as these
and then on the findings to find previlege or the reverse is simply to
ask the Jury to decide for him the question which it is his duty, and
not theirs, to determine.” '
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Again on pp. 333-34, Lord Atkinson states : No. 9.

Judgment of
“The learned Judge who tried the case might possibly have e rstulfg‘;'“e
ruled, on the question of law, whether or not the occasion on which February,
the alleged libel was published was a privileged occasion but for the 194¢—cont-
answers he had received from the Jury in reply to questions as to certain
things the existence of which went to make the occasion of the publi-
cation privileged. He did not leave the question of privilege or no
privilege to the Jury, but he did leave to the Jury the question as to
the presence or absence of the elements which go to create privilege.
10 For instance, the question * Was the subject matter of the publication
by the defendant matter about which it was proper for the public
to know ? And the question * Was the matter contained in the letter
proper for the public to know ?’* Tt is to be regretted that the remarks
of WILLES J. in HENWOOD w»s. HARRISON (L.R. 7, C.P. 606,
628) were not brought to Darling, J’s, notice. Willes, J., a most
-learned, laborious, and accurate Judge, after stating that since the
declaratory Act of 1792 (32 Geo., 3, c. 60) the Jury are the proper tribu-
nal in cn il as in’criminal cases to decide the question of libel or no libel,
said : ‘ But it is not competent for the Jury to find that, upon a
20 privileged occasion, relevant remarks made bona fide without malice
are libellous.” He then proceeds: ‘It would be abolishing the law
of privileged discussion, and deserting the duty of the Court to decide
upon this as upon any other question of law, 1f we were to hand over
the decision of privilege or no privilege to the Jury. A Jury,
according to their individual views of religion or policy, might hold the
Church, the Army, the Navy, Parliament itself, to be of no national or
general importance, or the liberty of the Press to be of less consequence
than the feelings of a thin skinned dispitant.”

It is clear from these judgments that the question as to whether what

30 was published was a matter of public interest was not a question of pure
fact to be decided by the trial Judge on evidence adduced by witnesses
whose credibility was a matter particularly his concern. The right of this
Court to interfere with this decision of the learned Judge is I think
manifest from the decision of the House of Lords in Montgomerie & Co.,
Ltd. vs. Wallace-James (1904) A.C. 73). Lord Halsbury in his judgment
states that even with regard to questions of fact the original tribunal is
in no better position to decide than the Judges of the Appellate Court
where no question arises as to truthfulness and where the question is as to
proper inferences to be drawn from truthful evidence. This case was cited
40 by Wood Renton, J. in The King vs. Charles (x Appeal Court Reports 126).
In that case the learned Judge stated that *“ question of fact ”’ is a compen-
dious expression comprising three distinct issues. In the first place, what
facts are proved ? In the second place, what are the proper inferences
to be drawn from facts which are either proved or admitted ? And in the
last place, what witnesses are to be believed ? It is only in the last question
that any special sanctity attaches to the decision of a Court of first
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instance. In the present case the matter under consideration cannot
come under the third issue. The decision of the learned Judge has there-
fore no sanctity. I hold that he was wrong and what was published was
for the public benefit.

The learned Judge has also held that the publication was not privileged
by reason of its issue by the Government of Ceylon as a Sessional Paper.
In England reports, papers, votes and proceedings published by or under
the authority of either House of Parliament are absolutely privileged by
virtue of the Parliamentary Papers Act 1840, S.1. Moreover by the Law
of Libel Ameridment Act 1888, S.4 the publication at the request of any 19
Government Department of any report issued for the information of the
public shall be privileged unless it shall be proved that such publication
or report was published maliciously. But these provisions being statutory
enactments do not apply to Ceylon. It has, however, been held in South
Africa that the publication of a fair report of Parliamentary or judicial
proceedings is privileged, even though it may contain imputations against
the character of third parties though these may not be parties to the
proceedings reported, provided the reports are impartial and accurate
Pickard vs. S. Africa Trade Protection Society and others (22 S.C. g4). A
similar previlege has been extended to the proceedings of Harbour Boards 20
and other public bodies Smith & Co. vs. S. A. Newspaper Co., (23 S.C. 310).
In the course of his judgment in this case Villiers, C.J. at page 316 states :

“ The matter was of considerable public interest, and one which
the newspapers would fairly be expected to report upon in due course.
The question therefore arises whether a fair and impartial report of
the proceedings is actionable by reason of its casting an aspersion on
the conduct of the plaintiff.”

And at p. 317 as follows :

“ In this Colony the question has never before been raised, and
the Court has now to fall back upon the general principles of the Dutch 30
Law for a solution of the question. One of these principlesis that an
injurious statement or publication is not actionable unless there is
animus injuriandi, the existence of which must be gathered from the
circumstances. (See Voet 47-10-20). If the circumstances attending
the publication of an ordinary report of a judicial proceeding are
sufficient to exonerate the publisher, I fail to see why a fair and impartial
report of the proceedings at a meeting of a public body like the Harbour
Board in regard to a matter of public interest should expose the
publisher to an action for libel at the suit of a person whose conduct
has been unjustly condemned at such meeting.” 40

The principles outlined by Villiers, C.J. in this case with regard to the
publication by a newspaper of the proceedings of a Harbour Board apply
In my opinion to the publication of the report of the Bribery Commissioner--
a matter of considerable public interest on which the newspapers could
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fairly be expected to report in due course. In this connection also I would = No.o.
refer to Maasdorp, Vol. IV, pp. 104-108. In my opinion the principle gﬁf%ﬂ;ﬁjﬁg
enacted in the cases 1 have cited and referred to in Maasdorp would apply Court, 1zth
to the publication by the defendants of the report of the Bribery Com- I;}gf;gm
missioner. Express malice has been negatived, hence the publication was nued
privileged.

Inasmuch as I have held that the publication of the report by the
defendants was privileged, it is not necessary to consider whether the
learned Judge was right in holding that the proceedings of the Bribery

10 Commissioner were those of a judicial tribunal. If that finding is correct,
a fortiori the publication of the report was privileged. In Allbut vs. General
Council of Medical Education and Registration (23 Q.B.D. 400) it was
held that a report of the proceedings of the General Council stands, having
regard to the nature of the tribunal, the character of the report, the interests
of the public in the proceedings of the Council and the duty of the Council
towards the public, on principle in the same position as a judicial report.
Lopes, L.]., giving the judgment of the Court stated that it would be
stating the rule too broadly to hold that to justify the publication of pro-
ceedings such as these the proceedings must be directly judicial or had in

20 a Court of Justice. The difficulties of deciding what is a *“ Court ”’ is
apparent from the judgments of the Court of Appeal in Royal Aquarium
and Summer and Winter Garden Society vs. Parkinson (1892, 1 Q.B. 431).
It is, however, clear from the judgments of Their Lordships in that case
that in England the proceedings of the Bribery Commissioner would not
be regarded as those of a Court so as to confer upon the publication of its
report by a newspaper absolute privilege. I am, therefore, of opinion that
the decision of the learned Judge on this aspect of the case was not correct. .
But, as I have already said, the matter is of small import inasmuch as the
publication was subject to a privilege only negatived by proof of express

30 malice.

There remains for consideration the question whether the provisions
of sections 5 and 6 of Ordinance No. 25 of 1942, in any way affect the
operation of the defence of privilege in favour of the defendants. Mr. Nada-
rajah maintains :

(1) Section 6 prohibits the publication of the name and evidence or

any part of the evidence of any witness heard in camera ?

(2) The name of the plaintiff has been published without the con-

sent of the Commissioner -

(3) The law has been contravened and therefore the defendants

40 cannot claim the benefit of the privilege.

I am of opinion that this argument is without substance. The Com-
missioner has in his report to the Governor invited the latter to publish
the report apart from the Appendices specified. Those Appendices do not
include * C.” Hence by inference the Commissioner must be taken to have
authorized the publication of Appendix ‘C.” Moreover sub-section (1)
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Ju Do 9 of section 6 forbids the publication of the name and the evidence or any
the Bupreme part of the evidence. " In my opinion publication is not prohibited of the

Gourt, 12th name, but of ‘ the name and the evidence or any part of the evidence.”

ros6—conti- The name and the evidence or any part of the evidence has not been pub-

nued lished. In giving this interpretation I have not been unmindful of sub-
section (z) which suggests the meaning for which Mr. Nadarajah contends.
In view of the decision at which I have arrived the question as to whether
the learned Judge was right in his assessment of damages does not call for
consideration. But in view of the truth of the publication and the absence
of any animus injuriandi on the part of the respondents I would not be 10

prepared to say that his assessment was wrong.
For the reasons I have given the appeal is dismissed with costs.

Sgd. J. C. HOWARD,
Chief Justice.

De SILVA, ]J. I agree.
Sgd. M. W. H. de SILVA,
Puisne Justice.
No. 10. No. 10.
Decree of the
ggﬁi:fnﬁth Decree of the Supreme Court.
February,

1946 GEORGE THE SIXTH, BY THE GRACE OF GOD OF GREAT BRITAIN 29
IRELAND AND THE BRITISH DOMINIONS BEYOND THE
SEAS KING, DEFENDER OF THE FAITH, EMPEROR
OF INDIA.

D.C. (F) 84/1945.
IN THE SUPREME COURT OF THE ISLAND OF CEYLON.

DR M.G.PERERA...... ... i, Plaintiff- A ppellant.
against
1. ANDREW VINCENT PEIRIS
THE ASSOCIATED NEWSPAPERS of Ceylon, Ltd., Colombo

Defendants- Res pondents. 3
Action No. 15069/M.

IN THE DISTRICT COURT OF COLOMBO.

This cause coming on for hearing and determination on the 24th and
25th January and 12th day of February, 1946, and on this day, upon an
appeal preferred by the Plaintiff before the Hon. Sir John Curtois Howard,
Kt., K.C., Chief Justice and the Hon. Mr. M. W. H. de Silva, K.C., Puisne
Justice of this Court, in the presence of Counsel for the Appellant and
Respondents.
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The humble Petition of Dr. M. G. Perera, the plaintiff-appellant above- | No. 1z
named appearing by his Proctor S. M. H. Mashoor, states as follows : Slf;:fzfng ©

. . : . . . Court, 12th
It 1s considered and adjudged that the Decree entered in this action February,

by the District Court of Colombo and dated the 1g9th day of June, 1944, 1945—on#
be and the same is hereby affirmed and this appeal is dismissed.

And it is further ordered and decreed that the Plaintiff-Appellant do
pay to the Defendants-Respondents their taxed costs of this appeal.

Witness the Hon. Sir John Curtois Howard, Kt., K.C., Chief Justice,
at Colombo, the 12th day of February, in the year of our Lord One thousand
10 Nine hundred and Forty Six and of Our Reign the Tenth.

Sgd. J. B. JAYASEKERA,
Deputy Registrar, S.C.

-—

No. 11.
No. 11.
Application for Conditional Leave to Appeal to Privy Council. jIplcation

tional leave

IN THE HONOURABLE THE SUPREME COURT OF CEYLON.  toappeal to

Privy Coun-
S.C. No. 84 ;;Ia;r‘zgjm(’
D.C. Col. No. 15069
DR. M. G. PERERA of Colombo..............covviiiinn. Plaintiff.

vs.

20 1. ANDREW VINCENT PERIS of ‘““ Winston”’ Tewatte Road,
Ragama, and

2. THE ASSOCIATED NEWSPAPERS of Ceylon Ltd., Colombo.
Defendants.

DR. M. G. PERERA of Colombo.................. Plaintiff- A ppellant.

vs.

1. ANDREW VINCENT PERIS of ‘“ Winston,” Tewatte Road,
Ragama, and

2. THE ASSOCIATED NEWSPAPERS of Ceylon Ltd., Colombo.
Defendants- Respondents.

30 TO :
THE HONOURABLE THE CHIEF JUSTICE AND THE JUSTICES
OF THE SUPREME COURT

This 6th day of March, 1946.

831—F
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No. 11. 1. That feeling aggrieved by the judgment and decree of this Honour-
Application  5hle Court pronounced on the 1zth day of February, 1946, the plaintiff-

tional leave appellant is desirous of appealing therefrom.

0 appeal to

Privy Coun- 2. That the said judgment is a final judgment and the matter in
March, 1946 dispute on the appeal amounts to or is of the value of Rupees Five thousand

—continued Gy upw ards.

. The plaintiff-appellant is prepared to give security required by
Schedule Rules 3(@¢) of ‘“ The Appeals (Privy Council) Ordinance” by
hypothecating immovable property or by cash.

Wherefore the plaintiff-appellant prays : 10

() for a Conditional Leave to appeal against the said judgment and
decree of this Court dated the 12th day of February, 1946, to
His Majesty the King in Council,

(b) that the plaintiff-appellant be allowed to give the aforesaid security
by hypothecating immovable property in favour of the Registrar
of this Honourable Court or by cash after the application for
Conditional Leave is allowed,

(c) for costs of this application, and
(@) for such other and further relief as to this Court shall seem meet.

Sgd. S. M. H. MASHOOR, 20
Proctor for Plaintiff-Appellant.

No. 12. No. 12,
Decree of

the Supreme Decree of the Supreme Court Granting Conditional Leave to Appeal
gf;“gogrd?t' to Privy Council.

tional Leave

to appeal to IN THE SUPREME COURT OF THE ISLAND OF CEYLON.

Privy Coun-

cl, ith -~ DR. M. G. PERERA of Colombo.................. Plaintiff-A ppellant.

March, 1946
against

1. ANDREW VINCENT PERIS of ‘“ Winston,” Tewatte Road,
Ragama, and

2. THE ASSOCIATED NEWSPAPERS of Ceylon Ltd., Colombo. 30
Defendants- Respondents.
Action No. 15069 (S.C. No. 84 Final).
IN THE DISTRICT COURT OF COLOMBO.

In the matter of an application by the Plaintiff abovenamed dated
6-3-46 for Conditional Leave to appeal to His Majesty the King in Council
against the decree of this Court dated 12-2-46.
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This matter coming on for hearing and determination on the r1th day Deoro. 12.
of March, 1946, before the Hon. Mr. F. J. Soertsz, K.C., and the Hon. Mr. A. the Supreme
R. H. Canekeratne, K.C., Puisne Justice of this Court, in the presence of .Coug grant-
Counsel for the Applicant. tianal Leave

to appeal to

It is considered and adjudged that this application be and the same Privy Coun-
is hereby allowed upon the condition that the Applicant do within one g 1ith 046

month from this date : —continued

1. Deposit with the Registrar of the Supreme Court a sum of

Rs. 3,000-00 and hypothecate the same by bond or such other security as

10 the Court in terms of Section #(1) of the Appellate Procedure (Privy

Council) Order shall on application made after due notice to the other side
approve .

2. Deposit in terms of provisions of Section 8(a) of the Appellate
Procedure (Privy Council) Order with the Registrar a sum of Rs. 300-00
in respect of fees mentioned in Section 4(b) and (¢) of Ordinance No. 31
of 1909 (Chapter 85) -

Provided that the Applicant may apply in writing to the said Registrar
stating whether he intends to print the record or any part thereof in Ceylon,
for an estimate of such amounts and fees and thereafter deposit the esti-

90 mated sum with the said Registrar.

Witness the Hon. Sir John Curtois Howard, Kt., K.C., Chief Justice,
at Colombo, the 11th day of March in the year of Our Lord One thousand
Nine hundred and forty six and of Our Reign the Tenth.

Sgd. N.NAVARATNAM,
Deputy Registrar, S.C.

No. 13. Applcation
Application for Final Leave to Appeal to Privy Council for Final
IN THE HONOURABLE THE SUPREME COURT OF CEYLON. p‘f"y‘t{n
S.C. No. 84 (F). Apri, 140
30 D.C. Colombo, 15069.
DR. M. G. PERERA of Colombo................ Plaintiff- A ppellant.
vS.

1. ANDREW VINCENT PERIS of “ Winston,” Tewatte Road,
Ragama, and
2. THE ASSOCIATED NEWSPAPERS of Ceylon Ltd., Colombo,
Defendants- Respondents.

N
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No. 13. .
Application TO

for Final THE HONOURABLE THE CHIEF JUSTICE AND THE OTHER
Teo Conn- JUSTICES OF THE SUPREME COURT OF THE
cil, 1oth ISLAND OF CEYLON

April, 1946
——continued

This 10th day of April, 1946.
The humble petition of Dr. M. G. Perera, the plaintiff-appellant above-
named appearing by his Proctor S. M. H. Mashoor states as follows .

1. That the plaintiff-Appellant on the 11th day of March, 1946,
obtained Conditional Leave to appeal to His Majesty the King in Council
against the judgment of this Court pronounced on the 12th day of February,
1946.
2. The plaintiff-appellant has in compliance with the conditions on
which such leave was granted to the plaintiff-appellant deposited with
the Registrar of this Court the sum of Rs. 3,000-00 as and on account of
the security required by Rule 3(z) of the Schedule to the Privy Council
Appeals Ordinance (Cap. 85), and has hypothecated the same by Bond
dated 1oth day of April, 1946, to the Registrar of this Court * the plaintiff-
appellant has also deposited with the said Registrar the sum of Rs. 30000
in respect of the amounts and fees mentioned in Section 4(2) (b) and (c)
of the Privy Council Appeals Ordinance (Cap. 85).
3. Notice of this application has been given to the Respondents 20
abovenamed by sending copies of this application by registered post.
Wherefore the plaintiff-appellant prays :
() that he be granted Final Leave to appeal against the said judg-
ment of this Court dated 12th day of February, 1946, to His
Majesty the King in Council ;

(b) for costs, and

(c) for such other and further relief as to this Honourable Court shall

seem meet. ~
Sgd. S. M. H. MASHOOR,
Proctor for Plaintiff- A ppellant. 30

D No. I‘;. No. 14.

ecree O

the Supreme Decree of the Supreme Court Granting Final Leave to Appeal

ing Final to Privy Council.

Leave to

%?ig;alc fo IN THE SUPREME COURT OF THE ISLAND OF CEYLON.

agotes DR. M. G. PERERA of Colombo.................. Plaintiff- A ppellant.
against

1. ANDREW VINCENT PERIS of ‘ Winston,” Tewatte Road,
Ragama, and
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2. THE ASSOCIATED NEWSPAPERS of Ceylon, Ltd., Colombo. Doio- 14:

Defendants- Respondents. the Supreme
Court,Grant-

Action No. 15069 (S.C. 84 Final). ing Final
IN THE DISTRICT COURT OF COLOMBO. giiiigﬁo
rivy Coun-

In the Matter of an application by the Plaintiff abovenamed dated §i: 203;46

10th April, 1946, for Final Leave to Appeal to His Majesty the King in i
Council against the decree of this Court dated 12-2-46.

This cause coming on for hearing and determination on the 2oth day

of May, 1946, before the Hon. Sir John Curtois Howard, Kt., K.C., Chief

10 Justice, and the Hon. Mr. M. W. H. de Silva, K.C., Puisne Justice of this
Court, in the presence of Counsel for the Petitioner.

The Appellant having complied with the conditions imposed on him
by the Order of this Court dated rrth March, 1946, granting Conditional
Leave to Appeal.

It is considered and adjudged that the applicant’s application to
His Majesty the King in Council for Final Leave to Appeal be and the same
is hereby allowed.

Witness the Hon. Sir John Curtois Howard, Kt., K.C., Chief Justice,

at Colombo, the zoth day of May, in the year of Our Lord One thousand
20 Nine hundred and Forty six and of Our Reign the Tenth.

Sgd. N. NAVARATNAM,
Deputy Registrar, S.C.
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PART 1II
EXHIBITS

D 1.
Journal Entries in D.C. Colombo, Case 42659.
IN THE DISTRICT COURT OF COLOMBO.

No. 42659
CARGILLS LIMITED, Colombo.............ccoiiiiina... Plaintiff.
. vs.
DR. M. G. PERERA of Beruwela.......................... Defendant.
10 Journal.

15-2-32.

The proctors for Plaintiff Defendant and the Defendant move that
judgment be entered for the plaintiff as prayed for with costs payable by
monthly instalments of Rs. 75-00 on the 1oth of each month commencing
from the 1oth March 1932. If default is made in the payment of any in-
stalment execution to 1ssue for the full balance then due. The plaintift

- agrees to waive all interest charged up to the filing of this action.

Decree accordingly.

Intld. O. L. de K,,
20 D.]J.

Decree entered.
14-7-30.

Proctor for plaintiff applies for execution of decree by issue of writ
against the property of the defendant.

Notice Defendant for 28-8-36.

Intld. G. C. T,,
D.]J.

28-8-36.

Notice of writ not served on Defendant. He is not to be found in

30 Beruwela said to be in Colombo.
Reissue for g-10-36.

Intld. G. C. T,,
D.J.

28-9-36.
Reissued to W.P.

Exhibits

D 1.
Journal
Entries in
D.C. Col-
ombo, Case
42659, 1938
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Exhibits 9-I0-36.

D I Notice of Writ not served on Defendant. He is not to be found in
Joumal  Colombo. Time allowed is insufficient.

e e Reissue on fresh stamps for 20-11-36.

42659, 1938 Intld. G. C. T.,
—continued D. ]

29-10-30.
Reissued to W.P.

20-11-30.
Notice of Writ not served on Defendant. He is not to be found in 14
Colombo.

Reissue for 18-1-37.
Intld. G. C. T,,

D.J.
g-12-36.
Reissued to W.P.
18-1-37.
Notice of Writ not served on Defendant. He is not to be found in
Colombo.

Reissue for 1-3-37. 20
Intld. M. W. H. de S,

D.]J.
26-1-37.
Reissued to W.P.
1-3-37.
Notice of Writ not served on Defendant. He is not to be found in
Colombo. )

Reissue for 3-5-37.
Intld. M. W. H. de 5.,

D.J. 3
I19-3-37.
Reissued to W.P.
3-5-37.
Case called. Notice of Writ not served on Defendant. He is said to
have gone to England.

Reissue for 18-6-37.
Intld. M. W. H. de S,,

D.J.
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18_6_37' Exhibits

Notice of Writ not reissued on Defendant. No order. . D r
ourna.

Intid. M. W. H. de S., gl'lgi%soﬁl

D] ombo, Case
42659, 1938
I 5-1-38 . —continued
Mr. M. Austin Fernando for Defendant files proxy. Objections
plaintiff’s bill of costs is taxed.

Rs. Cts.

Incurred Costs .. .. .. .. .. 220-85

10 Pros : Costs .. .. .. . .. 70-97
291-82

22-1-38.
Proctor for Defendant moves for a notice on the plaintiff to show
cause why satisfaction of decree should not be entered.

Issue Notice for 7-3-38.
Intld. M. W. d. de S,,

D.].
26-1-38.
Notice issued to W.P.
20 4-3-38.
Proctor for plaintiff moves to certify payment of Rs. 1,300-00.

Allowed.
Intld. M. W. H. de S,

D.].
7-3-38.
Case called.

Notice to enter satisfaction served on plaintiff. Plaintiff’s application
is not in order. File necessary papers for 21-3-38. Copies to be served on
Plaintiff’s Proctor.

30 Intld. M. W. H. de S,

D.J.
21-3-38.
case called.
Formal papers to be filed.
Filed. S.O. for statement of payment and objections if any 11-4-38.

Intld. M. W. H. de S.,
D.]J.
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Exhibits y171- 4- 38.

] D . Case called.
ourna. » .
Entries in For statement of payment and objections, if any. Statement and
o, affidavit filed.
42659, 1938 Inquiry 6-6-38.
Intld. M. W. H. de S,
D.].
21-5-38.

1. Defendant’s list of witnesses filed. .
Intld. Illegible. 10
6-6-38.

Case called. Settled. Defendant to pay Rs. 400-00 in full settlement
of claim and costs payable in three equal instalments commencing 6-7-38.

' Intld. W. S,
D.j.

10-12-38.

The Defendant having paid the plaintiff’s claim and costs in full,
Proctor for plaintiff moves that satisfaction of decree be entered.

Enter satisfaction of decree.
Intld. W. S., 20

D.].
L ttP “with P2
citer wi
e . Letter with annexures from Assistant Secretary Bribery
antSecretary Commission to Plaintiff.
Bribery .
Eom{m.iss@on Room No. 120, Secretariat,
bo mantiff, | Colombo, zoth November, 1942.
ber, 1942 Dr. M. G. Perera,
Queen Street,
Colombo.
Bribery Commission. 30

Dear Sir, _
I am directed by the Commissioner appointed by the Governor to

inquire into allegations of bribery against members of State Council to
request you to be good enough to appear before the Commission on
Friday, the 27th November, 1942 at 10 a.m. in Committee Room No. 3,
State Council Building, Colombo.
Yours faithfully,
Sgd.
Asst. Secretary, Bribery Commission.

P.S.-—Copies of Ordinances Nos. 25 and 26 of 1942 are herewith annexed 4
for your information.
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ORDINANCE ENACTED BY THE GOVERNOR OF Exhibits
CEYLON, WITH THE ADVICE AND CONSENT 17
OF THE STATE COUNCIL THEREOF. Amnoxures |
No. 25 of 1942. i;;’;’s‘eﬁf:éii;
L.D.—CF 13/4I C;;:E;n?;sion
to Plainti
An Ordinance to Supplement the Provisions of the Com- zoth Novern-
missions of Inquiry Ordinance for the purposes of ‘f;;g;ﬁe .

an inquiry to be held in pursuance of a Special Com-
mission issued by the Governor.

10 (Assented to by Hus Majesty the King ) See Proclamation
dated July 11, 1942, published in the Government
Gazette Extraordinary No. 8,066 of July 13, 1942).

A. CALDECOTT.

BE it enacted by the Governor of Ceylon, with the advice
and consent of the State Council thereof, as follows.—

1. This Ordinance may be cited as the Special Commission Short title.
(Auxiliary Provisions) Ordinance, No. 25 of 1942.
2. (1) In this Ordinance, unless the context otherwise Interpretation

" and
requires— construction.

20 ‘“ Commissioner "’ means the Commissioner appointed in the
special Commission issued by the Governor -

“ Special Commission ”’ means the Commission issued by
the Governor under the Seal of the Island on the
thirteenth day of August, 1941, the text of which is
reproduced in the Schedule to this Ordinance.

(2) This Ordinance shall be read and construed as one with
the Commissions of Inquiry Ordinance : Cap. 276.

Provided that in any case of conflict or of inconsistency

between the provisions of this Ordinance and those of the Com-
30 missions of Inquiry Ordinance, the provisions of this Ordinance
shall prevail.

3. Subject to the provisions of section 10, no person shall, Protection and
in respect of any evidence, written or oral, given by that person Hmunity of
to or before the Commissioner at the inquiry, be liable to any
action, prosecution or other proceedings in any civil or criminal

court.

4. Subject to the provisions of section 10 no evidence of Inadmissibility
1 in courts of
any statement made or given by any person to or before the}so¥ o
omm e Special Commission shall given before the
C issioner for the purposes of the Special C hall given bet
40 be admissible against that person in any action, prosecution, Commissioner.

or other proceedings in any civil or criminal court.
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P 2.

Letter with
annexures
from Assist-
antSecretary
Bribery
Commission
to Plaintiff,
20th Novem-
ber, 1942
—continued

Power of
Commissioner
to hear
evidence

in canaya..

Name and
evidence of
person giving
evidence

in camera
not to be
published.

Power of
Commissioner
summarily to
punish persons
who give false
information or
evidence.

Commissioner
to be a public
servant.

Cap. 15.

Protection and
immunity of
Commissioner.
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5. The Commissioner may, in his discretion, hear the
evidence or any part of the evidence of any witness i camera
and may, for such purpose, exclude the public and the press
from the inquiry or any part thereof.

6. (1) Where the evidence of any witness is heard in
camera, the name and the evidence or any part of the evidence
of that witness shall not be published by any person save with
the authority of the Commissioner.

(2) A disclosure, made bona fide for the purposes of the
inquiry, of the name or of the evidence or part of the evidence 10
of any witness who gives evidence in camera shall not be deemed
to constitute publication of such name or evidence within the
meaning of sub-section (1).

7. (1) Where the Commissioner is satisfied that any per-
son has wilfully given false information to him for the purposes
of the inquiry or that any person has wilfully given false evidence
at the inquiry, the Commissioner may sentence such person

-summarily to a fine not exceeding five hundred rupees or to

imprisonment of either discription for a term not exceeding
three months.

(2) The powers of the Commissioner under sub-section (1)
to punish any person who wilfully gives false information to
him for the purposes of the inquiry may be exercised by the
Commissioner on his own motion or on application made to him
in that behalf by any person affected or aggrieved by the in-
formation so given. '

(3) For the purpose of the effectual exercise of the powers
conferred on the Commission by sub-section (1), the Commis-
sioner shall be deemed to be a court and any sentence imposed
or warrant or other process issued by the Commissioner shall 30
be deemed to be a sentence, warrant or process, as the case may
be, of the Supreme Court and shall have effect accordingly.

(4) Any order made by the Commissioner in the exercise
of the powers vested in him by the preceding provisions of this
section shall be final.

8. The Commissioner shall, so long as he is acting as
Commissioner, be deemed to be a public servant within the
meaning of the Penal Code.

9. The Commissioner shall not, in respect of any act or

thing, done or omitted to be done by him in his capacity as 40

Commissioner, be liable to any action, prosecution or other
proceeding in any civil or criminal court.
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10. Nothing in this Ordinance shall— Saving of

penalties and

(a) abridge or affect or be deemed or construed to abridge proceedings for
or affect the provisions of section 4 of the Com-fne ~ = ¢
missions of Inquiry Ordinance or the liability of Commissioner.
any person to any prosecution or penalty for any

offence under Chapter XI. of the Penal Code; or

(b) prohibit or be deemed or construed to prohibit the
publication or disclosure of the name or of the
evidence or any part of the evidence of any witness

10 who gives evidence at the inquiry, for the purpose
of the prosecution of that witness for any offence
under Chapter XI. of the Penal Code.

11. Any person who acts in contravention of any of the Offences,
provisions of this Ordinance shall be guilty of an offence and
shall, on conviction after summary trial before a Magistrate,
be liable to a fine not exceeding one thousand rupees or to
imprisonment of either discription for a term not exceeding
three months or to both such fine and imprisonment.

12. (1) The Commissioner may, by order, direct that any Power of the
20 person who has failed to substantiate any charge preferred Sommissioner
by him at the inquiry in respect of any Councillor shall pay payment of
to that Councillor such sum as may be specified in the order to ***
defray the costs, if any, incurred by that Councillor in meeting

or refuting the charge preferred against him.

(z) An order under sub-section (1) may, on application made
to a Magistrate’s Court, be enforced against the person named
in the order as though the sum directed to be paid by that per-
son were a fine imposed upon him by that Court.

Schedule.
30 COMMISSION.

By His Excellency Sir Andrew Caldecott, Knight
Grand Cross of the Most Distinguished Order of
Saint Micheal and Saint George, Commander
of the Most Excellent Order of the British
Empire, Governor and Commander-
-in-Chief in and over the Island
of Ceylon with the Terri-

tories and Dependencies )
thereof.
40 A. CALDECOTT.

To LUCIAN MACULL DOMINIC DE SILVA, Esquire,
K.C.
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GREETING.

WHEREAS T have deemed it necessary to issue a Commis-
sion to inquire into and report upon the matters hereinafter
mentioned upon which information is, in my opinion, necessary:

Know Ye that 1, Andrew Caldecott, Knight Grand Cross
of the Most Distinguished Order of Saint Michael and Saint
George, Commander of the Most Excellent Order of the British
Empire, Governor and Commander-in-Chief in and over the
Island of Ceylon with the Territories and Dependencies thereof,
reposing great trust and confidence in your prudence, ability 19
and fidelity, do by these presents nominate, constitute and
appoint you the said Lucian Macull Dominic de Silva, one of
His Majesty’s Counsel learned in the law, to be my Commis-
sioner for the purpose of inquiring into and reporting upon the
following questions :—

() whether gratifications by way of gift, loan, fee, reward,
or otherwise, are or have been offered, promised,
given or paid to members of the existing State
Council, with the object or for the purpose of in-

fluencing their judgment or conduct in respect of 20

any matter or transaction for which they, in their
capacity as members of that Council or of any
Executive or other Committee thereof, are, have
been, may, be or may claim to be, concerned,
whether as of right or otherwise: and

(b) whether such gratifications are or have been solicited,
demanded, received or accepted by members of the
existing State Council as a reward or recompense,
for any services rendered to any person or cause, or

for any action taken for the advantage or dis- 30

advantage of any person or cause, or in considera-
tion of any promise or agreement to render any such
services or to take any such action, whether as of
right or otherwise, in their capacity as members
of that Council or of any Executive or other Com-
mittee thereof.

And I hereby authorise and empower you to hold all such
inquires and make all such investigations into the aforesaid
matters as may appear to you to be necessary ; and i do hereby

require you to transmit to me a report thereon under your hand 40

as early as possible.

And I do hereby require and direct all public officers and
other persons to whom you may apply for assistance or informa-
tion for the purposes of this inquiry, to render all such assistance
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or furnish all such information as may properly be rendered or
furnished in that behalf.

Given at Colombo, under the seal of this Island, the thir-
teenth day of August, 1941.

By His Excellency’s command,
E. R. SUDBURY,
Secretary to the Governor.

Passed in Council the Thirty-first day of October, One
thousand Nine hundred and Forty-one.

10 D. C. R. GUNAWARDANA,
Clerk of the Council.

ORDINANCE ENACTED BY THE GOVERNOR OF CEY-
LON, WITH THE ADVICE AND CONSENT OF
THE STATE COUNCIL THEREOF

No. 26 of 1942,
L.D.—CF 13/41

An ordinance to amend the Ordinance intituled ‘‘An
Ordinance to Supplement the Provisions of the Com-
missions of Inquiry Ordinance for the purposes of

20 an inquiry to be held in pursuance of a Special Com-
mission issued by the Governor.’’.

(Assented to by His Majesty the King) See Proclamation
dated July 11, 1942, published n Government
Gazette Extraordinary No. 8,966 of July 13,

1942.)
A. CALDECOTT.
BE it enacted by the Governor of Ceylon, with the advice
and consent of the State Council thereof, as follows : —

1. This Ordinance may be cited as the Special Commission ghert title.

30 (Auxiliary Provisions) (Amendment) Ordinance, No. 26 of
1942.

2. In the event of the Bill intituled “ An Ordinance toO Amendment
of the Special

Supplement the Provisions of the Commissions of Inquiry

Ordinance for the purposes of an inquiry to be held in pursuance (Auxiliary

of a Special Commission issued by the Governor ”’ taking effect

as an Ordinance upon the signification of His Majesty’s assent event of that
thereto by Proclamation published in the Government Gazelte, BU) becoming
that Ordinance shall, with effect from the date of the publication ~"
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of such Proclamation, be amended by the substitution, for sec-
tion 12 of that Ordinance, of the following new section :—

12. (1) Where the Commissioner finds that a charge or
allegation made or preferred against a member of the State
Council has not been established, the Commissioner in his
discretion may, if that member has been represented by
counsel at the inquiry into such charge or allegation, award
to that member, by order under his hand, such sum as the
Commissioner may fix as the costs of such representation.

In fixing such sum, the Commissioner shall be guided so 10

far as may be, by the scales of costs and charges prescribed
for proceedings in Class V. in Parts I. and II. of the Second
Schedule to the Civil Procedure Code unless, in any parti-
cular case, the Commissioner is of opinion that costs should
be awarded otherwise than in accordance with such scales.
In this sub-section, ‘ counsel ”’ includes a Proctor.

(2) The payment of any sum awarded by the Commi-
ssioner by order under sub-section (1) shall be made out of
public revenue and is hereby charged upon such revenue *

and any such payment shall be deemed to be a payment 20

authorised by law for the purposes of the application of the
provisions of Article 61 of the Ceylon (State Council) Order
in Council, 193I.

Passed in Council the Forth day of June, One thousand
Nine hundred and Forty-two.

D. C. R. GUNAWARDANA,
Clerk of the Council.

D 3.

True copy of letter from Secretary to the Governor
to the Government Printer.

URGENT.
Governor’s Office,

Colombo, 18th May, 1943.
The Government Printer.

I return the proof received from you this morning and
should be grateful if you would print it as a Sessional Paper
not to appear however before the Government Gazette Extra-
ordinary which is to contain the text of a bill to be introduced
into the State Council connected with the Bribery Commission

30



81

Report and which is also to be published tomorrow. The two
should be published simultaneously.

Sgd. H. A. C. DOBBS,
Acting Secretary to the Governor.

Certified true copy.
A. C. RICHARDS,
Govt. Printer.

Colombo, gth June, 1944.
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Exhibits REPORT OF THE BRIBERY COMMISSION.

D 2.
True copy of
the Report of
the Briber .
Commission, Committee Room 3,
May, 1943 State Council Building,

—continued Colombo, April 3, 1043.

Your EXCELLENCY,—I HAVE the honour to report upon the questions
Page 3 referred to me by Your Excellency under.a Commission dated August 13,
1941, namely

Terms of Reference.—

(a) whether gratifications by way of gift, loan, fee, reward, or other-
wise, are or have been offered, promised, given or paid to 10
members of the existing State Council, with the object or for the
purpose of influencing their judgment or conduct in respect of
any matter or transaction for which they, in their capacity as
members of that Council or of any Executive or other Committee
thereof, are, have been, may be, or may claim to be, concerned,
whether as of rlght or otherw1se and '

(b) whether such gratlﬁcatlons are or have been solicited, demanded,
received or accepted by members of the existing State Council
as a reward or recompense, for any services rendered to any
person or cause, or for any action taken for the advantage or 20
disadvantage of any person or cause, or in consideration of any
promise or agreement to render any such services or to take
any such action, whether as of right or otherwise in their capacity
as members of that council or of any Executive or other
Committee thereof.

2. Certain members of the public, some of whom gave evidence before
me, were under the impression that it was part of the task assigned to me
under the terms of reference not merely to find whether or not incidents
of the character described therein have taken place, but also, in the event
of my finding that they have, to suggest what action should be taken and 30
generally to make comment. It is clear that Your Excellency has con-
stituted me a pure fact-finding Commission and that I would be travelling
outside the limits of the authority conferred on me if I proceeded to do
anything more. I have accordingly refrained from dwelling upon the
political, legal or moral aspects of the incidents, which in the following
paragraphs I have found to have occurred, and refrained also from making
suggestions for the prevention of similar incidents in the future.

3. Legislation.—On August 26, 1941, soon after the Commission was
issued to me, a Bill (Appendix A) was introduced in the State Council for
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the purpose of giving witnesses who gave evidence before the Commission Exhibits
absolute immunity against civil or criminal proceedings in Courts of Law. D ..
Without such immunity the Commission would have been unable to produce [ruc copy of
the maximum result possible. It is common experience that evidence of the Bi%’;,yo
bribery is very difficult to obtain and even more difficult to establish beyond Commission,
reasonable doubt. If to these factors there was added the reluctance of M2 943,
witnesses to give evidence owing to fear of proceedings against them, the
difficulties of the Commission would have been materially increased. The
Bill was passed with certain amendments on October 31, 1941. It was

10 reserved for the signification of His Majesty’s pleasure on November 26
1941. One of the amendments was that persons making allegations against
members of the State Council who were unable to prove them should be
liable to be cast in the costs incurred by members in defending themselves.
The Secretary of State for the Colonies intimated that,if by suitable means
the payment of costs was made a liability to be borne by the Crown instead
of by witnesses, assent to the Bill would be given. A Bill embodying the
Secretary of State’s suggestion was introduced on June 4, 1942, and passed
on the same day in Council and received His Majesty’s Assent on July 11,
1942. Onthesame day His Majesty’s Assent to the earlier Bill was also

20 signified. Copies of the Ordinances as passed into law appear in Appendices

A1 and Az.

4. Experience has now proved that without the amendment proposed
by the Secretary of State the work of the Commission would have been
seriously handicapped. It was important that cases of honest suspicion
should have been freely placed before the Commission in order that investi-
gation could be made. In some cases these suspicions led to proof. In
-other cases they led to disproof. In yet other cases the evidence was
inconclusive. 1In nearly all the cases persons who gave me information of
the grounds on which their suspicion was based were unable themselves to

30 proceed beyond the point of suspicion. They had not the machinery by
which they could have obtained statements from others. It was for me to
take the necessary action. It would have been an intolerable hardship if
the persons who expressed honest views in the hope of affording me assis-
tance were cast in costs. 1 ought to add that there were a few vexations
complaints but, as I did not proceed to the stage of putting a Councillor to
the expenses of defending himself until I was satisfied that a *“ prima facie ”’
case existed, these vexatious complaints involved the Councillors in no
expense.

5. Progress while legislation pending.—1 considered the feasibility of

40 proceeding with the work of the Commission while the passing of the Bill
was under consideration by the legislature but 1 formed the clear opinion
that it was impossible to do so beyond a short distance. On September
4,1941, 1 made an announcement in the press and by posters that a Commis-
sion had been issued and asked members of the public to furnish me with
any information that was likelv to help me at the same time asking generally
for their co-operation because without material from outside it would have
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been impossible for me to proceed any further. Bare mention of allegations
appeared in certain newspapers and in certain debates in the State Council

True copy of hyt peither aftorded me concrete cases for examination. 1t was not possible

the Reportof

the Bribery

for me to proceed beyond the stage of invitation to witnesses without know-

Commission, ng definitely the fate of the Bill which had been introduced because it was

May, 1943
—continued

Page 4

necessary to explain to them what exactly their position was. If no Bill
had been introduced I would have been able to say that they enjoyed a
limited immunity under the ordinary law of the land and I could have
proceeded to obtain such evidence as was forthcoming on that basis. Once
the Bill was introduced I could not, until it was passed or rejected, tell 10
them whether or not they would enjoy wider immunity. It was highly
undesirable to proceed with the hearing of witnesses till their position was
clearly ascertained. Consequently I decided with reluctance to await
the final decision of the legislature on the matter of the Bill which, as
already stated, was passed into law only on July 11, 1942.

6. Public Advertisement. — On July 14, 1942, by advertisement in the
press (English, Tamil and Sinhalese) I again invited persons in possession of
information to place it before me. I explained that under the legislation
which had just been passed witnesses would enjoy absolute immunity in
respect of evidence given by them before me except in the matter of giving 2¢
false evidence. I assured them that in respect of the last mentioned offence
no person could be found guilty unless 1t was proved beyond reasonable
doubt that he or she had deliberately given evidence which was not true.

I added that a person who wished to make a statement which he genuinely
thought was true could do so without fear. I pointed out that without
the co-operation of the public my work would be ineffective. Copies of
these advertisements in the three languages mentioned were sent to Govern-
ment Agents of all the provinces with a request that they should be posted
up at Kachcheries, Court-houses, Police Stations, Village Tribunals, Post
Offices, Municipal Councils, Urban Councils, Provincial Road Committees, 30
District Road Committees, Fiscal’s Offices, Chief Headmen’s offices, Railway
Stations, Hospitals, Dispensaries, Circuit Bungalows, Resthouses, Theatres,
Public Libraries, Law Libraries, Market-places, Offices of Divisional
Inspectors of Schools, Land Registries, Village Committee Halls, boutiques
temple premises and any other public places in the province. I have
verified from statements received from the Government Agents that these .
notices were duly posted up. On November 10, 1942, I announced by public
advertisement in the press that the hearing of evidence was drawing to a
close and again invited persons who had information to place before me to
do so without delay. Copies of this advertisement were sent to all Govern- 40
ment Agents and were posted up by them at the places already mentioned.

7. Immunity of Public Servants.—During the course of the inquiry I
became increasingly conscious that Public Servants might have material
to place before me and that they might be reluctant to do so through
fear of disciplinary action being taken against them. On October 20, 1942,
I obtained from Your Excellency authority to inform Public Servants that
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no disciplinary action would be taken against them in respect of matters Exhibits
disclosed by them in their evidence before me. This fact was publicly 1.
announced in the second of the two advertisements referred to and was True copy of

. . L. . . the Report of
also communicated individually to the Public Servants who gave evidence. the Brfbe,y.

. . . . . Commission,
8. Reluctance to give evidence. —The legislation which was passed and May, 1943

the assurances given by me would no doubt have dispelled a part of the —com/nued
reluctance which persons in possession of relevant information would have
had of placing it before me. But, of course, it could not have dispelled it
wholly. The number of persons who volunteered to give evidence was

10 exceedingly small (vide paragraph 10). It is a matter of general knowledge
that most people are reluctant to admit that they have paid or have been
party to the giving of gratifications. They are likely to fall in the public
estirnation and in the estimation of their friends and associates. Itisalsoto
be remembered that for the most part gratifications are given secretly and
usually in the presence of only the giver and the taker. Even the few
persons, who besides the giver and the taker, can in a small number of
instances give material evidence, are generally reluctant to do so from a
variety of considerations, logical and emotional. A good illustration of the
latter is the case of a successful professional man who gave evidence before

20 me with expressed reluctance. One of the reasons given by him for this
was that he did not wish to act as a ** spy for the Bribery Commission”.
The gentleman had not acted as a spy but was deposing to certain facts
which had come to his knowledge before the Commission issued. This
attitude was entirely illogical but reflected the kind of feeling that exists
with regard to an investigation into bribery. This aspect of the matter 1s
again referred to in paragraph 42.

9. Proceedings in camera.—The legislation referred to in paragraphs 3
and 4 above gave me the discretion of taking evidence in camera. [ decided
todoso largelyin view of the absolute immunity conferred on witnesses.

30 They were free to say what they liked before me without fear of the ordinary
penalties of the l]aw. The principle that every person is to be held innocent
until he is proved to be guilty is observed in courts of law but it is not
universally followed elsewhere. It is extremely difficult while a charge is
under investigation to protect the person charged from the hum of conver-
sation and the sting of conjecture. Fairness demanded that the evidence
and the conclusions to which it led should be released together.

10. Sources of information. 1 have examined in all 124 witnesses.

Of these, 12 volunteered to give evidence. The others were summoned
by me on information derived from various sources. I received valuable
10 information relating to one incident from a police file. As I was conscious
that all the available material would not be voluntarily placed before me, I
examined a certain amount of material called for from Government Depart-
ments sometimes at random in order to ascertain whether there were any
features particular or general which indicated the taking of gratifications by
State Councillors. I also examined certain Councillors whose speeches
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Exhibits on different occasions made me believe that their evidence might be useful.
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The information derived from one Councillor led to the discovery of two
cases, one of receiving a gratification, the other of soliciting one.

11. Nature of allegations.—The evidence before me covered to a small
extent allegations of gratification in respect of matters which came up

—continued before open Council. In the main it covered allegations of gratification in

Page 5

respect of matters which came up for consideration by Executive
Committees. The chief items of which complaint was made were—

(r) appointments.-to various offices in the Government Service ;

(z) nominations to Municipal and Urban Councils ;

(3) decisions on policy, the repercussions of which resulted in advantage
or disadvantage to private parties.

I will deal with these separately.

12.  Appointments to Public Service.—With regard to (1), Regulation
13 of the Public Service Regulations requires the Secretary of the Public
Services Commission to forward to the Executive Committee in ‘‘ general
control of a department "’ recommendations from the Head of that Depart-
ment with regard to the filling up of any vacancy which has occurred. The
Executive Committee then makesits own recommendation tothe Public
Services Commission which, through its Chairman, advises Your Excellency, 20
The existing Council began to function on March 17, 1936. From that date
up to now the number of instances in which the recommendations of the
Head of a Department have not been adopted by an Executive Committee
1s only 20 (twenty). The number of instances in which the view of the
Executive Committee has prevailed over that of the Head of a Department
is 13 (thirteen). The total number of appointments made after recommend-
ation by Executive Committees is 694 (six hundred and ninety-four).
These figures were obtained by me from the Chief Secretary. It is clear,
therefore, that the actual effect, if any, of gratifications on appointments
could not have been appreciable. I doubt whether the claims of a really 5,
inefficient candidate has ever been advanced by reason of the payment of a
gratification. The number of such instances, if any, must have been very
small indeed. The relevant material in concise form is before the
Committee. It is difficult for members receiving gratifications to be so
brazen with their fellow-members as to ignore completely the legitimate
claims of candidates. But these facts are not widely known. They are
beyond the horizon of the general public. No deep thinking is required to
realize how the mind of a candidate can run riot on the possibilities of illicit
influence in the field of an Executive Committee’s activities, This leads
to the giving of gratifications although their effect isin reality small. And 4,
what perhaps is even worse, it leads to the belief that gratifications are a
powerful factor in the actual selection of candidates and thus tends to
undermine faith in the efficient working of the Governmental machine.

13. Nomainations to Municipal and Urban Councils.—With regard to
(2), it has up to now been the function of the Executive Committee of Local
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Administration to make recommendations for the nomination of members Exhibits
to Municipal and Urban Councils. I have not found material on which it 17
could be held that any particular member of the Committee has received or tTgu%COPy of
solicited a gratification, but the evidence creates a strong suspicion that e v g
gratifications have passed to an extent which, again, I cannot fix. The Comntission,
number of instances of recommendations have been 183 (one hundred and Moy i3,
eighty-three) and of these, 181 (one hundred and eighty-one) have been
accepted by Your Excellency. There was here a very iertile field for the
activities of those who either directly or through others adopt improper

10 methods for achieving political ambition. I was invited to hold in parti-
cular cases that gratifications had passed merely by reviewing particular
recommendations. But this I refused to do because the tests and standards
adopted might for good reason have been other than those that might have
appeared sound to me. The latitude necessary to be given to a different
but honest -view-point did not permit me to enter upon the relative merits
of candidates. Tt was said, for instance, in one case that the name of a man
of small education was suggested for nomination by reason of his having
paid a gratification in preference to one better educated. But it obviously
is not possible for me to say that the former was not really the better person

20 on grounds other than those upon which I was invited to come to a decision

14. Executive decisions.—In addition to the decisions arrived at by
Executive Committees in the matters of appointments and nominations
there are, of course, a number of decisions on questions of policy, the
adoption or rejection of which is of advantage or disadvantage financially
and otherwise to members of the general public. For instance, I have
found (vide paragraph 18) that a gratification passed on the occasion of the
consideration by the Executive Committee of Home Affairs of the question
whether certain Government contracts should be extended without com-
petition or not. On this occasion the Head of the Department had

30 recommended the extension and it would, I think, have been allowed even
if no gratification had been paid. No executive decision upon the face
of which the taint of gratification was visible was placed before me or came
under my observation. I am conscious that members receiving
gratifications would endeavour to prevent its effect from being seen but,
nevertheless, it is my impression that in most cases the effect of gratifications
on final results has not been appreciable.

15. Commattee system.—It will appear from what I have said that the
Committee system as it now functions lends itself readily to the giving and
the taking of gratifications. Thegiverof a gratification being unaware of

40 the proceedings in Committee will never know to what extent it has carried
weight. But, nevertheless, the possibility that it might carry weight must
always loom large in the mind of the potential giver. A member receiving
a gratification can without much fear of discovery ignore a proniise to
advance the desires of the giver. In short, under the Committee system
responsibility is fugacious even where a gratification misses its intended
mark.
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16. Number coming under Terms of Reference.—In the appendices
annexed I have dealt with incidents and witnesses at some length. For
the sake of clarity I have not embodied too much detail in the body of this
Report. The total number of Councillors in respect of whom suggestions
were made was 19 (nineteen). In some cases they were based on very
slender material. I have found that eight members, whom I have been
able to identify, have received gratifications within the meaning of that
term in the Commission issued to me. Among these are three nominated
European members. They openly received a reward from certain bodies
for the work they did in Council, and this openness and its implications 10
draw a sharp line of distinction between them and the others. They are
dealt with in paragraphs 26 to 34 below. I have also reached the conclusion
that there are in all probability about four other members, whom I have
not been able to indentify, who have received gratifications.

17. The ** Attanayake’’ gratification incident.— Turning to individual
cases, I have found that four members of the Committee for Home Affairs,
Messrs. E. W. Abeygunasekera, C. Batuwantudawe, H. A. Gunasekera, and
E. R. Tambimuttu, received gratifications for the purpose of supporting
a candidate for the post of a Chief Headmanship. It is with regret that I
include the name of Mr. Batuwantudawe as he is now dead. But duty 20
leaves me no choice. The amounts received by Messrs. Butuwantudawe
and Gunasekera was Rs. 250 each ; by Mr. Abeygunasekera Rs. 500. While
I am definite that a sum of money was received by Mr. Tambimuttu, I am
unable to be sure whether it was Rs. 250 or Rs. 750. I think it was the
latter amount. These payments were suggested and arranged by Mr.
Abeygunasekera. The story in short is that Mr. Abeygunasekera met the
candidate and his father by appointment at the house of a friend. Mr.
Abeygunasekera, after assuring the parties concerned that it was very
simple for him to get the candidate appointed as the papers would come
before the Home Committee, sent a telegram to the three other members 30
requesting them to meet him on a matter of * paramount importance .
This appears to have been a code word used by Mr. Abeygunasekera in
referring to matters connected with gratifications. The candidate and his
father raised Rs. 2,000 on a bond. On the same day they came to Colombo
with two others, met Mr. Abeygunasekera and were introduced to one of
the members (Mr. Gunasekera) in the State Council building one morning.
After a short discussion they paid him a sum of Rs. 250. Mr. Abey-
gunasekera later escorted the party to the houses of the other two members
where the sums mentioned were paid. It does not appear to me from the
evidence or the relevant papers that after they received the money they 40
pressed the claims of the candidate. The reason no doubt was that he had
no qualifications for the post comparable with those of the other candidates.
The father was infuriated by what he rightly thought was a trick to obtain
money and sent four letters of demand through a proctor. Mr. Tambimuttu
thereupon returned the money in full. Messrs. Batuwantudawe and
Gunasekera between them returned Rs. 325. This is clear but as to how
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this sum is to be apportioned between them is not clear. I think Mr. Exbibits
Gunasekera returned the whole of the Rs. 250 and Mr. Batuwantudawe D ..
Rs. 75. Mr. Abeygunasekera returned no part of the money which he 3;u§00pyt0§
received. Mr. Tambimuttu went so far as to visit the house of the candidate the Bribery
to return the money. While he denies the return of the money, he admits glommissim-
the visit to the house. He says that, on receiving the letter of demand, AN
he suspected black-mail. But he admits that he did not send a reply.
Instead, he paid the visit which I have mentioned, and it is utterly incredible
that he should have done so except, as stated by the candidate and his

10 mother, who was a witness, for the purpose of returning the money and
hushing up the matter. My reasons for my finding on this particular inci-
dent are set out in detail in Appendix B. But I have to mention here that
in my opinion this was not a solitary occasion in which the four members
concerned received gratifications. I think that they acted in concert in a
number of matters using the same or a similar technique. I accept the
evidence that Mr. Abeygunasekera had stated that he had acted similarly
in a number of other incidents. There is a great deal of evidence from
independent sources which points to this. The general features of this

incident itself also indicate that this was not an isolated incident.

20 18.  Arrack Contract gratification incident.— There was evidence before
me that in 1939 contractors to the Government for the supply of arrack
decided to pay to the same four members a sum of about Rs. 2,000 for the
purpose of having their contracts extended without competition from
outside. There is evidence, which I believe, that money for this purpose
was paid to one of the members, now dead, Mr. C. Batuwantudawe, but
there is no evidence that it was paid by him to the others. I did not for
this reason call upon the members now alive to answer the allegation as it
cannot be held against them that, with regard to this particular incident,
they actually received the money. This matter is more fully discussed

30 and reasons for my view given in Appendix C.

19. Mr. Abeygunasekera’s request for long postponement. Frustration.
—After the evidence on the incident referred to in paragraph 17 had been
led and after the witnesses who sypported the allegation had been cross-
examined in great detail by Coune#, Mr. Abeygunasekera made a request
to me in writing on February 9,1943, to postpone all the inquiries against
him for three months on the plea that he had to visit Madras for treatment.
He supported the application with a medical certificate to the effect that
he was suffering from asthma. I was anxious at every stage of this inquiry
to give every member the fullest opportunity of meeting allegations but in

40 my view a report was overdue and long postponements would have tended
to frustrate the object of the Commission. It was issued to me on August
13, 1941. I, therefore, decided that I could not grant a long postponement
and wired to Mr. Abeygunasekera requesting him to continue to appear
through counsel and to endeavour to appear personally for a short while on
February 15, 1943, which was a date fixed for the inquiry. My object was
to record Mr. Abeygunasekera’s evidence with as little inconvenience to Page 7
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Exhibits him as possible and to continue the inquiry in the presence of his connsel.
p 2 The telegram sent to the address furnished by Mr. Abeygunasekera to the
True copy of Clerk of the State. Council as his proper address was returned to me
the Br?bcry undelivered. The contents of the telegram were also confirmed by me by
%Ommlsswn registered letter on February 11, 1943. Mr. Abeygunasekera did not appear
3. nor did counsel who had so far been appearing for him. I decided that I
would have to make my report upon the available material and proceeded

with the inquiry. 1 also sent Mr. Abeygunasekera a registered letter

informing him of the course which I was taking.

20. Mvr. Abeygunasekera and registered letters.—A feature of corres- 10
pondence with Mr. Abeygunasekera is that registered letters sent to him
are not accepted and are returned “ unclaimed”. The two letters referred
to in the preceding paragraph met with this fate. I examined the postal
authorities on this matter to get details of the procedure at Mr. Abeyguna-
sekera’s end and am satisfied that he habitually refuses registered letters.

A proctor witness had the same experience as myself. Mr. -Abeygunasekera
told him that he had deliberately refused a registered letter. Earlier in
the 1 1nqu1ry I-found it impossible to reach him by registered letter and, as
at the time he was not attending meetings of the State Council, it was found
necessary that Mr. E. T. Dyson, Government Agent, Central Province, 20
should himself personally deliver a letter to him in order that there should
be no doubt that it had reached him. Itis, of course, possible that Mr.
Abeygunasekera had left Ceylon at the time I sent the two last letters but
this does not alter my conclusion.

21. Further incidents involving My. Abeygunasekera.—Before the
medical certificate was sent I had indicated to Mr. Abeygunasekera that
there were further incidents into which I proposed to inquire and had
informed him of the dates of inquiry of two of them.  In respect of these
incidents also Mr. Abeygunasekera did not place before me his evidence on

oath or affirmation. 30

22. The Omnibus Reorganization gratification incident. The first of
these incidents (Appendix CC) attracts attention by reason of the fact that
it took place after the Commission to me had issued and by reason also that
Mr. Abeygunasekera made very little, if any, effort at secrecy in obtaining
a. gratification. This is a feature which is characteristic of Mr. Abey-
gunasekera’s activities. Mr. S.'W. Nelson, the present Director of Transport
some time after his arrival in the Island in March, 1942, recommended the
reorganization of the omnibus services and propounded a scheme. The
omnibus interests were strongly opposed to it. Associations of omnibus
owners as well as individual owners worked hard for its rejection. An 40
Association by the name of the Lanka Omnibus Owners’ Association was
formed for the express purpose of agitating against it. On July 9, 1942,
the Minister for Local Administration moved a resolution in the State
Council to the effect that the omnibus services should be reorganized on
the lines recommended by Mr. Nelson.wOne Mr. J. G. Collin Fernando, an
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omnibus owner, went with one Mr. B. H. William, another omnibus owner, Exhibits
known to Mr. Abeygunasekera, to interview him and pressed the claims of 7.
the omnibus interests to have the motion rejected. Mr. Abeygunasekera True copy of
thereupon informed him that however good a cause may be they could not tne Bripery
expect support for it without the payment of a gratification. He then Commission,
handed to them a piece of paper with the names of about seven Councillors M3, 943,
written on it, a sum of money varying from Rs. 150 to Rs. 200 being noted
against each name. The exact number of Councillors and the exact
amounts I have not been able to discover because the list is not now

10 available. Mr. Abeygunasekera’s name also appeared on the list but no
amount was marked against his name. It was the stage of negotiation.
Mr. Abeygunasekera said that, if the amounts indicated could be found, he
could hand them to the members mentioned and obtain their votes. All
this happened on the State Council premises on a day on which the debate
on the motion was taking place. There were a number of omnibus owners
who had come to witness the debate. Messrs. Fernando and William took
the list and showed it immediately to other owners and discussed the
question of making the payments demanded. The list was seen and the
discussion participated in by a number of people. The owners decided that

20 Mr. Abeygunasekera could not be relied upon, that he himself might
misappropriate the money if it was handed to him, and that the wiser thing
to do was to interview different members, obtain their votes if possible
without the payment of a gratification but pay something if votes could
not be obtained otherwise. This decision was carried out and no money
was paid to Mr. Abeygunasekera. The view of the omnibus owners appears
me to reflect correctly the estimate of Mr. Abeygunasekera which members
of the general public had formed as it emerged from the evidence of a number
of witnesses before me. It must be mentioned here that Dr. A. P. de Zoysa,
a member of the State Council, with whom the omnibus owners were in

30 contact, had advised them strongly against the payments or attempts
at payments of gratifications. This advice was tacitly if not expressly
agreed to. In consequence, no doubt, largely of this fact, such gratifications
as were paid by omnibus owners appear to have been given with studied
effort at concealment and I have been able to discover and obtain
satisfactory evidence only in the one case referred to in paragraph 25.

23. The H R.P. Fernando gratification incident. The other incident
(paragraph 21) of the inquiry into which I gave Mr. Abeygunasekera notice
related to the payment to him by one Mr. H. R. P. Fernando, a dismissed
Exciser Officer, of a sum of money to secure his services in the matter of

40 obtaining a reinstatement. Mr. Fernando was introduced to Mr. Abey-
gunasekera by a friend. Mr. Abeygunasekera asked for Rs. 250. Mr.
Fernando was wary and, after some haggling, agreed to pay a sum of Rs. 300,
Rs. 75 immediately and the balance Rs. 225 after the matter was satis-
factorily concluded. On January 27, 1939, Mr. Ferando paid this sum of
Rs. 75 and thereupon Mr. Abeygunasekera provided him with a ticket in
the gallery of the State Council to witness the giving of notice of the motion
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Exhibits which appears in Volume I. of Hansard, page 260, to the effect ** that this
D2  Council is of opinion that all papers relating to the dismissal of Inspector
True copy of H. R. P. Fernando from the Excise Department be tabled.” Mr. Fernando
the Brivery Saw the motion being handed over to the Clerk to the Council and notice
Commission, heing given by Mr. Abeygunasekera. The matter wasreferred to the Chief
evntiniza Secretary under Standing Order 57, who reported on November 27, 1939.
Mr. Abeygunasekera did not press the motion. He eventually withdrew it
on March 24, 1942. At the time of receiving payment of Rs. 75 Mr. Abey-
Page 8 gunasekera represented to Mr. Fernando that he had considerable influence
with the Excise Commissioner which he would use. He pressed for more 10
money from time to time but Mr. Fernando resisted payment until the
promised reinstatement was an accomplished fact. After several interviews
and disappointments Mr. Fernando dropped the matter. The details of

this incident appear in Appendix D.

24. Mr. Abeygunasekera and gratifications.—It appears to me from
the incidents related and from other evidence that Mr. Abeygunasekera
solicited and accepted gratifications with little effort at concealment, that
this was widely known to the general public and that disappointments
suffered in a number of matters had led potential givers of gratification to
doubt the value of his promises. He appears also to have been the prime 20
mover in arranging gratifications for others.

25. The Victoria Hotel gratification incident. The incident of giving a
gratification by omnibus owners on the occasion of the Nelson motion
referred to in paragraph 22 was the payment of a sum of Rs. 25 to a member,
Mr. D. D. Gunasekera. His name figured in the list mentioned in the
same paragraph. Emboldened by this fact two omnibus owners went to
see him by appointment at the Victoria Hotel, Colombo, and, while pressing
the merits of their cause, were confirmed in the belief that a gratification
would be welcome to him. They thereupon paid him a sum of Rs. 25,
which was accepted. The smallness of the sum aroused caution, but I am 30
convinced upon the evidence that it was given and received. The full
details of this incident are discussed in Appendix E. But I have to state
here that, in my opinion, this was not an isolated occasion on which
Mr. Gunasekera has taken a gratification. The general features of the
incident and the amount taken convince me that Mr. Gunasekera
has habitually taken gratifications.

26. The European Members.—The four European members, Messrs.
H. E. Newnham, H. F. Parfitt, E. C. Villiers, and . H. Griffith, were selected
for submission for nomination by the Chamber of Commerce, the Ceylon
Estates Proprietary Association, the Planters’ Association, and the 40
European Association respectively. Their names were submitted for
nomination by the four Associations jointly. After nomination they were
regarded by the Associations (and in this term for convenience I include
the Chamber of Commerce) as their “ representatives’’. The allegation
has been made against them that certain payments which they received from
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the Associations bring them within the terms of reference. I have Exhibits
considered their cases in some detail in Appendix F. T have found that .
the first three members come within the terms of reference and that the True copy of
fourth, Mr. Griffith, does not. The essential difference between him and :ﬁ: %ﬁfbfrtyof
the other three is that the latter are paid remuneration for the work which Commission,
they do in the State Council whereas Mr. Griffith is paid only in respect of Ei%;,f,-if;d
work done outside the Council. Even in respect of this he is only paid an

allowance to meet out-of-pocket expenses incurred in travelling.

27. Mr. Newnham.—Mr. Newnham receives a salary of Rs. 2,000 a
10 month and an allowance of Rs. 200 (for a Secretary) from the Chamber of
Commerce. To use his own words, this remuneration is paid ‘‘ in consider-
ation partly of the work which I had as a State Councillor and partly in
consideration of the work which 1 had outside the Council ’. He has to
make a study of the matters that come up before the council, to hear the
views of the Chamber or its relevant Committees and then to express them
in the original or a modified form in the Council and its Committees.
According to him, he is free to take a view different from that of the Cham-
ber but he has never, in fact, done so. On occasions he has, on matters on
which the Chamber expressed no opinion, taken up a position which affec-
20 ted the financial interests of some of its members adversely. His activities
in the State Council have been largely to place before it and its Committees
the views of the Chamber of Commerce. This ‘“ conduct” has been the
direct result of the remuneration received. It has been paid to him to
achieve this object. There can be no doubt about this and I think that
this fact alone suffices to bring him within the terms of reference.

28. Messrs. Parfitt andVilliers. The cases of Messrs. Parfitt and Villiers
are very similar to that of Mr. Newnham in essential features. Up to about
six months ago Mr. Parfitt received a sum of Rs. 2,000 a month from the
Ceylon Estates Proprietary Association for work done as its Secretary and

30 as its “‘ representative ”’ in Council. From about that time he has limited
himself to political work only and received Rs. 1,000 a month. He has
ceased to be Secretary and is now the Deputy Chairman. Mr. Villiers
receives a sum of Rs. 2,000 from the Planters’ Association. To use his own
language : “1 put my views before my Association and get theirs. Thus,
I am in a position to put the views of my Association before the members of
the House .

29. There can be no doubt that a great part of the activities of Messrs.
Parfitt and Villiers consisted of voicing the views of their Associations in
Council and its Committees. It may be that some of these views on occasion

40 received modification by reason of the exigencies of a sudden development
or for some other cause, though in the majority of cases the views of the
Associations themselves were put before the Council and its Committees.
They received reward for this “ conduct . It was paid for the purpose of
securing it.
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30. Reward of three members not merely for loss of time. It has been
suggested that the payments made to the three members must be regarded
as compensation for loss of time and energy and not as reward for services
rendered. I do not think this view is sustainable. All payment for service
rendered includes payment for the employment of the time and energy of
the person rendering the service for the benefit of the person to whom the
service is rendered. This is a universal rule ture even of manual labour.
To isolate time and energy from the service would lead to a fallacy. In
the case before me time and energy clearly cannot beisolated. It cannot
be said that payment was made on that account only. The Association 10
wanted certain views expressed in Council and its Committees and a
payment was made to get them expressed and, in most cases, pressed.

31. “ Judgment’ as well as “ conduct’’ of the three European Members
wnfluenced. In paragraphs z7 to 30 I have considered ‘‘ conduct’ as
distinguished from ‘‘ judgment . The question arises whether the remune-

ration paid to the three members mentioned has not only “ influenced
their conduct” but also ‘ influenced their judgment” (vide these
expressions in terms of reference in paragraph 1). They said thatthey
were not mere paid mandatories. They said they were under no obligation
to vote according to the views of the Associations which they ‘‘represented.’’ 20
As against this, a Member of the State Council (Mr. Siripala Samarakkody)
in the course of this-evidence said that in private discussion some European
members had stated, with regard to certain measures, that they agreed
with his point of view but that they were unable to support it because of the
opposite view taken by their Associations. I have found it unnecessary
on evidence to reconstruct private discussions, and to decide whether
whatever was there said represented accurately the relations between the
members and the Associations. For reasons which follow immediately,

I think that, in any event, even if the votes of the members were rot “‘tied,”
the remuneration which they received must be held to have influenced their 30
judgment.

32. Absence of a rigid understanding immaterial. The absence of a
rigid understanding or agreement that the views of the Associations must,
in all matters, be followed and supported by the members does not mean
that their judgment was not influenced by the remuneration paid to them.
It may even be that in some matters they did not follow those views. The
difference between “ dictation *’ and ‘“ influence *’ has to be clearly borne
in mind. It would be extremely difficult to hold that the reward they
received did not, in some measure, influence their judgment in the voting
and in the degree of support or opposmon given to various measures. It 40
1s immaterial to a consideration of this point that in the generality of cases
there might have been no difference of opinion between the Associations
and their representatives. The question is a question of judgment and,
when attention is focussed on this point, it appears impossible to hold
that a judge, who has received reward from a party interested, has not been
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influenced by reward received. It is impossible to hold with the giver or Exhibits

the taker that they did not think that the reward would influence judgment. p.
True copy of

33. Ilustration. Recently legislation was passed by the State Council the Reportof
to enable reorganisation of the omnibus services. One of the sitting (e Brbery
members at the time of its passage might have been a lawyer-director of May, ro43 -
an omnibus company. His views, like the views of many omnibus owners, —éon#nued
might have been opposed to the legislation. If, in these circumstances,
the omnibus owning interests in Ceylon collectively paid him a fee of 500
guineas to induce him to listen to their views and to express them in the
10 State Council and generally to take pains and trouble over the matter,
there can be no doubt that the payment would have come within the terms
of reference. It is immaterial that the views of the member might largely
have been the same as those of the persons paying. It is immaterial even
that the payment might have been made merely to be sure that a strong
effort would be made. It would beimpossible tosay that the money was not
paid for the purpose of influencing the conduct and judgment of the
member. I do not think that upon this point the case for the three members
can be put higher than the case of the hypothetical member referred to.
In fact, it is not so high because, even before their entry into Council,
20 there was an arrangement by which they had to keep in contract with
the Associations and voice their views. The payments which they received
had something of the quality of a general retainer. To say that the pay-
ments had no influence on them is too abstract a proposition to be related
to reality.

34. Differences between three European Members and others. There
are differences between the cases of the three European members whom
I find come within the terms of reference and the cases of the others. There
was nothing furtive about the payments they received. The fact that
they received remuneration was widely known in the Island. It was

30 stated to me in evidence by them that the receipt of remuneration has never
been challenged so far by anyone. This means that there has been up to
now, at any rate, a tacit acquisecence by the community as a whole in the
payment. The Rural European Member under the Constitution of 1923
received remuneration from the Planters’ Association sometime after that
Constitution become operative. The principle of payment had thus been
adopted even before the State Council came into existance. The absence
of challenge is thus all the more notable. It is not within the scope of my
functions to approve or disapprove the payments received by these three
members (vide paragraph 2). I must be content with pointing out that

40 there are differences and leave it to others to use my findings for whatever
purpose they may choose. It may not perhaps be out of place for their
assistance here to state that the legal implications of the payment of a
Member of Parliament by a person or body of persons for the purpose of
securing their votes or of influencing them was fully discussed in the House
of Lords by Lord Shaw in the Osborne Case reported at page 787 in Volume
101 of the Law Times Reports, The propositions there laid down may, of

631—H
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Exhibits course, need adaptation before they are applied to members of the State

bz  Council of Ceylon.

f{;‘%ﬁ;ﬁﬂgé 35. Election of Ministers. There is a current belief that in the matter

the Bribery of the election of Ministers and acting Ministers by members of Executive
May, 1043 COMmmittees gratifications have been paid by candidates to their fellow-
—continued members of the same Committee. Such gratifications would have been
paid in circumstances which would admit of the observance of secrecy and
would, consequently, be more than usually difficult to discover. The
incidents would have taken place among people thrown together frequently
in the course of their work and consequently with ample opportunities of 10
contact and approach. No direct evidence has been placed before me of
such gratifications and such evidence as has been given was based on rumour
and amounted to nothing more than hearsay (vide Appendix G). While I
am unable to discover any specific instance of the payment of a gratification
for the purpose mentioned and unable even to say with difiniteness that
such gratifications have been paid, I, nevertheless, think it likely that the
nine (excluding the European members) members, to whom 1 have made
reference in pargraph 16, would have accepted gratifications for this
purpose if they had been approached. The general influence of their
presence and behaviour would have made itself felt in this matter also both 20
in the Committees of which they are members and in the minds of the general
public. The notions entertained about them have led, I think, to beliefs
out of proportion to the facts. It is possible that on one or more occasions
candidates, not necessarily the successful ones, have paid gratifications to
the members mentioned.

36. Cases of suspicion only. There has been evidence relating to
incidents upon which 1 cannot, in justice to the members concerned, hold
that they have accepted gratifications but upon which there is room for
strong suspicion. I .will by way to illustration give three instances.

37. An Urban Council nomination incident. In one case a person 30
(Mr. X)) asked a professional man (Mr. P) to intervene on his behalf to secure
nomination to an Urban Council. Mr. X told Mr. P that a gratification
could be paid to a certain member to secure his support in the Local
Administration Committee but Mr. P advised strongly against such a
course. Some time later Mr. P on meeting Mr. X inquired whether the
gratification has been paid and then Mr. X admitted that it had. Mr. X
confronted with Mr. P’s evidence admitted to me that a gratification had
been paid but stated that it had been paid on his behalf by the leader
(Mr. L) of a certain section of the Urban Council and that the latter had
told him of the payment. Mr. X said he did not take any direct part in 40
arranging or paying the gratification. Mr. L denied that he paid a gratifi-
cation to a Councillor or that he had anything to do with such a thing.
Now the evidence against the Councillor consists only of the evidence of
Mr. X. It is purely hearsay. It is impossible upon this evidence to hold
against the Councillor concerned that a gratification was received. But
the following impressions were clearly formed by me. There was no need

Page 10
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from Mr. X to tell Mr. P an untruth. Mr. X knew that he would not rise Exhibits
in Mr. P’s estimation and there could have been no direct or indirect motive  p .
for Mr. X to tell an untruth to Mr. P. The occasion of the communication lrue copy of
was such that nothing but the overriding claims of truth could have induced the Bribery
Mr. X to say what he did to Mr. P. As between Mr. X and Mr. L, what is §,[°mm‘“1°n
the truth ? It is impossible for me to be sure. Either Mr. X handed the — i3,
gratification himself and not wishing to say so in giving evidence before
me brought Mr. L into it falsely or Mr. L is giving false evidence in denying
that he paid a gratification. There is also the possibility that Mr. L told

10 Mr. X that he had paid a gratification without having done so. This last-
named possibility seems most unlikely to me upon the details of the case
(Appendix H). As against the member there is, however, only hearsay
evidence and this, on well-founded principles, is insufficient for purposes of
proof. -Suspicion only is established.

38. A Municipal Council nomination incident. In another case
(Appendix HH) I received information that a certain gentleman (Mr. X) in
affluent circumstances had paid a gratification to secure for his brother the
support of a member of the State Council in the Committee of Local
Administration in the matter of a nomination to a Municipal Council.

20 Incidentally I may mention that the candidate was unsuccessful. I
summoned Mr, X, who at first stated that he had heard that a gratification
had been paid but denied any further knowledge of it. He madetome
the highly improbable statement that, though he was very interested in
his brother and was working actively for him, he did not, when he heard
that it had been paid, inquire how much had been paid or to whom it had
been paid or by whom it had beenpaid. In fact, he professed to have
forgotten the name of the person who had told him about it. After
indulging in a number of fanciful stories, all of which were palpably untrue,
this witness said he would like to * cancel ’ all that he had previously stated

30 and tell me the truth. He then went on to say that he and another person,
out of the I[sland at the time of the inquiry, had paid a certain member of
the Committee of Local Administration Rs. 1,000 to be divided between
himself and another member of the Committee. The rendezvous for the
payment was Walkers Petrol Station. There was no other evidence
available upon the incident. The Councillor denied the payment. The
evidence of Mr. X was open to serious criticism in that it lacked frankness
and in that it changed from one story to another. It was impossible on his
uncorroborated evidence to hold that the money had been paid to the
member mentioned. Yet I have received the following clear impressions.

40 Mr. X was a most reluctant witness. I do not think that in his
earlier evidence he ran the grave risk of being punished for giving false
evidence for any object other then that of shielding himself and the member
concerned from the truth. I do not think that he mentioned the particular
Councillor to shield another. His very reluctance prompts the belief that
his final statement is true. Here then again grave suspicion arises but
proof is lacking.
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Exhibits 39. Amnother Urban Council nomination incident. In another instance
p2 (Appendix HI) the Principal of a College, who was also a candidate for
True copy gf nomination to an Urban Council, stated to me that together with a proctor
the Brfbe,y friend he visited the house of the member of the Committee of Local
Commission, Administration referred to in the last paragraph in order to press his case.
May. 1943 When this was being done, .the Councillor abruptly interrupted the
candidate and his friend and told them that another candidate was spending
lavishly. Both the candidate and his friend have stated on oath that from
the tone and gesture of the Councillor they inferred without hesitation that a
suggestion of a gratification was being made. Both of them came to this 10
conclusion without consultation and immediately, so much so that they did
not proceed any further but took their leave of the Councillor and moved
away. From the demeanour of these witnesses and from what they said
I felt that they were speaking the truth and that, in all probability, the
inference which they had drawn was a correct one. The Councillor, on
being confronted with the statements of the two witnesses, stated that he
did not remember them and that in any case he repudiated the suggestion
which they had made. The stage at which conversation ceased leaves the
evidence insufficient to arrive at a finding against the Councillor that a grati-
fication had been suggested but gives rise in my mind to strong suspicion. 20

40. Names tn cases of suspicion should not be published. In certain
cases details of which appear in the appendices I have found that although
there is no proof of the solicitation or receipt of gratifications there is room
for strong suspicion. I have donesoin order that I may place onrecord as
fully and as accurately as I can the impressions created on my mind.
These cases form part of the material upon which the views expressed in
paragraph 42 are based. The question whether the reportis to be published
or not is not a matter for me. But with regard to these cases I desire to
point out that the principle that every man must be presumed to be innocent
until the contrary is proved has to prevail.. Consequently I did not call 30
upon any of the Councillors concerned for a defence although I asked for
and received statements in two cases. The principle just mentioned, though
given effective recognition by Courts of law, is frequently ignored elsewhere.
In everyday affairs suspicion carries a taint which abstract legal principle
is powerless to prevent. The fact that I have found suspicion established
but proof lacking places on me a special responsibility with regard to these
cases. I am of opinion that it would not be fair or proper to publish the
names of the Councillors involved. I therefore request that Appendices H,
HH, HI, and P be not published. The substance of the first three has been
stated without disclosure of names in paragraphs 37, 38, and 39. The 40
substance of Appendix P does not need special mention. The appcrdices
could be seen by those who have to work out the details of the action, if
any, consequent on decisions taken on this report.

41. Seizure of salaries of members.—Another factor which enters into
the general consideration of the questions before me is the number of
seizures of the salaries of Councillors which have taken place since the

Page 11
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present Council came into existence. The number of Councillors whose Exhibits
salaries have been seized is 18. The number of seizures has up-to-date 7.
reached the colossal figure of 2,912— a figure almost beyond the limits of True copy of
comprehension. The range of the decrees in which the seizures were made e %’i{’ﬁg;’f
was Rs. 11-61 to Rs. 56,200. Mr. Abeygunasekera’s salary has been Commission,
seized 732 times. This is the highest number of seizures of the salary of 35,543,
any single member. Mr. D. D. Gunasekera’s salary has been seized 617
times. Seven members have had their salaries seized over a hundred times.

It is, of course, not every person who is embarrassed by debt that will

10 solicit, or agree to accept, a gratification. But there can be no doubt that
financial embarrassment is frequently the precursor of the solicitation or
acceptance of gratifications. It is a matter of common knowledge derived
from experience in the courts that many a person held in high esteem has,
in circumstances of financial embarrassment, descended to criminal misap-
propriation. Precise details of the number and nature of unsatisfied
decrees against members of the Council are not known to the public but
there is already sufficient knowledge on the subject as to give rise to public
anxiety and misgiving.

42. Unidentified receivers of gratifications.—1 feel that the terms of
20 reference of the Commission impose upon me the duty not only of finding
that certain specified members have accepted or solicited gratifications
but also of ascertaining as far as I can to what extent the practice prevails
among other members of Council whom I cannot identify. It is, of course,
not likely that all cases of gratification that have taken place have come
under inquiry. The estimate which I have formed from the evidence as
a whole of the 124 witnesses who appeared before me and from material
I have gathered elsewhere is that there are, in all probability, four
members who have received gratifications, although I have not been
able to identify them. This is an inference drawn from broad features.
30 It is an impression for what it is worth. It necessarily is not as
reliable as my earlier findings with regard to eight members. I am
conscious that it has an unsatisfactory aspect in that it does not particularise
persons and consequently does not release the innocent from suspicion.
But 1t is the best that I can do when faced with the only kind of evidence
obtainable in an investigation into bribery. I have considered carefully
whether an impression such as this should be stated or whether silence is
the wiser course. I felt it my duty to those for whose assistance I have
been ordered to provide this Report that I should state it.

43. Popular belief exaggerated. 1 have found that, in all probability,

40 nine Councillors (in addition to the three European members) come within
the terms of reference. The actual number may be eight or ten, but not
more. There is a widespread belief that it is much greater. One witness
went so far as to suggest that the practice extended through the whole
length and breadth of the Council’s activities. Mr. Francis de Zoysa, now
unfortunately dead, on May 15, 1941, suggested guardedly in Council that
current belief left untouched only ““ 20 or 30’ members (vide Hansard of
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Exhibits that date). On a consideration of the evidence given by the witnesses, on a
52  reading of the debates in Council and of articlesin the press, I have no doubt
Trus copy, of that for the larger part these beliefs are honestly held. But strength of
the Brfbery belief, apart from other considerations, is not a test of truth. Executive
Commission, decisions are taken after weighing up a number of factors, some in favour
May. 1943 of a decision, some against it. In the eyes of interested persons the factors
in their favour loom larger than those against them. Many disappointed
persons honestly think that a decision against them in a perverted decision
and surmise that a gratification has prompted it. There are still other

persons less honest who, though they do not believe that a decision is perver- 10
ted, attack it on all available grounds, including the ground of gratification,
merely because it happens to be a decision against them. These factors
tend to make popular belief out of proportion to the truth.  Leavened by

a certain amount of truth it swells to an inordinate size.

44. In conclusion, I have to express my indebtedness to counsel
who appeared before me. Without a Crown law officer to handle witnesses
it would have been difficult for me to function judicially at the final inquiries
at which Councillors were represented or,present. I am particularly indeb-
ted to Mr. M. F. S. Pulle, Crown Counsel, who assisted me with ability and
restraint. His moderation in the handling of witnesses greatly aided my g
efforts to arrive at calm decisions. I have also to express my indebtedness
to Mr. G. S. Peiris, the Assistant Secretary, who, in the absence of the
Secretary, Mr. R. B. Naish, called away early on war work, did the
secretarial work creditably.

I beg to remain,
Your most obedient servant,
L. M. D. DE SILVA,
Commissioner.

Page 12 INDEX TO APPENDICES.

A, A1, A2, Bills. ' 30

B. Allegation that on or about October 11, 1937, gratifications were paid
to Messrs. E. W. Abeygunasekera, C. Batuwantudawe, E. R.
Tambimuttu, and H. A. Gunasekera, members of the Executive
Committee of Home Affairs, to secure their support in Committee
for the candidature of one Mr. Loku Bandara Attanayake for the
post of Ratemahatmaya of Matale East.

C. Allegation of payment of gratifications to Messrs. C. Batuwantudawe,
E. W. Abeygunasekera, E. R. Tambimuttu, and H. A. Gunasekera
for the purpose of securing their services in the Executive Committee
of Home Affairs in the matter of the extension of a Government 40
contract.

CC. Allegation that Mr. E. W. Abeygunasekera solicited gratifications for
himself and State Councillors by handing to one Mr. William, an
omnibus owner, a list of members who according to him, could have
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been bought at a price to vote against the motion relating to the Exhibits
reorganization of the Omnibus Services moved in the State Council p 3.

by the Honourable the Minister for Local Administration on July o, g:;gggryt of

I1942. the Bribery
Commission,

Allegation that a sum of Rs. 75 was paid by one Mr. H. R. P. May, 1943
Fernando, a dismissed Excise Officer, and accepted by Mr. E. W. —continued
Abeygunasekera, who in consideration of this and of a further sum of
Rs. 225 to be paid to him later undertook to press for the rein-
statement of Mr. Fernando.

Allegation, solicitation, and acceptance of a gratification on July 28,
1942, by Mr. D. D. Gunasekera for the,purpose of opposing a motion
introduced in the State Council on July 9, 1942, by the Minister
of Local Administration in connection with the reorganization of
Omnibus Services.

Allegation that gratifications by way of reward have been received by
Messrs. H. E. Newnhan, H. F. Parfitt, E. C. Villers, and F. H.
Griffith in connection with the work done by them in the State
Council and the Committees thereof for the Chamber of Commerce,
the Ceylon Estates Proprietary Association, the Planters’ Associ-
ation, and the European Association respectively.

Statement of Mr. L. M. Gunaratne.
Statement of Mr. Simon Abeyratne.

GG. Allegation that Mr. D. P. Jayasuriya asked for a loan of Rs. 1,000 as

a gratification for advancing the candidature of one Mr. Roland
de Silva for a post in the Government Electrical Department.

ng}Note. Appendices H, HH and HI are omitted, vide paragraph 40
HI, |

of the report on page 11.

J. Allegation that Mr. George E. de Silva solicited a gratification from

30

one Mr. S. C. de Zylva in connection with a motion regarding salary
of teachers.

K. Allegation that Mr. George E. de Silva received a sum of Rs. 105 to

L.

present a petition to the State Council on behalf of one Jamaldeen
Adahan.

(1) Allegation that Mr. C. W. W. Kannangara received a gratification
of Rs. 250 from one Mr. H. A. S. Piyasena, Assistant Teacher at
Kandagoda School, to be appointed Head Teacher of that school.

(2) Allegation that Mr. C. W. W. Kannangara received a gratification
to appoint one Mrs. Gunasekera as Head Teacher.

40 M. Allegation that Mr. C. W. W. Kannangara accepted a gratification of

Rs. 250 from one Mr. Julius Lecamvasam, a teacher, on the promise
of using his influence to prevent the transfer of Mr. Lecamvasam
from the Agalawatte School at which he was stationed.
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Allegation of the payment of a gratification to Mr. C. W. W.
Kannangara to secure his influence in favour of a school at
Kittammahara.

(1) Allegation that a sum of Rs. 250 was paid to Mr. A. E. Goonesinghe
on behalf of one Mrs. R. P. Kaluarachchi, a teacher, in order to
secure his services in connection with the question of her transfer
from one station to another.

(2) Allegation that Mr. C. W. W. Kannangara solicited a gratification
of Rs. 500 to use his influence in the matter of transfer of Mrs.
R. P. Kaluarachchi from one station to another. 10

NOTE.—Appendix P is omitted, vide paragraph 40 of the report on
page II.
Allegation of the receipt of gratifications by Mr. G. C. S. Corea.

Statement of Mr. C. M. Edwin de Silva :

(1) Allegation of the solicitation of a gratification by Mr. A. E.
Goonesinghe for services rendered and to be rendered to Mr.
de Silva in the matter of obtaining the latter’s reinstatement in
the Excise Department.

(2) Allegation that other Councillors ceased to support Mr. de
Silva’s efforts to obtain reinstatement by reason of receipt of 20
gratification from interested parties.

Allegation of a payment of a gratification of Rs. 100 to Mr. A. E.
Goonesinghe to induce him to use hisinfluence to secure the transfer
of one Mr. H. P. C. Fernando, a minor official in the Railway, from
Nawalapitiya to Colombo.

Allegation that certain Councillors received loans and other
gratifications from the caterers to the State Council.

Allegation that Mr. Susanta de Fonseka received a gratification to
desist from working on behalf of one Mr. L. D. Nepo Singho, whose
innocence in the matter of a conviction on a charge of selling ganja 3¢
he was at the time endeavouring to establish.

Allegation by Mr. L. B. Tillekeratne that Mr. E. W. Abeygunasekera
accepted a gratification of Rs. 70 from him to further his interest
as a teacher.

W. Statement of Mr. P. A. Dissanayake, Village Committee Chairman,

X.
Y.
YY.

Z.
ZZ.

Hanguranketa.
Statements of A. P. S. Gunasekera, Barthanu Silva and Alwis Silva.
Statement of Mr. C. A. Tranchell.
Statement of Mr. E. E. Davidson.
Statement of Mrs. Grace Clara Wijesinghe. 40

Statements of Messrs. P. S. Seyed Ibrahimso Marikar and W. A. de
Silva.



105

APPENDIX A.
MINUTE.

The following Draft of a proposed Ordinance is published
for general information : —

L.D.—CF 13/41

An Ordinance to supplement the provisions of the
Commissions of Inquiry Ordinance for the purposes
of an inquiry to be held in pursuance of a special
Commission issued by the Governor.

BE it enacted by the Governor of Ceylon, with the advice
and consent of State Council thereof, as follows : —

10

Special
of 1941,

1. This Ordinance may be cited as the
Commission (Auxiliary Provisions) Ordinance, No.

2. (1) In this Ordinance, unless the context otherwise
requires—
“ Commissioner '’ means the Commissioner appointed in
the special Commission issued by the Governor.

“ Special Commission ”’ means the Commission issued
by the Governor under the Seal of the Island on the
thirteenth day of August, 1941, the text of which
is reproduced in the Schedule to this Ordinance.

L

20

(2) This Ordinance shall be read and construed as one
with the Commissions of Inquiry Ordinance :

Provided that in any case of conflict or of inconsistency
between the provisions of this Ordinance and those of the
Commissions of Inquiry Ordinance, the provisions of this
Ordinance shall prevail.

3. Subject to the provisions of section 9, no person

shall, in respect of any evidence, written or oral, given by

30 that person to or before the Commissioner, be liable to any

action, prosecution or other proceedings in any civil or criminal
court.

4. Subject to the provisions of section g, no evidence
of any statement made or given by any person to or before
the Commissioner for the purposes of the Special Commission
shall be admissible against that person in any action,
prosecution, or other proceedings in any civil or criminal
court.
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5. The Commissioner may, in his discretion, hear the
evidence or any part of the evidence of any witness in tn
camera and may, tor such purpose, exclude the public and the
press from the inquiry or any part thereof :

Provided that the Commissioner shall hear the evidence
of any witness t camera and shall exclude the public and the
press during the hearing of such evidence where a request
1s made to the Commissioner by that witness in that behalf.

6. (1) Where the evidence of any witness is heard in
camera, the name and the evidence or any part of the evidence 10
of that witness shall not be published by any person save
with the authority of the Commissioner :

Provided that where the evidence of any witness is heard
i camera in pursuance of a request made by him in that
behalf, the Commissioner shall not, under the preceding
provisions of this sub-section, authorise the publication of
the name of that witness except with the consent of that
witness.

(2) A disclosure, made bona fide for the purposes of the
inquiry, of the name or of the evidence or part of the evidence 20
of any witness who gives evidence in camera shall not be
deemed to constitute publication of such name or evidence
within the meaning of sub-section (1).

(3) Notwithstanding anything in the preceding
provisions of this section, the Commissioner may, in his
report, publish or disclose the name of any witness who,
being a member of the State Council, gives evidence for the
purpose of explaining, meeting or refuting any charge or
allegation made against him in the course of the inquiry.

7. The Commissioner shall, so long as he is acting as 30

Commissioner, be deemed to be a public servant within the
meaning of the Penal Code.

8. The Commissioner shall not, in respect of any act
or thing, done or omitted to be done by him in his capacity
as Commissioner, be liable to any action, prosecution or other
proceeding in any civil or criminal court.

9. Nothing in this Ordinance shall—

{a) abridge or affect or be deemed or construed to abridge
or affect the provisions of section 4 of the Commis-

sions of Inquiry Ordinance or the liability of any 49

person to any prosecution or penalty for any
offence under Chapter X1 of the Penal Code ; or



107 .

(b) prohibit or be deemed or construed to prohibit the Exhibits
publication or disclosure of the name or of the D 2.
evidence or any part of the evidence of any witness E;:ECOP}L of
who gives evidence at the inquiry, for the purposes the Bifgr;
of the prosecution of that witness for any offence Commission,
under Chapter XI of the Penal Code. i,

10. Any person who acts in contravention of any of Offences.
the provisions of this Ordinance shall be guilty of an offence
and shall, on conviction after summary trial before a Magist-
10 rate, be liable to a fine not exceeding one thousand rupees
or to imprisonment of either description for a term not ex-
ceeding three months or to both such fine and imprisonment.

Schedule.
COMMISSION.

By His Excellency Sir ANDREW CALDECOTT, Knight Grand
Cross of the Most Distinguished Order of Saint Michael
and Saint George, Commander of the Most Excellent
Order of the British Empire, Governor and
Commander in-Chief in and over the
20 Island of Ceylon with the Territories
and Dependencies thereof.

@ A. CALDECOTT.

To Lucian MacuLr DomMINIC DE SiLva, Esquire, K.C.

GREETING.

WHEREAS I have deemed it necessary to issue a
Commission to inquire into and report upon the matters
hereinafter mentioned upon which information is, in my
opinion, necessary.

Know Ye that I, Andrew Caldecott, Knight Grand Cross

30 of the Most Distinguished Order of Saint Michael and Saint
George, Commander of the Most Excellent Order of the
British Empire, Governor and Commander-in-Chief in and
over the Island of Ceylon with the Territories and Dependen-
cies thereof, reposing great trust and confidence in your
prudence, ability and fidelity, do by these presents nominate,
constitute and appoint you the said Lucian Macull Dominic de
Silva, one of His Majesty’s Counsel learned in the law, to be
my Commissioner for the purpose of inquiring into and
reporting upon the following questions :—-

40 (a) whether gratifications by way of gift, loan, fee,
reward, or otherwise, are or have been offered,
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Exhibits promised, giveh or paid to members of the existing
D2 State Council, with the object or for the purpose of
True copy of influencing their judgment or conduct in respect
the Bribery of any matter or transaction for which they, in
Commission, their capacity as members of that Council or of
_M_‘g;n'i%zd any Executive or other Committee thereof, are,

have been, may be, or may claim to be, concerned,
whether as of right or otherwise ; and

Page 15 (b) whether such gratifications are or have been solicited,
demanded, received or accepted by members of the 10
existing State Council as a reward or recompense,
for any services rendered to any person or cause,
or for any action taken for the advantage or
disadvantage of any person or cause, or in con-
sideration of any promise or agreement to render
any such services or to take any such action,
whether as of right or otherwise, in their capacity
as members of that Council or of any Executive
or other Committee thereof.

And I hereby authorise and empower you to hold all 20
such inquiries and make all such investigations into the
aforesaid matters as may appear to you to be necessary ;
and I do hereby require you to transmit to me a report
thereon under your hand as early as possible.

And I do hereby require and direct all public officers
and other persons to whom you may apply for assistance or
information for the purposes of this inquiry, to render all
such assistance or furnish all such information as may properly
be rendered or furnished in that behalf.

Given at Colombo, under the seal of this Island, the 30
thirteenth day of August, 1941.

By His Excellency’s command,

E. R. SUDBURY,
Secretary to the Governor.

Objects and Reasons.

On May 15, 1941, the State Council unanimously passed
a resolution to the effect that a Commission should be appoin-
ted to inquire into charges of bribery and corruption made
against members of the Council. His Excellency the
Governor has accordingly appointed Mr. L. M. D. de Silva, 40
K.C., to be his Commissioner for the purpose of holding the
necessary inquiry. The text of the Commission is reproduced
in the Schedule to the Bill.
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2. The object of this Bill is to supplement the provisions Exhibits
of the Commissions of Inquiry Ordinance for the purposes D 2.
of the inquiry to be held in pursuance of the Commission True copy of
which has been issued. the %ﬁft?;r}?

3. Under the existing law, a State Councillor is not a &‘l’ﬁf‘i‘éﬁm'
public servant within the meaning of the Penal Code and —continued

consequently, it is not an offence for any person to offer
any gratification to a Councillor for any service rendered or
to be rendered by that Councillor - not 1s it an offence for a
10 Councillor to accept any such gratification for any such
service. It has however been considered desirable to grant
statutory immunity and protection to all persons who give
evidence before the Commissioner and to provide that such
evidence shall be inadmissible against the witness in any
proceedings in a civil or criminal court. (Clauses 3 and 4).
This immunity is intended to protect witnesses against
possible actions or prosecutions for defamation, &c., but
any witness who gives false evidence before the Commissioner
on oath or affirmation can be prosecuted and punished for
20 perjury. (Clause g).

4. The Commissioner can, in his discretion, hear the
evidence of a witness i# camera, and may exclude the press
and the public during such hearing. Where a request is
made by a witness that his evidence should be heard ¢» camera,
the Commissioner will be compelled to exclude the press and
the public from the inquiry. (Clause 5).

5. The unauthorised publication in the press or other-
wise of the name or evidence of a witness who gives evidence
in camera will be an offence ; but the disclosure of the name

30 of such witness or of his evidence to counsel at the inquiry
or to other persons will not constitute an offence if such
disclosure is made bona fide for the purposes of the inquiry.

6. The Commissioner is himself declared to be a public
servant within the meaning of the Penal Code and is protected
against any suit or other proceedings in a civil or criminal
court in respect of any action which he may take in his
capacity as Commissioner. (Clauses 7 and 8).

The principal object of the auxiliary provisions set

out in this Bill is to enable witnesses who are in a position

40 to testify on matters which are the subject of the inquiry to

give evidence before the Commissioner without fear of

possible prosecutions or actions in the courts by Councillors

or other persons who may be named or against whom
allegations may be made, in the course of such evidence,
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8. The terms of reference of the Commission restrict
the scope of the inquiry to charges and allegations that may
be made against members of the existing State Council.

Chambers, Hulftsdorp, RoBERT H. DRAYTON,
Colombo, August 13, 1941. Legal Secretary.

APPENDIX A1

Ordinance No. 25 of 1942,

L. D.—CF 13/41

An Ordinance to supplement the provisions of the
Commissions of Inquiry Ordinance for the purposes 10
of an inquiry to be held in pursuance of a Special
Commission issued by the Governor.

[Assented to by His Majesty the King : See Proclamation
dated July 11, 1942, published tn Government
Gazette Extraordinary No. 8,966

of July 13, 1942].
A. CALDECOTT

BE it enacted by the Governor of Ceylon, with the
advice and consent of the State Council thereof, as follows: —

1. This Ordinance may be cited as the Special Commis- 20

-sion (Auxiliary Provisions) Ordinance, No. 25 of 1942.

2. (1) In this Ordinance, unless the context otherwise
requires —

* Commissioner ** means the Commissioner appointed in

the special Commission issued by the Governor;

‘“ Special Commission ~’ means the Commission issued by
the' Governor under the Seal of the Island on the
thirteenth day of August, 1941, the text of which is
reproduced -in the Schedule to this Ordinance.

(2) This Ordinance shall be read and construed as one 30
with the Commissions of Inquiry Ordinance .

Provided that in any case of conflict or of inconsistency
between the provisions of this Ordinance and those of the
Commissions of Inquiry Ordinance, the provisions of this
Ordinance shall prevail.

3. Subject to the provisions of section 10, no person
shall, in respect of any evidence, written or oral, given by
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that person to or before the Commissioner at the inquiry,
be liable to any action, prosecution or other proceedings in
any civil or criminal court.

4. Subject to the provisions of section 10, no evidence
of any statement made or given by any person to or before
the Commissioner for the purposes of the Special Commission
shall be admissible against that person in any action, prose-
cution, or other proceedings in any civil or criminal court.

5. The Commissioner may, in his discretion, hear the
10 evidence or any part of the evidence of any witness in camera
and may, for such purpose, exclude the public and the press
from the inquiry or any part thereof.

6. (1) Where the evidence of any witness is heard »
camera, the name and the evidence or any part of the evidence
of that witness shall not be published by any person save
with the authority of the Commissioner.

(2z) A disclosure, made bona fide for the purposes of the
inquiry, of the name or of the evidence or part of the evidence
of any witness who gives evidence in camera shall not be
20 deemed to constitute publication of such name or evidence
within the meaning of sub-section (I).

7. (1) Where the Commissioner is satisfied that any
person has wilfully given false information to him for the
purposes of the inquiry of that any person has wilfully
given false evidence at the inquiry, the Commissioner may
sentence such person summarily to a fine not exceeding five
hundred rupees or to imprisonment of either description for
a term not exceeding three months.

(2) The powers of the Commissioner under sub-section
30 (1) to punish any person who wilfully gives false information
to him for the purposes of the inquiry may be exercised by
the Commissioner on his own motion or on application made
to him in that behalf by any person affected or aggrieved by
the information so given.

(3) For the purpose of the effectual exercise of the
powers conferred on the Commissioner by sub-section (1),
the Commissioner shall be deemed to be a court and any
sentence imposed or warrant or other process issued by the
Commissioner shall be deemed to be a sentence, warrant or

40 process, as the case may be, of the Supreme Court and shall

have-effect accordingly.

(4) Any order made by the Commissioner in the
exercise of the powers vested in him by the preceding provi-
sions of this section shall be final.
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8. The Commissioner shall, so long as he is acting as
Commissioner, be deemed to be a public servant within the
meaning of the Penal Code.

9. The Commissioner shall not, in respect of any act
or thing, done or omitted to be done by him in his capacity
as Commissioner, be liable to any action, prosecution or
other proceeding in any civil or criminal court.

10. Nothing in this Ordinance shall—

(@) abridge or affect or be deemed or construed toabridge
or affect the provisions of section 4 of the Commis- 10
sion of Inquiry Ordinance or the liability of any
person to any prosecution or penalty for any
offence under Chapter XI of the Penal Code ; or

(b) prohibit or be deemed or construed to prohibit the
publication or disclosure of the name or of the
evidence or any part of the evidence of any witness
who gives evidence at the inquiry, for the purpose of
the prosecution of that witness for any offence
under Chapter XI of the Penal Code.

11. Any person who acts’in contravention of any of the g¢
provisions of this Ordinance shall be guilty of an offence and
shall, on conviction after summary trial before a Magistrate,
be liable to a fine Not exceeding one thousand rupees or to
imprisonment of either description for a term not exceeding
three months or to both such fine and imprisonment.

12. (1) The Commissioner may, by order, direct that
any person who has failed to substantiate any charge preferred
by him at the inquiry in respect of any Councillor shall pay
to that Councillor such sum as may be specified in the Order
to defray the costs, if any, incurred by that Councillor in g
meeting or refuting the charge preferred against him.

(2) An order under sub-section (1) may, on application
made to a Magistrate’s Court, be enforced against the person
named in the order as though the sum directed to be paid
by that person were a fine imposed upon him by that Court.
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Schedule.
COMMISSION.

By His Excellency Sir ANDREW CALDECOTT, Knight Grand
Cross of the Most Distinguished Order of Saint
Michael and Saint George, Commander of the
Most Excellent Order of the British Empire,
Governor and Commander-in-Chief in
and over the Island of Ceylon
with the Territories and
Dependencies thereof.

@ A. CALDECOTT.

To LuciaNn MacuLrL DoMINIC DE SiLva, Esquire, K.C.
GREETING.

WHEREAS I have deemed it necessary to issue a
Commission to inquire into and report upon the matters
hereinafter mentioned upon which information is, in my
opinion, necessary.

Know Ye that 1, Andrew Caldecott, Knight Grand (ross
of the Most Distinguished Order of Saint Michael and Saint
George, Commander of the Most Excellent Order of the
British Empire, Governor and Commander-in-Chief in and
over the Island of Ceylon with the Territories and Dependen-
cies thereof, reposing great trust and confidence in your
prudence, ability and fidelity, do by these presents nominate,
constitute and appoint you the said Lucian Macull Dominic
de Silva, one of His Majesty’s Counsel learned in the law, to
be my Commissioner for the purpose of inquiring into and
reporting upon the following questions :—

() whether gratifications by way of g1ft loan, fee
reward, or otherwise, are or have been offered,
promised, given or paid to members of the existing
State Council, with the object or for the purpose
of influencing their judgment or conduct in respect
of any matter or transaction for which they, in
their capacity as members of that Council or of any
Executive of other Committee thereof, are, have
been, may be, or may claim to be, concerned,
whether as of right or otherwise ; and

(b) whether such gratifications are or have been solicited,
demanded, received or accepted by members of
the existing State Council as a reward or
recompense, for any services rendered to any person
or cause, or for any action taken for the advantage
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or disadvantage of any person or cause, or in consi-
deration of any promise or agreement to render any
such service or to take any such action, whether as
of right or otherwise, in their capacity as members of
that Council or of any Executive or other Committee
thereof.

And 1 hereby authorise and empower you to hold all
such inquiries and make all such investigations into the
aforesaid matters as may appear to you to be necessary ;
and I do hereby require you to transmit to me a report thereon 10
under your hand as early as possible.

And I do hereby require and direct all public officers
and other persons to whom you may apply for assistance or
information for the purposes of this inquiry, to render all
such assistance or furnish all such information as may
properly be rendered or furnished in that behalf.

Given at Colombo, under the seal of this Island, the
thirteenth day of August, 1941.

By His Excellency’s command,
E. R. SUDBURY, 20
Secretary to the Governor.
Passed in Council the Thirty-first day of October, One
thousand Nine hundred and Forty-one.

D. C. R. GUNAWARDANA,
Clerk of the Council.

APPENDIX Az

Ordinance No. 26 of 1942,
L. D.—CF 13/41

An Ordinance to amend the Ordinance intituled ¢« An 30
Ordinance to Supplement the Provisions of the
Commissions of Inquiry Ordinance for the purposes
of an inquiry to be held in pursuance of a Special
Commission issued by the Governor.”’.

[ Assented o by His Majesty the King : See Proclamalion dated
July 11, 1942, published in Government Gazette
Extraordinary No. 8,966 of July 13, 1942.)
A. CALDECOTT.
BE 1t enacted by the Governor of Ceylon, with the
advice and consent of the State Council thereof, as follows :— 49
1. This Ordinance may be cited as the Special Commission
(Auxiliary Provisions) (Amendment) Ordinance, No.26 ofrg4z.
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2. In the event of the Bill intituled “ An Ordinance
to Supplement the Provisions of the Commissions of Inquiry
Ordinance for the purposes of an inquiry to be held in
pursuance of a Special Commission issued by the Governor ”’
taking effect as an Ordinance upon the signification of His
Majesty’s assent thereto by Froclamation published in the

Amendment
of the Special
Commission
(Auxiliary
Provisions)
Bill, in the
event of that
Bill becoming
law,

Exhibits
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the Report of
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Commission,
May, 1943
~—continued

Government Gazette, that Ordinance shall, with effect from the

date of the publication of such Proclamation, be amended by

the substitution, for section 12 of that Ordinance, of the
10 following new section : —

12. (1) Where the Commissioner finds that a charge gower,of_
or allegation made or preferred against a member of the i, orqer
State Council has not been established, the Commissioner paytmen;c1 of

Ccosts an

in his discretion may, if that member has been represented
by counsel at the inquiry into such charge or allegation,
award to that member, by order under his hand, such sum
as the Commissioner may fix as the costs of such represent-
ation.

circumstances
in which such
order may be
made.

In fixing such sum, the Commissioner shall be guided,

20 so far as may be, by the scales of costs and charges prescribed

for proceedings in Class V. in Parts I. and II. of the Second

Schedule to the Civil Procedure Code unless, in any particular

case, the Commissioner is of opinion that costs should be

awarded otherwise than in accordance with such scales. In
this sub-section, ‘‘ counsel ”’ includes a Proctor.

(Cap. 86).

(z) The payment of any sum awarded by the Com-
missioner by order under sub-section (1) shall be made out
of public revenue and is hereby charged upon such revenue ;
and any such payment shall be deemed to be a payment

30 authorised by law for the purposes of the application of the
provisions of Article 61 of the Ceylon (State Council) Order in
Council, 1931.

Passed in Council the Fourth day of June, One thousand
Nine hundred and Forty-two.

D. C. R. GUNAWARDANA,
Clerk of the Council.
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TrueDccz,i)y of Allegation that on or about October 11, 1937, gratifications were

igg%‘;li’gef:}ff paid to Messrs. E. W. Abeygunasekera, C. Batuwantudawe,

Commission, E. R. Tambimuttu, and H. A. Gunasekera, Members of the
f\fz;,éi‘ff; : Executive Committee of Home Affairs, to secure their

' support in Committee for the Candidature of one
Mr. Loku Bandara Attanayake for the post of
Page 19 Ratemahatmaya of Matale East.

Witnesses examined. —Messrs. Loku Bandara Attanayake, B. W.
Fernando, H. A. C. Wickremaratne, Eva Marambe Attanayake Kum- 10
arihamy, Messrs. A. Bhadurdeen, C. Ratwatte, T. L. A. Perera, D. A.
Gunasekera, N. L. E. Edwin, J. B. Yatawara, Francis Wickremasuriya,
Wilson Perera, J. Samaratunga, — James, L. L. Kerkoven, R. N.
Wijesundera, A. M. Karunaratne, E. W. Abeygunasekera, H. A. Gunasekera,
and E. R. Tambimuttu.

Finding. 1 find that Mr. E. W. Abeygunasekera arranged the payment
of gratifications to himself and to the three others mentioned and that,
in consequence of this arrangement, a sum of Rs. 500 was received by Mr.
Abeygunasekera, a sum of Rs. 250 by Mr. C. Batuwantudawe, a sum,
which I have not been able to fix but which is Rs. 250 or over, by Mr. 2¢
E. R. Tambimuttu, and a sum of Rs. 250 by Mr. H. A. Gunasekera on
October 11 or 12, 1937, on the understanding that they would support the
candidature of Mr. L. B. Attanayake to the post of Ratemahatmaya,
Matale East.

2. Comment. - Mr. L. B. Attanayake made an application on July 16,
1937, for the post of Ratemahatmaya, Matale East. He was the son of
Mr. K. B. Attanayake, retired Station Master living at the time, but dead
at the time of the inquiry. He states that as a result of consultations
between himself, his father and one Mr. Talwatte, also a retired Station
Master, Mr. Abeygunasekera was approached and that he undertook to 3o
secure the appointment if money could be found for the payment of grati-
fications to himself and the three other members mentioned. Mr.
Attanayake states that he, his father, Mr. Talwatte and one Mr. B. W.
Fernando came to Colombo from Kandy on October,11, 1937, having on
that day raised a sum of Rs. 2,000 on Bond No. 8,050 of the same date
produced before me in evidence. Mr. Attanayake speaks of four occasions
on which money passed on October 11 or 12, 1937- a payment to Mr.
Gunasekera on the ground floor of the State Council building, a payment to
Mr. Tambimuttu at his house, a payment to Mr. Batuwantudawe at his
house and a payment to Mr. Abeygunasekera soon after lunch on the 40
second day. He says that on the occasion of these payments Mr. Abey-
gunasekera, his father, Mr. Talwatte, and Mr. Fernando accompanied him.
Mr. Talwatte has also died since this date.
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3. Mr. B. W. Fernando supports Mr. Attanayake on the question of
these payments. Their evidence upon subsequent incidents connected
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Kumarithamy, Mr. L. B. Attanayake’s mother, and by Mr. H. A. C.¢
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Apothecaries Company —continvied

4. Mr. Abeygunasekera denies these incidents in their entirety and
suggests that the evidence has been given as the result of a conspiracy
against him. He suggests also that this conspiracy has been hatched by

10 Mr. Wickremaratne, who was at one time a member of the Sama Samaj

party, against whose activities Mr. Abeygunasekera took a prominent part,

5. Mr. Gunasekera also denies the evidence against him in entirety.
His defence is an altbi and a suggestion that the witness who spoke to
his presence, if not deliberately giving false evidence, are mistaken as to
his identity.

6. Mr. Tambimuttu denies the payment which is said to have taken
place at his house and, while not denying the entirety of the evidence against
him, suggests that certain action taken against him in the matter of sending
a letter of demand was due to a mistake on the part of those who initiated

90 that action.

30

Proceeding now to the details of the story, Mr. L. B. Attanayake
states that his father consulted Mr. Talwatte as to how best the candidature
for the post of Ratemahatmaya could be furthered. On Mr. Talwatte’s
suggestion contact was established with Mr.” Abeygunasekera, who there-
after met the Attanayakes at Mr. Talwatte’s house at Kandy. Mr. Abey-
gunasekera stated with confidence that the post could be secured with the
influence of himself and the three other members mentioned and undertook
himself to speak to the others on the question and to arrange for the payment
of gratifications. He said that without paying money the post could
not be secured and further that several people who had paid money had
succeeded in getting other posts. The Attanayakes agreed to his suggestion.
Mr. Abeygunasekera then wrote three telegrams in Mr. Talwatte’s house to
the others arranging to meet them on a matter of ‘ paramount
importance ", words which appear to have been used by him as code words
in connection with matters relating to gratifications. On October 11,
1937, the Attanayakes entered into Bond No. 8,050 in favour of Ana
Suna Pana Nawanna Nagappa Chettiar, Ana Suna Pana Nawanna
Annamalai Chettiar, and Ana Suna Pana Nawanna Suppramaniam Chettiar
mortgaging certain immovable property in respect of a loan of Rs. 2,000.

40 With this and perhaps other money in the father’s custody the two

Attanayakes, Mr. Talwatte and Mr. Fernando travelled to Colombo on the
same date. On the morning of October 12, the party was introduced by
Mr. Abeygunasekera to Mr. Gunasekera in a room on the ground floor of
the State Council building and there, after a short discussion, a sum of
Rs. 250 was paid to and received by Mr. Gunasekera in the presence of the
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Exhibits whole party. On the night of October 11 or 12—there is some confusion
p 2. Inthe mind of Mr. Attanayake as to which date it was - Mr. Abeygunasekera
e copy of accompanied the party to the house of Mr. Batuwantudawe where a sum
the Brivery Of Rs. 250 was paid to him. From there the party, still accompanied by
Commission, Mr. Abeygunasekera, went to the house of Mr. Tambimuttu and here again
Sontimia @ sum which Mr. Attanayake is not now sure of but which he thinks was

—continued
Rs. 250 or Rs. 325 was paid to and received by Mr. Tambimuttu.

8. As stated earlier, Mr. Fernando supports Mr. Attanayake on the
Page 20 question of the payments. He is definite that a payment was made to
Mr. Gunasekera on the morning of the 12th. He is not able to be absolutely 10
definite as to whether the evening payments to Messrs. Batuwantudawe
and Tambimuttu were made on the 11th or the r2th. He is agreed asto
the amounts except that, with regard to Mr. Tambimuttu, he states with
definiteness that Mr. Tambimuttu demanded and received a sum of Rs. 750
and not Rs. 250 as stated by Mr. Attanayake.

9. The Executive Committee of Home Affairs on January 11, 1938,
decided to recommend another candidate for the post and this decision was
communicated on January 13, 1938, to the Public Services Commission.
On learning of this, the senior Attanayake was greatly incensed by what
he rightly thought was a trick and consulted Mr. Wickremaratne, a proctor, 20
practising at Kandy. Mr. Wickremeratne states that he sent four letters
of demand to the four Councillors concerned requesting the repayments
of money paid to them without mentioning in them the purpose for which
it had been paid. These letters were sent under registered cover and I have
no doubt from the evidence that they were duly despatched.

10. The reactions of the four members to the letters of demand and
the evidence relating to the incidents that happened after they were sent
is of prime importance in arriving at a conclusion whether or not the
allegation of gratifications is true. Mr. Wickremaratne states that Mr.
Batuwantudawe saw him, admitted the incident, paid back a certain sum of 3¢
money and promised tosee that the balance was paid. I need not dwell
upon the details of the evidence. It suffices to say that two letters produced
establish beyond doubt the truth of Mr. Wickremaratne’s evidence on this
point. Mr. Wickremaratne produced a copy of a letter entered in a book
which I have no doubt is genuine, which reads as follows :—

“~th March, 1938.

Hon. Mr. C. Batuwantudawe,
Acting Minister of Home Affairs,
Colombo.

My dear Mr. Batuwantudawe, 40

I received your telegram, but your promise has not yet materialized.
My client is pestering me and am afraid 1t will not be possible to hold out

any further.
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Mr. Abeygunasekera has not paid any portion of the Rs. 500 taken by Exhibits
him and do not think he will make any honest effort to settle this debt. p ..
It looks as the situation is becoming more and more tangled. 1 am not too True copy of

. . . . . the Report of
keen on appearing in a case like this, but if the matter goes out of my e Brﬁ,ery
hands the situation will not improve from your point of view. Commission,

May, 1943
I shall be obliged if you will give this matter your immediate attention. —continued

Yours sincerely,
H.A.C.W.”

The original of a letter from Mr. Batuwantudawe dated presumably March
10 15 (it is dated 15/3 but the ‘3’ is not easily decipherable) was also
produced, which reads :—
“26, Palmyrah Avenue,
Colpetty,
15/3.
Dear Wickremaratne,

I am very sorry you missed me. I was away at Jaffna on business
and arrived today. I am sorry for the delay in replying your letter. I am
writing this to inform you that I will attend to it positively on the 26 or
27th latest. I told our friend to reply he promised to see you at Kandy.

20 I will press him to reply to your letter.

With kind regards.
Sincerely yours,

CHAS. BATUWANTUDAWE.”

The words ‘“ missed me ’’ is a reference to an occasion on which Mr,
Wickremaratne, who appears for personal reasons tohave been well-disposed
towards Mr. Batuwantudawe, visited him and found him not at home.

11. Statements made by Mr. Batuwantudawe were objected to
by counsel who appeared for Messrs. Abeygunasekera and Gunasekera
and by Mr. Tambimuttu as statements which, having been made by a

30 deceased person, were not in law admissible in evidence against them. It
was arguable that some of these statements were against the ‘‘ pecuniary
interest ”’ of Mr. Batuwantudawe and as such admissible under section 32
of the Evidence Ordinance. The point, however, was not free from doubt
and I upheld the objection as the fairer course. I have not taken into
account anything said by Mr. Batuwantudawe in considering the cases
against the others.

12. Mr. H. A. Gunasekera giving evidence before me denied that he
had received a letter of demand. As against this there is the evidence of
Mr. Wickremaratne that a letter of demand had been sent to him and had

40 not been returned. Mr. Gunasekera suggested that it was possible that a
registered letter might have gone astray through a faulty address or even
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if the address had been the correct one. But I think this is most unlikely.
On November 21, 1942, I wrote to Mr. Gunasekera a letter in which three

True copy of facts were stated as emerging from the evidence against him — Firstly, that
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" he received a sum of Rs. 250 from the Attanayakes to advance the case of

Commission, the younger Attanayake in the matter of an application to be appointed

May, 1943
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Ratemahatmaya, Matale East; seeondly, that Mr. \Wickremaratne had
sent a letter of demand asking for the return of the money ; thirdly, that,
according to the evidence this sum of money had been returned by him.
Mr. Gunasekera says he received my letter on November 30. He had time
till December 15 to furnish a short statement outlining his case. On Decem- 10
ber 12, he furnished a statement—

(1) denying that he received the sum of Rs. 250 ;
(2) denying that he had returned the sum of Rs. 250 ;
(3) making no reference to the letter of demand.

[ am of opinion that this was deliberately done and that Mr. Gunasekera
was anxious as long as he was able to leave his reply to the question of the
letter of demand open. I think he received it. This is confirmed by the
view that I have formed that Mr. Gunasekera returned the sum of Rs. 250
(vtde paragraph 27). The position, I think, is that he received the letter of
demand and, without replying to it, returned the money to Mr. 20
Wickremaratne through Mr. Batuwantudawe without committing himself
to writing in any way.

13. Mr. Tambimuttu states that, on receiving the letter of demand,
he was very much surprised as he had never in his life received a gratification
and as this was the first allegation of a gratification ever made against him.
Giving evidence on oath before me he stated that he suspected blackmail.
His conduct, however, was extremely curious. In the first place, he did not
reply to this letter. He made no sort of complaint to the Police or to
anyone else. Instead, he went to the house of the Attanayakes at
Nawalapitiya and, according to him, he asked the Attanayakes what the 30
meaning of the letter of demand was. Mr. L. B. Attanayake and his
mother both stated that on the occasion of this visit he returned the full
amount of the money which he had received. The mother swears that she
saw this payment and, whatever one may say about Mr. L. B. Attanayake
himself (vide paragraph16), I have no hesitation in accepting the evidence
of the mother who struck me as a truthful and reliable witness. The
mother’s evidence had been sent to Mr. Tambimuttu by me before he gave
evidence and I have no doubt that Mr. Tambimuttu’s admission that he
paid a visit to the house was induced by the fact that it was impossible to
get over the mother’'s evidence with regard to that visit. According to 40
Mr. Tambimuttu, on the occasion of the visit he received a letter from the
senior Attanayake to Mr. Wickremaratne to the effect that a mistake had
been made, that accompanied by the younger Attanayake he visited Mr.
Wickremaratne at Kandy on the same day and that Mr. Wickremaratne,
following the instructions contained in the letter from Mr. Attanayake,
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gave Mr. Tambimuttu a letter signed by himself to the effect that the letter Exhibits
of demand had been sent through a misunderstanding. Mr. Tambimuttu p .
says that he had this letter for a considerable length of time and that he Irue copy of
has now lost it. Mr. Wickremaratne hotly denied that he had given the Bubery
Mr. Tambimuttu any such letter. Mr. Tambimuttu addressing me argued C‘;mmlsslon
that due allowance must be made for the length of time which has elapsed _cznllz?,ﬁd
since the alleged incident and that he cannot be expected to have retained
a letter for so many years. There is no doubt substance in this argument. -
But the point which impresses me is not failure of Mr. Tambimuttu to

10 produce the letter but the fact that Mr. Wickremaratne denies having given
it. If Mr. Wickremaratne had been perjuring himself, and indeed there is
no reason why he should do so, he was on very dangerous ground because,
if he had given a letter, he could not be sure that Mr. Tambimuttu had lost
it or that, if it had been lost, Mr. Tambimuttu might not discover it at any
moment. Quite apart from this, I am convinced upon the case as a whole
that Mr. Wickermaratne’s evidence upon this point is truthful and accurate.
On questions of detail there were certain inaccuracies due to lapse of time
in Mr. Wickremaratne's evidence which he himself quite frankly admitted.
But there is no doubt (vide paragraph 18) that Mr. Wickremaratne is an
honest witness trying to be as accurate as he can. I donot think upon so
salient a point of so striking a character as the giving of a letter to a member
of the State Council withdrawing a demand made on instructions that a
gratification had been paid, Mr. Wickremaratne could make a mistake. No
animosity against Mr. Tambimuttu on his part did or does exist, and I do
not believe for a moment the story that Mr. Wickremaratne handed a letter

to Mr. Tambimuttu exculpating him.

14. The registered letter sent to Mr. Abeygunasekera was returned
unclaimed to Mr. Wickremaratne and was produced in evidence before me.
It bears the endorsement ‘‘returned letter gth February, 1938 . Mr.

30 Wickremaratne stated that this endorsement was made by a clerk in his
office. He was not quite sure which clerk had made it but he thought it was
a clerk by the name of Karunaratne, who was not at the time of the inquiry
employed under him. Iexamined Mr. Karunaratne who stated to me that
the endorsement was his but that on the date in question, namely, February,
1938, he had not been in Mr. Wickremaratne’s employment. He said that
he joined the Trinity College office on July 7, 1937, and that he had not
worked under Mr. Wickremaratne since that date. On this material it
was suggested that the endorsement was a fabrication but I do not think
so for a moment. Either Mr. Karunaratne is making a mistake as to the
40 date on which he joined Trinity College or some other clerk has made the
endorsement. Mr. Karunaratne gave the dates mentioned in examination-
in-chief voluntarily and not under pressure of cross-examination and his
conduct and attitude were not that of a person who has conspired with
Mr. Wickremaratne to forge a document. Also for reasons mentioned later
(vide paragraph 18) I reject as quite impossible the theory of a conspiracy.
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Exhibits 15. Mr. Wickremaratne produced the original of a letter written by
D2  Mr. Abeygunasekera on January 31, 1938, from which it appears that Mr.
3;13;2"2&2% Abeygunasekera had promised to see Mr. Wickremaratne on February 12,
the Brivery 1038.  Mr. Wickremaratne stated that Mr. Abeygunasekera saw him as
Commission, promised and that on that occasion Mr. Abeygunasekera discussed the
ovntimiaa letter of demand, stated that he had not accepted it because he suspected
its contents (presumably having learnt about it from one or more of the

other members) and that he promised to pay back the amount which he

Pagezz  had taken. In my opinion this evidence is true.

16. Turning now to the evidence of Mr. Loku Bandara Attanayake, 10
I find that there are numerous contradictions, many of which were the
result of cross-examination but some of which existed before it. Contra-
dictions on matters of detail do not necessarily mean that a witness is not
speaking the truth. Very frequently a witness who has been coached or
who has prepared a story is accurate on questions of detail but fails upon
other tests of evidence. Mr. Attanayake was cross-examined for very
nearly two days. I felt it my duty, considering the nature of the allegations
made and the position of the parties against whom they were made, to give
counsel the utmost latitude in the matter of cross-examination and I did
not interfere with it. In my assessment of the truth or otherwise of Mr. 20
Attanayake’s evidence many of the contradictions which have been made
did not impress me as indications of falsehood. 1 found, however, that
Mr. Attanayake in certain matters of detail was drawing upon his imagin-
ation through the desire to impress. He is, moreover, a witness who
prepared a document for submission to the Criminal Investigation Depart-
ment in which the part played by his father was stated to have been taken
by him. I am inclined to think upon the evidence that this happened
because father and son together prepared a statement and at the time,
while anxious to fill in details of incidents, did not conern themselves in
distinguishing between each other. But pressed upon this point he said 30
that he had substituted himself for his father because his father, beinga
pensioner, feared to disclose the fact that he had taken part in the matter
of giving a gratification. I do not think for a moment that his father, a
retired Station Master with a judgment matured by years if by nothing else,
could have thought that i1t was possible to narrate a story to the Police or
in Court without disclosing the fact that he himself had played a part in it.
In a statement made orally to the Police Mr. Attanayake senior figures in
the story. I think Mr. Attanayake junior made the statement that he did
in order, as he thought, to impress me and that the statement was not true
Whichever way one looks at it, his conduct is reprehensible. These and 40
many features, the details of which I need not go into, render Mr.
Attanayake, in my opinion, a witness upon whose evidence alone it would
be unsafe to hold an allegation proved ; but even so, I think that his
evidence upon the question of the payments to the four Councillors is
true although I would not found a verdict upon it without the corroboration
it derives from the other oral and documentary evidence. I would here
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dispose of a point that was made by counsel. The Visitors’ Book at the Exhibits
Victoria Hotel shows the names of Mr. L. B. Attanayake and Mr. Talwatte 1 ,.
against October 11, 1937, but does not show the name of the senior True copy of
Attanayake. It issuggested that Mr. Attanayake senior did not stay at the tbe Brivery
hotel or come to Colombo and that his name has been introduced in order ommission,
that he might be utilized to corroborate whatever story was uttered by —comumsd
Mr. Attanayake, junior. A complaint was made to the Police in June,
1938, when Mr. Attanayake, senior, was alive and it is incredible to me that
Mr. Attanayake, senior, a retired Station Master, would agree, without

10 having come to Colombo, to testify that he did come to Colombo and see
certain things happen. Perjury on this scale is undertaken only by very
desperate characters. The Police dropped the matter after consulting the
Attorney-General as no penal offence was disclosed. But this result could
not have been anticipated by the Attanayakes. I have no doubt at all
that Mr. Attanayake, senior, did come to Colombo on that day and that he
probably stayed at the Victoria Hotel although there was an omission by

himself or his son to enter his name.

17. Mr. B. W. Fernando is, in my opinion, a truthful witness. It is

true that he himself encouraged the giving of gratifications by his presence
20 if by nothing else. Having given this point due weight, I still think his
evidence is entitled to be accepted. He was cross-examined with regard
to certain proceedings in insolvency but it appeared that he settled with
all his creditors before the case proceeded very far. He was also cross-
examined with regard to certain incidents relating to his living with a
woman to whom he was not married. It was suggested by counscl for
Mr. Abeygunasekera that he had been party to a false registration with
regard to the parentage of a child. But there was absolutely no truth in
this last charge. No reason for his giving false evidence beyond the question
of conspiracy (dealt with later) was urged or can be thought of. Upon the
30 question as to how much money was paid to Mr. Tambimuttu, he is definite
that Rs. 750 was paid. Mr. Attanayake said it was Rs. 250 or Rs. 325 and
appeared generally to be in doubt. I feel confident that some money was
paid. Upon the amount, I think it is much more likely that Mr. Fernando’s
memory 1s more accurate than anyone else’s. He was a witness who,
unlike Mr. Attanayake, appeared to give evidence with a due sense of
responsibility, and I have no doubt that whatever he said can be accepted
as true. He has spoken to the receipt of money by all four Councillors.
With regard to Mr. Abevgunasekera, his recollection is that he was paid
Rs. 100 on the first day and Rs. 400 on the subsequent day. Mr.
49 Attanayake spoke only to one payment. I think that Mr. Fernando’s
evidence on this point is accurate. There is one incident in his evidence
worth mentioning. He says that on December 12, Mr. Abeygunasekera,
on receiving payment, said, as he was wishing the party good-bye, that he
was going across to the Colombo Apothecaries Company to see about some
glasses. A register kept by the Company shows that on December 12,
Mr. Abeygunasekera was examined for glasses and the prescription for the
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Exhibits Jenses suggested for him is entered in the register. This was one of_those
n2.  details which a witness frequently remembers and it is very remarkable
g:;gggg;g; that Mr. Fernando, who, according to Mr. Abeygunasekera, could not have
the Brivery De€en with him on the 12th, speaks to this incident. I do not think that
g{ommlsmn Mr. Fernando made search for an incident like this and wove it into his
ontimaed StoTy to give it the appearance of truth. I think it is a sign of a true story.
18. Turning now to the defences set up, Mr. Abeygunasekera in a
statement in writing denied the incident. He was present during the whole
of the cross-examination of the witnesses through his counsel and the
suggestion made was that the whole story from beginning to end in every 10
detail was a fabrication. It is impossible to take this view. It was
suggested as a reason for the fabrication that Mr. Wickremaratne, who had
been a member of the Sama Samaj party, was incensed by Mr.
Abeygunasekera’s anti-Sama Samaj activities and had conspired with the
other witnesses to put Mr. Abeygunasekera into trouble. This is much
too drastic a suggestion to find acceptance in any case. Further, I believe
Mr. Wickremaratne when he says that he joined the Sama Samaj party
at the end of 1938 or early in 1939. At the time that Mr. Wickremaratne
sent letters of demand (and of the fact of sending them there is ample proof)
a Commission had not been issued to me. The letters of demand were 20
mentioned to the Criminal Investigation Department in June, 1938. There
can be no doubt that they were in existence at that time. What then was
the purpose of the conspiracy ? Mr. Wickremaratne is a lawyer with a big
practice and he must have known that the payment of a gratification by
a member of the State Council was not an offence. It was not at his
suggestion that the Attanayakes went to the Criminal Investigation Depart-
ment. Further, if Mr. Wickremaratne was conspiring against Mr.
Abeygunasekera, there was no reason suggested or that I can think of why
he should involve Messrs. Tambimuttu and Gunasekera, thus making the
story unnecessarily involved. I reject as impossible the theory of a 30
conspiracy. Mr. Wickremaratne struck me as a truthful witness and from
his demeanour and from the evidence which he gave I am convinced that
to the best of his ability he has tried to be as accurate as he can. Upon the
question of how much money was paid to him by Mr. Batuwantudawe,
he gave at first the figure of Rs. 125. A document referred to later (vide
paragraph 23) discovered by him after he gave this evidence shows that the
amount was Rs. 325. This, I believe, was an honest mistake. Another
point sought to be made against him was that in the course of his evidence
he said that he had the counterfoils of the cheque by which he paid this
Rs. 125 to the Attanayakes. He also wrote to me that he was sending them 40
but found later that no such counterfoils existed. In fact, from inquiries
that I have made from the Bank it is clear that no cheque was issued. This,
too, I think was an honest mistake. Mr. Wickremaratne was detained for
some time under an Order of Dentention issued under the Defence Regula-
tions and, at or about the time that the order issued, the Police took posses-
sion of a great many of the documents in his office. They were returned
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subsequently but, even at the time of giving evidence, they had not been Exhibits
sorted and arranged in their original places. This was what led to the 57
failure of Mr. Wickremaratne to discover the receipt before he gave evidence True copy of
The counterfoils were at Mr. Wickremaratne’s residence and had not been the Brivery
taken away by the Police. This led to Mr. Wickremaratne’s assumption Commission,

that they could be produced. My

—continued

19. I will turn now to the defence of insufficient indentification set up
by Mr. Gunasekera. This defence is based chieflly upon an incident which
took place at the house of one Mr. Francis Wickremasuryia at Nawala-

10 pitiya. Mr. Gunasekera had retained as his proctor one Mr. M. A. W. Guna-
sekera (not related to him) and the latter had decided to ascertain some-
thing of Mr. Attanayake’s antecedents. He spent a few days at the house
of the Station Master of Nawalapitiya and visited the house of Mr. Wick-
remasuriya on one occasion. While he was there, Mr. H. A. Gunasekera
also arrived and there were also present some ladies. By a strange
coincidence Mr. Attanayake, who had some business to transact with
Mr. Wickremasuriya about a house, also arrived at the same time and
happened to be seated opposite to Mr. H. A. Gunasekera. Mr. Wickrema-
surlya says that Mr. Attanayake asked him the question “ Who are these

20 visitors ?”’, and it is suggested that he did so because he was unable to inden-
tify Mr, H. A. Gunasekera. Mr. Attanayake admits that he asked the ques-
tion but he says that before he did so, he had recognized Mr. H. A.Guna-
sekera. He says that the latter pretended not to know him and that in
turn pretended not to know Mr. H. A. Gunasekera. He denies emphatically
that the question was put through failure to indentify Mr. H. A. Gunasekera.
It is not improbable that Mr. Attanayake, wondering what Mr. H. ‘A.
Gunasekera was doing there and not wishing to ask the direct question,
asked, instead, *“ Who are these visitors ?”’. If Mr. Attanayake had inden-
tified Mr. H. A. Gunasekera, the moment would have been one of some

30 embarrassment to him and too much significance cannot be attached to
the words actually used by him. The point made, in any case, is not of the
first importance because, as stated in paragraph 16, I am not prepared to
act in any matter upon Mr. Attananake’s evidence alone.

20. Before passing on I ought to say that the suggestion made on
behalf of Mr. Gunasekera if accepted, will negative the other suggestion
made by him that Mr. Attanayake’s evidence is a total fabrication. A
witness fabricating the story that Mr. Gunasekera received a gratification
in the State Council building will invariably make sure of Mr. Gunasekera’s
identity before he gives evidence. The incident at Mr. Wickremasuriya’s

40 house happened about a week before the witness gave evidence before me
for the second time on January 11, 1943, He had previously given evidence
before me in July, 1942. He had made a statement about Mr. Gunasekera
to the Police in 1938.

21. Thereis no doubt upon the evidence that money was paid to some-
one on the ground floor of the State Council building as stated by Mr. Atta-
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nayake and Mr. Fernando. I accept without hesitation the latter’s evidence
on this point. Mr. Attanayake is definite as to his knowledge of Mr.

Taue copy of Gunasekera and identifies him with confidence. But, as stated before, on

the Report of

the Bribery
Commission,
May, 1943
~—continued

Page 24

his evidence alone I am not prepared to act. Mr. Fernando does not
identify Mr. Gunasekera with the same confidence but certain facts and
circumstances upon which I have no doubt indicate strongly that Mr.
Gunasekera was present at that incident.

22. Making as much allowance as possible for the fact that Mr. Abey-
gunasekera is bold in the matter of securing gratifications (vide paragraph
24 of Report), I think it is most unlikely that he would have dared to in- 10
troduce a party of four persons to a person, whom he introduced as Mr.
Gunasekera, if, in fact, he had not been Mr. Gunasekera himself. It was
broad daylight. There must have been about the premises peons and other
persons whose business habitually keeps them there. Mr. Abeygunasekera
would have run the risk of immediate detection if one of the four members of
the party had, in the course of a casual or direcf conversation, learnt that
the person pointed out as Mr. Gunasekera was not Mr. Gunasekera.

23. There is also documentary evidence from which it can be inferred
that Mr. Gunasekera was not personated. = Mr. Wickremaratne, after he
gave evidence, sent me a book in which the following entry-appears :— 20

“Received from Mr. H. A. C. Wickremaratne, Proctor, S.C. and Notary
Public, the sum of Rs. 325 in part payment being money paid to him by
Mr. C. Batuwantudawe on behalf of himself and H. A. Gunasekera.

L. BANDARA ATTANAYAKE.
12.2.38.”

On receipt of this book, I summoned Mr. Wickremaratne to give evidence

again in order that Counsel and parties may have an opportunity of cross-
examining him about this receipt. Mr. Wickremaratne says that this
receipt was written by a clerk to his dictation and that it was signed in his
presence. I have no doubt as to the truth of this evidence. The book 30
itself is not a ledger and the pages on which receipts were taken have been
chosen somewhat at haphazard. T have examined it carefully and I am
convinced that it is a genuine book. Objection was taken to it on the
ground that it contains a reference to a statement made by Mr. Batuwantu-
dawe and that this statement is not evidence against the others. I upheld
this objection and I do not propose to take into account anything in this
receipt which is the result of a statement from Mr. Batuwantudawe.

24. Although no statement direct or indirec made by Mr. Batuwantu-
dawe is admissible in evidence against the other three Councillors, never-
theless, the fact that Mr. Batuwantudawe paid Rs. 325 (which is an act of 40
Mr. Batuwantudawe’s and not a statement) is clearly admissible in evidence
and I so announced at the time that I upheld the objection. The docu-
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ment proves that the amount received by Mr. Attanayake from Mr. Wickre- Exhibits

maratne was Rs. 325. D 2.
True copy of

25. Upon this document and upon the evidence as a whole I have no the Reportof
doubt that Mr. Wickremaratne received Rs. 325 from Mr. Batuwantudawe. b brosy
This fact points strongly against the possibility of personation. The sum May. 1043
paid to Mr. Tambimuttu was returned by him. At any rate, there is no —*""*""
suggestion that it was paid back through Mr. Batuwantudawe. The sum
paid to Mr. Abeygunasekera has never been returned. The sum paid to
Mr. Batuwantudawe was Rs. 250. Why then did Mr. Batuwantudawe pay

10 Rs. 325 ? The payment was a response to the four letters of demand. It
1s a reasonable inference that Mr. Batuwantudawe was making a payment
on behalf of one of the Councillors towhom letters of demand had been sent
and, when the three mentioned above are excluded, only Mr. Gunasekera is
left. It is a reasonable inference that Mr. Batuwantudawe was making a
payment on behalf of Mr. Gunasekera. This conclusion is arrived at quite
independently of the appearance of Mr. Gunasekera’s name in the receipt
discussed in paragraph 23.

26. If by causing Mr. Gunasekera to be personated Mr. Abeyguna-
sekera misappropriated the money, it is difficult to account for the return
20 of the ““Gunasekera money "’ through Mr. Batuwantudawe. I do not think
it at all likely that Mr. Abeygunasekera would have handed it to Mr. Butu-
wantudawe. I do not think it at all likely that Mr. Abeygunasekera would
have handed it to Mr. Batuwantudawe to be rteturned. Moreover, Mr.
Abeygunasekera could have done so himself at the interview with Mr.
Wickremaratne (vide paragraph 15).

27. How the Rs. 325 is to be apportioned between Mr. Batuwantudawe
and Mr. Gunasekera is not indicated by the facts so far stated but other
evidence satisfies me that Mr. Batuwantudawe was repaying only Rs. 75
and the rest was on Mr. Gunasekera’s account.

30 28. On the question as to whether Mr. Gunasekera accepted a grati-
fication, there is also the evidence relating to the letter of demand and the
inferrences to be arrived at from his conduct in failint to reply to it.

29. Mr. Gunasekera also set up an altbs. He said that he entered the
General Hospital on October 17, 1937, and that he was there till the 27th
of that month. He produced a certificate from the Superintendent of the
Hospital to that effect. He stated that he had been ill in bed from about
October 10 to 17 and that he had been under the treatment of one Dr. Kurppu
whom he called. At my instance Mr. Gunasekera’s bed-head ticket was
produced by the Hospital authorities (a certified copy marked “ B.T.”

40 is appended) and it appears that on October 17, 1937, Mr. Gunasekera had
a cough and a pain in the chest and had had it for twenty-four days or so.
Mr. Gunasekera had told the examining doctor that his illness had originated
with a cold which gradually settled down and that the pain in the chest was
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Exhibits persisting. It appears that he was kept in the hospital for a ** bronchitis
D2 1nvestigation” and a very thorough investigation established that he was
frue copy of free from any trouble at all serious. A number of tests were made in order
the Bribery t0 make sure of this. The inference to be drawn from this is not that Mr.
%Ommlbswﬂ Gunasekera was so ill that he could not have come to the Council Chamber
omtinwed O the morning of 12th but that he had entered Hospital to make sure that
a pain in the chest which persisted after a cold was not due to or leading

up to something more serious. But the matter does not rest merely at an
inference because I see on the bed-head ticked that Dr. J. R. Blaze had on

the 17th-made the following endorsement :— 10
‘“ Medical Superintendent,

Please allow this patient two hour’s leave to attend a meeting to-
morrow at 10 a.m.
J. R. Braze.”

Pagez5  and below this is an endorsement by the Medical Superintendent—

‘““ Permission granted.
18.10.37.”

So that it is clear that when he entered hospital he was not too ill to attend

a meeting at 10 in the morning. I have no-doubt that he was well enough
to have been on the ground floor of the State Council building on the morn- 20
ing of the 12th and that, in fact, he did so. Dr. Kuruppu’s evidence did
not impress me. He probably treated Mr. Gunasekera ; but I do not accept
the suggestion made in his evidence that he was seriously ill for a week or
more prior to the date of entry into the hospital.

30. Mr. Tambimuttu admits that he received the letter of demand.
As stated above, he admittedly sent no reply and his conduct is altogether
that of a man who has received a gratification and is fearful of its conse-
quences. Mr. Tambimuttu had been practising as alawyer for some time and
I cannot imagine that he could have given himself or anyone else the advice
in circumstances of suspected blackmail privately and alone to go and inter- 30
view the person attempting to blackmail. Both the direct evidence and
inferences to be drawn from his conduct establish that he accepted a gratifi-
cation.

31. Mr. Batuwantudawe is dead and it is with extreme reluctance
I regret that I have to find that he, too, accepted a gratification. There
is direct and documentary evidence 1nclud1ng a letter written by himself
upon this point which puts the matter beyond doubt.

32. The impression left upon my mind by the incidents which have
been established is that this is not an isolated occasion in which these four
members acted together in receiving gratifications. The code words “‘ of 40
paramount importance ' suggest an understanding as to the procedure to
be adopted in matters that a gratification was available. Mr. Abeyguna-
sekera is said to have stated(and I believe that he did so) that without the
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payment nothing could be done and that with a payment the other people Exhibits
had succeeded. I have no doubt that this statement attributed to himis p ..
one which has been repeated in many instance to secure gratifications. True copy of

the Report of
. the Bribery
April 3, 1943, L. M. D. DE SILVA. Commission.
May,
«B.T.” —continied
GENERAL HOSPITAL COLOMBO.
Age Sex Civil Page 25
Condition
M Physici
Case No. 1311| 61 M. M. ySICIAN o Blagé
10 Surgeon
. Physici
By whoem sent House ——~=  Dr. Nimalasuriya
Surgeon

Name and Address of Dr. L. C. Wijesinghe, | Patient's Inventory.

Parent or Gnardian: Ret. Provinecial Sur-
geon

Address of Patient : Ratnapura
Birthplace : Kataluwa
Nationality : Sihal .

@ .1o.na e ha es? Occupation : Member, State Council
Religion : Buddhist

Income : Rs. 750 p.m.
20 Name: Mr. Henry Abeywickrema Gunasekera | Date: | Time: | Ward:

|  17—X—37 | 4PMm | Merchant

NOTES OF ADMITTING OFFICER.

Complaint: Cough
Pain in chest
Duration of Complaint: 24 davs

Mode of onset and present condition:
Signature.

ABSTRACT OF CASE BY VISITING OFFICER.

Cough and pain in chest
30 X'Ray—Nil
W. R.—Anti complimentary
Urea—Normal
Heart—Normal
Date of Dis. 29.10.37.
DIAGNOSIS
Bronchitis
Investigation (Sgd.) J. R. Braze,
Signature, Visiting Officer.

631—J
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Exhibits CONTINUATION SHEET.
D 2. No. 1131 Clerk
True copy of Dresser
the Report of
the Bribery VISITING STAFF AND
Commission, REGISTRAR'S NOTES Da1E NoTtes oF CASE SsHOWING DaiLy PROGRESS
May, 1943
continued
Pain in the chest d
Cough }‘4 ays
Onset Gradual
Page 26 Patient said to have had an attack of ‘* Cold *’ which
gradually settled down. Cough and pain in chest 0
persists. .
No histroy of Asthma or dyspnoea
No history of such attacks
Patient well nourished
Pulse 80 V & T fair
Resp. 24
No oedema of legs .
No dyspnoea
Heart N.A.D.
Lungs P.N.Resonant 20
B.S.Vesicular
Rhondii + both sides
Cups + occasionally
Abdomen Soft
Liver not palpable
Not tender )
Spleen not palpable
17.X P pate F
Urine
Alb.
Sugar 30
Deposits
B.P. ” =
Mixt. Stimulant Expectorant 3
t.d.s.
A Bld Urea & W.R. MS
Sputum for Examination Plcase allow this patient
two hour's leave to attend
a meeting tomorrow at
I0 A.M.
(sgd.) J. R. BLazk.
Permission granted. 40
(sgd.) R. W. W,
7 18/X/37
- C & Bdraught 3i
t.d.s.
(Not given)
18. 10. 37 o F
R/C. & B Draught 3 i Nocte.
(Not given) t.d.s.
19. 10. 37 T
20/10/37 B.P. on both sides to be taken daily
X’'Ray of chest 50
21/10 B.P. F
R. Amm 115.70
L. Arm 95.70
- ‘W.R.Anti complimentary
22/10 F
23/10 Satisfactory ¥
24/10 F
25/10 F
. 26/10 X’ray Nil abnormal seem F
Eertified true copy. Patient alright 60
RicHARD W. WILLENBERG 27/10 Satisfactory F
M.S, G H.C. 28/10 Satis F
26. 2. 43. 29/70 F
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PATHOLOGIST’S REPORT. Exhibits

Report on the specimen of Blood of Gunasekera Case No. 1131. Ward : Truechl‘)y of

Merch. the Report of
the Bribery

Urea -35 M Gm O/E) C(:lmmission,
(Initial illegible)  ‘evmimtsa

Date: 18.X.37 Pathologist, General Hospital.

PATHOLOGIST’S REPORT. Page 27

Report on the specimen of Sputum of Gunasekera Case No 1131. Ward :
Merch.

10T. B. Nil
(Initial illegible)
Date: 18/10/37 Pathologist, General Hospital.
PATHOLOGIST’S REPORT.

Report on the specimen of Urine of Gunasekera Case No. 1131. Ward:
Merch.

Few pus cells 8-10 a field crystals of Calcium oxalates

Albumin .
Sugar }Nll
(Initial illegible)
20 Date: 18.10.37. Pathologist, General Hospital.

APPENDIX C.

Allegation of payment of gratifications to Messrs. C. Batuwan-
tudawe, E. W. Abeygunasekera, E. R. Tambimuttu, and H. A.
Gunasekera for the purpose of securing their services in
the Executive Committee of Home Affairs in the matter
of the extension of a Government contract.

Witness examined.—Messrs. M. F. P. Gunaratne, D. E. Seneviratne,
W. F. Wickremasinghe, M. G. Perera, C. M. Rodrigo, and A. J. Siebel.

Allegation.—These witnesses gave evidence with regard to the alleged

30 Payment of gratifications to four Councillors, Messrs. C. Batuwantudawe,
E. W. Abeygunasekera, E. R. Tambimuttu, and H. A. Gunasekera, for the
purpose of securing their services in the Executive Committee of Home
Affairs. Certain contracts held by distillers for the supply of arrack to
Government were due to expire on April 30, 1939. The allegation was that
money was paid to the Councillors mentioned in order to secure their sup-
port to a proposal that the contracts should be extended without calling
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Exhibits  for tenders. The proposal itself was put forward by the Excise Commis-

D 2. sioner for reasons which I need not go into. [t was ultimately adopted by

True copy of
the Reportof GOVErnment.

the Brib C . . . . ’
Commission, Finding.— My finding upon this matter is that without a doubt a sum

‘_li}m;%je 2 0of Rs. 2,000 was paid by the distillers to Mr. Batuwantudawe. The distillers
earmarked this sum for payment to members of the Executive Committee.
They believed that portions of the sum would find their way to the other
Councillors mentioned. One distiller at least thought that the money would
be paid direct to them. Others received the impression that it would be
paid through Mr. Batuwantudawe. Mr. Batuwantudawe is now dead and 10
there is no evidence that he distributed money among the others. I do
not think that any direct payments were made to them.

Comment.—In 1939 there were eight distilling plants in Ceylon, the
proprietors of which were supplying arrack to Government. These suppliers
consulted each other in matters of common interest and were loosely asso-
ciated with each other as a body without a formal set of rules or any of the
other formalities adopted by Associations proper. They regarded Mr. D.
E. Seneviratne, proprietor of the Diyalagoda Distillery, as Treasurer, and
Mr. W. F. Wickremasinghe, proprietor of the Anvil Distillery, as Secretary.
They collected money from time to time as occasion required for meeting 2o
various expenses.

Mr. Gunaratne, the owner of Sirilanda Distillery, Kalutara, stated to
me that either Mr. Wickremasinghe or Mr. Seneviratne or both came to
see him and asked him for a contribution towards a fund from which the
four Councillors mentioned were to be paid. Mr. Gunaratne says that Messrs.
Wickremasinghe and Seneviratne (either or both) mentioned the names of
the four Councillors and that he paid Rs. 500. There is no doubt about this
payment. The only question is what the conversation was Messrs.
Seneviratne and Wickremasinghe deny that they mentioned the four names
in the explicit manner deposed to by Mr. Gunaratne. After carefully g9
weighing up the evidence I feel that none of these witnesses is deliberately
stating an untruth. Mr. Gunaratne says that he was told by Messrs.
Wickremasinghe and Seneviratne that Mr. Batuwantudawe was the go-
between between them and the other members. Mr. Seneviratne states
that he paid Rs. 2,000 to Mr. Batuwantudawe but that he paid no money
to any of the other Councillors. It is common ground that there were in-
formal conferences at which the distillers discussed various matters of
importance to themselves. It appears that at these conferences the distil-
lers sat in small groups for the purpose of informal discussion and that there
was no meeting in the proper sense of that word. Mr. Seneviratne says that 40
the names of the other Councillors were mentioned at these conferences as
parsons to whom Mr. Batuwantudawe would probably have to pay some-
thing. But he says that there was no definite arrangement with Mr. Batu-
wantudawe that they should be so paid. Mr. Wickremasinghe says that
Mr. Seneviratne told him that Rs. 2,000 was paid to Mr. Batuwantudawe and
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that Mr. Seneviratne undertook to obtain the votes of the four Councillors Exhibits
mentioned through Mr. Batuwantudawe. He also states that at the time .
it was common talk that these four members took bribes. The clear im- rae copy of
pression which I have formed is that as a result of the general talk that these e Britery
four members took bribes their names were mentioned at conferences and gomqusxon
discussions, that the manner of approach to them, if agreed upon at all, _%Zmﬁ%id
was not agreed upon with any degree of precision but that the distillers
believed that the money would reach them. I believe that Mr. Seneviratne
1s speaking the truth when he says he paid Rs. 2,000 to Mr. Batuwantudawe

10 and that it is also true that neither he nor Mr. Wickremasinghe nor anyone  Page 28

else paid any money direct to the other Councillors.

Dr. M. G. Perera who gave evidence was completely lacking in frank-
ness and pretended that he knew very much less about the transaction than
he actually did.

Mr. C. M. Rodrigo, the other witness referred to above, was a clerk of
Mr. Gunaratne and was able to speak only to the conferences and not any-
thing that took place at them.

Mr. Siebel was merely an officer of a bank producing certain cheques
beiore me.
‘ L. M. D. pE SiLvA.

20 April 3, 1943.

APPENDIX CC.

Allegation that Mr. E. W. Abeygunasekera solicited gratifications for
himself and State Councillors by handing to one Mr. William,
an omnibus owner, a list of members who, according to
him, could have been bought at a price to vote against
the motion relating to the reorganization of the
Omnibus Services moved in the State Couacil
by the Honourable the Minister for Local
30 Administration on July 9, 1942,

Witness examined. - Messrs. J. G. Collin Fernando, B. H. William,
M. Jayasena, M. Sirisena, D. J. F. Obeysekera, S. de S. Jayasinghe, and
B. de S. Jayasinghe.

Finding.—1 find that the allegation is established.

2. Comment.—Mr. S. W Nelson, the present Director of Transport,
some time after his arrival in the Island recommended the reorganization
of the omnibus services and propounded a scheme. The omnibus interests
were strongly opposed to this stheme. Associations of omnibus owners
as well as individual owners worked hard for its rejection. An Association

40 by the name of the Lanka Omnibus Owners’ Association was formed for the
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Exhibits  express purpose of agitating against it. One of the leading spirits in this

D2  Association was Mr. M. Jayasena, a witness who gave evidence before me.

tThrui; copy 0§ Whatever expenses were incurred by the Association were provided by him.
e Report o

the Bribery . - .

Commission, 3. Mr. J. G. Collin Fernando, a Committee member of the Lanka

May, 1934 Omnibus Owners’ Association was taken by one Mr. B. H. William, also an
omnibus owner, to interview Mr. E. W. Abeygunasekera. Mr. William had
known Mr. Abeygunasekera previously. Theinterview took place at the State
Council building on the ground floor. The date has not been fixed with pre-
cision but appears to have been after July g, 1942, on which date the Minister y¢
for Local Administration moved a resolution in the State Council for the
reorganization of the omnibus services, and before July 29, 1942, on which
date the voting on the motion took place. Mr. Collin Fernando states
that Mr. Abeygunasekera told him and Mr. William that however good a
motion might be they could not expect support without paying a gratification.
Mr. Abeygunasekera then tendered a list containing the names of about
seven members to Mr. William and against each person’s name there ap-
peared an amount varying between Rs. 150 to Rs. 200. The amount
against Mr. Abeygunasekera’s name itself was left blank and the total of
the amounts came to about Rs. 1,300. Mr. Abeygunasekera said that if g9
that money was found and paid to him he could get the members mentioned
in the list to vote against the motion. The list was handed to Mr. William.
The two of them together left Mr. Abeygunasekera and showed the list to
certain other omnibus owners who happened to be on the Council premises
and discussed the matter with them. The general consensus of opinion
was that Mr. Abeygunasekera could not be trusted. A decision was taken
not to make a payment to him but to interview other members, to get their
votes if possible without a payment, but, if that was not possible, on pay-
ment of a reasonable amount. Mr. Fernando says the list was taken away
by Mr. William and Mr. William states that he last saw it with a third person. gq
I have not been able to trace it. The list, however, was seen by a number
of people. It was seen by Mr. S. de S. Jayasinghe and by Mr. D. J. F.
Obeysekera, the Secretary of the M. J. Insurance Company (closely connec-
ted with the M. J. Omnibus Company), who happened to be on the Council
premises. These two witnesses testified to this fact. Mr. Jayasena did
not recollect having seen the list jtself but was qulte sure of the discussion
with regard to it which followed immediately on its being handed by Mr.
Abeygunasekera to Mr. William. Mr. William, who struck me as a some-
what unwilling witness, also testified to the fact that Mr. Abeygunasekera
handed the list to him and that he and Mr. Fernando took it to other 4,
omnibus owners on the premises. Mr. Sirisena states tht he was present
on the Council premises and that the matter of the list was mentioned to him
by Mr. Fernando and Mr. William. On a later date Mr. Abeygunasekera,
seeing him on the State Council premises and mistaking him for his brother
Jayasena, to whom he bears a resemblance, asked why he had mentioned
the incident with regard to the list to Dr. A. P. de Zoysa, Dr. de Zoysa
presumably having mentioned it to him or someone else.
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4. On December 16, 1942, I informed Mr. Abeygunasekera of the Exbibits
allegation made against him giving him an outline of the evidence of the ..
witnesses. On December 30, 1942, Mr. Abeygunasekera replied ‘‘ that the E;:%ggggﬁcgﬁ
allegations made against me are utterly false ”’ and contented himself with the Bribery
this bare statement. For the reasons given in paragraphs 19to 21 of my %,I‘;’;ml‘f;‘;’“’
Report I was not able to examine Mr. Abeygunasekera on affirmation. He —continued

had on the date fixed for inquiry left the Island for India.

5. I am convinced beyond any manner of doubt that the evidence  page 29
with regard to this incident is true. Mr. Abeygunasekera on this and other
10 occasions appears to have acted without much attempt at secrecy in the
matter of soliciting and receiving gratifications. The view expressed by the
omnibus owners that Mr. Abeygunasekera was not a man who could be
depended upon appears to have reflected the current opinion of the public
at the time.

April 3, 1943. L. M. D. pE SiLvaA.

APPENDIX D.

Allegation that a sum of Rs. 75 was paid by one Mr. H. R. P.
Fernando, a dismissed Excise Gfficer, and accepted by
Mr. E. W. Abeygunasekera, who in consideration of
20 this and of a further sum of Rs. 225 to be paid
to him later undertook to press for the
reinstatement of Mr. Fernando.

Witnesses.—H.R.P. Fernando, D.L.C. Fernando, and T.L. Fernando.
Finding.—I find that the allegation is established.

Comment.—Mr. H. R. P. Fernando was an Inspector in the Excise
Department from 1928 to the end of 1935. As a result of certain strong
remarks made against him by a judge in Case P. C., Teldeniya, 1993, Mr.
Fernando was dismissed. He says that in January, 1939, he was introduced
by one Raymond Gunasekera to Mr. Abeygunasekera and that Mr. Abey-

30 gunasekera told him that he could ““ work up ”’ the case. Mr. Abeyguna-
sekera added that he personally knew Mr. T. V. Saravanamuttu, Acting
Commissioner of Excise at that time, and that the latter could be induced
to give relief. He impressed upon Mr. Fernando that nothing could be
done without money and wanted Rs. 250 paid down as a lump sum for all
services to be rendered. Eventually after some bargaining Mr. Fernando
agreed to pay Rs. 300, Rs. 75 immediately and the balance of Rs 225 when
the matter was satisfactorily concluded. M. Fernando says that he paid
him the Rs. 75 and that thereupon Mr. Abeygunasekera on January 27,
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Exhibits 1939, gave notice of the motion appearing in Hansard, page 260, to the

D2  following effect :—

Eé’fzéﬁﬁrytﬁf “ That this Council is of opinion that all papers relating to the

the Bribery dismissal of Inspector H. R. P. Fernando from the Excise Department
ommission, 3y X

May, 1943 be tabled.

—continued

On this occasion Mr. Abeygunasekera gave him a ticket to the gallery from
where he saw the motion being handed over to the Clerk. Mr. Abeyguna-
sekera pressed for more money and was told that it would be given as soon
as Mr. Fernando was reinstated. After several interviews and disappoint-
ments Mr. Fernando dropped the matter. It appears from Hansard that 10
the motion was referred to the Chief Secretary under Standing Order 57 who
reported on November 27, 1939. Mr. Abeygunasekera did not press the
motion. He eventually withdrew it on March 24, 1942.

2. I have tried to trace Raymond Gunasekera through the Police and
in other ways and find that he is at Bombay where I am not able to reach
him. Mr. Raymond Gunasekera figures in another incident (vide Appendix
HH). His evidence is not available.

3. Mr. D. L. C. Fernando is a brother of. Mr. H. R. P. Fernando. He
says that at the time the money was paid to Mr Abeygunasekera the inci-
dent was discussed between himself, his father, and his brother and that 20
he learnt that Rs. 75 had been paid. Mr. T. L. Fernando, the father,
1s d very old man and his sons while giving evidence doubted whether his
memory and understanding was sufficiently firm for the purpose of giving
evidence. He stated that after some discussion he gave his son a sum of
Rs. 75 to be paid to Mr. Abeygunasekera. Mr. Fernando has kept a
record in books of his house hold expenses and receipts ever since 1go4
when he married. He has two items of Rs. 50 and Rs. 26 entered against
February 2 and 8, 1939, respectively as having been given to his son to
be paid to Mr. Abeygunasekera. He produced certain books before me and
offered to produce all the others dating back nearly thirty years, the books 30
from 1904 to 1916 having been recently destroyed. This system of keeping
household expenses and receipts was unsual and aroused close scrutiny.

4. The date on which Mr. H. R. P. Fernando paid the money to Mr.
Abeygunasekera was January 27, 1939, whereas the first entry in the book
is on February 2. This is accounted for by the fact that before posting
into the books Mr. Fernando jotted down the items on pieces of paper.
Posting into the book took place once a week or once a fortnight. I have
examined the books carefully and examined Mr. Fernando closely on them.
I am satisfied on the evidence provided by the books themselves that they
are genuine. Moreover from my estimate of Mr. T.L. Fernando, from his age 40
and from his career and from the impressions that he gave before me I cannot
for one single moment iniagine that he would be party to a fabrication ;
nor do I thinxk that his sons would involve him or permit him to be involved
at his age in any conspiracy to give false evidence with the dangers always
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consequent thereon of suffering the rigours of the penal law. The witnesses, FExbibits
no doubt, are related but they have given me the clear impression that they p,.
were speaking the truth and that there is no doubt in my mind that Mr. True copy of

Abeygunasekera received the sum of Rs. 75 as stated by them. tlﬁg }]giipboerrty()f

. R Commission,
I wrote to Mr. Abeygunasekera on December 16, 1942, informing May, 1943

him shortly of what the witnesses had said. Mr. Abeygunasekera’s reply —confinued
was ‘I deny the receipt of Rs. 75 or any sum whatever and I deny that I
undertook to use my influence to have the dismissed officer reinstated. [
also deny that there was any agreement to pay me Rs. 225 or any sum

10 whatever . 1 wrote to Mr. Abeygunasekera on January 28, asking him
whether he wished the witnesses to be recalled in order that questions may  Page 3c
be put to them by him or his counsel. Soon after this Mr. Abeygunasekera
asked for a three months postponement of the inquiry. This I was unable
to grant (vide paragraph 19 or Report) as a long postponement would have
tended to frustrate the object of the Commission. I decided to report on
the material available to me and informed Mr. Abeygunasekera accordingly.
I have had no statement from Mr. Abeygunasekera beyond the letter already
referred to. I do not think for a moment that myimpression of thisinci-
dent would have been altered if Mr. Abeygunasekera had repeated on oath

20 what he had stated to me 1n his letter.

April 3, 1943. L. M. D. pE Sirva.

APPENDIX E.

Allegation, solicitation and acceptance of a gratification on July
28, 1942, by Mr. D. D. Gunasekera for the purpose of opposing
a motion introduced in the State Council on July 9, 1942,
by the Minister of Local Administration in connection
with the reorganization of Omnibus Services.

Witnesses examined. - Messrs. J. C. Collin Fernando, D. P. Piyadasa,
30 S. de S. Jayasinghe, M. Jayasena, B. J. Fernando, and A. Mivanapalana.

Findwng.— 1 find that on July 28, 1942, three persons —Messrs. J. G.
Collin Fernando, D. P. Piyadasa, and S. de S. Jayasinghe— interviewed
Mr. D. D. Gunasekera at the Victoria Hotel. Mr. Gunasekera made the
witnesces understand that he expected a gratification and a sum of Rs. 25
was received by Mr. Gunasekera from Mr. Colling Fernando as consideration
for opposing the motion then before the Council in connection with the re-
organization of omnibus services.

2. Comment. Mr. S. V. Nelson, the present Director of Transport,

some time after his arrival in the Island recommended the reorganization of
40 the omnibus services and propounded a scheme. The omnibus interests
were strongly opposed to this scheme. Association of omnibus owners as
well as individual owners worked hard for its rejection. An Association by
the name of the Lanka Omnibus Owners’ Association was formed for the
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Exhibits express purpose of agitating against-it. One of the leading spirits in this
p..  Association was Mr. M. Jayasena. The evidence establishes that whatever
Sruc copy of eXpenses were incurred by the Association were provided by him. It
the Br}’bery appears that he was somewhat magnanimous and refused contributions

Q;)mmission, which other members and member associations offered to make.
May, 1943

—continued 3. On July 9, 1942, a resolution was moved by the Honourable the
Minister for Local Administration to the effect that the recommendations
of the Executive Committee of Local Administration on the Nelson scheme
for the reorganization of bus services be approved. This motion
was debated on July 9, 10, 28 and 29, 1942, and the voting upon it took
place on the last-mentioned date. At this time the interest of the omnibus
owners was greatly heightened and many of them attended the State Coun-
cil meeting to witness the debate and to do whatever was possible to gain
a satisfactory conclusion. A number of witnesses have stated to me and
I have found without hesitation as a fact (Appendix CC) that in connection
with the motion referred to, Mr. E. W. Abeygunasekera prepared a list of
names of Councillors who, according to him, could be bought at a price.
Against the name of each he noted the sum required and left the amount
against his own name blank. This list he handed to a Mr. William in the
presence of Mr. Collin Fernando. Mr. Collin Fernando states that the ques-
tion of paying the amount suggested to Mr. Abeygunasekera was discussed
by omnibus owners and that they, not having confidence in Mr. Abeyguna-
sekera, decided not to make a payment to him. They decided instead that

10

20

they should see various Councillors, secure their support, if possible without .

the payment of a gratification but pay if it was found necessary and suitable
to do so. Mr. Fernando says that he saw Mr. D. D. Gunasekera’s name on
this list and was encouraged by this fact to approach Mr. Gunasekera with-
out fear.

4. Mr. Fernando states that on July 28, 1942, the day immediately

preceding the date on which voting on the motion took place, he was present 30

in the Council Chamber and, after proceedings had closed, he spoke to Mr.
D. D. Gunasekera on the street a short distance from the State Council
building. He made an appointment to see Mr. Gunasekera the same even-
ing at the Victoria Hotel. He then went to the office of the M. J. Insurance
Company at the Victoria building. It was in this office that the Lanka
Omnibus Owners’ Association conducted most of its activities. From here
Mr. Collin Fernando and seven or eight other members went to the Victoria
Tea Rooms and had tea. Thereafter, Mr. Collin Fernando and Mr. S. de S.
Jayasinghe, proprietor of the Sinha Omnibus Service, went up to the second

floor of the Victoria Hotel and met Mr. Gunasekera. Some of the members 40

appear to have been on the payment close by, and at their request Mr.
Piyadasa, the Manager of the Puspauyana Omnibus Company, also went
up. There was some conversation during which Mr. Gunasekera intimated
that he wanted a gratification. Mr. Collin Fernando then paid him Rs. 25
in notes which was accepted by Mr. Gunasekera, who then promised to vote
against the motion.
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5. Mr. Piyadasa supports this story and says he saw Mr. Collin Fer- "Exhibits

nando handing over the notes to Mr. Gunasekera. D 2.
True copy of

6. Mr. Jayasinghe says he was present but denies that he saw a pay- the Reportof
ment being made. According to the evidence of Mr. Collin Fernando and ?;‘;fnrl‘;‘j;ﬁ
Mr. Piyadasa, if a payment was made he must have seen it. Mr. Collin May, 1943
Fernando also says that he received the money from Mr. Jayasena, ~oinued
proprietor of the M. J. Omnibus Company, or from Mr. B. J. Fernando,
proprietor of the B. J. F. Omnibus Service. Both these witnesses deny
that they paid Mr. Collin Fernando Rs. 25 or any other sum for the purpose

10 of gratification. Mr. Fernando says that after the payment he mentioned

the fact to Mr. Jayasena. This too Mr. Jayasena denies.

. Mr. Mivanapalana states that some time probably after August Page 31

6, Mr. Gunasekera promised to oppose legislation which was to be introduced
into Council to reorganize the Omnibus Services. According to Mr. Miva-
napalana himself, it is most likely that this incident took place after July
28, on which date the gratification is stated to have passed. But in any
case Mr. Mivanapalana’s evidence would be inconclusive of the question
whether a gratification was paid or not. He was called by me at the ins-
tance of Mr. Gunasekera.

20 8. Mr. Gunasekera denies that he solicited or received a gratification.
He admits that the three persons mentioned interviewed him at the Vic-
toria Hotel and states that soon after they had left Mr. Piyadasa returned
and offered him an envelope containing two or three notes.  Mr. Gunasekera
says that he was surprised and that he inquired from whom this money had
come. On being told that it came from the party that had just lett, Mr
Gunasekera says that he requested Mr. Piyadasa to return the money to
the source from which it came.

The issue upon which a decision is called for is a very narrow

one. It is common ground that the three persons alleged to have visited

30 Mr. Gunasekera at the Victoria Hotel did in fact visit him. It is common

ground that a gratification was offered to Mr. Gunasekera. The only ques-

tions are whether it was offered to Mr. Gunasekera in the presence of the

three witnesses and accepted by him or whether it was offered to Mr. Guna-
sekera on the second occasion and rejected by him.

10. My impression of Mr. Collin Fernando on the two occasions on
which he gave evidence before me is that he is an entirely truthful witness
and I derived this impression both from his general demeanour and from
the effects which cross-examination had upon him. It would be no exaggera-
tion to say that during the whole course of the inquiry by the Commission

40 no witness impressed me more favourably. He was technically, no doubt,
in the eye of the Law an accomplice and I have had this fact before me.
But any doubt with regard to his evidence with which I started on this
account has been completely dispelled. It would upon his evidence alone,
without the support which he received from Mr. Piyadasa, have held that
a gratification passed. There is nothing, however, in Mr. Piyadasa’s
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Exhibits evidence which, in my opirion, suggests that he is not speaking the truth

p2. 1 accept his and evidence in its entirety. .
True copy of L. . . .
the %ﬁfbmrt;f 11. I am of opinion that Mr. S. de S Jayasinghe is not speaking the
e c

Commission, tTUth and that he, like many others, is reluctant to involve himself in

May, 1943 ~any incident or scene in which a gratification passed. This is an easily

—eontinued ynderstood attitude and, though unfortunate from the point of view of the
Commission, one which I have encountered in many witnesses. It is the
same attitude which has led Mr. Jayasena or Mr. ‘B. J. Fernando to deny
that they paid a sum of Rs. 25 to Mr. Collin Fernando. Mr. B. J. Fernando
went so far as to deny that he knew anything about the list mentioned in 10
paragraph 3 above (Appendix CC), which is extremely difficult to believe.
My own impression is that he knows much more than he chooses to reveal.
Mr. Jayasena did admit the abstract proposition that as an omnibus owner
he had given bribes on other occasions. Both these witnesses knew of the
advice given by Dr. A. P. de Zoysa, a member of the State Council (vide
paragraph 22 of Report) that it was wrong and unwise to pay any gratifi-
cation to secure support, and of the tacit if not express agreement to accept
that advice by omnibus owners. It would have been most embarrassing
to one or the other of them to have been discovered by Pr. de Zoysa as a
person who had been party to the giving of a gratification. Mr. Collin 20
Fernando says(and I believe him) that the question of making payments
by way of gratification to Councillors was not freely discussed because Dr.
A. P. de Zoysa who was assisting and who had advised strongly against
such payments would have come to know about it.

12. I have been anxious in fairness to Mr. Gunasekera to see whether
any doubt gathered from. surrounding circumstances can arise with regard
to the receipt of a gratification by him. Is there any reason why my im-
pression of Mr. Collin Fernando’s evidence should not be given effect to in
the conclusions which I have to arrive at ? The only motive, if any, which
Mr. Collin Fernando could have had for speaking an untruth is that he was 30
playing a part in a conspiracy to involve Mr. Gunasekera on a false charge.
It is not suggested that Mr. Collin Fernando has himself any reason for
animosity towards Mr. Gunasekera but Mr. Gunasekera said that he had
a number of political and other enemies and the question is whether one or
more of them have conspired to lay a false charge against Mr. Gunasekera.

13. Upon this point it must be noted that Mr. Collin Fernando did
not volunteer to give evidence. It was Mr. Jayasena who is giving evidence
before me with regard to the list of Councillors prepared by Mr. Abey-
gunasekera for the first time disclosed the name of Mr. Collin Fernando.
He said that Mr. Collin Fernando had brought the list. Mr. Jayasena did 40
not however say that Mr. Collin Fernando knew anything about a payment
to Mr. Gunasekera not did Mr. Jayasena himself speak to or even mention,
the payment. Upon the matter of the payment Mr. Jayasena’s evidence
was a blank. In fact it is very striking that Mr. Jayasena does not support
Mr. Collin Fernando on a very material point with regard to the payment,
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namely, upon the question of the source from which the money came. It is Exhibits
inconccivable, therefore, that Mr. Jayasena placed the name of Mr. Collin 57
Fernando before me for the purpose of giving effect to a conspiracy against guicowt%
Mr. Gunasekera. No one else orally in evidence before me or in WTiting tne Brivery
suggested that I should call Mir. Collin Fernando. Indeed it was not sugges- Commission,
ted to me even anonymously. This alone to large extent negatives the oy, imias
idea of conspiracy because, if there had been one, the conspirators would
have taken action to further it. I reject as far fetched and highly im-
probable the possibility that there was a conspiracy in which the conspira-

10 tors seized upon Mr. Collin Fernando as an useful tool after his name was
mentioned to me by Mr. Jayasena but before he gave evidence. As already

stared Mr. Fernando was not a volunteer.

14. Further, the sum of Rs. 25, which is alleged to have passed, is
not a sum upon which conspirators would have fixed. By itself, it tends to
the view that such a small sum could not have been accepted by a State Page 32
Councillor. The question of the amount is a point which aroused my con-
sideration. But the sum total effect of the evidence has been to make me
believe with confidence that this small amount was accepted by Mr. Guna-
sekera. Nevertheless, it is not likely that conspirators concocting a false
29 story would have fixed upon this sum.

15. A point strongly pressed by counsel for Mr. Gunasekera calls
for comment. The witnesses I'ernando and Piyadasa gave evidence before
me on two separate occasions, on the latter of which Mr. Gunasekera was
represented by counsel. On both occasions Mr. Fernando stated that he
handed over notes to Mr. Gunasekera and made no mention of an envolope.
On the first occasion Mr. Piyadasa stated that it was money in an envelope
that was handed over to Mr. Gunasekera and on the latter occasion he stated
that notes were handed over without mentioning an envelope. Being
pressed on the question of his earlier evidence he stated that an envelope

30 was in some way involved in the incident but that he was uncertain as to
how exactly it had figured. Mr. Gunasekera stated that the money had
been offered to him in an envelope. The first thing that strikes me strongly
about this discrepancy is that, if there had been a conspiracy, this is justthe
kind of detail upon which the two conspiring witnesses would not have dis-
agreed. 1t has been stated by eminent judges that it is the nature of a
contradiction and not the contradiction itself that is material in assessing
the truthfulness of evidence. The nature of this contradiction is such that
1t militates against the theory of conspiracy. The impression left upon my
mind is that an envelope did figure in the transaction at some point at a

40 stage or in a manner which did not create a vivid impression owing to the
relative degree of unimportance which it had played, and that the discrep-
ancy discussed is due to this fact. I have no doubt that upon the main
question of the passing of the money the witnesses are truthful and that
their evidence is accurate.

April 3, 1943. L. M. D. pE SiLva,
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Exhibits APPENDIX F

TmeD,gO;y of Allegation that gratifications by way of reward have been received
:g:%iggrt?f by Messrs. H. E. Newnham, H. F. Parfitt, E. C. Villiers, and
Commission, F. H. Griffith in connection with the work done by them in
ﬁ’f_gh;‘m i the State Council and the Committees thereof for the
Chamber of Commerce, the Ceylon Estates
Proprietary Association, the Planters’
Association, and the European

Association respectively.

Witness -examined—Messrs. Siripala Samarakkody, H. E. Newnham, 10
H. F. Parfitt, E. C. Villiers, and F. H. Griffith.

Finding.—1 find that Messrs. Newnham, Parfitt, and Villiers have
received payments coming within the terms of reference of the Commission
issued tome and that Mr. Griffith has not. The essential difference between
the cases of the first three members and that of Mr. Griffith is that they
received remuneration for the work done in Council whereas Mr. Griffith
merely received an allowance to meet his out-of-pocket expenses incurred
in the course of travelling about the country to attend various meethings.
He has received nothing for the work done in Council iteslf.

2. Comment.—Messrs. Newnham, Parfitt, Villiers, and Griffith were 20
selected for recommendation for nomination by the Chamber of Commerce,
the Ceylon Estates Proprietary Association, the Planters’ Association, and
the FEuropean Association respectively. Their names were submitted
jointly by the four Associations. They receive salaries or allowances, or
both. In the minutes of the Associations, in correspondence and i 1n general
they were regarded by the bodies which selected them as their “ represen-
tatives ”’. Except in the case of Mr. Newnham, the terms on which they
accepted office were not embodied in a written document and is not referred
to in detail in any writing which I have been able to trace.

3. The European members took up the position that their votes were 30
not ‘‘ tied 7, that is to say, they said that they were not the mere paid man-
datories of the Associations which they represent and that the Associations
had in no way sought to dictate to them the manner in which they should
vote upon any particular measure. All of them, except Mr. Newnham, said
that they had proclaimed this fact from many platforms on many occasions.
Mr. Newnham said that he could not remember having made declarations
from public platforms but he, too, asserted emphatically that in this matter
the relationship between him and his Association was the same as that of
the other members. As against this, a member of the State Council (Mr.
Siripala Samarakkody) stated that in the course of private discussions one 40
or more of the European members had said that they could not support
certain views with which they agreed because their Associations disagreed.

I find it unnecessary on evidence to reconstruct private discussions and to
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decide whether whatever was there said represented accurately the relations Exhibits

between the members and the Associations, because I find that in any event
and upon their own evidence, the three members come within the terms of
reference and the fourth one, in any event, does not.

4. Two matters arise for consideration.

(1) Firstly, whether the members or any of them have been paid
remuneration with the object or purpose of influencing
their ‘‘ conduct ”’ in matters which came up before the
State Council or the Committees thereof ;

10 (2) secondly, whether it has been paid to all or any of them with
the object or for the purpose of influencing their
““judgment ”’ in such matters.

1f the answer to either of these questions is in the affirmative, they or he
would come within the terms of reference.

/

. I will deal with Mr. Newnham first as his is the clearest case.
Minute No. 6g dated March 23, 1939, of the Committee of the Ceylon Cham-
ber of Commerce is as follows : —

“69. Commercial Member.—The following conditions in
connection with the services of Mr. H. E. Newnham, C.M.G., as set out
20 in the Chairman’s letter to him of May 4, 1938 were approved :—

“ (1) The Chamber of Commerce would make you an allow-
anceof Rs. 2,000 per mensem, while the remuneration
allowed by the State Council to its members would,
of course, be receivable by you.

““(2) The chamber would also pay up to Rs. 200 per mensem
by way of an allowance towards the salary of a con-
fidential Secretary.”

An extract from the proceedings of Standing Committee “A”’ of the Ceylon
Chamber of Commerce of June 30, 1939, reads as follows :—

30 “ Nowmanated Member in Council. It was decided that this
should be a full time appointment.”

It thus appears that Mr. Newnham held a full time appointment under the
Ceylon Chamber of Commerce with a salary of Rs. 2,000 per month and
an allowance of Rs. 200. He stated to me that for this salary he had many
duties to perform. He had an office in the Chamber of Commerce which
he had to attend normally from g to 4.30. He dealt on behalf of the Cham-
ber with a number of problems. As a matter of routine, the Secretary sub-
mitted nothing to the Chairman without its being submitted to him first,
the idea being that he was to relieve the Chairman of as much work as
40 possible. He also had to represent the Chamber of Commerce in the State
Council. Summing up his position, he stated that the sum received by him
was ‘‘ in consideration partly of the work which I had as a State Councillor

D 2.
True copy of
the Report of
the Bribery
Commission,
May, 1943
—continued

Page 33
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Exhibits and partly in consideration of the work which I had outside the Council.”
D2  With regard to his work in the State Council he said that it was part of his
True oopy of duties to make a study of all the matters that came up before the Council,
the Bﬁ}’bc;rrty‘)f and that he explained these matters to the relevant Committee of the Cham-
%/Iommlsswn ber and heard its views. It was part of his duties to express these views
o y3 . either in their original or in a modified form in Council and in Committee.
With many of the matters he himself was not familiar as he had no expe-

rience in Commerce before his entry into Council. He said that the
Chamber had never given him instructions as to what he was to do or

dictated to him his course of conduct in Council or in Committee. 10

6. Upon the first point it is clear to my mind that, in return for the
remuneration paid to Mr. Newnham, he has, on his own showing, put for-
ward in the Council and its Committee the views of the Chamber of Com-
merce. The extent to which he supported these views is immaterial for
the purpose of deciding this point. His conduct in putting forward the
views themselves was the direct result of the remuneration received. There
can be no doubt about this and this fact alone suffices to bring him within
the terms of reference.

The case of Mr. Parfitt is very similar to that of Mr. Newnham
in essential features. In his case there is no minute or other document in 20
which the terms on which he receives remuneration are set out. But an
extract from a letter dated March 5, 1934, from the Chairman of The Ceylon
Estates Proprietary Association to him shows that an arrangement was
made whereby the ‘ representative’’ of the Ceylon Estates Proprietary
Association in Council combined that office with that of the Secretary of
the Association. Mr. Parfitt was paid Rs. 2,000 a month until about
six months ago when, as the work was heavy, he limited himself to the politi-
cal side and received only Rs. 1,000 a month. He is now the Deputy Chair-
man, the office of Secretary having been filled by a full-time officer. He
stated that, when matters affegting the interests covered by the Ceylon 30
Estates Proprietary Association arose in the State Council, he went before
the Executive Committee of the Association, told them what was going to
happen and sought their expert advice. He noted all the views expressed
and went into Council and Committee and occasionally voted contrary to
the advice given. He said he took the latter course when the complexion
of a problem changed in the course of debate. It is clear that in the great
majority, if not all, of the matters that came up before the Council or its
Committees Mr. Parfitt voiced the views of his Association although, ac-
cording to him, on occasions he did not wholly support those views. The
greater part or his activity in Council was concerned with pressing the 40
views of his Association. He received reward for this “conduct”. It was
paid for the purpose of securing it.

8. When the existing Constitution came into effect in 1931, Mr. Villiers
agreed to be a candidate for nomination as the person selected by the
Planters’ Association. The question of salary was not raised at that time
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but it was presumed correctly that he would receive a salary of Rs. 2,000 Exbibits
a month. Mr. Villiers’ position is very sunilar to that of the other two D7,
members. To use his own language: “I put my views before my Associa- Truc copy of
tion and get theirs. Thus, I am in a position to put the views of my Asso- the Bif)bf,tyd
ciation before the members of the House.”” It may be that some of these Commission,
views received modification by reason of the exigencies of a sudden deve- Ef,’;,,lﬁ{fed
lopment or for some other cause. But in the majority of cases there is no

doubt that it is the views of the Association that were put before the Council

and its Committees. Mr. Villiers received a reward for this ““ conduct .

10 It was paid for the purpose of securing it.

g. It has been suggested that the payments made to the three members
must be regarded as compensation for loss of time and energy and not as
reward for services rendered. It do not think this view is sustainable. All
payments for service rendered includes payment for the employment of the
time and energy of the person rendering the service for the benefit of the
person to whom the service is rendered. This is a universal rule true even = Page 34
of manual labour. To isolate time and energy from the service would lead
to a fallacy. In the case before me time and energy clearly cannot be isola-
ted. It cannot be said that payment was made on that account only. The

20 Associations wanted certain views expressed in Council and its Committees
and a payment was made to get them expressed and, in most cases, pressed.

10. Upon the second point, the members stated that there was no
arrangement which bound them to follow the views of their Associations
in matters which came up before the State Council. This may be so. But
the absence of a rigid understanding or agreement that they would follow
the views of their Associations in all matters does not mean that their judg-
ment was not “‘ influenced ’ by the reward paid to them. The difference
between ‘‘ dictation”” and ‘‘ influence ’ must be clearly kept in mind. It
may be that in some matters they did not, in fact, follow the views of their

30 Associations. But it would be extremely difficult to hold that the reward
paid to them for representing the Associations in the State Council did not
in some measure influence their judgment upon the voting, and upon the
degree of support of opposition which they gave to various measures when-
ever there was a clash of interest or opinion between the Associations and
others. Any honest juryman sitting on a jury to decide this question of
fact must answer that it did. My view is that the payment of remuneration
must necessarily have influenced the exercise of their judgment and that
both the givers and the takers must have been conscious of the fact.

11. There was no instance given in which Mr. Newnham took up a

40 position in Council or Committee which was contrary to the advice of the
Chamber of Commerce. He mentioned two instances in which his action
in Council was against the financial interests of some of the members of the
Chamber. [tis, of course, clear that the views of a responsible body like the
Chamber of Commerce does not always coincide with financial gain. Politi-
cal and other considerations must necessarily induce it in some matters to

631—K
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Exhibits take a view contrary to the financial interests of some, if not all, of its mem-
D2 bers. But even if Mr. Newnham had on occasion acted contrary to the
True copy of expressed views of the Chamber, this action does not lead to the inference
the Brivery that his judgment in the generality of matters was not influenced by the
Commission, remuneration which he received. The question is a question of judgment
._acf,';gé?,f’,id and upon that point attention must be focussed for the moment. No
judge can be heard to say that, upon a matter which he has to decide,
payment received from a party interested will not influence his decision.
No person interested in an issue which arises for decision can be heard to

say that he made a payment to the judge as remuneration for the work the 10

judge had to do, but that he did not intend to influence the judgment.

12. No instance was given by the other two members of occasions on
which they acted contrary to the definitely expressed views of their Associa-
tions, although their evidence indicated that they have on occasion taken
a line somewhat different to the lines suggested at conferences with their
Associations. But the observations that I have made in the preceding
paragraph are true of them also.

13. The question arises whether, by reason of the similarity at the
time of entry into Council of the views of Messrs. Parfitt and Villiers to
the views of their Associations, it can be said that payments made to them 20
did not influence their conduct or judgment. The position occupied by
these members among proprietors of estates and planters respectively was
such that it must undoubtedly be true that their views on many matters
coincided with the views of their Associations. I do not think that for this
reason it can be said that the reward which they received does not come
within the terms of reference. Recently legislation was passed by the State
Council to enable reorganization of the omnibus services. One of the sitting
members at the time of its passage might have been a lawyer-director of
an omnibus company. His views, like the views of many omnibus owners,
might have been opposed to the legislation. If, in these circumstances, 3¢
the omnibus-owning interests in Ceylon collectively paid him a fee of 500
guineas to.induce him to listen to their views and to express them in the
State Council and generally to take pains and trouble over the matter, there
can be no doubt that the payment would have come within the terms of
reference. It is immaterial that the views of the member might, for
the great part, have been the same as those of the persons paying. It
is immaterial even that the payment might have been made merely to
be sure that a strong effort would be made by him. It would be impos-
sible to say that the money was not paid for the purpose of influencing
the conduct and judgment of the member. I do not think that the case 40
for the three members can be put higher than the case of the hypothetical
member referred to. In fact, it is not so high because, even before their
entry into Council, there was an arrangement by which they had to keep
in contact with the Associations and voice their views. The payments
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which they received had something of the quality of a general retainer. Exhibits
I think the proposition that it had no influence on them is too abstracta pJ.
proposition to be related to reality. tT}f: %ﬁg‘éﬂﬁﬁ

14. Mr. Newnham was in the Civil Service before he entered the State tc};‘ianff:lg’l

Council and there could have been so similarity of views between himself May, 1043
and the Chamber of Commerce at that time. In fact, prior to entry into —continued
Council he discussed with the President of the Chamber his lack of experi-

ence in the commercial world but was assured that that was not a point

against him. The question discussed in the preceding paragraph does not

arise in his case.

15. In the case of Mr. Griffith, as the * representative ’’ in Council of
the European Association, it is part of his duty to travel widely to attend
various meetings including those at which the political events of the day
are discussed by various sections of the European community. Rs. 500 is
paid to him to reimburse the out-of-pocket expenses which he incurs in the
course of travelling. It is paid in respect of an activity outside the Council,
and I do not think it can be said that it influence his ““ conduct ”’ of *‘ judg-
ment ~’ in matters coming up before the Council or its Committees.

10

April 3, 1943. L. M. D. pE SILVA.

20 APPENDIX G. Page 35

Statement of Mr. L. M. Gunaratne.
Statement of Mr. Simon Abeyratne.

Mr. L. M. Gunaratpe is a member of the Ceylon National Congress and
has been on its Working Committee for the last six years. He is also the
Assistant Secretary of the Lanka Maha Jana Sabha and since 1936 of the
Central Council of the Catholic Union ot Ceylon. He is strongly convinced
that bribery exists throughout the length and breadth of the State Council.
His evidence consisted chiefly of impressions and suggested clues.

2. He suggested thatinthe matter of the election of Ministers gratifica-
30 tions passed between members themselves, candidates for the office paying
money in order to secure the support of their colleagues in the Committee.
A similar statement had been made to me by another witness and I was
anxious, if possible, to examine the material upon which this belief seems
to have gained a certain amount of currency. Pressed to give me a concrete
instance, Mr. Gunaratne was able to give me only one case in which accord-
ing to him the allegation was made. It was the occasion when Mr. Francis
de Zoysa was a candidate for the office of Minister of Communications and
Works. Mr. Gunaratne’s belief was founded upon a statement made by
one Mr. Simon Abeyratne, a retired book-keeper of Messrs. Mackinon !
40 Mackenzie and Company, who was interested in Mr. Francis de Zoysa.
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Exhibits  Mr. Abeyratne was summoned by meand, pressed upon the matter, said that
D2 he had no definite evidence and that he did not wish to make statements
tha,copy ot which he could not prove. He thought he had no right to make them. I
the Bribery told him that I could ascertain the truth or otherwise of any impression
f{’a’;ml‘;?;’“ which he had formed so long as he honestly told me everything he knew.
—continued He then said that he had come to the State Council building on the day on
which the election for the office of Minister took place, that there were a num-
bear of people talking on the premises and that he gathered the impression
that a certain member of the Committee (Mr. Ilangantileke) had received
a gratification. He seems to have drawn this inference from three things—
Firstly, from having directly heard Mr. Ilangantileke telling someone that

he refused to vote for a particular candidate; secondly, from the fact that 10
the person to whom Mr. Ilangantileke was talking appeared to be reminding
him of a promise and, thirdly, from the general conversation of others who
had assembled there. This material was entirely insufficient for the in-
ference drawn particularly as Mr. Abeyratne said that in the conversation
between Mr. Ilangantileke and the other person there was no mention of
money having passed, and nothing to suggest that it had done so. Mr.
Abeyratne’s evidence amounted not even to an allegation but merely to a

highly qualified impression.

3. Mr. Gunaratne also gave me information with regard to the incident
of an alleged gratification to Mr. D. P. Jayasuriya, member for Gampaha. 20
This is dealt with in Appendix H.

4. Mr. Gunaratne mentioned an occasion when he happened to be in
the lounge of the Victoria Hotel where there were about 20 or 25 people
present. He said that he heard Mr. E. A. Abeygunasekera, who was dis-
cussing some matter with certain other people say that Councillors had to
spend Rs. 20,000 to Rs. 25,000 to get into Council and that they did not get
in there to warm the benches. He suggested that this was an open announce-
ment by Mr. Abeygunasekera (made in a voice so loud that others in the
lounge could hear it) that gratifications would be welcome. I would have
put this statement to Mr. Abeygunasekera ifhe had not gone away to Madras 30
(vide paragraph 19 of Report) but I have not found it necessary to arrive
at a finding on this particular statement as on other evidence I have found
that Mr. Abeygunasekera did not make much effort to conceal his activities
in the matter of soliciting and receiving gratifications.

_ 5. Mr. Gunaratne stated that a certain gentleman had compiled a
list of 70 people whom the Honourable Mr. C. W. W. Kannangara had helped
to get into various posts by reason of having received gratifications. 7This
inference had been drawn solely because candidates with qualifications
better, in the opinion of this gentleman, than those who had been appointed
to the posts had applied. For reasons similar to those mentioned in para- 40
graph 13 of my report I did not proceed to investigate this allegation.
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6. Mr. Gunaratne stated that he had heard from one Mr. A. Rat- Exbibits

nayake of Maharagama, of a case in which Mr. Ponnambalam, member of b,
of the State Council, had paid Mr. Abeygunasekera a sum of money to secure Jrue copy of
the appointment of one of his uncles as Maniagar. I attempted to find out the Bribery
from the witness whether Mr. Ratnayake was aware of any concrete facts ﬁommm‘o“
which could afford a starting point for investigation or whether he was mere- ntimd
ly repeating current gossip.I gathered the impression that Mr. Ratnayake
was not aware of any concrete facts but, however, I summoned him in order
to ascertain first hand whether my impression was correct. The summons

10 sent to Mr. Ratnayake by registered letter was returned to me with the

endorsement ‘ unknown ’ and I did not pursue the matter further.

7. He also made the general statement that various people helped
candidates with their election with the object of getting back favours from
them and that this should not be allowed. This was too a general state-
ment for me to go into.

8. Mr. Gunaratne suggested that a post in the Municipal Printer’s,
Department had been obtained through a bribe to Mr. A. E. Goonesinghe
but this, even if true, is a Municipal matter simpliciter not coming within
the scope of my inquiry.

20 9. There were certain other matters mentioned by Mr. Gunaratne
but it did not appear to me that action taken upon them would have led to
the discovery of material which would have assisted me.

April 3, 1943. L. M. D. pE SiLva.

APPENDIX GG. Page 36

Allegation that Mr. D. P. Jayasuriya asked for a loan of Rs. 1,000
as a gratification for advancing the candidature of one
Mr. Roland de Silva for a post in the Government
Electrical Department.

Witnesses examined.—Messrs. Roland de Silva, B. R. de Silva, and
30 M. Najeem.

Finding.—I find the evidence insufficient for the purpose of finding
against Mr. D. P Jayasuriya that he asked for a loan.

2. Comment.—On information derived from one Mr. L. M. Guna-
ratne I examined Mr. Roland de Silva, at present a Tugmaster under the
Ceylon Wharfage Company, with regard to his candidature for appointment
as an overseer in the Government Electrical Department. He stated that
in 1939 he applied in writing for a post in the Department and that, after
the application had been made, he asked Mr. Jayasuriya to help him. Mr.
Jayasuriya introduced him to one Mr. Jansen, a superior officer in the

40 Government Electrical Department. Mr. Jansen told him that he would
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Exhibits receive an appointment and he was accordingly appointed as a Fitter-
D2 Overseer on daily pay. He was discontinued after two months. He says
Eﬁfﬁ%ﬁ;‘éﬂgf he was not given any reason for the discontinuance. According to Mr
the Bribery Roland de Silva, after the interview and before he got the post, he saw Mr.
ff;‘;“f;j;on' Jayasuriya at the latter’s request at his house, and Mr. Jayasuriya then
—continued asked for a loan of Rs. 1,000 saying that he was hard-pressed at the time.
Mr. Roland de Silva says that on that occasion Mr. Jayasuriya did not, in

so many words, relate the loan to the assistance which had been given by

the introduction to Mr. Jansen.

3. Mr. Jayasuriya in a statement made to me in writing denied that 10
he asked for a loan of Rs. 1,000.

4. Supporting Mr. Roland de Silva’s case was his brother Mr. B. R.
de Silva, who gave evidence with some degree of reluctance. He stated
that Mr. Roland de Silva discussed the Rs. 1,000 loan with him at the time
it was asked for but that on an occasion on which he himself saw Mr.
Jayasuriya about the same matter Mr. Jayasuriya said nothing about a
loan or any other form of gratification.

5. Mr. Roland de Silva stated that on the occasion on which the loan
was asked for the cleaner of his car, one Mr. N. Najeem, accompanied him
and was present outside in the verandah of Mr. Jayasuriya’s house seated 29
on a bench while he himself was talking to Mr. Jayasuriya inside. When
he came out the cleaner asked him what the conversation was and was
informed that Mr. Jayasuriya wanted a loan of Rs. 1,000. Questioned as
to this conduct which ordinarily would be rather curious on the part of the
cleaner, Mr. Roland de Silva said that he used to chat freely with his cleaner
who stood in a position to him rather different to that ordinarily held by
a cleaner.

6. The cleaner himself stated that, although he did not hear the con-
versation between Mr. Jayasuriya and Mr. Roland de Silva, he was informed
of the request for a loan of Rs. 1,000. He also gave as his reason for elicit- 39
ing this information that his master used to treat him well and talk to him
about various matters. He admitted, however, to me that Mr. Roland
de Silva had not told him about the application for the post of overseer.

7. It strikes me as curious that Mr. Najeem should have learnt about
the loan but not about the application. I have received the impression
that,even if the story about the application for a loan was true, the story of
the incident related by Mr. Najeem is false. It strikes me as an invention
intended to corroborate Mr. Roland de Silva. It is impossible to arrive at
a finding against Mr. Jayasuriya on the evidence, part of which, at any rate,

I believe to be untrue. There is also a contradiction between Mr. Roland 40
de Silva and my informant Mr. L. M. Gunaratne. The latter says Mr.
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Roland de Silva admitted having paid some money. Mr. Roland de Silva Exhibits
does not say so. I did not think that a *“ prima facie "’ case had been made p .

1 3 13 - True copy of

out against Mr. Jayasuriya and I dicided not to proceed further. the Repedt of
. the Bribery

April 3, 1943. L. M. D. DE SILVA. Commission,
May, 1943
— ~—continyed

Note. —Appendices H, HH and HI are omitted, vzde paragraph 40 of
the Report on page 11.

APPENDIX 1.

Allegation that Mr. George E. de Silva solicited a gratification from
one Mr. S. C. de Zylva in connection with a motion regard-
10 ing salary of teachers.

Finding. —1 find that the allegation is not established.

Commient.—Mr. S. C. de Zylva states that in 1941 Mr. de Silva undertook
to give notice of a motion drafted by him regarding the salary of English
Teachers. Mr. de Zylva says that in the course of an interview at Kandy
in 1941 Mr. de Silvasaid “The Teachers must helpme”. Mr.deZylva admits
that this statement is vague but he says he is now convinced that the word
“help ’ suggested an illegal gratification because Mr. de Silva has failed to
pressthemotion Mr. de Silva says that the statement made by Mr. de Zylva
1s a “* diabolical concoction .  He says that on one occasion he had to be

99 rude to him. He gives an explanation as to how the motion came not be
pressed. The allegation at all times was too feeble for the purposes of a
finding and 1 would have held that no case had been established even
without a statement from Mr. de Silva. AMr. de Silva has, however, made
a statement which I accept that he never by the use of the word alleged or
in any other way solicited a gratification.

April 3, 1943. L. M. D. pE SILVA.

APPENDIX K. Page 37

Allegation that Mr. George E. de Silva received a sum of Rs.
105 to present a petition to the State Council on
behalf of one Jamaldeen Adahan.

Finding. —The allegation is not established. Witnesses examined were
Messrs. Jamaldeen Adahan and George E. de Silva.

30

Comment. — Jamaldeen Adahan was a Kangany employed in the Irriga-
tion Department on a salary of Re. 1 per day. He was disrhissed from
service in 1938 in consequence of a petition given against him. After
having endeavoured without success to secure reinstatement by petitions



162

Exhibits to the Director of Irrigation he asked Mr. George E. de Silva to intervene
Dz on his behalf. This was about 6 months after he was dismissed. Mr.
True copy of de Silva as a member of the State Council did intercede on his behalf. Mr.
the Brbery Adahan says that Mr. de Silva obtained sums of money from time to time
1%‘;‘;“‘?;:‘30“' saying that he wanted money for expenses. He says that a total sum of
—continued Rs. 105 was thus paid. According to him no one was present at the time
of his conversation with Mr. de Silva and he is unable to produce any wit-
»  nesses in support of his allegations. Mr. de Silva hotly denies that Mr.
Adahan paid him any money. He says that Mr. Adahan worked against

him at the Municipal Elections at Kandy and that he has, probably, been 10
put up by somebody to make allegations against him. I accept Mr. de

Silva’s statement that no money was received by him.

April 3, 1943. L. M. D. pE SiLva.

APPENDIX L.

(1) Allegation that Mr. C. W. W. Kannangara received a gratifi-
cation of Rs. 250 from one Mr. H. A. S. Piyasena,
Assistant Teacher at Kandagoda School, to be
appointed Head Teacher of that school.

(2) Allegation that Mr. C. W. W. Kannangara received a gratifi-
cation to appoint one Mrs. Gunasekera as Head Teacher. 20

Witnesses examined.—Messrs. A, de S. Nilamuni, A. S. de Silva (also
known as Somasiri) and D. P. Kannangara.

Finding. —1 find that these allegations are not established.

2. Comment.—One Mr. A. de S. Nilamuni, a teacher, stated that one
Mr. H. A. S. Piyasena, an assistant teacher at Kandagoda School, had paid
Mr. C. W. W. Kannangara a sum of Rs. 250 and received the appointment
of Head Teacher. Asked how he knew about this, Mr. Nilamuni stated
that Mr. Piyasena himself had told him about the bribe. Mr. Nilmuni
says that he had arranged to come to Colombo with Mr. Piyasena to see
Mr. Kannangara, that he desisted at the last moment and that Mr. Piyasena 30
had later told him that he had seen Mr. Kannangara and paid a gratifica-
tion. He said further that the money had been paid in the presence of one
Somasiri, a clerk employed in a cinnamon shop in Colombo, but he qualified
this last statement by saying that it might have been another clerk. Both
Piyasena and Somasiri denied the incident very hotly. Mr. Nilamuni did
not create a favourable impression on me and my own view is that rivalry
with Mr. Piyasena has led him to make this allegation without any solid
foundation. . It may be a conjecture on the part of Mr. Nilamuni based
upon the fact that a change of regulations took place immediately before
the appointment which, according to Mr. Nilamuni, enabled Mr. Piyasena 40
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to be appointed. But whatever the reason, I do not feel that Mr. Nila- Exhibits
muni’s evidence is worthy of acceptance. I have not called upon Mr. p
Kannangara for a defence or for even a statement upon this allegation. rue copy, of
3. Mr. Nilamuni also stated that a teacher by the name of Kannan- ¢ Bribery
gara told him that money was paid by one Gunasekera to Mr. Kannangara May, 1943
in respect of another matter. The teacher denied this. Here, again, my —eon#inued

estimate of Mr. Nilamuni’s evidence is that it is worthless.

April 3, 1943. L. M. D. DE SILVA.

APPENDIX M.

10 Allegation that Mr. C. W. W. Kannangara accepted a gratification
of Rs. 250 from one Mr. Julius Lecamvasam, a teacher,
on the promise of using his influence to prevent
the transfer of Mr. Lecamvasam from
the Agalawatte school at which
he was stationed.

Witnesses examined.— Messrs. Julius Lecamvasam and V. G. de Silva.
Finding.—1 find that the allegation is not established.

Comment. —Mr. Lecamvasam wrote to me on September 28, 1941,
soon after the Commission had issued to the effect thet he was in a position
90 * to give true evidence in a case of attempted bribery which I am compelled
to submit for the good of all concerned’. He also asked me on that
occasion as to what his position as a witness would be. I wrote to him on
October 1, 1941, explaining to him that I could not tell him what his posi-
tion would be until the Bill then before Council had been passed or rejected.  p,., 55
I also asked him to send me a statement in writing giving particulars of
the matters on which he wished to give evidence. On October 20, 1941,
he sent me a reply in which he complained that he had been transferred in
1939 from the Agalawatta school to a school at Meeriswatta mentioning
numerous hardships that he suffered at the latter place and stating that the
o only reason given for his transfer was ‘‘exigencies of service . He asserted
that there had been no fault on his part meriting such punishment. His
letters appeared to me at that time to be amongst other things, an invita-
tion to review the question of his transfer. He gave no details in his letter
of evidence relating to gratification. The only reference to gratifications
was the following : —

“1 am prepared to state when I am called up to give evidence

y

instances how attempts were made to obtain bribes from me .

which was a repetition of his earlier statement that there had been ‘‘ attemp-
ted bribery’’. Giving evidence before me Mr. Lecamvasam stated not mere-
40 ly that an attempt had been made to obtain a gratification from him but
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Exhibits that he had, in fact, in August, 1939, paid Rs. 250 to Mr. Kannangara for
D2  the purpose of avoiding a transfer from the Agalawatta school. The letters
fﬁ%:ogg’tgi to me were written in English and, when confronted with them, the witness
the Br?bery attempted at first to give me the impression that he could not read English.
ﬁommission: When T asked him whether he knew English, he'said ““ I have not learnt
i, English at school. I understand something when people converse or when
people speak in English ”’. I asked him later the specific question whether
he could write English and he said *“ Yes ”’. I then discovered that he was
able to read and write English quite well and he gave it to me as an explana-

tion of his earlier evidence that he had not learnt it at school but had taken 10
private tuition in English. He had learnt up to the School Leaving Certifi-
cate. Both fromthe demeanour of this witness and from what he said I feel

that no reliance can be placed upon his evidence.

2. As to the incident itself, he said that on one occasion he visited Mr.
Kannangara and realized from something that Mr. Kannangara had said
that a gratification’ would be welcome. He says that on a later occasion
when Mr. Kannangara came to his district he approached him and told him
that he wished to see him. Mr. Kannangara then promised to visit him
at his house and did so. He says that on this occasion he paid Rs. 250
to Mr. Kannangara, who took it, put it in his pocket and told him that he 20
would do what he could. He says that the money bad been kept in an al-
mirah. He says that a relation who used to work in the house was in the
adjoining room and that he asked this boy (V. G. de Silva) to count the
money before he handed it to Mr. Kannangara. He says that he did not
count the money himself. I find it difficult to understand why he asked
the boy to count it without doing so himself or at least why he did not count
it after the boy had counted it. Mr. Lecamvasam questioned on this point
did not give me any satisfactory explanation. Further, Mr. Lecamvasam
at first said that he asked the boy whether he had seen the giving of the
money, the boy answered in the affirmative and that he had made a mistake 30
if he had said a little earlier that he did not think the boy had seen the
handing of the money. According to him, he asked the boy about this
matter only about two months before he gave evidence and had not done
so at the time when he wrote to me in September, 1941. The boy was called
by me and he stated that he had counted the money and seen it being handed
over to Mr. Kannangara. Mr. Kannangara denies the incident. The
evidence of these two witnesses impressed me most unfavourably and, in
my opinion, the allegation is not established. There were numerous
differences between Mr. Lecamvasam and the education authorities includ-
ing several unsuccessful petitions to Mr. Kannangara. There is ample 40
motive for untruth on the part of Mr. Lecamvasam:

April 3, 1943. L. M. D. pE SiLva.
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APPENDIX N. Exhibits
Allegation of the payment of a gratification to Mr. C. W. W. Truech};y of
Kannangara to secure his influence in favour of a the Reportof
school at Kittammahara. e ey

Waitnesses examined.— Mr. Edirisuriya Mudalige Wille Peter Edirisuriya Eiz;‘é,g,ﬁd

Siriwardena. )
Finding.— 1 find that there is no evidence which supports the allegation.

Comment.<This gentleman is the manager of a Buddhist school at
Kittammahara. His name was disclosed to me by a State Councillor as
10 a person who was likely to know of 4 gratification paid to Mr. C. W. W. Kan-
nangara. A rival school was started in his district in the year 1941 and
there was trouble between the two schools. Representations were made
that the second school was not necessary and that it should not receive
encouragement from Government. According to the evidence, Mr. Kannan-
gara took a special interest in the matter. Questioned specifically on the
point whether a gratification had been paid, his witness said “ I do not
suggest that he has been bribed but he has been influenced by the Secretary
and by a priest — Talpawila Seelawansa. There is nothing which tends to
show that the Minister has been given a gratification”. Asked by me
20 whether he had heard that a bribe had been given, he answered “ The
usual talk in the village 1s that. But I donot attach too much importance

to that .
2. There is absolutely no evidence that a gratification had passed.

April 3, 1943. L. M. D. DE SILvA.

APPENDIX O. Page 39

(1) Allegation that a sum of Rs. 250 was paid to Mr. A. E.
Goonesinghe on behalf of one Mrs. R. P. Kaluarachchi,
a teacher, in order to secure his services in
connection with the question of her transfer
30 from one station to another.

(2) Allegation that Mr. C. W. W, Kannangara solicited a
gratification of Rs. 500 to use his influence in the .
matter of transfer of Mrs. R. P. Kalu-
arachchi from one station to another.

Witnesses examined.—Dr. A. P. de Zoysa, Mr. R. P. Kaluarachchi,
and Mrs. R. P. Kaluarachchi.

Finding.—I1 find that these two allegations are not established.

2. Comment.—Mr. R. P. Kaluarachchi was a clerk in the Clerical
Service employed in Colombo. His wife was a trained teacher stationed
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Exhibits 2t a school alsoin Colombo. Somewhere in the year 1935 there was a proposal
D2  to transfer Mrs. Kaluarachchi to a station outside Colombo and she desired
g:;g;g{tgito do what she could to remain in Colombo. Dr. A. P. de Zoysa giving
the Bribery evidence before me stated that the Kaluarachchis told him that they had
fd‘;‘gml‘;‘;’“ interviewed Mr. A. E. Goonesinghe on the matter and that Mr. Goonesinghe
—continued had asked for and been paid a sum of Rs. 250 as a gratification for doing
what he could in the matter resisting the transfer. They informed Dr.
de Zoysa that on one occasion Mr. Francis de Zoysa, to whom the matter
had been related, had, presumably by using a second receiver, listened to
a conversation between the Kaluarachchis and Mr. Goonesinghe and verified 1¢
the statement they had made. On examining the Kaluarachchis, they
both denied that any money had been asked for by or paid to Mr. Goone-
singhe. They denied that they had said so to Dr. de Zoysa. In fact, they
kept Mr. Goonesinghe a considerable distance from the matter of the transfer.
They said that Mr. C. W. W. Kannangara had asked for a gratification of
Rs. 500 for the purpose of using his influence to prevent the transfer. Dr.
de Zoysa is a school-mate of Mr. Kaluarachchi and is well-known to him.
Questioned by me as to whether he told Dr. de Zoysa about the Kannangara
incident, he said ““ I did not tell De Zoysa about Mr. Kannangara because
that will be prejudicing the other members . I do not know what he gy
means. The evidence of the Kaluarachchis stands discredited in respect of
both matters because they have withdrawn the allegation which they made
against Mr. Goonesinghe and made an allegation against Mr. Kannangara
which curiously, if true, they did not mention to Dr. de Zoysa. It is
difficult to discover the truth of this matter, if indeed any truth there is.
There is no other material which I have been able to obtain of either inci-
dents and it is clear that neither of them have been established.

April 3, 1043. L. M. D. DE SILVA.

NOTE.—Appendix P is omitted, vide paragraph 40 of the Report on
page 11. 30

APPENDIX P.

Allegation of the receipt of gratifications by Mr.
G. C. S. Corea.

Witnesses examined.—Messrs. Stanley de Zoysa, W. Sathasivam,
N. Muttiah, J. Somasunderam. C. V. Bhatt, D. J. Dias, R. L. A. Seneviratne,
and M. D. Marker.

Finding.—There is no evidence upon which the finding of an offer to
or receipt of a gratification by Mr. G. C. S. Corea can be based.

2. Comment.— Mr. Stanley de Zoysa, Advocate, stated to me that in
the presence of himself and several members of the Gampaha Courts Mr. W. 4,
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Sathasivam, a proctor, had stated that he had seen an item in an account Exbibits
book of one of his clients which he had reason to think was in respect of pa.
a payment made to a State Councillor. I summoned Mr. Sathasivam, who fﬁé‘%ec"gg’tgf
admitted the incident. He stated that one Mr. Nallasivam Pillai of the tne Br&ery
Chalmers Granaries had had a case in the courts in the course of which he fommission,
(Mr. Sathasivam) had occasion to examine his books. He said that he saw —msmid
an entry ‘‘ control Kanaka—Rs. 1,250 "’ in the cash book, that he asked
Mr. Nallasivam Pillai what this was and received the reply ““ It is only a
contribution that we make on account of our business . Mr. Sathasivam

10 says that he was told by Mr. Nallasivam Pillai that, as a result of a contribu-
tion, the merchants made great profits. Mr. Sathasivam unfortunately
did not follow up the matter and question Mr. Nallasivam Pillai further.
He said that Mr. Nallasivam Pillai was his client, and I understood that he
felt it would be embarrassing to press him further for details. The “ vila-
sam ' of the firm for which Mr. Nallasivam Pillai was working was
N. M. A. and it had, at the time of the inquiry held by me, colsed down busi-
ness in Ceylon. I tried very hard through the Police and through other
agencies to trace Mr. Nallasivam Pillai but I was unable to do so. The
evidence, if accepted with its utmost implications, establishes that a sum

20 of Rs. 1,250 was distributed in gratifications in the matter of the control
of some commodity or commodities but does not suggest necessarily that
it was paid to a State Councillor.

3. Mr. Sathasivam went on to state that he coupled this incident with
another incident. He said that he learnt that Mr. Corea was entertained
by certain Indian merchants at a party at which no Ceylonese was present.
But from this I am unable to draw any inference adverse to Mr. Corea upon
the matters referred to me.

4. Mr. Sathasivam went on to say that one Mr. C. V. Bhatt, an alu-  Page4o
minium merchant of some standing in the Pettah, told him that monies
30 were being paid to Mr. Corea through one Mr. Desai by the Indian merch-
ants. Mr. Sathasivam added that he did not know how far the statement
was true . Mr. Bhatt, on being examined by me, flatly denied the state-
ment although I pressed him somewhat hard to state to me anything that
he knew upon the question of gratifications to Mr. Corea. It was impos-
sible to follow this particular line of investigation further. Probably,
Mr. Bhatt in the course of a casual conversation did state to Mr. Sathasivam
what was a conjecture on his part and denied having done so to me.

5. Mr. Sathasivam went on to mention a number of Indian merchants

who were, probably, in his opinion, in possession of information on the
40 question of gratifications paid to Mr. Corea. He mentioned the firms of
V.ES.P.L. and R.M.S,, both of whom I summoned. The agents of V. E.
S.P.L. denied any knowledge. The firm of R.M.S. had closed down but
they had an estate in Ceylon. I was unable to get any of the principals or
agents of the business, the only person at the time of the inquiry in Ceylon
eing the Superintendent of the estate, who was not able to give me any
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information. Mr. Sathasivam stated with some confidence that Mr. R.
L. A. Seneviratne, a broker at Messrs. Harrisons and Crosfield, Limited,
was likely to know something about the matter, but Mr. Seneviratne ap-
pearing on summons from me denied any knowledge. He also said that

Commission, he had acted on behalf of one Mr. Dias, Head Teacher of the Government

May, 1943
—continued

School at Kalalgoda, and suggested that Mr. Dias had given a gratification
to the Minister for Education. Mr. Dias denied this and also all knowledge
of Mr. Sathasivam. Mr. Dias did not strike me as an untruthful witness.
It did not appear to me worth-while to spend any more time on statements
made by Mr. Sathasivam. My impression of him was that his evidence 10
was based largely on surmise.

6. There is nothing to show that any gratification was offered to or
accepted by Mr. Corea. :

April 3, 1943. L. M."D. pE SILVA.

APPENDIX R.
STATEMENT OF MR. C. M. EDWIN DE SiLva,

(1) Allegation of the solicitation of a gratification by Mr. A.
E. Goonesinghe for services rendered and to be
rendered to Mr. de Silva in the matter of
obtaining the latter’s reinstatement in
the Excise Department. 20

(2) Allegation that other Councillors ceased to support
Mr. de Silva’s efforts to obtain reinstatement by
reason of receipt of gratification from
interested parties.

Witnesses examined.—Mr. C. M. Edwin de Silva.
Finding—1I find that allegation is not established.

Commeént.—Mr. de Silva was an officer in the Excise Department and
he was dismissed as a result of certain observations that were made by a
Magistrate upon his conduct. On appeal the Supreme Court set aside the
judgment of the Magistrate holding, and made allusion to the Magistrate’s 30
observations on Mr. de Silva. Charges were framed against Mr. de Silva
by the Department and he was dismissed in 1929 or soon after. Mr.

" de Silva complains bitterly that he had been unjustly treated by the Depart-

ment and he says that he saw Mr. A. E. Goonesinghe about the matter.He
says that Mr. Goonesinghe gave notice of a motion but did not move it
asking the motion to stand down each time it was reached. At this time,
according to him, one Mr. V. E. Goonesinghe, a brother of Mr. A. E. Goone-
singhe, suggested that a sum of money should be paid to Mr. Goonesinghe
and that, if it was not paid, nothing would be done.
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2. There is nothing to support this statement which, even if establish- Exhibits
ed, does not bring Mr. A. E. Goonesinghe directly on the scene. Whatever p..
the truth of the matter may be, there is not sufficient evidence to call upon True copy of
Mr. Goonesinghe for a defence and I have not done so. the Br:f)bgry
ommission,

3. Mr. de Silva also invited me to investigate the conduct of certain May, 1943
other Councillors who had been concerned with his affairs and who, accord- —eor#nued
ing to him, either abandoned his cause or acted against his interests. He
suggests that the only inference to be drawn is that a gratification had
passed. I am unable to draw this inference and I have not called upon the

10 Councillors in question to explain their conduct as such a proceeding would,
in my opinion, be quite unwarranted. There may have been a number of
reasons, valid in the minds of the Councillors concerned, other than gratifi-
cation, for their conduct. Mr. de Silva was genuinely anxious to help me
and he gave me useful information, with regard to an alleged gratification
paid by the Government clerks in Class III. (vide Appendix P) and other
information useful as starting-points for investigation.

April 3, 1943. L. M. D. pE SIiLvaA.

APPENDIX S.

Allegation of a payment of a gratification of Rs. 100 to Mr.
20 A. E. Goonesinghe to induce him to use his influence
to secure the transfer of one Mr. H. P. C.
Fernando, a minor official in the Rail-
way, from Nawalapitiya to
Colombo

Witnesses examined. — Messrs. E. N. A. Ebert and H. P. C. Fernando.
Finding. - 1 find that the allegation is not established.

2. Comment. Mr. E. N. A. Ebert, an Engine Driver and a Committee  Page 41
member for a short time of the Railway Guards and Enginemen’s Association
stated that one JMr. H. P. C. Fernando in his presence told one Mr. Francis

30 Goonesinghe (who, I believe, is not related to Mr. A. E. Goonesinghe) that
one Mr. Amarasekera had obtained a transfer through Mr. A. E. Goone-
singhe by paying Rs. 100 and asked Mr. I'rancis Goonesinghe to arrange
with Mr. A. E. Goonesinghe for a transfer for himself also ; that Mr. Francis
Goonesinghe undertook to take Mr. Fernando to Mr. A. E. Goonesinghe and
to arrange this transfer ; that he (Mr Ebert) agreed to take Messrs. Fernando
and Francis Goonesinghe in his car to Mr. A. E. Goonesinghe’s house; that
Mr. Francis Goonesinghe asked Mr. Fernando to bring Rs. 100 and that,
on the occasion of the visit to Mr. A. E. Goonesinghe, Mr. Francis Goone-
singhe received an envelope containing Rs. 100 from Mr. Fernando. Mr.

40 Ebert says that he saw Mr. Fernando putting the money inside the enve-
lope. The story is that,on reaching Mr.A. E. Goonesinghe’s office, Mr. Ebert
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Exhibits  stayed outside while Mr. Francis Goonesinghe and Mr. Fernando went in ;
D2  that they both came back looking elated after a short time and told him that
True copy of Mr. A. E. Goonesinghe had rung up Mr. Mills, the Transportation Superin-

3}2 %i?;’;f;’ t tendent, Colombo, and that the transfer had been effected.

Commission, .
May, 1043 3. Mr. Fernando denies the payment of Rs. 100. I havegrave doubts,

—continued jydging from demeanour and other circumstances, of the truth of the state-
ment of Mr. Ebert that he saw Mr. Fernando putting Rs. 100 inside the
envelope. The impression on my mind is that Mr. Ebert is reconstructing
an incident which he thinks probably happened without seeing the money’
or hearing a conversation about the money. I think the evidence is entirely 10
insufficient to establish the truth of the allegation.

April 3, 1943. L. M. D. pE SiLva.

APPENDIX T.

Allegation that certain Councillors received loans and
other gratifications from the caterers to the State
Council

Witnesses examined.— Messrs. D. H. Jayawardena,D. W. Jayawardena,
and W. Robert Silva.

Finding.—1 find the evidence insufficient to establish the allegation.

2. Comment.—On a statement made to me by a member of the State 20
Council that loans and other concessions were probably being received by
other members from the caterers to the State Council in circumstances which
suggested that they were being obtained by way of gratification, I
examined the caterers.

3. Mr. D. H. Jayawardena was the caterer to the State Council for
six years continuously till September, 1939. According to him, certain
Members Messrs. E. W. Abeygunasekera, D. D. Gunasekera, R. S. Tenne-
koon, and C. Batuwantudawe - in addition to running up an account for
refreshments and food supplied, used to send chits for the supply of petrol,
whisky, brandy, tinned goods and articles of a similar nature. Mr. D. H. 30
Jayawardena said that the highest amount on this account payable at any
time by a member was about Rs. 480. He says that on several occasions
he told the members that he could not supply goods and refreshments
to any one of them of the value of more than Rs. 150 a month, which was
the maximum amount out of the salaries of members which the caterer
could claim direct from the Clerk of the Council. Mr. D. H. Jayawardena
said that on the occasions that he spoke to them they did not threaten
to take action against him in any way. When I repeated the question he
hesitated, searched his mind and said that Mr. Gunasekera and Mr. Abey-
gunasekera had threatened to get his contract cancelled if he refused to 40
continue the existing system. He said that he had told his brother Mr.
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D. W. Jayawardena, who was his manager, what had happened between
himself and the Councillors. Mr. D. W. Jayawardena giving evidence
before me had no recollection that Messrs. Gunasekera and Abeygunasekera
had threatened to get the contract cancelled. If Mr. D. H. Jayawardena’s
evidence is accepted, there certainly appears to have been conversation
at which the Councillors resisted the efforts of the caterer to discontinue
the system but the evidence that they actually threatened togetthe contract
cancelled i1s somewhat feeble. It is not that I think that Mr. D. H. Jaya-
wardena is deliberately speaking an untruth but the sort of threat, ifthreat
there was, does not appear to have made a deep impression upon him and
probably did not amount to anything more than some angry words among
others. Whatever might be said about the notions entertained by the
Councillors with regard to the caterer’s duties, unless a direct or indirect
threat to take action against him is established they would not come within
the terms of reference, because whatever concessions they received from
the caterer cannot be said to have been a gratification *‘ to influence their
conduct or judgment as members of the State Council”. I accordingly
hold that this allegation is not established.

4. The discussion in the previous paragraphs has proceeded on the
assumption that what Mr. D. H. Jayawardena says with regard to what
was expected of him is truthful and accurate. As I felt that in any case
I would be unable to hold that a gratification passed, I did call upon the
Members for a defence and I wish to make it clear that nothing that I have
said amounts to a finding that they took the articles mentioned by Mr.
D. H. Jayawardena in the circumstances deposed to by him.

April 3, 1943. L. M. D. pE SiLvA.

‘APPENDIX U.

Allegation that Mr. Susanta de Fonseka received a gratifi-
cation to desist from working on behalf of one
Mr. L. D. Nepo Singho, whose innocence in
the matter of a conviction on a charge
of selling ganja he was at the time
endeavouring to establish.

Witnesses examined.—Mr. L. D. Nepo Singho.
Finding.— There is no evidence whatsoever to support this allegation.

2. Comment.—Mr. L. D. Nepo Singho is a bookseller and a tempe-
rance worker. According to his evidence, he presented a petition against
the Excise officers of his district regarding illicit sales of toddy and by
way of retaliation was charged by them for selling ganja. He was con-

40 victed and fined Rs. 150. Being unable to pay the fine, he underwent a

sentence of imprisonment. He protests that the case was a false one, He

631—L
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—continued

Page 42
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Exhibits  jnduced Mr. Susanta de Fonseka, Deputy Speaker of the State Council, to

D 2,
True copy of
the Report of
the Bribery
Commission,
May, 1943
—continued

take an interest in his case and Mr. Fonseka was able to go so far as to per-
suade the Excise Department to hold a departmental inquiry into the
matter of the conviction. Mr. Fonseka appeared for Mr. Nepo Singho at
the inquiry but the Investigating Officer did not take a view different to
that of the Magistrate. Mr. Fonseka having exhausted all methods of
obtaining relief, informed Mr. Nepo Singho that nothing further could be
done. Mr. Nepo Singho alleges that Mr. Fonseka desisted from further
action by reason of the receipt of a gratification.

3. There appear to have been rumours in the village at the time of 10
the Excise inquiry that the Excise officers pressed the renter to do what he
could on their behalf. Mr. Nepo Singho says that the son-in-law of the
renter interviewed Mr. Fonseka while the inlquiry was pending and that Mr.
Fonseka stamped his foot and said ““ Nepo Singhois a poor man. I will take
all the interest in it.”” He says however, that later one Mr. Leo Fernando
persuaded Mr. Fonseka to help the Excise officer. He says that one Mr.
N. D. Jayasinghe placed Rs. 500 on Mr. Fonseka’s table and asked Mr.
Fonseka to send for Mr. Nepo Singho and pay it to him as hush-money.
All this is based on rumour. He does not say that Mr. Fonseka sent for
him and offered him this money nor does he suggest any occasion on which 20
Mr. Fonseka received a gratification. He does not appear even to have
heard from anyone else that Mr. Fonseka received a gratification. Mr.
Nepo Singho seems to have kept on writing to Mr. Fonseka, who, finding
it quite impossible to deal with him by letter, appears to have asked him to
come and see him. Mr. Nepo Singho appears to have desisted because he
thought a gratification had been paid. Pressed upon the question as to
why he was alleging that a gratification was paid, he said it was an inference
drawn from the fact that Mr. Fonseka had dropped the matter. It appears
to me that there is absolutely no evidence of any sort against Mr. 'onseka,
and that Mr. Nepo Singho, moved deeply for what he thinks is an unwarrant- 30
ed failure in getting relief in the matter of his conviction, imputes a gratifi-
cation to Mr. Fonseka as the sole possible cause. His judgment appears
completely to have lost its balance. There is no room in this matter for
even the slightest suspicion that Mr. Fonseka received a gratification. I
have not called upon him for a defence or even for a statement.

April 3, 1943. L. M. D. pE SiLva.

APPENDIX V.

Allegation by Mr. L. B. Tillekeratne that Mr. E. W. Abey-
gunasekera accepted a gratification of Rs. 70 from
him to further his interests as a teacher. 40

Witnesses examined.—Mr. L. B. Tillekeratne.

Finding. -1 have not investigated this matter as 1 have found, with
regard to other incidents in respect of which Mr. Abeygunasekera was
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called upon for a defence, that he both solicited and accepted gratifications. Exhibits

Nothing was to be gained by unduly extending the inquiry to go into this p ..
allegation. True copy of .
the Report of

2. Comment. - The evidence of Mr. Tillekeratne amounted to this: the! lfnrigslfg’n
that he passed his Teachers’ Examination in 1933 or 1943 and that, as he May, 1943
was waiting for an appointment, Mr. Abeygunasekera told him that he could —continued
get him one through Mr. Batuwantudawe, who was related to Mr. Kannan-
gara, the Minister of Education. Mr. Abeygunasekera, it 1s alleged, took
Rs. 70 from him to be paid to Mr. Batuwantudawe but later, on inquiry
10 Mr. Batuwantudawe denied to Mr. Tillekeratne that he had received any

money. Mr. Tillekeratne did not get an appointment as promised.

3. Mr. Tillekeratne says that he came to know Mr. Abeygunasekera
as he lives in the latter’s electoral district. - Mr. Tillekeratne implored of
me, after giving evidence, not to disclose hisname as Mr. Abeygunasekera
would harass him. I do not know whether this would have happened or
not but it was suggested by Mr. Abeygunasekera himself in the course of
the inquiry into the ““Attanayake incident” (vide Appendix B) that he did
incite a number of people to be violent on the occasion of certain meetings
which he was anxious to break up. It is possible that some or all of these

20 people are in Mr. Abeygunasekera’s employ. It is irrelevant for purposes
of myinquiry to enter into an investigation of these matters. I have decided
not to proceed further with this allegation, because, if established it would
only prove what has already been proved by other material.

April 3, 1943. L. M. D. pE SILvA.

APPENDIX W. Page 43

Statement of Mr. P. A. Dissanayake, Village Committee
Chairman, Hanguranketa.

This gentleman lives in Mr. E. W Abeygunasekera’s electoral district

and made a number of allegations against him but was unable to furnish

30 me with, or give me the clue to, any direct evidence on the matters which

he mentioned. He gave evidence at my instance as the result of a statement

by another witness that he could be of assistance to me. He endeavoured
to do his best but was unable directly to be of value.

April 3, 1043. L. M. D. pE Sirva.

APPENDIX X.

Statements of A. P. S. Gunasekera, Barthanu Silva, and
Alwis Silva.

These three witnesses belong to the labouring classes. The first witness
Mr. A. P. 5. Gunasekera, would appear, rightly or wrongly, to suffer from
40 a sense of grievance, His evidence and the evidence of the others related
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Exhibits  tg g Jand transaction in which Messrs. E. W. Abeygunasekera, D. P. Jaya-
D  suriya, and A. P. Jayasuriya are alleged to have participated. No part of
rue copy of the evidence which they gave related to the Councillors mentioned in their
e Reportof . R .. . .
the Bribery capacity as Councillors and, after giving the witnesses a full hearing to

ﬁ‘;’;“‘gzg‘m- satisfy myself of this, I did not pursue the inquiry any further.

—continued April 3,1943. L. M. D. pE SiLva.

APPENDIX Y.
Statement of Mr. C. A. Tranchell.

Mr. Tranchell, whose name was disclosed to me by Mr. Edwin de Silva
(vide comment on his statement in Appendix R) gave evidence of a transac- 10
tion in which Mr, E. R. Tambimuttu solicited a sum of money for services
to be rendered in securing the reinstatement of Mr. Tranchell in the Excise
Department from which he had been dismissed. The evidence related to
an incident in 1934 before the existing State Council came into existence
and so the allegation he made was outside the scope of my inguiry.

April 3, 1943. L. M. D. pE SILvA.

APPENDIX YY.
Statement of Mr, E. E. Davidson.

I examined Mr. E. E. Davidson, Retired Deputy Director of Education,
at the instance of Mr, W. Sathasivam who thought he would have some mate- 2¢
rial of importance to me. The evidence given by Mr. Davidson, so far. does
not relate to any gratification. Mr. Davidson promised to search his mind
for clues which would lead to the discovery of gratification and to make a
further statement if he found any. Such a statement has not been forth-
coming. I presume he is unable to give me any further information which
will be of value to me.

L. M. D. pE SiLva.

APPENDIX Z.
Statement of Mrs. Grace Clare Wijesinghe.

Mrs. Wijesinghe was a teacher at a Buddhist Mission School some vears g9
ago and has sent me numerous letters. Owing to misfortune or some other
cause Mrs. Wijesinghe’s grasp of facts was not as strong as it must have been
some years ago. She stated that she wanted to give evidence with regard
to bribery among State Councillors but all she persisted in doing was in
making allegations against Mr. G. A. Wille regarding his p1ofessional conduct
in a case. I pointed out to her that this did not come within my terms of
reference but it did not make the impression on her that it should have done.
There is nothing of assistance to me in her evidence.

April 3, 1943. L. M. D. DE SILVA.
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APPENDIX ZZ. Exhibits
Statement of Messrs. P. S. Seyed Ibrahimso Marikar and TmechI')y of
W. A. de Silva. the Report of

the Briber
On information received from Mr. C. M. Edwin de Silva (vi/d¢ Appendix I%Oammissm};'
R) that these witnesses were likely to disclose certain gratifications paid by —onéinea
dealers in beedies to Councillors, I examined them. Their evidence related
to alleged smuggling and other irregularities in connection with the beedi
trade. There was no evidence of the payment of gratifications to Council-
lors.
10 L. M. D. DE SiLva.

I certify that the Report and Appendix C to the Report as herein
printed are true copies of the original Report and of Appendix C as sub-
mitted to His Excellency the Governor by L. M. D. de Silva Esq., K.C.,
in pursuance of a Commission issued to him dated 13th August, 1941. The
originals above referred to are documents in my custody.

H. A. C. DoBBss,
Secretary to the Governor.

Colombo 2nd June, 1944.

P2 Post Cord

~ ost Car
Post Card. (date unde-
cipherable)

20 (Post Card)

Mrs. M. G. Perera,
171, New Buller’s Road,
Colombo.

so this M.G.’s work
that crook.!—

(Dr. M. G. Perera who gave evidence was completely lacking in
frankness and pretended that he knew very much less about the transac-
tion than he actually did.)

Gas Bag.
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Exhibits D 4.
The ge;‘mn ] The Ceylon Daily News.
vk BRIBERY COMMISSIONER HOLDS AGAINST EIGHT
1943 COUNCILLORS

Photograph of
Mr. L. M. D. de Silva

MR. L. M. D, DE SILVA, K.C.

Mr. L. M. D. de Silva, K.C., was ap-
pointed Bribery Commissioner on
July 14, 1941, and on completion of
this work last month was appointed
Chairman of the Public Services’ In-
quiry into allegations made against
Mr. M. H. Kantawala, C.C.S., late
Trade Commissioner in Bombay.
Mr. de Silva was Solicitor-General
of Ceylon from 1931 to 1934 and also
acted as a Puisne Judge of the Su-
preme Court. He retired from the
service of the Government in 1934,
and proceeded to England where he
built up a lucrative practice before
the Judicial Committee of the Privy
Council. In 1938, Mr. de Silva was
called to the Inner Barwhilst practic-
ing before the Judicial Committee of
the Privy Council, andis the onlyCey-
lon lawyer to be raised to the rank ot
King’s Counsel of the Bar in England.

Three Nominated European Members Resign.

BILL TO ENABLE EXPLUSION OF
MEMBERS GAZETTED

“1 have found that eight members,

} whom I have been able to identify, have

received gratifications within the meaning 10
of that term in the Commission issuéd to
me. Among these are the three nominated
European members,”” states Mr. L. M. D. de
Silva, K.C., the Bribery Commissioner, in
the course of his Report which was issued as
a Sessional Paper last night.

The eight members against whom the
Commissioner has found for accepting grati-
fications or pecuniary advantages in con-
nection with the performance of their duties 20
as Councillors are—Mr. E. C. Villiers,
Mr. H. F. Parfitt, Mr. H. E. Newnham,
Mr. E. W. Abeygunasekera, Mr. C.
Batuwantudave, Mr. H. A. Gunasekera,
Mr. E. R. Tambimuttu and Mr. D. D.
Gunasekera.

THREE RESIGN SEATS

As reported in an adjoining column the
three European members who were nominat-
ed by His Excellency the Governor have 30
been, in consequence of the Commissioner’s
finding, requested by His Excellency to
tender their resignations and have already
done so. Almost simultaneously with
the publication of the Commissioner’s
findings a Gazette Extraordinary was
issued yesterday publishing a bill in the
name of the Leader of the House to en-
able the State Council to expel any
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member on the ground of the acceptance of pecuniary reward or Exhitits

other gratification in connection with the performance of his p,

duties as a member. };h.e Ceylon

aily News,

It may be mentioned that the three European nominated members ig;’;ﬁqfo{m

were in receipt of monthly allowances from Associations which considered nued

the members to be their ‘‘ representatives ”’ in the State Council. The

other European nominated member, Mr. F. H. Griffith, also received pay-

ment but that, the Commissioner finds, was only in respect of work done

outside the Council.

10 There are 28 Appendices to the Report, containing details of the alle-
gations of bribe-acceptance made against various members of the State
Council, including others than those against whom the Commissioner has
found. These were allegations against Messrs. C. W. W. Kannangara,
Geo. E. de Silva, G. C. S. Corea, D. P. Jayasuriya, A. E. Goonesinha and
D. Susanta de Fonseka ; but the Commissioner states that in their cases
the allegations were not established.

WHAT THE EVIDENCE SHOWED

After stating the terms of reference of the Commission issued to him
by the Governor and the circumstances that necessitated the enactment of
20 the Immunities Ordinance for the protection of witnesses, Mr. L. M. D.de Silva

Photograph of Photograph of Photograph of Photegraph of
Mr. H. F. Parfitt Mr. EE W Mr H. E. M:. D. D.
Abeygunasekera Newnham Gunasekera
Mr. H. F. Parfitt Mr. E. W, Abey- Mr. H. E. Newn- Mr. D. D. Guna-
gunasekera ham sekera

refers to the reluctance of people to come forward and give evidence and his
decision to take evidence in camera, as he was enabled to do by the Ordi-
nance.

I decided to do so, (he writes) largely in view of the absolute immunity
conferred on witnesses. They were free to say what they liked before me
without fear of the ordinary penalties of the law. The principle that every
person is to be held innocent until he is proved to be guilty is observed in
courts of law but it is not universally followed elsewhere. It is extremely
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Exhibits  difficult while a charge is under investigation to protect the person charged
D4 from the hum of conversation and the sting of conjecture. Fairness de-
The Ceylon manded that the evidence and the conclusions to which it led should be

Daily News,
z0th May, = Teleased together.

1943—conti-
nued
Photograph of Photograph of Photograph of
Mr. E. R.
Mr. H. A, Mr. E. C. Villiers T
Gunasekera Tambimuttu
Mr. H. A. Guna- Mr. E. C, Villiers Mr. E. R, Tambi-
sekera muttu

Sources of Information.

I have examined in all 124 witnesses. Of these, twelve volunteered
to give evidence. The others were summoned by me on information derived
from various sources. I received valuable information relating to one in-
cident from a police file. AsI was conscious that all the available material
would not be voluntarily placed before me, I examined a certain amount 10
of material called for from Government Departments sometimes at random
in order to ascertain whether there were any features particular or general
which indicated the taking of gratifications by State Councillors. I also
examined certain Councillors whose speeches on different occasions made
me believe that their evidence might be useful. The information derived
from one Councillor led to the discovery of two cases, one of receiving a
gratification, the other of soliciting one.

Nature of Allegations.

What Commitiee System Lends Itself To.

The evidence before me covered to a small extent allegations of grati- 20
fication in respect of matters which came up before open Council. In the
main it covered allegations of gratification in respect of matters which
came up for consideration by Executive Committees. The chief items of
which complaint was made were—

(r) appointments to various offices in the Government Service ;
(2) nominations to Municipal and Urban Councils ;



169

(3) decisions on policy, the repercussions of which resulted in advan- Exhibits

tage or disadvantage to private parties. D4
The Ceylon
I will deal with these separately. Daily News,
: ) . th May,
Public Service A ppointments. ?843_foym-

nued

With regard to (1), Regulation 13 of the Public Service Regulations
requires the Secretary of the Public Services Commission to forward to the
Executive Committee in ‘‘ general control of a department *’ recommenda-
tions from the Head of that Department with regard to the filling up of
any vacancy which has occurred. The Executive Committee then makes

10 its own recommendation to the Public Services Commission which, through
its Chairman, advises Your Excellency. The existing Council began to
function on March 17, 1936. From that date up to now the number of
instances in which the recommendations of the Head of a Department
have not been adopted by an Executive Committee is only 20 (twenty).
The number of instances in which the view of the Executive Committee has
prevailed over that of the Head of a Department is 13 (thirteen). The total
number of appointments made after recommendation by Executive Comm-
ittees is 094 (six hundred and ninetyfour). These figures were obtained
by me from the Chief Secretary. It is clear, therefore, that the actual

20 effects, if any, of gratifications on appointments could not have been appre-
ciable. I doubt whether the claims of a really inefficient candidate has ever
been advanced by reason of the payment of a gratification. Tlre number of
such instances, if any, must have been very small indeed. The relevant
material in concise form is before the Committee. It is difficult for members
receiving gratifications to be so brazen with their fellow-members as to
ignore completely the legitimate claims of candidates. But these facts
are not widely known. They are beyond the horizon of the general public.
No deep thinking is required to realize how the mind of a candidate can
run riot on the possibilities of illicit influence in the field of an Executive

30 Committee’s activities. This leads to the giving of gratifications although
their effect is in reality small. And what perhaps is even worse, it leads to
the belief that gratifications are a powerful factor in the actual selection
of candidates and thus tends to undermine faith in the efficient working of
theé Governmental machine,

Nominations.

With regard to (2), it has up to now been the function of the Iixecutive
Committee of Local Administration to make recommendations for the
nomination of members to Municipal and Urban Councils. I have not found
material on which it could be held that any particular member of the Com-

40 mittee has received or solicited a gratification, but the evidence creates a
strong suspicion that gratifications have passed to an extent which, again,
I cannot fix. The number of instances of recommendations have been 183
(one hundred and eighty-three) and of these, 181 (one hundred and eighty-
one) have been accepted by Your Excellency. There was here a very
fertile field for the activities of those who either directly or through others
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Exhibits adopt improper methods for achieving political ambition. I was invited
D4  tohold in particular cases that gratifications had passed merely by review-
phe Cevlon - ing particular recommendations. But this I refused to do because the tests
soth May, - and standards adopted might for good reason have been other than those
Io43—confi- that might have appeared sound to me. The latitude necessary to be given
to a different but honest view-point did not permit me to enter upon the
relative merits of candidates. It was said, for instance, in one case that the
name of a man of small education was suggested for nomination by reason
of his having paid a gratification in preference to one better educated.

But it obviously is not possibie for me to say that the former was not really 10
the better person on grounds other than those upon which I was invited to

come to a decision.

Executive Decisions.

In addition to the decisions arrived at by Executive Committees in the
matters of appointments and nominations there are, of course, a number of
decisions on questions of policy, the adoption or rejection of which is of
advantage or disadvantage financially and otherwise to members of the
general public. For instance, I have found (vide paragraph 18) that a
gratification passed on the occasion of the consideration by the Executive
Committee of Home Affairs of the question whether certain Government 20
contracts should be extended without competition or not. On this occasion
the Head of the Department had recommended the extension and it would,
I think, have been allowed even if no gratification had been paid. No
executive decision upon the face of which the taint of gratification was
visible was placed before me or came under my observation. I am conscious
that members receiving gratifications would endevour to prevent its effect
from being seen but, nevertheless, it is my impression that in most cases
the effect of gratifications on final results has not been appreciable.

It will appear from what I have said that the Committee
system as it now functions lends itself readily to the giving and 30
the taking of gratifications. The giver of a gratification being
unaware of the proceedings in Committee will never know to
what extent it has carried weight. But, nevertheless, the
possibility that it might carry weight must always loom large
in the mind of the potential giver. A member receiving a
gratification can without much fear of discovery ignore a pro-
mise to advance the desites of the giver. In short, under the
Committee system responsibility is fugacious even where a
gratification misses its intended mark.

Finding Against Eight Members 40

Four Other ** Probables ”’

The total number of Councillors in respect of whom suggestions were
made was 19 (nineteen). In some cases they were based on very slender
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material. I have found that eight members, whom I have been able to Exhibits
identify, have received gratifications within the meaning of that term in p,

the Commission issued to me. The Ceylon
Daily News,
Among these are three nominated European members.fgzg_“_{;};ﬁ_

They openly received a reward from certain bodies for the work wzed
they did in Council, and this openness and its implications draw
a sharp line of distinction between them and the others.

I have also reached the conclusion that there are in all probability about
four other members, whonm I have not been able to identify, who have
10 received gratifications.

Individual Cases.

Under the heading “ The ‘ Attanayake ' gratification incident,”’ the
Report states :

Turning to individual cases, I have found that four members of the
Committee for Home Aftairs, Messrs. E. W. Abeygunasekera, C. Batuwan-
tudave, H. A. Gunasekera and E. R. Tambimuttu, received gratifications
for the purpose of supporting a candidate for the post of a Chief Head man-
ship. It is with regret that I include the name of Mr. Batuwantudave as
he is now dead. DBut duty leaves me no choice. The amounts received by

20 Messrs. Batuwantudave and Gunasekera was Rs. 250 each; by Mr. Abey-
gunasekera Rs. 500. \While I am definite that a sum of money was recetved
by Mr. Tambimuttu, I am.unable to be sure whether it was Rs. 250 or 750.
I think it was the latter amount. These payments were suggested and
arranged by Mr. Abeygunasekera.

The story in short is that Mr. Abeygunasekera met the candidate and
his father by appointment at the house of a friend. Mr. Abeygunasekera,
after assuring the parties concerned that it was very simple for him to get
the candidate appointed as the papers would come before the Home Com-
mittee, sent a telegram to the three other members requesting them to meet

30 him on a matter of *“ paramount importance.”” This appears to have been
a code word used by Mr. Abeygunasekera in refering to matters connected
with gratification. The candidate and his father raised Rs. 2,000 on a bond.
On the same day they came to Colombo with two others, met Mr. Abeyguna-
sekera and were introduced to one of the members (Mr. Gunasekera) in
the State Council building one morning.

Escorted the Party.

After a short discussion they paid him a sum of Rs. z50. Mr. Abey-
gunasekera later escorted the party to the houses of the other two members
where