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In the Privy @uuryil.

No. 49 of 1951.

ON APPEAL FROM THE SUPREME COURT
OF ALBERTA

(APPELLATE DIVISION.)

BETWEEN
THE ATTORNEY GENERAL FOR THE PROVINCE
OF ALBERTA ... . oo (Defendant) Appellant
AND

WEST CANADIAN COLLIERIES LIMITED,
INTERNATIONAL COAL & COKE COMPANY LIMITED,
McGILLIVRAY CREEK COAL & COKE COMPANY LIMITED,
HILLCREST MOHAWK COLLIERIES LIMITED,

CADOMIN COAL COMPANY LIMITED, and

'BRAZEAU COLLIERIES LIMITED ... (Plaintiffs) Respondents.

RECORD OF PROCEEDINGS.

No. 1. Supreme

Court of

Amended Statement of Claim. Alberta.
Trial

IN THE TRIAL DivisioN oF THE SUPREME COURT OF ALBERTA JUDICIAL Division.
DistriCT OF CALGARY. No. 1
0. 1.

Between
Amended
WEST CANADIAN COLLIERIES LIMITED, INTERNATIONAL COAL Statement
& Coxe CompaNY LiMiTED, McGiLLivRay CREEK CoAL of Claim,
& Coke CompaNny LimiTEp, HILLCREST MOHAWK 20th
January
CoLrL1erIES LimiTED, CaADOMIN CoAL COMPANY LIMITED, . 1949—
and BrazEau COLLIERIES LiMITED ... Plaintiffs
and '
THE ATTORNEY GENERAL OF THE PROVINCE OF ALBERTA ... Defendant.

1.—The Plaintiffs are duly incorporated Companies carrying on
business in the Province of Alberta with offices at Blairmore, Coleman,
Coleman, Bellevue, Cadomin and Nordegg respectively.

2.—The Plaintiffs are the holders of leases of coal lands granted by His
Majesty the King represented by the Minister of the Interior of the
Dominion of Canada, said leases providing for the payment to the lessor
of the sum of five cents per ton of 2,000 pounds of merchantable coal mined

20 from the lands covered by the said leases.
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3.—The Plaintiffs are the holders of leases of coal lands granted by
His Majesty the King in the right of the Province of Alberta, and issued in
accordance with the Agreement referred to in paragraph 7 hereof and
providing for the payment of five cents per toun as set out in the immediately
preceding paragraph.

4.—The Plaintiffs are also the holders of lands granted by His Majesty
the King, said grants covering all coal within, upon or under the lands
mentioned in the same. By Order in Council, dated the 16th day of
January, 1915, it was provided that the royalty of ten cents per ton of
2,000 pounds imposed by Order in Council, dated the 21st day of May, 1901,
payable in respect of such grants, be reduced to seven cents per ton of 2,000
pounds on merchantable coal mined, such reduction to take effect on the
1st day of January, 1915.

5.—By Chapter 36 of the Statutes of Alberta, 1948, being an Act to

amend the Provincial Lands Act, it was enacted by Section 8 thereof as
follows :

“44. c. Notwithstanding the terms and provisions of any

‘“ certificate of title, agreement for sale, or lease which conveys

‘“ coal or the right to mine, win, work or excavate the same, where

* the payment of a royalty has been reserved to the Crown in the

10

‘“ right of the Dominion or in the right of the Proviuce, there shall 20

“ be payable to the Minister on, from and after the first day of
‘“ April, 1948,
‘“(a) a royalty of ten cents per ton on any coal mined or
‘“ excavated from any land, the title to which is held under
*“ lease from the Crown in the right of the Dominion or in
*‘ the right of the Province ;
‘““(b) a royalty of fifteen cents per ton on any coal mined or
* excavated from any land, the title to which is held in fee
* simple, or under an agreement for sale from the Crown in
* the right of the Dominion.”

6.—The Plaintiffs say that the said payments provided for by the said
leases and grants and Order-in-Council do not constitute a royalty reserved
to the Crown within the meaning of said Section 8 of Chapter 36, and the
said leases and lands are not affected by said Section 8.

7.—The Plaintiffs say that the said enactment is contrary to the terms
of Section 2 of the Agreement dated the 14th day of December, 1929, made
between thé Government of the Dominion of Canada and the Government
of the Province of Alberta, and set out as a schedule to Chapter 3 of the
Statutes of Canada, 1930, and made law by Chapter 26 of the Imperial
Statutes, 1930, in that—

(a) The said legislation is a breach of the covenant of the Province
of Alberta contained in paragraph 2 of the said agreement to

30
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‘“ carry out in accordance with the terms thereof every contract Supreme
‘“ to purchase or lease any crown lands, mines or minerals and every (:i(l){)mt()f
‘“ other arrangement whereby any person has become entitled to i‘riaflr &

‘““ any interest therein as against the Crown.” Division.

(b) The said legislation purports to affect or alter the terms _——
No. 1.
of such contracts, leases or other arrangements and was passed , -
. . mended
without the consent of the parties thereto, and does not apply siatement
generally to all similar agreements relating to lands, mines or of Claim.
minerals in the Province of Alberta; or to interests therein 29th

irrespective of who may be the parties thereto. '{gzg“y

7. 2—The Plaintiffs say that the true interpretation of certain Grants continued.
in issue herein, and the relevant Order-in-Council or Orders-in-Council is

that such Grants are subject only to the Orders-in-C'ouncil in effect at the

date of issue.

8.—The Plaintiffs say that the said legislation is invalid so far as the
same purports to affect the said leases and that the said enactment is not
severable and is therefore invalid in toto.

9.—Ia the alternative to paragraph 8 hereof the Plaintiffs say that the
said legislation is invalid so far as the same purports to affect grants from
the Crown and that the said enactment is not severable and is therefore
invalid in toto.

10.—The Plaintiffs further say that they are the owners of coal mines
and minerals in lands granted by His Majesty the King, the said grants
containing no provision for the payment of any sums to His Majesty, and
that the Department of Lands and Mines of the Province of Alberta is
demanding the payment of money in respect of coal mined by the Plaintiffs
in respect of such lands.

11.—The Plaintiffs further say that the provisions of said Section 8 of
Chapter 36 impose indirect taxation and are therefore ultra vires the Province
of Alberta.

THE PLAINTIFFS THEREFORE CLAIM :
(a) A declaration that said Section 8 of Chapter 36 of the Statutes
of Alberta, 1948, does not apply to the said leases and lands.

(b) A declaration that said Section 8 of the Statutes of Alberta,
1948, is ultra vires.

(c) A declaration that no monies are payable whether by royalty
or otherwise to the Department of Lands and Mines in respect
of the lands mentioned in paragraph 10 hereof.

(d) Costs.
Place of trial—Calgary, Alberta.
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DatEp at the City of Calgary, in the Prcvince of Alberta, this
20th day of January, A.p. 1949, and delivered by Messrs. Patterson,
Hcbbs & Patterson, Solicitors for the Plamntiffs, whose address for service
is 204 Insurance Exchange Building, Calgary, Alberta.

IssuED out of the office of the Clerk of this Court at Calgary aforesaid,
this 29th day of January, A.p. 1949,
V. R. JONES,

Clerk of the Court.

No. 2.
Amended Statement of Defence.

1.—The Defendant admits the allegations contained in paragraph 1 of
the Plaintiffs’ Statement of Claim.

2.—The Defendant denies the allegations contained in paragraphs
2 and 3 of the Plaintiffs’ Statement of Claim.

3.—The Defendant denies that the Plaintiffs are the holders of lands
granted by His Majesty the King and the Defendant further denies that the
said grants cover all coal within, upon or under the lands mentioned in the
said grants. The Defendant admits that by Order-in-Council dated the
16th day of January, A.p. 1915 it was provided that the royalty of ten cents
per ton of 2,000 pounds imposed by Order-in-Council dated the 21st day of
May, A.D. 1901, payable in respect to such grants, be reduced to seven cents
per ton of 2,000 pounds on merchantable coal mined, and further admits
that such reduction was to take effect on the lst day of January, A.pn. 1915,
but the Defendant says that this reduction applies only to those grants on
which the royalty was imposed by Order-in-Council dated the 21st day of
May, A.p. 1901.

4.—The Defendant admits the allegations contained in paragraph 5 of
the Plaintiffs’ Statement of Claim.

5.—The Defendant denies the allegations contained in paragraph 6 of
the Plaintiffs’ Statement of Claim and says that the payments provided for
by the leases, grants and Orders-in-Council constitute a royalty reserved
to the Crown within the meaning of Section 8, chapter 36 of the Statutes
of Alberta, 1948, and the Defendant further says that the leases and grants
of land which the Plaintiffs acquired from the Crown in the right of the

10
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Dominion of Canada or in the right of the Province of Alberta are affected

by and subject to the provisions of the said Section 8.
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6.—The Defendant denies that the said enactment is contrary to the Supreme
terms of Section 2 of the Agreement referred to in paragraph 7 of the Court of
Plaintiffs’ Statement of Claim and the Defendant denies that the said %E’;rta'
legislation is a breach of the covenant of the Province of Alberta contained p; ision.
in paragraph 2 of the said Agreement and the Defendant further denies that
the said legislation purports to affect or alter the terms of any contract to  No. 2.
purchase or lease any Crown lands, mines or minerals or any other arrange- Amended

ment whereby any person has become entitled to any interest therein as Statement

against the Crown. gf; }Pefence,
i0 7.—The Defendant says that the said Section 8 is legislation which February

1950—

applies generally to all similar agreements relating to lands, mines or ... = .

minerals in the Province and to interests therein, irrespective of who may be
the parties thereto, within the meaning of Section 2 of the Agreement
referred to in paragraph 7 of the Plaintiffs’ Statement of Claim.

8.—The Defendant says that the said enactment does not affect or alter
any term of any contract to purchase or lease any Crown lands, mines or
minerals or any other arrangement whereby any person has become entitled
to any interest therein as against the Crown within the meaning of Section 2
of the Agreement referred to in paragraph 7 of the Plaintiffs’ Statement of
20 Claim.

8. 2.—The Defendant denies the allegation contained in paragraph 7. 2.
of the Statement of Claim that the true interpretation of certain grants in
issue herein, and the relevant Orders-in-Council or Order-in-Counecil is that
such grants are subject only to the Orders-in-Council in effect at the date of
issue and the Defendant says that the true interpretation of the said grants
and Orders-in-Council is that the grants are subject to all Orders-in-Council
relating to the disposition of land containing coal or other minerals in effect
at the date of issue and to all Orders-in-Council relating to the disposition
of land containing coal or other minerals in effect at any time before or after

30 the date of issue of the said grants.

9.—The Defendant denies that the said legislationis invalid in so far
as it purports to affect the said leases and further denies that the said
enactment is not severable and further denies that it is invalid in toto.

10.—The Defendant denies that the said legislation is invalid in so far
as it purports to affect grants from the Crown and denies that the said
enactment is not severable and further denies that it is invalid in toto.

11.—The Defendant denies that the Plaintiffs are the owners of coal

mines and minerals in lands granted by His Majesty the King, and further
denies that the grants referred to in paragraph 10 of the Statement of Claim

40 contain no provision for the payment of any sums to His Majesty, and the
Defendant says that the said grants reserve to His Majesty a royalty on
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all coal produced on the said lands and the right to impose and collect the
said royalty.

12.—The Defendant pleads the provisions of Sections 61 and 62 of The
Land Titles Act, being chapter 205 of the Revised Statutes of Alberta, 1942,
and says that the reservations, exceptions and conditions contained in the
original grants from the Crown were continued in the existing Certificates of
Title issued out of the Land Titles Office for the Land Registration District
in which the lands in question are situated.

13.—The Defendant denies the allegations contained in paragraph 11 of
the Plaintiffs’ Statement of Claim.

14.—The Defendant says that the said Section 8 is legislation in
relation to property and civil rights in the Province and in relation to
matters of a purely local or private nature in the Province.

15.—~The Defendant further says that by virtue of Dominion

Regulations affecting the coal lands and the provisions of the leases and’

grants of the said lands mentioned in the Plaintiffs’ Statement of Claim and
the provisions of the Agreement referred to in paragraph 7 of the Plaintiffs’
Statement of Claim, the Province has the right to exact and collect the
royalties mentioned in Section 8 of chapter 36 of the Statutes of Alberta,

1948.
COUNTERCLAIM.

1.—The Defendant repeats the allegations contained in the Statement
of Defence.

2.—By the terms of the said grants, leases, Regulations and Orders,
the Plaintiffs’ predecessors in title and the Plaintiffs were and are required
to pay to the Crown in the right of the Dominion and its successors the Crown
in the right of the Province of Alberta a royalty on all coal produced from
the lands in question in this action.

3.—By an Agreement made on the 14th day of December, a.n. 1929,
between the Government of the Dominion of Canada and the Government
of the Province of Alberta, approved by The Alberta Natural Resources Act,
being chapter 21 of the Statutes of Alberta, 1930, and by The Alberta
Natural Resources Act, being chapter 3 of the Statutes of Canada, 1930, all
Crown lands, mines, minerals and royalties derived therefrom and every
interest of the Crown in the right of the Dominion in the lands and under
rights within the Province were transferred to the Province of Alberta.

4.—By virtue of the grants, leases, Regulations and Orders and by
virtue of the terms of the aforesaid Agreement, and by virtue of the
ownership of its natural resources the Province is entitled to receive the
royalties referred to in paragraph 5 of the Plaintiffs’ Statement of Claim.
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The Defendant therefore claims :

(A) A declaration that the said Section 8 of chapter 36 of the
Statutes of Alberta, 1948, applies to any of the Plaintiffs’
land the title to which is held under lease from the Crown in
the right of the Dominion of Canada or in the right of the
Province of Alberta ;

(B) A declaration that the said Section 8 of chapter 36 of the

Statutes of Alberta, 1948, applies to any of the Plaintiffs’ land

the title to which is held in fee simple, or under an agreement

10 for sale from the Crown in the right of the Dominion of
Canada ;

(¢) Costs.

DaTep at the City of Edmonton, in the Province of Alberta, this 6th
day of February, A.n. 1950, and DELIvERED by H. J. Wilson, Legislative
Buildings, Edmonton, Alberta, Solicitor for the Defendant, whose address
for service is at the office of C. S. Blanchard, K.C., Agent of the Attorney
General, at 400 Burns Buildings, in the City of Calgary, in the Province of
Alberta.

No. 3.
20 Agreement as to the Facts.

It is agreed between the parties hereto that the following are the facts
in the case :

1.—In 1886 the Dominion Lands Act was enacted as Chapter 54 of the
Revised Statutes of Canada and Section 47 thereof read as follows :

‘“47. Lands containing coal or other minerals, whether in
‘“ surveyed or unsurveyed territory, shall not be subject to the
* provisions of this Act respecting sale or homestead entry, but
‘“ shall be disposed of in such manner and on such terms and
‘“ conditions as are, from time to time, fixed by the Governor in
30 ‘ Council, by regulations made in that behalf.”

In 1892 Section 47 of the Dominion Lands Act, being Chapter 54 of the
Revised Statutes of Canada, 1886, was amended by Section 5 of Chapter 15
of 55-56 Victoria to read as follows :

“47. Lands containing coal or other minerals, including
‘“lands in the Rocky Mountain Park, shall not be subject to the
¢ provisions of this Act respecting sale or homestead entry, but
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‘“ the Governor General in Council may, from time to time, make
‘“ regulations for the working and development of mines on such
“lands, and for the sale, leasing, licensing or other disposal
“ thereof ; Provided, however, that no disposition of mines or
“ mining interests in the said park shall be for a longer period than
“ twenty years, renewable, in the discretion of the Governor in
“ Council from time to time, for further periods of twenty years
‘“ each, and not exceeding in all sixty years.”

In 1906 Section 47 of the Dominion Lands Act, being Chapter 54 of
the Revised Statutes of Canada, 1886, became, by virtue of the revision of
the Dominion Lands Act as Chapter 55 of the Revised Statutes of Canada,
1906, Section 159 which read as follows :

“159. Lands containing coal or other minerals, including
‘““lands in the Rocky Mountains Park, shall not be subject to the
‘“ provisions of this Act respecting sale or homestead entry, but
‘“ the Governor in Council may, from time to time, make regula-
‘“ tions for the working and development of mines on such lands,
“and for the sale, leasing, licensing or other disposal therof.”

In 1908 the Dominion Lands Act was consolidated and re-enacted by
Chapter 20 of the Statutes of Canada, 1908, and Section 37 thereof reads as
follows :

“37. Lands containing salt, petroleum, natural gas, coal,
*“ gold, silver, copper, iron or other minerals may be sold or leased
‘“ under regulations made by the Governor in Council ; and these
‘““regulations may provide for the disposal of mining rights
‘“ underneath lands acquired or held as agricultural, grazing or hay
“lands, or any other lands held as to the surface only, but
‘“ provision shall be made for the protection and compensation of
‘“ the holders of the surface rights, in so far as they may be affected
‘““ under these regulations.”

In 1914 Section 37 of the Dominion Lands Act as enacted by Chapter 20
of the Statutes of Canada, 1908, was amended by Section 8 of Chapter 27
of the Statutes of Canada, 1914, by striking out the words ‘ sold or ™ and
by striking out the word ‘‘ disposal ”’ and by substituting therefor the word
“ leasing ” so that Section 37 would then read :

“37. Lands containing salt, petroleum, natural gas, coal,
“ gold, silver, copper, iron or other minerals may be leased under
“ regulations made by the Governor in Council; and these
“ regulations may provide for the leasing of mining rights
‘“ underneath lands acquired or held as agricultural, grazing or hay
‘ lands, or any other lands held as to the surface only, but provision
* shall be made for the protection and compensation of the holders
‘“ of the surface rights, in so far as they may be affected under these
“ regulations.”
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2.—1Tt is further agreed that the following Orders in Council are those Supreme

relevant to this action : g‘fl‘;;tgf
Number 2167 ... Dated 17th September 1889 Trial
), 235 ... ,, 6th February 1901 Division.
v — ... ,» dlst May 1901 —
. 552 ... ,, 19th May 1902 A No. 3. .
v 430 ... ,, 4th March 1907 &Sgize;ﬂzn
. 1059 .. . 9th May 1907 P
v 245 ... ,» 16th February 1909 21t
10 v 186 ... ,»» 3lst January 1910 February
" 729 ... ,» 20th April 1910 1950—
, 1793 ... ,, 12th August 1911 continued.
,, 1792 ... ,, 12th August 1911
’, 103 ... ,» 16th January 1915
. 851 ... ., 27th May 1924

3.—The lands, including under rights, and under rights involved in this
action fall into the following two main categories :

(a) Lands, including under rights, and under rights granted by
the Crown in the right of the Dominion of Canada ; and

20 (B) Coal mining rights leased by the Crown in the right of the
Dominion of Canada or by the Crown in the right of the
Province of Alberta.

4.—-The original grants from the Crown of the said lands, including
under rights and under rights contain one of the following types of royalty
clauses, and set out in Schedule ““ A ™ hereto is the legal description of the
surface, the existing Certificate of Title number, the type number of royalty
clause contained in each of the said grants, the date of each of the patents
and the date of the Mining Sale in each case :

ROYALTY CLAUSE TYPE NO. 1.

30 “To Have axp To HoLp the same unto the grantee—in fee simple.
“ Rendering therefor yearly and every year unto Us and Our
*“ successors a royalty at such rate per ton on all coal taken out of the
‘ said lands as may from time to time be specified by Our Governor
‘“ General in Council, such royalty to be levied and collected on the
‘“ gross output of any and all mines in and upon the said lands, to
“which end sworn returns are to be made by the grantee its
‘“ successors or assigns, such payments and returns to be made at
‘““such times and in such manner as Our Minister of the Interior of
“ (‘anada may from time to time prescribe, and in the absence of such
40 ‘ prescription to be made on the first day of each month, and each
*“ such return to account for the full quantity of coal mined since the
“ next preceding return. Provided that nothing herein contained
‘“ shall be taken or held to vest in the grantee as riparian proprietor
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‘“ or otherwise any property in or title to the land forming the bed
“ of the said Crowsnest River. PROVIDED ALWAYS, and this grant
“is subject to the condition that if the grantee its successors or
‘“ agsigns shall make default in payment of said royalty or any part
‘“ thereof, or shall fail to make any such sworn return as aforesaid,
‘ for ninety days after the same should have been paid or made,
‘ then and in every such case Our said Minister of the Interior may be
“ writing under his hand and seal cancel these presents and declare
“ the same to be null and void, and the same shall thereupon become
“ and be null and void to all intents and purposes whatsoever, except
‘“ that no remedy for the recovery by Us or Our successors of any
‘“ royalty shall thereby be in any way affected, and it shall be lawful
‘“ for Us or Our successors or assigns into or upon the said lands (or
‘“ any part thereof in the name of the whole) to re-enter and the same
“to have again, repossess and enjoy as of Our and Their former
‘“estate therein, anything herein contained to the contrary
“ notwithstanding.”

ROYALTY CLAUSE TYPE NO. 2.

“To HaAvE AND TO HoLD the same unto the grantee in fee simple.
“ Yielding and paying unto Us and Our Successors the royalty, if
‘““ any, prescribed by the regulations of Our Governor-in-Council, it
‘“ being hereby declared that this grant is subject in all respects to
* the provisions of any such regulations with respect to royalty upon
‘“ the said minerals or any of them, and that our Minister of the
‘“ Interior may by writing under his hand declare this grant to be
“ null and void for default in the payment of such royalty or for any
*“ cause of forfeiture defined in such regulations, and that upon such
‘“ declarations these presents and everything therein contained shall
‘“ immediately become and be absolutely null and void.”

5.—It is further agreed that the patent titles whose numbers are
hereafter set out opposite the types of royalty clauses are examples of the
patent titles to the land described in Schedule ““ A *’:

Royalty Clause Type No. 1 Patent Title No. R I 189
Royalty Clause Type No. 2 Patent Title No. G V 230

6.—It is further agreed that for the purposes of this action it is to be
assumed that the patent titles referred to in paragraphs 3 (a), 4 and 5
hereof were issued by virtue of the authority contained in the Regulations
relating to the disposal of coal lands as set forth in Order in Council P.C.
No. 235, dated February 6th, 1901, as amended by Order in Council dated
May 3lst, 1901, or under the Regulations relating to the disposal of coal
lands contained in Order in Council P.C. No. 552, dated May 19th, 1902 ;

‘Provided that the Plaintiffs will in subsequent proceedings be entitled
to question any title not so issued.
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7.—1It is further agreed that Order in Council P.C. No. 103, dated
January 16th, 1915, reducing the royalty on coal from ten cents per ton
to seven cents per ton was applicable to the royalty imposed by Orders in
Council P.C. No. 235, dated February 6th, 1901, and P.C. No. 552, dated
May 19th, 1902, and applied to all patented grants referred to in Schedule
“ A” hereto annexed.

8.—1It is further agreed that the following leases issued by the Crown
in the right of the Dominion of Canada and the renewals thereof, if any,
issued by the Crown in the right of the Dominion and the Crown in the
right of the Province of Alberta and the Regulations attached to each of
the said leases and renewals thereof are typical examples of all of the leases
and Regulations with respect to the leasing of Crown lands which are
involved in this action :

Type No. Original Lease No. Renewal Lease No.
1 2440 5585
2 143 2886
3 350 5040

_ 9.—The relevant provisions of the original lease and the renewal lease,
if any, of each type and of the Regulations governing each lease are as
follows :

TYPE NO. 1.

Dominion OriciNnaL Lrask No. 2440 paTED MaY 6TH, 1925.

“. .. . and also rendering and paying therefor unto His Majesty,
“ a royalty at the rate of five cents per ton of two thousand pounds
“on the merchantable output of coal taken out of the said lands

X3 2
. ¢ .

SectioN 19 oF THE RELEVANT DomMiNION REGULATIONS IN EFFECT
AT THE TIME THE LEASE waAS ISSUED.

“ In addition to the rent, a royalty at the rate of five cents per ton

“of two thousand pounds, shall be levied and collected on the

‘*“ merchantable output of the mine . . . .”

Provincian, RENEwWAL Lease No. 5585 pATED May 10TH, 1946.
“. .. . and also rendering and paying therefor until His Majesty,
‘““a royalty at the rate of five cents, or at such other rate as may
“from time to time be prescribed by Order of the Lieutenant
*“ Governor in Council, upon each and every ton of two thousand
‘‘ pounds on the saleable and merchantable output of coal taken out
“ of the said land . . . .”

SECTION 18 (A) oF THE RELEVANT PROVINCIAL REGULATIONS IN
ErrEcT AT THE TiME THE LEASE was IsSurp.

“ In addition to the rent, a royalty at the rate of five cents per ton
“ of two thousand pounds, shall be levied and collected on the output
“of the mine . . . .”
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TYPE NO. 2.

DominioN OriGINAL LEASE No. 143 paTeEDp JUNE 28TH, 1909.

(13

. and also rendering and paying therefor unto His Majesty,
“ a royalty at the rate of five cents per ton of two thousand pounds
‘““on the merchantable output of coal taken out of the said lands

(11 kR ]
s e e e

SEcTION 18 OF THE RELEVANT DOMINION REGULATIONS IN EFFECT
AT THE TIME THE LEASE waASs ISSUED.

* In addition to the rent, a royalty at the rate of five cents per ton
“of two thousand pounds will be levied and collected on the
* merchantable output of the mine . . . .”

DominioN RENEWAL LEASE No. 2886 DATED MaY 1sT, 1930.

111
.

. and also rendering and paying therefor unto His Majesty
““ a royalty at the rate of five cents per ton of two thousand pounds
“ on the merchantable output of coal taken out of the said lands

(13 23
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SEcTION 19 (A) oF THE RELEVANT DOMINION REGULATIONS IN
ErrEcT AT THE TIME THE LEASE wAS ISSUED.

‘“ In addition to the rent, a royalty at the rate of five cents per ton
“of two thousand pounds, shall be levied and collected on the
‘“ merchantable output of the mine. . . .”

TYPE NO. 3.

DominioN OriGINAL LEeASE No. 350 DATED OCTOBER 22ND, 1910.

“. ... and also rendering and paying therefor unto His Majesty,
““ a royalty at the rate of five cents per ton of two thousand pounds
‘“ on the merchantable output of coal taken out of the said lands

(13 bkl
DR

SEcTION 18 OF THE RELEVANT DomMIiNION REGULATIONS IN EFFECT
AT THE TiME THE LEASE wWaAS ISSUED.

*“ In addition to the rent, a royalty at the rate of 5 cents per ton of
“two thousand pounds will be levied and collected on the
‘ merchantable output of the mine . . . .”

ProvinciaL RENEwWAL LEase No. 5040 pDATED APRIL 30TH, 1934.

“. ... and also rendering and paying therefor unto His Majesty,
‘“ a royalty at the rate of five cents per ton of two thousand pounds
‘“ on the merchantable output of coal taken out of the said lands

(13 ki
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SrerioN 19 oF THE RELEVANT PrOVINCIAL REGULATIONS IN KFFECT
AT THE TIME THE LEASE wAS ISSUED.

““ In addition to the rent, a royalty at the rate of five cents per ton
“of two thousand pounds, shall be levied and collected on the
‘““ merchantable output of the mine . ”

10.—1It is further agreed between the parties hereto that royalties were
levied under the royalty clauses contained in Types numbered 1 and 2 on
the lands referred to in paragraph 3 (a) hereof under the relevant Orders
in Council and were paid by the Plaintiffs herein.

11.—TIt is further agreed that royalties were levied under the royalty
clauses contained in Types numbered 1, 2 and 3 on the lands referred to in
paragraph 3 (b) hereof under the relevant Orders in Council and that the
said royalties were paid by the Plaintiffs herein.

12.—The parties hereto agree that subsequent to the execution, on the
14th day of December, A.p. 1929, by the Government of the Dominion of
Canada and the Government of the Province of Alberta, of the Natural
Resources Transfer Agreement, royalties have been paid by the Plaintiffs
to the Province under the relevant Orders in (‘ouncil and legislation
referred to in the pleadings.

13.—It is further agreed that the Plaintiffs have not consented to the
increase in royalty purported to be imposed by Chapter 36 of the Statutes
of Alberta, 1948.

14.—-It is further agreed that the Canadian Pacific Railway has entered
into arrangements whereby coal lands were transferred and royalties were
reserved. Such arrangements are in the form of Transfer No. 1299 E.O.
and Encumbrance No. 1304 E.O., certified copies of which are exhibitea.

156.—TIt is finally agreed that the foregoing Agreement is a summary of
the facts of the case but does not preclude either party from referring to any
relevant Dominion or Provincial enactment or Order in Council, after giving
due notice to the opposite party.

DateEp at the City of Edmonton, in the Province of Alberta, this
21st day of February, A.n. 1950.

H. S. PATTERSON,
Counsel for the Plaintiffs.

H. J. WILSON,
Counsel for the Defendant.

Supreme
Court of
Alberta.
Trial
Division.
No. 3.
Agreement
as to the
facts,
21st
February
1950—
continued.
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No. 4.
Opening at Trial.

H. S. Parrerson, K.C., and H. S. PATTERSON, Jr., for the Plaintiffs.
H. J. WiLson, K.C., and W. Y. ArcHIBALD, for the Defendants.

Mr. PATTERSON, Sr.: My Lord, in this matter my learned friend,
Mr. Wilson, and myself have agreed on a Statement of Facts which includes
all the statutory provisions which we think are relevant and all the Orders-
in-Council. We wish to reserve the right to refer to other Orders-in-Council
or statutory provisions if we think any are relevant, and on notice.

Now, perhaps I should put on record just what the action is about. It
involves the legality of Chapter 36 of the Statutes of Alberta, 1948, which
in short was an Act which increased the royalties payable on government
grants and leases ; it increased the royalties on leases from five to ten cents
and on grants from seven to fifteen.

Now, it does not involve all grants issued by the Dominion. It does not
involve grants issued by the Dominion of minerals not reserving any
royalty, and the grants which have been issued on a tract of land including
all minerals ; but it does include all those lands where the grant was given
and the royalty reserves—if that is the correct term—and it involves all
Dominion leases and renewals of those, where the same thing occurred.

Now, we say that this Statute of 1948 is contrary to the Natural
Resources Agreement. Now, the section has not been fully interpreted by
the Court although there are decisions that partially interpret it—but it is
Section 2 of the Natural Resources Agreement, which provided that :

““ The Province will carry out in accordance with the terms
“ thereof every contract to purchase or lease any Crown lands,
“ mines or minerals, and every other arrangement whereby any
* person has become entitled to any interest therein as against
‘““ the Crown, and further agrees not to affect or alter any term
‘“ of any such contract to purchase, lease or other arrangement
“ by legislation or otherwise, except either with the consent of all
‘““ the parties thereto other than Canada or insofar as any
“ legislation may apply generally to all similar agreements relating
‘ to lands, mines or minerals in the Province or to interests therein,
“ irrespective of who may be the parties thereto.”

Now, there is no doubt, of course, that the Province is bound by the Natural
Resources Agreement, and it is also established, I think, by the cases, that
there are no powers beyond the general powers under the B.N.A. Act, and
those powers are found in the Agreement.

Now, to state our case very shortly, what we hope to establish: we
say that when the Natural Resources Agreement was entered into, the
royalties under a grant and the royalties under a lease were established,
and they had been for many years : in the case of grants, seven cents per
ton; and in the case of leases, five cents per ton, and that was the position
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of the leases and the grants at the time. We say that the legislation of Supreme
1948 affects the letters and terms of the grants and the leases in that respect. g(])i)lrt of
Now, then, what we say—if I may sketch the argument roughly—is Tria(,elrta"
this : that under Section 2 the Province had power to alter the agreements p;yision.
provided either one of two things existed : first, the consent of the parties.
It is admitted in the Statement of Facts that there was no consent here, so  No. 4.
that the legislation is not valid on that ground. The other alternative Opening
which would make the legislation valid is contained in the second part of 32;{““1’
Section 2 : it provides that the legislation must affect *“all similar agree- Fopmary
‘ ments relating to lands, mines or minerals in the Province or to interests 1950—
* therein, irrespective of who may be the parties thereto.” , continued.
Now, if the legislation affects Crown lands, Crown grants and leases,
and if it affects all other similar agreements such as C.P.R. agreements
where royalties were reserved, then it would be valid ; but if it lacks
consent and if it lacks applicability to other contracts, irrespective of who
may be the parties thereto, then the legislation is void.
It does not contain the two elements required to make it valid, that is,
the legislation in regard to the Dominion grants and leases requires consent,
or, if there is no consent, requires applicability to all other similar
agreements.

THE COURT : It lacks generality.

Mr. PATTERSON, Sr.: Yes, it lacks generality. That’s very true.
Then, that is where we start. Then, we say that, coming down more
particularly to the grants and the leases, while we alleged the legislation is
bad, it doesn’t apply to grants and leases and we submit that we don’t have
to prove it is bad as to grants, and leases as well ; that is, supposing we prove
only that it is bad as to leases : then, the question of severability comes in
and then the Court must say whether it considers the legislation would
have been passed or enacted if the Legislature had known it applied only
to grants or only to leases. There is only one case, I think, where
severability is mentioned : the Grain Futures case, and I am not going to
worry you with it, but I am just going to refer Your Lordship to 1925 Appeal
Cases at page 568, the judgment of the Privy Council :

“ In other words, if the statute is ultra vires as regards the
“first class of cases, it has to be pronounced to be ultra wires
‘“ altogether. Their Lordships agree with Duff, J., in his view that
‘“if the Act is inoperative as regards brokers, agents and others,
‘1t is not possible for any court to presume that the Legislature
‘“intended to pass it in what may prove to be a highly truncated
“form.”

There are some other cases, but there are not many actually where
severability is considered.

So, we have the Agreement as to Facts which contains the relevant
statutory provisions and Orders-in-Council, and I will ask leave to put that
in—I suppose the Orders-in-Council should be marked as an exhibit—-
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Supreme THE COURT : Should the Agreement be in as an exhibit ? Perhaps

g‘l’;)“tt"f you better put the Agreement in as an exhibit.

Tri:Ir a: Mr. PATTERSON, Jr.: I tender the Agreement, my lord.

Division. THE COURT: Exhibit 1, the Agreement as to Facts. Let me see it.
What next ?

No. 4. AGREEMENT AS TO Faors, as
Otp,‘;,“!nf Propucep, PuTr IN AND MARKED
ol Exarsit 1.

February Mr. PATTERSON, Jr.: Now, my lord, I tender the first Order-in-

1950— Council which has any application to the matter, which is Order-in-Council 10
continued.  nymber 2167 of the 17th of September, 1889. This Order-in-Council fixed
the upset price on coal lands at $20.00 an acre, if that included anthracite,
and $10.00 for coal other than anthracite, and in this Order-in-Council
there was no provision for a royalty. This applied to grants only, sir.
THE COURT: Are these Orders-in-Council part of the Agreement,
Exhibit 1, or are they further to it ?
Mr. PATTERSON, Jr.: They are recited in the Agreement.
Mr. PATTERSON, Sr. : Further amplification of the Agreement.

THE COURT : Exhibit 2.
OrpER-IN-CovNci. No. 2167 or 20
17TH OF SEPTEMBER, 1889, AS
PropucEp, PuT IN AND MARKED
ExmBiT 2.

THE COURT : What’s the next one ? ‘

Mr. PATTERSON, Jr.: The next one is Order-in-Council 235 of the
6th of February, 1901, and it is an amendment of Exhibit 2—Section 34 of
Exhibit 2—and it provides for a royalty at such rate as may from time to
time be specified by Order-in-Council.

THE COURT : Exhibit 3.
OrDER-IN-Counci. No. 235 or 30

THE 6TH OoF FEBRUARY, 1901, As
PropUCED, PuT IN AND MARKED
ExHiBIT 3.

Mr. PATTERSON, Jr.: The next one, my lord, is an un-numbered
Order-in-Council of the 31st day of May, 1901, and this provides that the
royalty shall be the rate of ten cents per ton of two thousand pounds.

THE COURT : Exhibit 4.
OBRDER-IN-COUNCIL OF THE 3lsT

DAy or May, 1901, As PRODUCED,
Putr IN AND MARKED ExHIBIT 4. 40

Mr. PATTERSON, Jr. : The next one is Order-in-Council number 552
of the 19th of May, 1902, which rescinds the previous Order-in-Council but
as far as we are concerned republishes the applicable provisions regarding
royalty at ten cents per ton.
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THE COURT : Exhibit 5.
OrDER-IN-CounciL. No. 552 oF
THE 19TH OF MAY, 1902, As
PropUcED, PUT IN AND MARKED
Exusir 5.

Mr. PATTERSON, Jr.: The next is Order-in-Council number 430 of
the 4th of Marc