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In the No. 1.
Supreme
Court of Writ of Summons.
New
Brunswick,
Chancery 1IN THE SUPREME CoURT OF NEW BRUNSWICK.
Division, CHANCERY DIVISION.

No. 1. Between

Writof &, M. T. (EASTERN), LIMITED, a duly incorporated company  Plaintiff

Summons,
17th and

?gi’;ember’ IsraEL WINNER, doing business under the name and style of
' Mackenzie CoacH Lines ... ... Defendant.

GEORGE THE SIXTH, by the Grace of God, of Great Britain, and the 10
British Dominions beyond the Seas, King, Defender of the Faith, etc.

To Israel Winner of Lewiston in the State of Maine, one of the United
States of America.

WE ComMaND YouU that within ten days after the service of this
writ on you, inclusive of the day of such service, you do cause an appearance
to be entered for you in an action at the suit of S. M. T. (Eastern), Limited,
a company duly incorporated under and by virtue of The New Brunswick
Companies Act with head office in the City of Saint John in the said Province;

AxDp TARE NoTicE that in default of your so doing the Plaintiff may
proceed therein and judgment may be given in your absence. 20

Witness The Honourable Charles D. Richards, Chief Justice of New
Brunswick, the 17th day of September, A.D. 1949.

N.B. This writ is to be served within twelve calendar months from the
date thereof, or, if renewed, within six calendar months from the date of the
last renewal, including the date of such date, and not afterwards.

ENDORSEMENTS ON WRIT OF SUMMONS.
The Plaintiff’s claim is for :

1.—An injunction restraining the Defendant from picking up and letting
down passengers within the Province of New Brunswick in his public motor
buses running between St. Stephen, New Brunswick, and the Nova Scotia 30

border.

2.—For damages arising out of the Defendant’s enbussing and debussing
passengers within the Province of New Brunswick since August 1st, 1949.

3.—For an accounting to ascertain such damages.

4,—Costs of this action.
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5.—Such further and other relief as to this Honourable Court may seem In the
just. Supreme

This writ was issued by Gilbert, Ritchie & McGloan, whose place of %‘;:Vrt o

business and address for service is 94 Prince William Street, Saint John, Brunswick,
N.B., solicitors for the Plaintiff, whose head office is in the City of Saint John Chancery
and Province of New Brunswick. Division.

No. 1.
Writ of
Summons,
17th
September,
1949—
continued,

No. 2. No. 2.
Statement
of Claim,
18th

October,
INn THE SuPrEME CoUrRT oF NEW BRUNSWICK. 1949,

10 CHANCERY DIVISION.

Statement of Claim.

Between
S. M. T. (EASTERN), LIMITED, a duly incorporated company Plaintiff
and

IsraEL, WINNER, doing business under the name and style of
MackeNzIE CoacH LiNEs ... ... Defendant.

Writ of Summons issued the 17th day of September, A.D. 1949.

STATEMENT OF CLAIM.
VENUE

SAINT JOHN.

20 The Plaintiff says that :

1.—The Plaintiff is a company incorporated under and by virtue of The
New Brunswick Companies Act and is in the business (inter alia) of operating
motor buses for the carriage of passengers and goods for hire or compensation
over the highways of the Province of New Brunswick.

2.—The Plaintiff holds licences granted by The Motor Carrier Board of
the Province of New Brunswick to operate public motor buses between
St. Stephen, New Brunswick, and the City of Saint John, New Brunswick,
over Highway Route No. 1 and between the said City of Saint John and the
Nova Scotia border over Highway Route No. 2, for the purpose of carrying

30 passengers and goods for hire or compensation.
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3.—The Plaintiff by its public motor buses maintains a daily passenger
service over the routes set out in paragraph 2 hereof.

4.—The Defendant, who resides at Lewiston in the State of Maine, one
of the United States of America, is in the business (inter alia) of operating
motor buses for the carriage of passengers and goods for hire or compensation
under the name and style of MacKenzie Coach Lines.

5.—On the 17th day of June, 1949, the said;Motor Carrier Board granted
a licence to the Defendant, permitting him to operate public motor buses
from Boston in the State of Massachusetts through the Province of New
Brunswick on Highways Nos. 1 and 2 to Halifax and Glace Bay in the
Province of Nova Scotia and return, but not to enbus or debus passengers
in the said Province of New Brunswick after August 1st, 1949.

6.—The Defendant by his motor buses maintains a daily passenger
service over the routes set out in paragraph 5 hereof.

7.—Since August lst, 1949, the Defendant has continually enbussed and
debussed passengers within the said Province of New Brunswick, contrary to
the said order, dated the 17th day of June, 1949, and has declared his
intention of so doing until stopped by legal process.

8.—Unless the Defendant is restrained from enbussing and debussing

10

passengers within the Province of New Brunswick, irreparable damage and 20

harm will be done to the Plaintiff.

9.—1It is impossible to calculate in money the damage suffered by the
Plaintiff by reason of the Defendant enbussing and debussing passengers
within the Province of New Brunswick as it is unknown to the Plaintiff how
many passengers the Defendant enbuses or debuses in the Province of New
Brunswick or where such passengers board or leave his motor buses.

10.—The Plaintiff claims :

(a) Aninjunction against the Defendant, his servants oragents
restraining him and them from enbussing and debussing passengers
within the Province of New Brunswick in his public motor buses
running between St. Stephen, N.B., and the Nova Scotia Border.

(b) A declaration that the Defendant] has no legal right to
enbuss or debuss passengers within the Province of New Brunswick.

(¢) An accounting of fares received for the carriage of passen-
gers within the Province of New Brunswick.

(d) Damages.

(e) Such other and further relief as to the Court may seem just.

(f) Costs of this action.

DaTEeD the 18th day of October, A.D. 1949.

GILBERT, RITCHIE & McGLOAN,
Plaintiff’s Solicitors.
C. F. IncHES,
of Counsel for Plaintiff.
To: J. MArRg NEVILLE, Fredericton, N.B.
Defendant’s Solicitor.

30

40
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No. 3.

Statement of Defence and Counter=claim.

In THE SuPrEME CourT OF NEW BRUNSWICK.
CHANCERY DIVISION,

Between
S. M. T. (EASTERN), LIMITED, a duly incorporated company Plaintiff
and
IsrAEL WINNER, doing business under the name and style of
Mackenzie CoacH LiNes ... ... Defendant.

STATEMENT OF DEFENCE.

The Defendant says that :

1.—He admits the allegations contained in paragraphs (1) to (6)
inclusive of the Plaintift’s Statement of Claim.

2.—As to paragraph (7) of the said Statement of Claim—

(a) he admits that since August 1st, 1949, he has continually
enbussed and debussed passengers within the Province of New
Brunswick and that it is his intention to continue to do so unless
and until it shall have been declared by some court of competent
jurisdiction that such operations are prohibited by The Motor
Carrier Act and amendments thereto, or by any other applicable
statute or law ;

(b) he intends to carry passengers not only from points
without the Province of New Brunswick to points within the said
Province and vice versa, but also, in connection with and
incidentally to his international and interprovincial operations, to
carry passengers from points within the said Province to
destinations also within the said Province, unless and until it shall
have been declared by some court of competent jurisdiction that
such operations are prohibited by The Motor Carrier Act and
amendments thereto, or by any other applicable statute or law.

3.—As to paragraphs (8) and (9) of the said Statement of Claim, he
admits that he is operating in competition with the Plaintiff herein but puts
the Plaintiff upon strict proof of damage alleged to have been suffered by
the Plaintiff.

4.—His operation of public motor buses is primarily international and
interprovincial, over the routes more particularly described in paragraph (5)

In the
Supreme
Court of
New
Brunswick,
Chancery
Division.
No. 3.
Statement
of Defence
and
C'ounter-
claim,
1st
December,
1949,
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of the Plaintiff’s Statement of Claim, but that incidentally to such
international and interprovincial operation, he operates and intends to
continue to operate public motor buses intraprovincially in accordance with
and subject to his allegations contained in paragraph (2) hereof.

COUNTERCLAIM.

The Defendant repeats the allegations contained in his Statement of
Defence and claims :

1.—A declaration that his operations constitute an undertaking
connecting the Province of New Brunswick with another Province of Canada,
viz., the Province of Nova Scotia, and extending into states of the United
States of America, beyond the limits of the Province of New Brunswick,
within the meaning of Section 10 (a) of Section 92 of The British North
America Act.

2.—A declaration that his said operations are not prohibited by or
subject in any way to the provisions of The Motor Carrier Act and
amendments thereto, or by or to any other applicable statute or law.

3.—A declaration that 13 George VI Chapter 47 (1949) is ultra vires of
the legislature of the Province of New Brunswick.

4.—Such other and further relief as to the Court may seem just.
5.—Costs of this action.

DATED the 1st day of December, A.D. 1949.

J. MARK NEVILLE,
Defendant’s Solicitor.
To: The Plaintiff herein, Messrs.
Gilbert, Ritchie & McGloan,
its solicitors and C. F. Inches,
K.C,
Counsel for the said Plointiff.

10

20
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No. 4.

Reply and Defence to Counter-claim.

Ixn tHE SUPrREME Courr oF NEW BRUNSWICK.
CHANCERY DIVISION.
Between

S. M. T. (EASTERN), LIMITED, a duly incorporated company ... Plaintiff
and

IsrarL WINNER, doing business under the name and style of
MackeNziE CoacH LINES ... ... Defendant.

REPLY.
The Plaintiff says that :

1.—As to paragraphs 2 (b) and 4 of the Defendant’s Statement of
Defence

(a) the Plaintiff admits the Defendant’s intention as set out in
the said paragraph 2 (b) ;

(b) the Plaintiff denies that the Defendant’s operation of
public motor buses is primarily international and interprovincial,
but admits that the Defendant’s operation of public motor buses
includes enbussing passengers in one province or state, and
debussing such passengers in another province or state.

DEFENCE TO COUNTERCLAIM.

2.—The Plaintiff repeats the allegations contained in the Plaintiff’s
statement of claim and in paragraph 1 (b) of his reply, and says that the
Defendant is not entitled to the relief claimed in the Defendant’s counter-
claim and that the said counterclaim is bad in law and discloses no cause of
action, for the reasons set forth in the Plaintiff’s statement of claim, and
because 13 Geo. VI Chap. 47 (1949) is intra vires the legislature of the
Province of New Brunswick.

DATED the 8th day of December, A.n. 1949.

GILBERT, RITCHIE & McGLOAN,
Plaintiff’s Solicitors.
C. F. INCHES,

of Counsel for Plaintiff.

To: J. Mark Neville, Fredericton, N.B.,
Defendant’s Solicitor, and Nigel B.
Tennant, K.C., Saint John, N.B.,
Counsel for Defendant.

In the
Supreme
Court of
NO\V
Brunwick,
Chancery
Division.

No. 4.
Reply and
Defence to
Counter-
claim,
8th
December,

1949,
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In the No. 5.

Supreme

Court of Order of Hughes, J., raising questions of Law for the opinion of the Supreme
New Court of New Brunswick, Appellate Division.

Brunswick,

Chancery

Division. INn THE SuPrEME CoURT or NEW BRUNSWICK.
CHANCERY DIVISION.

No. 5.
Order of Between
Hughes J., 8. M. T. (EASTERN), LIMITED, a duly incorporated company ... Plaintiff
ralslng
questions and
E]fl:aowif]?(l;n IsraEL WINNER, doing business under the name and style of
of thf MackENZIE Coacm LiNgs ... ... Defendant. 10
Appellate
Division, Upon hearing Nigel B. Tennant, K.C., of counsel for the Defendant
};Z}:m herein and upon hearing Adrian B. Gilbert, K.C., of counsel for the Plaintiff
1950, > herein and upon reading a copy of the pleadings herein exhibited to me by

the above named counsel, IT Is ORDERED that the questions of law
hereinafter more particularly set forth be raised for the opinion of the
Supreme Court of New Brunswick, Appellate Division, and that in the
meantime, all further proceedings in this action be stayed.

AxD It Is FurTHER QORDERED that for the purpose of the said opinion,
the facts relevant to the issue or issues to be determined shall he deemed
or taken to be as follows : 20

1.—The Plaintiff is a company incorporated under and by virtue of the
New Brunswick Companies’ Act and is in the business (inter alia) of
operating motor buses for the carriage of passengers and goods for hire or
compensation over the highways of the Province of New Brunswick.

2.—The Plaintiff holds licenses granted by The Motor Carrier Board of
the Province of New Brunswick to operate public motor buses between
St. Stephen, New Brunswick, and the City of Saint John, New Brunswick,
over Highway Route No. 1 and between the said City of Saint John and the
Nova Scotia border over Highway Route No. 2, for the purpose of carrying
passengers and goods for hire or compensation. 30

3.—The Plaintiff by its public motor buses maintains a daily passenger
service over the routes set out in paragraph (2) hereof.

4.—The Defendant, who resides at Lewiston in the State of Maine, one
of the United States of America, is in the business (inter alia) of operating
motor buses for the carriage of passengers and goods for hire or compensation
under the name and style of MacKenzie Coach Lines.

5.—(a) On the 17th day of June, 1949, on the application of the
Defendant the said Motor Carrier Board granted a license to the Defendant,
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permitting him to operate public motor buses from Boston in the Common-
wealth of Massachusetts through the Province of New Brunswick on
Highways Nos. 1 and 2 to Halifax and Glace Bay in the Province of Nova
Scotia and return, but not to enbus or debus passengers in the said Province
of New Brunswick after August lst, 1949.

(b) At the time of making the said application, the Defendant
challenged the validity of 13 Gieorge VI Chapter 47 (1949), and the Motor
Carrier Act, 1937 as affected thereby, as being ultra vires of the Legislature
of the Province of New Brunswick.

(c) That the said Motor Carrier Board made no specific ruling on the
Defendant’s challenge as set out in sub-paragraph (b), but acted under the
said 13 George VI Chapter 47 (1949).

6.—The Defendant by his motor buses maintains a regular passenger
service over the routes set out in paragraph 5 (a) hereof.

7.—-Since Augnst 1st, 1949 the Defendant has continually enbused and
debused passengers within the Province of New Brunswick and it is his
intention to continue to do so unless and until it shall have been declared by
some court of competent jurisdiction that such operations are prohibited by
The Motor Carrier Act, 1937 and amendments thereto, or by any other
applicable statute or law ;

8.—The Defendant intends to carry passengers not only from points
without the Province of New Brunswick to points within the said Province
and vice versa, but also, in connection with and incidental to his operations
as more particularly described in paragraph (9) hereof, to carry passengers
from points within the said province to destinations also within the said
province, unless and until it shall have been declared by some court of
competent jurisdiction that such operations are prohibited by the Motor
Carrier Act, 1937 and amendments thereto, or by any other applicable
statute or law.

9.—(a) The business and undertaking of the Defendant, generally
referred to in paragraph (4) hereof consists of the operation of motor buses
for the carriage of passengers and goods for hire or compensation between the
City of Boston in the Commonwealth of Massachusetts and the Town of
Glace Bay in the Province of Nova Scotia and between intermediate points.

(b) That the said business and undertaking is conducted by the
Defendant over that portion of its route which lies between the said City of
Boston and the Town of Calais, Maine, under a certificate granted by
Interstate Commerce Commission (a Federal commission of the United
States of America having jurisdiction inter alia, over inter-state transporta-

40 tion), permitting the defendant to carry passengers and their baggage, as

a motor carrier, as follows :—

‘ Passengers and their baggage, and express and mail, in the same
vehicle with passengers, in seasonal operations from the 1st day of May to

In the
Supreme
Court of
New
Brunswick,
Chancery
Division.
No. 5.
Order of
Hughes J.,
raising
questions
of law for
the opinion
of the
Appellate
Division,
17th
January,
1950—
continued,
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the 15th day of December, both inclusive, over a regular route between
Boston, Mass., and a point on the United States—Canada Boundary line
north of Calais, Maine : From Boston over U.S. Highway 1 to Portland,
Maine, thence over Maine Highway 3 via Auburn, Augusta, and Belfast,
Maine, to Ellsworth. Maine (also from Augusta, Maine over Maine
Highway 100 to Newport, Maine, thence over U.S. Highway 2 to Bangor,
Maine, thence over U.S. Highway 1 to Ellsworth), thence over U.S. High-
way 1 to Franklin Road, Maine, thence over Maine Highway 182 to
Cherryfield, Maine (also from Franklin Road over U.S. Highway 1 to
Cherryfield), thence over U.S. Highway 1 to Calais, Maine, and thence over
bridge to the United States—Canada boundary line and return over the
same routes.

Service is authorized to and frem all intermediate points.”

(¢) Subsequently and in addition, Interstate Commerce Commission,
has permitted the Defendant to carry passengers and their baggage as
a motor carrier, as follows :

‘‘Passengers and their baggage, and express, mail and newspapers in the
same vehicle with passengers, in a seasonal operation extending from the
first of May to the 15th of December, inclusive, of each year, over alternate
regular routes for operating convenience only in connection with said
carrier’s presently authorize regular route operaticns.

Between Portland, Maine, and Kittery, Maine : From Portland over
Maine Turnpike to Kittery, and return over the same route.

Between Bangor, Maine, and Calais, Maine : From Bangor over Maine
Highway 9 to Calais, and return over the same route.

Service is not authorized to or from intermediate points.”

(d) The Motor Carrier Board of the Province of New Brunswick, on the
17th of June, 1949, on the application of the Defendant as set forth in
paragraph 5 hereof, purported to license the operation of the Defendant,
in the Province of New Brunswick, as follows :

“ Israel Winner doing business under the name and stvle of * MacKenzie
Coach Lines,” at Lewiston in the State of Maine is granted a license to cperate
public motor buses from Boston in the State of Massachusetts, through the
Province of New Brunswick on Highways Nos. 1 and 2, to Halifax and Glace
Bay in the Province of Nova Scotia and return, but not to enbus or debus
passengers in the said Province of New Brunswick after August 1, 1949.”

(e) The Board of Commissioners of Public Utilities for the Province of
Nova Scotia has purported to approve the Defendant’s operations in the
Province of Nova Scotia over the following routes :

¢ (a) New Brunswick Border to Glace Bay, via Route No. 4—
Wentworth Valley and Truro.. ..., 302 miles ;
(b) New Brunswick Border to Glace Bay, via Route No. 2—
Parrsboro and TIULO. .o 319 miles ;
(¢) New Brunswick Border to Glace Bay, via Route No. 6—
Pugwash, Wallace, Pictou and New Glasgow........cc.ccovne. 292 miles ;
(d) Truro to HalifaX...oe .. 64 miles (3 miles of which is

within the corporate limits of the Town of Truro and City of
Halifax).”

10

20

30

40
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(f) Subsequently the said Board of Commissioners of Public Utilities In the
for the Province of Nova Scotia amended the certificate granted to the Supreme
Defendant as set out in sub-paragraph (e) hereof as follows : ;‘z‘\lvrt of

“ Operation of this route is permitted To Bk SUSPENDED from 3. ik

January 12th, 1949 until M&y ISt, 1949.” (',hancery 7
(g) The Defendant in fact, operates as a public motor carrier between Division.
the City of Boston aforesaid, the Town of Glace Bay aforesaid and  ——
intermediate points, in accordance with the timetable, a copy of which is O d\“- ‘?
hereunto annexed marked “ A,” between the lst day of May and the | 7
10 15th day of December in each year, the period of time covered by the raising
certificates granted by the Interstate Commerce Commission. questions

(h) Between December 15th and May lst of each year, the Defendant of law for
proposes to operate as a public motor carrier as aforesaid, between the the opinion
Provinces of New Brunswick and Nova Scotia, connecting with New ?Xfthil ;
England Greyhound Lines, Inc., a company authorized by the Interstate D?\%Zioze

Commerce Commission to operate as a public motor carrier between Calais, 17,
Maine and Boston, Massachusetts throughout the entire year. January,
(J) Incidentally to its operations as aforesaid, the Defendant proposes 1950—
to pick up, within the Province of New Brunswick, passengers and their continued.
20 baggage having a destination also within the Province of New Brunswick.
The questions for the opinion of the court are :

1.—Are the operations or proposed operations of the Defendant within
the Province of New Brunswick, or any part or parts thereof as above set
forth, prohibited or in any way affected by the provisions of The Motor
Carrier Act, 1937 and amendments thereto, or orders made by the said
Motor Carrier Board ?

2.—Is 13 George VI Chapter 47 (1949) intra vires of the legislature of
the Province of New Brunswick ?

Axp It Is FUrRTHER ORDERED that after the said questions shall
30 have been answered by the Appellate Division of the Supreme Court of
New Brunswick, then the matter shall be referred back to the Supreme
Court, Chancery Division, for further proceedings, subject to such rights of
appeal as may be available to either of the parties hereto; Axp It Is
FurTHER ORDERED that the making of this order shall be without prejudice

to the Plaintiff’s right to the relief claimed in its statement of claim ;

A~D I1 Is FURTHER ORDERED that factums to be used in the Supreme
Court of New Brunswick, Appellate Division, herein be exchanged between
the parties simultaneously on or before the 4th day of February, 1950, and
be filed with the Registrar of the Supreme Court on or before the said date ;
40 and further that the costs of this application shall be costs in the cause.

DateD the 17th day of January, A.p. 1950.

PETER J. HUGHES,
J.8.C. Ch.D.
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MACKENZIE COACH LINES

Joseph Winner, Genera Manager

Daylight Saving Time When in Effect

116 Middle Btreet, Lewiston, Maine
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No. 6.

Notice of Intervention by the Attorney-General for New Brunswick.

INn THE SUPREME CoURT OF NEW BRUNSWICK,
APPEAL DIVISION.

Between
S.M.T. (EASTERN), LIMITED, a duly incorporated company ... Plaintiff
and
IsrarL WINNER, doing business under the name and style of
MackENzie CoacH LiNes ... ... Defendant.
10 NOTICE OF INTERVENTION.

The Attorney General hereby gives notice of his intention to intervene
in this action.

DateD 20th day of February, 1950.

J. EDWARD HUGHES,
Counsel for Attorney GQeneral,

Intervenant.
No. 7.
Agreement enlarging questions of Law raised for opinion of the Appellate
Division.
20 INn tHE SuPREME COURT,
APPELLATE DIVISION.
Between
S.M.T. (EasTerN), LiMITED, a duly incorporated company ... Plaintiff
and,

IsraBL WINNER, doing business under the name and style of
MackEenziE CoacH LINES ... ... Defendant.

Pursuant to oral agreement between Counsel for the Plaintiff and for
the Defendant herein, made during the course of argument before the
Supreme Court, Appellate Division, on the 24th day of February, A.n. 1950,

30 it is hereby formally agreed that the first question of law raised for the
opinion of the Appellate Division by order of His Lordship, Mr. Justice

In the
Supreme
Court of
New
Brunswick,
Appellate
Division.

No. 6.
Notice of
Interven-
tion by
Attorney
General
for New
Brunswick,
20th
February,
1950.

No. 7.
Agreement
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Appellate
Division,
21st March,
1950,
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No. 8,
Formal
Judgment,
1st May,
1950.
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Hughes, dated the 17th day of January, A.D. 1950, be enlarged so as to read
as follows :
““1. Are the operations or proposed operations of the

Defendant within the Province of New Brunswick or any part or
parts thereof as above set forth prohibited or in any way affected
by the provisions of The Motor Carrier Act, 1937, and amendments
thereto or orders made by the said Motor Carrier Board or by
sections 6, 53, or other provisions of The Motor Vehicle Act and
amendments thereto or by regulation No. 13 or by any other
regulation promulgated under the provisions of The Motor 0
Vehicle Act ? ”

DATED this 21st day of March, A.p. 1950.

ADRIAN B. GILBERT,
Of Counsel for the Plaintiff.

NIGEL B. TENNANT,
Of Counsel for the Defendant.

No. 8.

Formal Judgment answering questions Jraised for opinion of
Appellate Division.

IN THE SUPREME CoURT oF NEW BRUNSWIOK, 20

ApPPEAL DIvVISION.
Monday, May 1st, 1950.

Between
S.M.T. (EasTERN), LIMITED, a duly incorporated company ... Plaintiff
and
IsrArr, WINNER, doing business under the name and style of
MackENZIE CoacH LINES Defendant.

FROM CHANCERY DIVISION UPON AN ORDER RAISING
QUESTION OF LAW FOR APPELLATE DIVISION.

UPON HEARING in February Session last, Mr. N. B. Tennant, one 30
of His Majesty’s Counsel, of Counsel for the Defendant, in support of
Defendant’s views on questions of law referred to the Court, and upon
hearing Mr. C. F. Inches, one of His Majesty’s Counsel, and Mr. A. B.
Gilbert, one of His Majesty’s Counsel, of Counsel for the Plaintiff, in support
of the Plaintiff’s views thereon, the Court, having taken time to consider,
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fDOTH Now OrbpER that the several questions submitted be answered as
ollows :

1. *“ Are the operations or proposed operations of the Defendant
within the Province of New Brunswick or any part or parts thereof as
above set forth, prohibited or in any way affected by the provisions of The
Motor Carrier Act (1937) and amendments thereto, or orders made by the
said Motor Carrier Board ?”

Answer: °‘ Yes, prohibited, until the Defendant complies with the
provisions of the Act.”

2. “Is 13 George VI Chapter 47 (1949) intra vires of the legislature
of the Province of New Brunswick ?

Answer : “ Yes, in respect of this Defendant.” (Richards, C.J., and
Hughes, J. answering simply “ Yes.”)

3. “ Are the proposed operations prohibited or in any way affected
by Regulation 13 of The Motor Vehicle Act, Chapter 20 of the Acts of 1934
and amendments, or under Sections 6 or 53 or any other sections of The
Motor Vehicle Act ?

Answer : * Yes, until the Defendant complies with the provisions of
the Act, and the Regulations made thereunder.”

And the Court Dot FURTHER ORDER that the Plaintiff shall have
the costs ot the application.

By the Court,
H. LESTER SMITH,
Registrar.

No. 9.
Reasons for Judgment.
(a) RICHARDS, C.J.

The Faets in this case and the questions of law to be determined are
fully stated in the judgment of my brother Harrison.

The substantial issue in the case is the question as to the validity of
certain Acts of the Province of New Brunswick, namely, (1) The Motor
Carrier Act, 1937, and particularly the amendment of 1949 : and (2) certain
sections of The Motor Vehicle Act 1934, and amendments. It is necessary
to discuss only The Motor Carrier Act, as it is agreed the same principles are
involved in respect of the particular sections cited of The Motor Vehicle Act.

The Defendant says that the Motor Carrier Act is ultra vires of the
Province of New Brunswick, and he bases his main argument upon sub-
section (10) (a) of Section 92 of the British North America Act. He says that
his undertaking comes within the exception mentioned in item (a) of that
sub-section. Sub-section (10) of Section 92 reads as follows :

In the
Supreme
Court of
New
Brunswick,
Appellate
Division.

No. 8.
Formal
Judgment,
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1950—
continued,.

No. 9,
Reasons for
Judgment,.
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In the (10) Local works and undertakings other than such as are of the
2‘;1’1?212? following classes :
Nel:; (a) Lines of steam or other ships, railways, canals, telegraphs,
Brunwick, and other works and undertakings connecting the Province with
Appellate any other or others of the Provinces, or extending beyond the
Division. limits of the Province.

No. 9. (b) Lines of steamships between the Province, and any

Reasons for British or foreign country.

Judgment. (¢) Such works as, although wholy situate within the Province,

are before or after their execution declared by the Parliament of 10
(@) Richards Canada to be for the general advantage of Canada, or for the
So'gt-@.;ue ; advantage of two or more of the Provinces.

The Defendant says that his bus line is an undertaking that connects the
Province of New Brunswick with the Province of Nova Scotia and also
extends beyond the Province of New Brunswick into the State of Maine.
It follows therefore that by virtue of head 29 of Section 91 of the British
North America Act the Defendant’s undertaking comes exclusively within
the jurisdiction of the Parliament of Canada, citing C. P. R. Co. v. Attorney
General for British Columbia (1950) 66 T.L.R. 34 (P.C.).

The Plaintiff says that the general words ‘‘ other works and under-
takings ”’ in sub-section (10) (a) must be considered ejusdem generis with the
preceding words in sub-section (10) (a) and that they do not include a bus line.
The basis of this view seems to be that to make the ‘‘ undertaking >’ come
within item (a) there must be some physical thing as part of the
“ undertaking *’ connecting the provinces or extending beyond the province.
The Plaintiff says : ¢ The only busline that could be comprehended by the
general words would be one that actually constructed, as part of its under-
taking, the highways over which its buses travel.”” I am unable to accept
this view. The position, I think, is clearly stated in Attorney General for
Quebec v. Attorney General for Canada (1932) A.C. 304. (Radio Reference
case) where Viscount Dunedin said, p. 315:

“ ‘ undertaking ’ is not a physical thing, but is an arrangement
under which of course physical things are used.”

and referring to the facts in that case added :

* The undertaking of broadcasting is an undertaking connect-
ing the province with other provinces and extending beyond the
limits of the province.”

In the same way it would seem that the operation of a bus line may be
regarded as an undertaking.

But there is, I think,a definite answer to the contentionof the Defendant
on this point. The ejusdem generis rule must be applied to the principal
clause of sub-section (10) and the words * local works and undertakings *’
must be inserted after the word * such ”’, making the principal clause to
read : ‘ Local works and undertakings other than such local works and
undertakings as are of the following classes.” The result is that the works and

20

30

40
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undertakings referred to in clause (a) would also be local works and under-
takings but such as connected the province (in which it has locus) with
another province or provinces, or extending beyond the limits of the
province. Those undertakings which were entirely local (within the
Province) would come within, provincial jurisdiction ; those that extended
beyond the province would, by virtue of Section 91 (29), be transferred to
Dominion. jurisdiction, but they are all works and undertakings which have
their origin and situs within the province. That is an essential element.
A consideration of clauses (b) and (c) supports this conclusion.

It follows therefore that the Defendant does not come within the
exceptions under (10) (a) of Section 92. The Defendant has no office, no
place of business, no organization, no situs in the province. His office or
place of business is at Lewiston, in the State of Maine. How can it be said
that his undertaking extends beyond the limits of the province ? It
extends from the State of Maine into the Province of New Brunswick.

It is necessary now to consider whether the legislation in question falls
within Section 91 or Section 92 of the B.N.A. Act and the principles which
apply in determining that question. 1In Citizens Insurance Company v.
Parsons (1881) 7 A.C. 96, at p. 109, the general method of approach is thus
stated :

“ The first question to be decided is whether the act impeached
in the present appeal falls within any of the classes of subjects
enumerated in Section 92, and assigned exclusively to the
legislatures of the provinces: for if it does not, it can be of no
validity, and no other question would then arise. It is only when
an act of the Provincial Legislature prima facie falls within one of
these classes of subjects that the further questions arise, viz.,
whether notwithstanding this is so, the subject of the act does not
also fall within one of the enumerated classes of subjects in
Section 91, and whether the power of the Provincial Legislature
is or is not thereby overborne.”

The Plaintiff says, first, that the object of The Motor Carrier Act is to
regulate the transportation by motor vehicle of goods and passengers in the
Province so as to insure safe and efficient service, and to obtain by license fees
a revenue to compensate the Province for the use of the roads ; that the Act
deals exclusively with traffic within the Province. I think the Act may be
held to come within the following sub-sections of Section 92 :

(9) Licenses in order to the raising of a revenue for provincial
purposes ;

(10) Local works and undertakings ;

(13) Property and civil rights in the Province.

The general principle respecting the control and regulation of traffic on
the highways is clearly dealt with by the Supreme Court of Canada in
Provincial Secretary of P. K. 1. v. Hgan (1941) S.C.R. 396. Duff, C.J.C,,
said, p. 310 :

** T do not find any difficulty in dealing with the present case.
Primarily, responsibility for the regulation of highway traffic,
including authority to prescribe the conditions and the manner of
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the use of motor vehicles on highways and the operation of a system
of licenses for the purpose of securing the observance of regulations
respecting these matters in the interest of the public generally, is
committed to the local Legislatures.”

Rinfret J. at p. 321 said :

‘“ The provincial legislation in question in this case is, in pith,
and substance, within the classes of subjects assigned to the
provincial legislatures ; it is licensing legislation confined to the
territory of Prince Edward Island.”

Again, in a more recent case, Beauport v. Quebec Railway, Light and 10
Power Company (1945) S.C.R. 16, the railway company had been declared by
Dominion Statute to be a work for the general advantage of Canada. Subse-
quently it began to operate a bus service. Based apparently upon the view
that the bus service could not be severed from the railway undertaking, it was
held that the bus service also came under Dominion jurisdiction. In that
case Rinfret, C.J.C., while holding that the bus service came under Dominion
control, said p. 24 :

* The province has the control of its highways (Provincial
Secretary of Prince Edward Island v. Egan). It has to maintain
them and to look after the safety and convenience of the public 20
by regulating and controlling the traffic thereon.”

And Hudson, J., dissenting, also said, p. 35 :
‘*“ The right to license, regulate and control traffic on streets
and highways within a province lies with the legislature of such
province.”

It is suggested that the operation or undertaking of the Defendant may
come within Dominion jurisdiction, particularly *‘ trade and commerce ”
under Section 91. It is necessary, therefore, to consider the relation of the
legislation to Section 91. The distribution of legislative jurisdiction
between the Dominion and the Provinces was considered by the Privy 30
Council in Attorney General for Canada v. Attorney General for British
Columbia (1930) 99 L. J. P. C. 20. Following is a summary of certain
propositions stated on page 23 of the judgment :

(1) Dominion legislation, so long as it strictly relates to subjects
expressly enumerated in Section 91, is of paramount authority even though
it trenches upon matters assigned to the Provinces by Section 92. (7ennant
v. Union Bank of Canada, (1894) A.C. 31) ;

(2) The general power of the Dominion by Section 91, in supplement of
the power to legislate upon matters expressly enumerated must be strictly
confined to matters of national importance, and must not touch upon 40
subjects enumerated in Section 92 unless these matters have attained such
dimensions as to affect the body politic of the Dominion. (Atforney General
for Ontario v. Attorney General for Carada (1894) A.C. 189) ;
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(3) The Dominion may legislate upon matters, which, though otherwise In the
within provincial jurisdiction, are necessarily incidental to effect legislation Supreme
by the Dominion upon matters enumerated in Section 91.  (Attorney General %‘;‘gt’ of
for Ontario v. Attorney General for Canada, supra.) ; Brunswick

(4) There can be a domain in which Provincial and Dominion juris- Appeliate ’
diction may overlap ; in which case neither legislation will be ultra vires Division.
if the field is clear ; but if the field is not clear and the two legislations
meet, the Dominion legislation must prevail. (Grand Trunk Railway of R No. 9. for
Canada v. Attorney General for Canada (1907) A.C. 65). Jlfg;i?:ntm

The question was before the Privy Council in a later case, Attorney '

10 General for Alberta v. Attorney General for Canada (1943) A.C. 356, where it (a) Richards

was held that: C.J—
“ Jegislation coming in pith and substance within one of the classes <"m%ed:
specially enumerated in s. 91 is beyond the legislative competence
of the provincial legislatures under s. 92. In such a case it is
immaterial whether the Dominion has or has not dealt with the
subject by legislation, or to use other well-known words, whether
that legislative field has or has not been occupied by the legislation
of the Dominion Parliament. The Dominion has been given
exclusive legislative authority as to  all matters coming within the

20 classes of subjects ’ enumerated under 29 heads, and the contention
that, unless and until the Dominion Parliament legislates on any
such matter, the provinces are competent to legislate is, therefore,
unsound ; ”’

This statement seems to qualify somewhat proposition No. 4 in Aétorney
General for Canada v. Attorney General for British Columbia, supra. It
indicates that when the subject matter is one which in pith and substance is
within Section 91 it matters not whether the field has or has not been
occupied by the Dominion, the Dominion still has exclusive jurisdiction.
However, this statement is again qualified by the following proviso :

30 “ There were, however, cases in which matters which were
only incidental or ancillary to the main subject which was within
the exclusive legislative powers of the Dominion Parliament were
dealt with by the provincial legisaltion in the absence of Dominion
legislation.”

On two grounds the present case may be distinguished. First, the
legislation in question does not, in pith and substance, come within
Section 91: in that sense it comes within Section 92. 1In the Egan case
Rinfret, J., said, p. 321 :

“ The provincial legislation in question in this case is in pith
40 and substance within the class of subjects essential to the provincial
legislation.”

In the Alberta case above referred to the legislation in question was the
Debt Adjustment Act of Alberta, and it was held that the Act constituted
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In the “ a serious and substantial invasion of the exclusive legislative powers of the
Sup::mfe Parliament of Canada in relation to bankruptcy and insolvency.”
N(:xv ° Again, it will be recalled that in the Beauport case the basis for bringing

Brunswick, the bus service under Dominion jurisdiction seemed to be the fact that it
Appellate  could not reasonably be considered separate from the railway undertaking.

Dmﬂ‘f‘ However, as set forth above, the legislation in question is entirely local
No. 9. in character. It relates to traffic within the Province. Only incidentally
Reasons for does it affect traffic passing through the Province. Tt is conceivable, of
Judgment. course, that motor-bus traffic might reach a stage where, as in the case of
_ railways, Dominion legislation, with appropriate safeguards for provincial 10
(C“)Jlﬁshards rights, would become necessary. In the meantime jurisdiction would
o remain in the Provinces.

continued.

In my view the legislation in question is within the competence of the
Legislature of the Province of New Brunswick. The answers to the
questions submitted should be : To the first question—-‘‘ Yes, prohibited,
until the Defendant complies with the provisions of the Act.” To the
second question—*‘ Yes.” To the third question—‘‘ Yes, until the
Defendant complies with the provisions of the Act, and the regulations
made thereunder.”

The Plaintiff shall have the costs of the application. 20
April 28, 1950.

(b) Harri- (b) HARRISON, J.

son J. In this action the Plaintiff claimed :

(a) An injunction against the Defendant, his servants or agents,
restraining him and them from enbussing and debussing passengers within
the Province of New Brunswick in his public motor buses running between
St. Stephen, N.B. and the Nova Scotia Border.

(b) A declaration that the defendant had no legal right to enbus or
debus passengers within the Province of New Brunswick.

(¢) An accounting of fares received for the carriage of passengers 30
within the Province of New Brunswick.

(d) Damages.

(e) Such other and further relief as to the Court may seem just.

(f) Costs of this action.

When the action was set down for trial the parties requested that
certain questions of law be referred to the Court of Appeal under the
provisions of Order 34, and Hughes, J., made an order accordingly as
follows :

*“ Upon hearing Nigel B. Tennant, K.C., of counsel for the
Defendant herein and upon hearing Adrian B. Gilbert, K.C., of 40
counsel for the Plaintiff herein and upon reading a copy of the
pleadings herein exhibited to me by the above named counsel,

It Is ORDERED that the questions of law hereinafter more par-
ticularly set forth be raised for the opinion of the Supreme Court
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of New Brunswick, Appellate Division, and that in the meantime,
all further proceedings in this action be stayed.

Axp It Is FurTHER ORDERED that for the purpose of the said opinion,
the facts relevant to the issue or issues to be determined shall be deemed or
taken to be as follows :

1.—The Plaintiff is a company incorporated under and by virtue of The
New Brunswick Companies Act and is in the business (inter alia) of operating
motor buses for the carriage of passengers and goods for hire orcompensation
over the highways of the Province of New Brunswick.

2.—The Plaintiff holds licenses granted by The Motor Carrier Board of
the Province of New Brunswick to operate public motor buses between
St. Stephen, New Brunswick, and the City of Saint John, New Brunswick,
over Highway Route No. 1 and between the said City of Saint John and the
Nova Scotia border over Highway Route No. 2, for the purpose of carrying
passengers and goods for hire or compensation.

3.—The Plaintiff by its public motor buses maintains a daily passenger
service over the routes set out in paragraph (2) hereof.

4.—The Defendant, who resides at Lewiston in the State of Maine, one
of the United States of America, is in the business (inter alia) of operating
motor buses for the carriage of passengers and goods for hire or compensation
under the name and style of MacKenzie Coach Lines.

5—(a) On the 17th day of June, 1949, on the application of the
Defendant, the said Motor Carrier Board granted a license to the Defendant,
permitting him to operate public motor buses from Boston in the Common-
wealth of Massachusetts through the Province of New Brunswick on
Highways Nos. 1 and 2 to Halifax and Glace Bay in the Province of Nova
Scotia and return, but not to enbus or debus passengers in the said Province
of New Brunswick after August Ist, 1949.

(b) At the time of making the said application, the Defendant
challenged the validity of 13 George VI, Chapter 47 (1949), and The Motor
Carrier Act, 1937 as affected thereby, as being ultra vires of the Legislature
of the Province of New Brunswick.

(¢) That the said Motor Carrier Board make no specific ruling on the
Defendant’s challenge as set out in sub-paragraph (b), but acted under the
said 13 George VI, Chapter 47 (1949).

6.—The Defendant by his motor buses maintains a regular passenger
service over the routes set out in paragraph (5) hereof.

7.—Since August Ist, 1949 the Defendant has continually enbussed
and debussed passengers within the Province of New Brunswick and it is his
intention to continue to do so unless and until it shall have been declared
by some court of competent jurisdiction that such operations are prohibited
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by The Motor Carrier Act (1937) and amendments vhereto, or by any other
applicable statute or law.

8.—The Defendant intends to carry passengers not only from points
without the Province of New Brunswick to points within the said Province
and vice versa, but also, in connection with and incidental to his operations
as more particularly described in paragraph (9) hereof, to carry passengers
from points within the said province to destinations also within the said
province, unless and until it shall have been declared by some court of
competent jurisdiction that such operations are prohibited by the Motor
Carrier Act (1937) and amendments thereto, or by any other applicable
statute or law.

—(a) The business and undertaking of the Defendant, generally
referred to in paragraph (4) hereof consists of the operation of motor buses
for the carriage of passengers and goods for hire or compensation between the
City of Boston in the Commonwealth of Massachusetts and the Town of
Glace Bay in the Province of Nova Scotia and between intermediate points.

(b) That the said business and undertaking is conducted by the
Defendant over that portion of its route which lies between the said City
of Boston and the Town of Calais, Maine, under a certificate granted by
Interstate Commerce Commission (a Federal commission of the United States
of America having jurisdiction, inter alia, over interstate transportation),
permitting the Defendant to carry passengers and their baggage, as a motor
carrier, as follows :

¢ Passengers and their baggage, and express and mail, in the
same vehicle with passengers, in seasonal operations from the
1st day of May to the 15th day of December, both inclusive, over
a regular route between Boston, Mass., and a point on the United
States-Canada Boundary line north of Calais, Maine: From
Boston over U.S. Highway 1 to Portland, Maine, thence over
Maine Highway 3 via Auburn, Augusta, and Belfast, Maine, to
Ellsworth, Maine (also from Augusta, Maine, over Maine Highway
100 to Newport, Maine, thence over U.S. Highway 2 to Bangor,
Maine, thence over U.S. Highway 1 to Ellsworth), thence over
U.S. Highway 1 to Franklin Road, Maine, thence over Maine
Highway 182 to Cherryfield, Maine (also from Franklin Road over
U.S. Highway 1 to Cherryfield), thence over U.S. Highway 1 to
Calais, Maine, and thence over bridge to the Unitzd States-
Canada boundary line and return over the same routes.

Service is authorized to and from all intermediate points.’

(¢) Subsequently and in addition, Interstate Commerce has permitted
the Defendant to carry passengers and their baggage as a motor carrier, as
follows :

" Pagsengers and their baggage, and express, mail and news-
papers in the same vehicle with passengers, in a seasonal operation
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extending from the first of May to the 15th of December, inclusive
of each year, over alternate regular routes for operating convenience

only in connection with said carrier’s presently authorized regular X

route operaticns,

Between Portland, Maine, and Kittery, Maine: From
Portland over Maine Turnpike to Kittery, and return over the
same route.

Between Bangor, Maine, and Calais, Maine : From Bangor
over Maine Highway 9 to Calais, and return over the same route.

Service is not authorized to or from intermediate points.’

(d) The Motor Carrier Board of the Province of New Brunswick, on
the 17th of June, 1949, cn the application of the Defendant as set forth
in paragraph (5) hereof, purported to license the operation of the Defendant,
in the Province of New Brunswick, as follows :

* Israel Winner doing business under the name and style of
“ MacKenzie Coach Lines,” at Lewiston in the State of Maine is
granted a license to operate public motor buses from Boston in
the State of Massachusetts, through the Province of New Brunswick
on Highways Nos. 1 and 2, to Halifax and Glace Bay in the
Province of Nova Scotia and return, but not to enbus or debus
passengers in the said Province of New Brunswick after
August 1st, 1949.

(e) The Board of Commissioners of Public Utilities for the Province of
Nova Scotia has purported to approve the Defendant’s operations in the
Province of Nova Scotia over the following routes :

‘(a) New Brunswick Border to Glace Bay, via Route No. 4—

Wentworth Valley and Truro ... 302 miles ;
(b) New Brunswick Border to Glace Bay, via Route No. 2—
Parrsboro and Truro 319 miles ;
(¢) New Brunswick Border to Glace Bay, via Route No. 6—
Pugwash, Wallace, Pictou and New Glasgow.........cc. 292 miles ;
(d) Truro to HalifaX ..., 64 miles ;

(3 miles of which is within the corporate limits of the Town lof
Traro and City of Halifax).’

(f) Subsequently the said Board of Commissioners of Public Utilities
for the Province of Nova Scotia amended the certificate granted to the
Defendant as set out in sub-paragraph (e) hereof as follows :

‘ Operation of this route is permitted To BE SUSPENDED from
January 12th, 1949 until May 1st, 1949

(g) The Defendant, in fact, operates as a public motor carrier between.
the City of Boston aforesaid, the Town of Glace Bay aforesaid, and
intermediate points, in accordance with the timetable, a copy of which is
hereunto annexed marked ‘‘ A,” between the lst day of May and the
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15th day of December in each year, che period of time covered by the
certificate granted by the Interstate Commerce Commission.

(b) Between December 15th and May 1st of each year, the Defendant
proposes to operate as a public motor carrier as aforesaid, between the
Provinces of New Brunswick and Nova Scotia, connecting with New
England Greyhound Lines, Inc., a company authorized by the Interstate
Commerce Commission to operate as a public motor carrier between Calais,
Maine and Boston, Massachusetts throughout the entire year.

(j) Incidentally to its operations as aforesaid, the Defendant proposes to
pick up within the Province of New Brunswick, passengers and their baggage
having a destination also within the Province of New Brunswick.

The questions for the opinion of the Court are :

1.—Are the operations or proposed operations of the Defendant within
the Province of New Brunswick or any part or parts thereof as above set
forth, prohibited or in any way affected by the provisions of The Motor
Carrier Act (1937) and amendments thereto, or orders made by the said
Motor Carrier Board ?

2.—1Is 13 George VI, Chapter 47 (1949) ultra vires of the legislature of
the Province of New Brunswick ?

Axp 1T 1Is FURTHER ORDERED that after the said questions shall
have been answered by the Appellate Division of the Supreme Court of New
Brunswick, then the matter shall be referred back to the Supreme Court,
Chancery Division, for further proceedings, subject to such rights of appeal
as may be available to either of the parties heretc ; AND 1T 1S FURTHER
OrDERED that the making of this order shall be without prejudice to the
Plaintiff’s right to the relief claimed in its Statement of Claim ; ”

At the hearing before the Court of Appeal another question was added :

3.—Are the proposed operations prohibited or in any way affected by
Regulation 13 of The Motor Vehicle Act, Chapter 20 of the Acts of 1934 and
amendments, or under Sections 6 or 53 or any other sections of The Motor
Vehicle Act.

The sections of The Motor Carrier Act (1937) which are referred to read

as follows :

“92. (1) (e) ‘Motor Carrier * means a person, firm or company that
operates or causes to be operated in the provinces a
public motor bus or a public motor truck.

(f) ‘ Public Motor Bus’ means a motor vehicle plying or
standing for hire by, or used to carry, passengers at
separate fares.”

“4. The Board may grant to any person, firm or company a license to
operate or cause to be operated public motor buses or public motor
trucks over specified routes or between specified points.”

“5. (3) In determining whether or not a license shall be granted, the

Board shall give consideration to the transportation service
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being furnished by any railroad, street railway or licensed
motor carrier, the likelihood of proposed service being
permanent and continuous throughout the period of the year
that the highways are open to travel and the effect that such
proposed service may have upon other transportation
services.

(4) If the Board finds from the evidence submitted that public
convenience will be promoted by the establishment of the
proposed service, or any part thereof, and is satisfied that the

10 applicant will provide a proper service, an order may be made
by the Board that a license be granted to the applicant in
accordance with its finding upon proper security being
furnished.

(5) No license shall be issued to a motor carrier unless there is
filed with the Board—

(a) A liability insurance policy or bond satisfactory to the
Board ”?

“11. Except as provided by this Act, no person, firm or company shall
operate a public motor bus or public moter truck within the
20 Province without holding a license from the Board authorizing
such operations and then only as specified in such license and

subject to this Act and the Regulations.”

“12. (3) Upon the recommendation of the Board, the Governor in
Council may order that the provisions of this Act shall not
apply to a motor vehicle used, or being used as a public motor
bus or a public motor truck for a specified purpose not otherwise
exempt from such provisions.”

“17. (1) TheBoard may from time to time make regulations fixing the
schedules and service, rates, fares and charges of licensed
30 motor carriers, prescribing forms, fixing the fees payable to
the Province, requiring the filing of returns, reports and other
data and generally make regulations concerning motor
carriers and public motor buses and public motor trucks as
the Board may deem necessary or expedient for carrying out
the purposes of this Act and for the safety and convenience
of the public . . . .”

Section 19 provides penalties for violation of the Act by fine and
imprisonment.
Sections of The Motor Vehicle Act and Regulations thereunder which
40 are referred to read as follows :

“6. (1) Except as provided in Sections 14, 16, 20 and 23 of this Act,
and except in the case of any motor vehicle used exclusively
asanambulance or by a fire department for protection against
fires, every owner of a motor vehicle, trailer or semi-trailer
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intended to be operated upon any highway in New Brunswick
shall, before the same is so operated, apply to the Depart-
ment for and obtain the registration thereof.”

“53. No motor vehicle shall be used or operated upon a highway unless
the owner shall have complied in all respects with the require-
ments of this Act, nor where such highway has been closed to
motor traffic under the provisions of the Highway Act.”

Regulation 13 : ‘““ No person operating a motor vehicle as a public carrier
between fixed termini outside the Province shall operate such
motor vehicle on the highways of the Province unless the operator
is in possession of a permit issued by the Department setting forth
the conditions under which such motor vehicle may operate and
after payment of such fees as the Minister may determine fair and
equitable.”

The question involved in this case may be stated briefly as follows :

The Defendant, a citizen of the State of Maine, U.S.A., desires to operate
a system of motor buses from Massachusetts, through Maine, and through
New Brunswick, to Nova Scotia, and claims to make use of the New
Brunswick highways and to compete with New Brunswick bus lines and other
means of transportation by transporting passengers and goods to or from any
point in New Brunswick from and to points outside the province, and also by
transporting passengers and goods between points wholly within the
province, without being subject to New Brunswick laws regulatlng motor bus
traffic within the province and without payment of the license fees required
from motor buses operating wholly within the province.

This claim is made on the ground that, under the provisions of the
B.N.A. Act, only the Parliament of Canada can make laws affecting under-
takings such as that of the Defendant, and that, in the absence of such laws,
the Provincial legislation and regulations regarding motor buses and license
fees payable by the same, cannot affect the Defendant.

The New Brunswick Acts claimed to be ultra vires insofar as they would
affect the Defendant are The Motor Carrier Act, Acts of Assembly (1937)
Cap. 43 and amendments, and certain sections of The Motor Vehicle Act,
Acts of Assembly (1934) Cap. 20 and amendments, as above set out.

The argument for the Defendant, put shortly, is that the Defendant’s
undertaking is one that connects New Brunswick with Nova Scotia and also
extends beyond the limits of New Brunswick to the United States and
therefore falls within sub-section (10) (a) of Section 92 of the B.N.A. Act
which reads as follows :

“92. In each Province, the Legislature may exclusively make laws in
relation to matters coming within the classes of subjects next hereinafter
enumerated, that is to say :

(10) Local works and undertakings other than such as are of the
following classes :
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(a) Lines of steam or other ships, railways, canals, telegraphs,
and other works and undertakings connecting the province with
any other or others of the Provinces, or extending beyond the
limits of the Province.

(b) Lines of steamships between the Province and any British
or foreign country.

(¢) Such works as, although wholly situate within the
Province, are before or after their execution declared by the
Parliament of Canada to be for the general advantage of
(Canada, or for the advantage of two or more of the
Provinces.”

Under the Beauport Case (1945) S. C. R. 16, this sub-section (10)
transfers the exclusive jurisdiction over the Defendant’s undertaking to the
Parliament of Canada, and it is not subject to the New Brunswick Acts in
question. Moreover, as the Parliament of Canada has not legislated on the
subject of motor bus traffic the Defendant is not subject to any Canadian
laws.

The secondary argument is that the Defendant’s undertaking falls
within the exclusive jurisdiction of the Parliament of Cfanada by reason of
sub-section (2) of Section 91 of the B. N. A. Act dealing with * The
regulation of Trade and Commerce.”

To my mind it must be conceded that if this undertaking comes within
the provisions of sub-section (10) (a) of Section 92, then, under the decision
in the Beauport case, the Defendant’s contention is correct and, insofar as the
Acts in question affect the Defendant, they would be ultra vires.

The same result does not necessarily follow if the regulation of the
Defendant’s undertaking in one aspect comes within the Trade and Com-
merce sub-section of Section 91, while in another aspect it comes within
one or more of the Provincial powers enumerated in Section 92. The
doctrine of the unoccupied field might then be applied.

Dealing with the first argument : Sub-section (10) of Section 92 deals
entirely with ¢ local works and undertakings.”” The grammatical reading
of sub-section (10) must imply the words ““ local works and undertakings ™
after the word ““ such ’ in the first line. Those works and undertakings
which are excepted from the provincial jurisdiction are *‘ local works and
undertakings > which connect the province with any other or extend
beyond the limits of the province.

“ Local ” means local within the province of New Brunswick, the
province with which we are dealing. The Defendant has no office or
location of any kind in New Brunswick ; and his timetable annexed to the
Judge’s Order, shows his only office to be at Lewiston, Maine. The
Defendant’s undertaking is local in the State of Maine ; it is not local in
New Brunswick.

The decision of the Privy Council in the Radio case (1932) 2 D. L. R. 81
does not conflict with this opinion. The Committee there were dealing with
the power of the Dominion to regulate and control radio communications,
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including the transmission and reception of such communications. Insofar
as they were dealing with radio stations in Canada, these would be local in all
the provinces and therefore would come within Section 92 (10). Insofar as
the Act applied to Radio systems outside Canada, the authority for the
legislation would not come from Section 92 (10) but from Section 91—either
under s. 21 (2) Regulation of Trade and Commerce—or under the residual
powers in the Parliament of Canada.

In Toronio Corporation v. Bell Telephone Co. (1905) 44 L. J. P. C. 22 ;
1905 A. C. 52, the headnote states ;

“TIt is not competent to a provincial legislature to impose
conditions precedent to the exercise of powers conferred by the
Dominion Parliament upon an undertaking which extends beyond
the limits of the province, such undertaking being under the
exclusive jurisdiction of the Dominion Parliament.”

This was a decision in regard to the powers of a Dominion Company
authorized to operate telephone service throughout the Dominion, which
therefore fell within Section 92 (10) (a). This case has no application to the
case at Bar which concerns a foreign citizen seeking to make use of New
Brunswick highways in order to transport passengers and goods over them
for hire or gain without compliance with provincial laws of general
application.

Similarly Tuscan Colliertes v. McDonald (1928) L. J. P. C. 21 dealt with
two railway lines, one of them wholly within the province of Alberta but
both operated by the C. N. R. as part of its transcontinental system and it
was held that “ having regard to the way in which the railway is operated

. . . it is in fact a railway connecting the Province of Alberta with others
of the Provinces and therefore within Section 92 (10) (a) of the Act of 1867.”

The Beauport case deals only with matters falling within Section 92 (10)
and does not necessarily apply to a case where the legislation comes within
one of the enumerated powers in Section 92, while in another aspect falling
within the Trade and Commerce clause of Section 91.

In my opinion the Defendant’s undertaking does not come within
sub-section (10) of Section 92.

The next question is whether these New Brunswick Acts are ultra vires
in whole or in part, because, insofar as they affect the Defendant, they
attempt to regulate trade and commerce, a matter within the exclusive
jurisdiction of the Parliament of Canada.

The first inquiry is as to whether the New Brunswick Motor Carrier
Act-—to deal with it because the same reasoning will apply to the Motor
Vehicle Act—comes within any of the enumerated powers given to the
provinces by Section 92. What is the pith and substance of The Motor
Carrier Act ?

It is an Act governing traffic by motor carriers within the province—
the object being to ensure safe transportation and, by limiting the number of
licensed carriers, to enable those obtaining licenses to provide efficient
service ; also to obtain by license fees some revenue to compensate the
province for the use of its roads.
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The Motor Carrier Act deals entirely with traffic within the province.
For that reason it comes within sub-sections (13) “ Property and civil
rights,”” and (16)  Matters of a merely local or private nature *’ of Section 92.

In Shannon v. Lower Mainland Dairy Products Board (1938) A. C. 708,
dealing with a scheme to set up a provincial marketing board with power to
establish schemes for the control and regulation within the province of the
transportation, packing, storage and marketing of any natural products and
with power to fix and collect license fees, it was held that this was legislation
dealing with a particular business within the province and was therefore
valid under Section 92 (13). The judgment states at p. 718 :

‘Tt is apparent that the legislation in question is confined to
regulating transactions that take place wholly within the province
and are therefore within the sovereign powers granted to the
legislature in that respect by Section 92 of the B. N. A. Act.”

In the Natural Products Marketing Case (1936) S. C. R. 398 Duff, C.J.,
said at p. 411:

‘“ The decision in Hodge v. The Queen that it is competent to a
province to regulate by a local licensing system the trade in liquor
seems incompatible with the contention that such local regulation
of trade in particular commodities is strictly within any of the
classes of matters comprehended under the general words ° the
regulation of trade and commerce,” and this was the view taken by
the Board in the case of A-G for Alta. v. A-G for Canada (1928)
A.C. 475.”

The judgment in Snyder’s Case (1925) A. C. 396 stated at p. 410 :

*“ It is, in their lordships’ opinion, now clear that, except so
far as the power can be invoked in aid of capacity conferred
independently under other words in S. 91, the power to regulate
trade and commerce cannot be relied on as enabling the Dominion
Parliament to regulate civil rights in the provinces.”

The Motor Carrier Act and The Motor Vehicle Act regulate transporta-
tion by motor vehicles insofar as such vehicles make use of provincial
highways. These highways are maintained at the expense of the Province
and the Province has a right to regulate the use of them and impose charges
for such use. For that reason and because the Province has control over
the land within its borders, the regulation of vehicular traffic comes within
Section 92 (16) and also 92 (13).

In Provincial Secretary of P. K. I. v. Egan (1941) 3 D. L. R. at p. 305,
Duff, C.J.C., at p. 310 said :

I do not find any difficulty in dealing with the present case.
Primarily, responsibility for the regulation of highway traffic,
including authority to prescribe the conditions and the manner of
the use of motor vehicles on highways and the operation of a
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system of licenses for the purpose of securing the observance of
regulations respecting these matters in the interest of the public
generally, is committed to the local Legislatures.”

Rinfret, J. at p. 321 said :

“ The provincial legislation in question in this case is, in pith
and substance, within the classes of subjects assigned to the
provincial Legislatures ; it is licensing legislation confined to the
territory of Prince Edward Island.”

* The right of building highways and of operating them within
a Province, whether under direct authority of the Government,
or by means of independent companies or municipalities, is wholly
within the purview of the Province (O’Brien v. Allen (1900),
30 8.C.R. 340), and so is the right to provide for the safety of
circulation and traffic on such highways. The aspect of that field
is wholly provincial, both from the point of view of the use of the
highway and of the use of the vehicles. It has to do with the
civil regulation of the use of highways and personal property, the
protection of the persons and property of the citizens, the
prevention of nuisances and the suppression of conditions
calculated to make circulation and traffic dangerous.”

In the Beauport case, Rinfret, J. stated at p. 24 :

“The province has the control of its highways (Provincial
Secretary of P.E.I. v. Egan (1941) 3 D.L.R. 305 ; S.C.R. 396). It
has to maintain them and to look after the safety and convenience
of the public by regulating and controlling the traffic thereon.”

If the Province has the right to regulate motor vehicle traffic within
its own borders that must include the right to prohibit such traffic when
deemed necessary or expedient.

There are no provisions in the Acts under discussion which discriminate
against the Defendant. The Acts have general application to all motor
carriers.

In A-G. for Canada v. A-G. for B.C. (1930) A.C. 111 the Privy Council
stated as one proposition established under the B.N.A. Act, at p. 118 :

““ There can be a domain in which Provincial and Dominion
legislation may overlap, in which case neither legislation will be
ultra vires if the field is clear, but if the field is not clear and the
two legislations meet, the Dominion legislation must prevail.”

An example of this is A-G. of Ontario v. A-G. for Canada (1894) A.C. 189
in which a provincial act respecting assignments and preferences by
insolvent persons was held to be valid under Section 92 (13) of the B.N.A.
Act although the judgment stated at pp. 200, 201 :

‘““ It may be necessary for this purpose to deal with the effect
of executions and other matters which would otherwise be within
the legislative competence of the provincial legislature. Their
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Lordships do not doubt that it would be open to the Dominion In the
Parliament to deal with such matters as part of a bankruptcy law, Supreme
and the provincial legislature would doubtless then be precluded 1%0““ of
from interfering with this legislation inasmuch as such interference Bfrnswick
would affect the bankruptcy law of the Dominion Parliament. Appellate
But it does not follow that such subjects as might properly be Division.
treated as ancillary to such a law and therefore within the powers
of the Dominion Parliament are excluded from the legislative _ No. 9.
authority of the previncial legislature when there is no bankruptcy ?lfgi?][’ll:n,ﬁor
10 or insolvency legislation of the Dominion Parliament inexistence.” " °

In A-G. for Alberta v. A-G. for Canada (1943) A.C. 356 it is stated at p. 370 : g(),)n %]I?_m
“It follows that legislation coming in pith and substance continued.
within one of the classes specially enumerated in s. 91 is beyond
the legislative competence of the provincial legislatures under
8. 92. In such a case it is immaterial whether the Dominion
has or has not dealt with the subject by legislation, or to use other
well-known words, whether the legislative field has or has not been
occupied by the legislation of the Dominion Parliament. The
Dominion has been given exclusive legislative authority as to  all
20 matters coming within the classes of subjects ’ enumerated under
29 heads, and the contention that, unless and until the Dominion
Parliament legislates on any such matter, the provinces are
competent to legislate is, therefore, unsound.”

The specific decision in that case was that the Debt Adjustment Act
(Alberta) 1937 was legislation in relation to insolvency, a subject over
which the Parliament of Canada has exclusive jurisdiction under
Section 91 (21). The Beauport case similarly dealt with a case where the
Dominion Parliament had exclusive jurisdiction by virtue of Section 92 (10)
coupled with Section 91 (29).

30 Those cases do not apply to the legislation before us. This legislation
deals primarily with motor vehicle traffic within the Province. In pith and
substance these Acts come within provincial powers. Incidentally they
affect through traffic that is traffic passing through the Province to outside
points. That is an ancillary matter and when the Parliament of Canada
legislates regarding such traffic such legislation will prevail over the
provincial acts. Until that time, however, the provincial legislation is
effective regarding vehicles engaged in such through traffic. The case of
Lymburn v. Mayland (1932) 2 D.L.R. 6 is to be noted in this connection.
The Privy Council in that case held that the Security Frauds Prevention

40 Act (1930) of Alberta was intra vires and applied to companies incorporated
under the Dominion Companies Act, and say at p. 9:

*“ A Dominion company constituted with powers to carry on
a particular business is subject to the competent legislation of the
province as to that business and may find its special activities
completely paralyzed, as by legislation against drink, traffic, or by
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the laws as to holding land. If it is formed to trade in securities
there appears no reason why it should not be subject to the
competent laws of the province as to the business of all persons to
trade in securities.”

As to the system of licensing motor carriers it is sufficient to quote
from the judgment in Shannon v. Lower Mainland Dairy Products Board

(cited above) at p. 721 as follows :

‘“ If regulation of trade within the province has to be held
valid, the ordinary method of regulating trade, i.e., by a system
of licenses, must also be admissible. A license itself merely
involves a permission to trade, subject tocompliance with specified
conditions . . . . But if licenses are granted it appears to beno
objection that fees should be charged in order either to defray the
costs of administering the local regulation or to increase the
general funds of the Province, or for both purposes.”

In A-G. for Alberta v. A-G for Canada (1939) A.C. 117 the Judicial
Committee lay down a principle as follows, at p. 130 :

‘“ The next step in a case of difficulty will be to examine the
effect of the legislation.”

The effect of the legislation before us if fairly and properly
administered, as must be assumed, would seem to be altogether beneficial.
The legislation has general application and is directed towards promoting
public safety and public convenience.

Even if the Acts in question should be held ultra vires in respect of
a Canadian national carrying on an undertaking local in Canada for
transporting passengers and goods between provinces, it does not follow
that the Defendant can raise the same defence. As a foreign national it is
enough that the Province has made certain laws regarding vehicular traffic
within its boundaries. These laws the Defendant is bound to comply
with until they are superseded by Dominion legislation. In the meantime
so far as foreign nationals are concerned they have no status to ask that
such laws be declared ultra vires.

The answers to the questions submitted therefore are:

To the first question—‘ yes, prohibited, until the Defendant complies
with the provisions of the Act.”” 'To the second question—*‘ yes, in respect
of this Defendant.” To the third question— yes, until the Defendant
complies with the provisions of the Act, and the Regulations made
thereunder.”

The Plaintiff shall have the costs of this application.

(¢ HUGHES, J.

The Plaintiff is a company incorporated under and by virtue of The
New Brunswick Companies Act and operates motor buses for the carriage of
passengers and goods for hire or compensation over the highways of the
Province of New Brunswick.
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The Defendant resides at Lewiston in the State of Maine and operates
motor buses for the carriage of passengers and goods for hire under the name
and style of MacKenzie Coach Lines. On June 17th, 1949 the Motor Carrier
Board granted a license to the Defendant permitting him to operate public
motor buses from Boston in the Commonwealth of Massachusetts through
the Province of New Brunswick on highways Nos. 1 and 2 to Halifax and
Glace Bay in the Province of Nova Scotia and return, but not permitting
him to take on passengers or goods, or to discharge passengers or goods in
New Brunswick.

The Defendant refuses to recognize said restriction and alleges that the
attempt to impose such a restriction is beyond the power of the said Board
and that it is ultra vires of the Legislature of the Province of New Brunswick
to grant to the Board the power to do so.

The Plaintiff brought this action claiming an injunction against the
Defendant, his servants and agents restraining him and them from enbussing
and debussing passengers within the Province of New Brunswick, and for a
declaration that the defendant has no right to enbus and debus passengers
within the Province of New Brunswick and for the relief. By the agreement
of counsel questions have been submitted to this Court for an opinion.
These questions have been argued before us with great care and learning.
I have considered them from the various view points submitted. I have
had the opportunity of reading the Judgment of Mr. Justice Harrison. In
his judgment he has stated the facts at length. I need not dwell upon
them. I agree in all respects with the reasons which he has expressed with
the exception of the penultimate paragraph upon which I express no
opinion.

The following are the questions submitted :

1.—Are the operations or proposed operations of the Defendant within
the Province of New Brunswick or any part or parts thereof as above set
forth, prohibited, or in any way affected by the provisions of The Motor
Carrler Act (1937) and amendments thereto, or orders made by the said
Motor Carrier Board ?

2.—Is 13 George VI Chapter 47 (1949) intra vires of the Legislature
of the Province of New Brunswick ?

3.—Are the proposed operations prohibited or in any way affected by
Regulation 13 of The Motor Vehicle Act, Chapter 20 of the Acts of 1934 and
amendments, or under section 6 or 53 or any other sections of the Motor
Vehicle Act ?

In my opinion the questions shall be answered as follows :

Question No. 1—Answer: Yes, prohibited unless the defendant
complies with the provisions of the Act.

Question No. 2—Answer : Yes.

Question No. 3—Answer: Yes, prohibited unless the Defendant
complies with the provisions of the Act and the regulations made thereunder.
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In the No. 10.
Supreme .
Court of Order granting Special Leave to Appeal to the Supreme Court of Canada.
New
B ick,
A;‘;’Z??;i‘; Ixn THE SUPREME COURT OF NEW BRUNSWICK.
Division. APPEAL DIVISION.
April Session, 14th George VI
o 10 Monday, May 8th, 1950.
gr;r?éng Between
special S. M. T. (EASTERN), LIMITED, a duly incorporated company ... Plaintiff
leave to and
Appeal to . .
the IsrAEL WINNER, doing business under the name and style of
Supreme MackENzZIE CoacH LINES ... ... Defendant.
Court of
Canada, UPON HEARING this day Mr. N. B. Tennant, one of His Majesty’s
?ggoMay, Counsel, of counsel for the Defendant, in support of a Motion for Special
’ Leave to Appeal to the Supreme Court of Canada from a Judgment of this
Court pronounced on the first day of May instant in respect of certain
questions of law raised for the opinion of the Court of Appeal pursuant to
an Order made by Hughes, J. on the seventeenth day of January last, and
Mr. L. McC. Ritchie, one of His Majesty’s Counsel, of counsel for the
Plaintiff, and Mr. J. E. Hughes, of counsel for the Attorney General, not
opposing said Motion, the Court DoTH Now ORDER that Leave to Appeal 9(
to the Supreme Court of Canada be granted.
By the Court,
H. LESTER SMITH,
Registrar.
No. 11. No. 11.
g’der’ . Order approving Bond and settling Case on Appeal to the Supreme Court of
pproving
Bond and Canada.
settling
gasﬁ:M IN TaE SUPREME COURT OF NEW BRUNSWICK.
i oY APPELLATE DIVISION.
' Between
S. M. T. (EAsTERN), LIMITED, a duly incorporated company ... Plaintiff
and

IsrAEL, WINNER, doing business under the name and style of
MackeNziE CoacH LINES ... ... Defendant.

UPON HEARING H. H. Gunter, of counsel for the Defendant herein
and BE. Neil McKelvey, of counsel for the Plaintiff herein consenting hereto,
I Do OrDER that the Bond in the penal sum of Five Hundred Dollars
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($500.00) entered into on the 19th day of May, A.D. 1950 in which the In the
United States Fidelity and Guaranty Company is Obligor and the above-
named Plaintiff, S. M. T. (Eastern) Limited is Obligee, conditioned that the
above-named Defendant, Israel Winner, shall effectually prosecute his
appeal to the Supreme Court of Canada in this action and do pay such costs
and damages as may be awarded against him by the Supreme Court of
Canada, BE and the same is hereby approved and allowed as good and
sufficient security for the Plaintiff’s said costs and damages.

AxD I Do FurTHER ORDER that the following shall constitute and form
10 the case on appeal to the Supreme Court of Canada, namely,

1.
2.
3.

10.

11.
12.

13.
14.
15.

Writ of Summons, herein.

All pleadings herein.

A certain Order made by His Lordship, Mr. Justice Peter J.
Hughes on the 17th day of January, A.D. 1950 raising for the
opinion of the Supreme Court of New Brunswick, Appellate
Division, certain questions of law in connection with the above
entitled action.

A certain agreement between counsel for the Plaintiff and the
Defendant herein, dated the 21st day of March, A.D. 1950, extending
and enlarging the questions of law raised for the opinion of the
Supreme Court of New Brunswick, Appellate Division, as
aforesaid.

Notice of intention of Attorney-General of New Brunswick to
intervene, dated the 20th day of February, a.n. 1950.

Judgment of the Supreme Court of New Brunswick, Appellate
Division, answering the beforementioned questions.

The reasons for Judgment delivered by His Lordship, Chief
Justice C. D. Richards.

The reasons for Judgment delivered by His Lordship, Mr. Justice
W. Henry Harrison.

The reasons for Judgment delivered by His Lordship, Mr. Justice
Peter J. Hughes.

Order of the Supreme Court of New Brunswick, Appellate Division,
granting Special Leave to Appeal.

Bond on Appeal.

Order settling case on appeal to the Supreme Court of Canada and
approving Bond.

Registrar’s Certificate re do.

Solicitor’s Certificate.

Form of Notice to be served upon Attorney-General of Canada and
Attorney-General of New Brunswick, pursuant to Rule 19 of the
Rules ot the Supreme Court.
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AND T po FURTHER ORDER that the costs of this application be costs
in the said Appeal.

DATED the 20th day of May, A.D. 1950.

PETER J. HUGHES,
J.S.C. App. Div.

Consented to :

NIGEL B. TENNANT,
Of Counsel for Defendant.

Consented to :

E. NEIL McKELVEY, 10
Of Counsel for Plaintiff.

No. 12.

Form of Notice to be served upon the Attorney-General of Canada and the
Attorney General of New Brunswick.

In THE SUPREME COURT OF CANADA.

Between

IsrarL, WINNER, doing business under the name and style of
MackrENZIE COACH LINES ... (Defendant) Appellant

and

S. M. T. (EasTERN) LIMITED, a duly incorporated company 20
(Platntiff) Respondent.

TARE NOTICE that an Appeal has been taken to the Supreme Court
of Canada by the Appellant herein to be heard at the next session of the
Court to be held at the City of Ottawa on the 3rd day of October, A.n. 1950
from a judgment of the Supreme Court of New Brunswick, Appellate
Division, rendered on the 1st day of May, A.D. 1950 wherein the said Appel-
late Division answered certain questions involving the validity of the Motor
Carrier Act (1937) 1 Geo. VI ch. 43 (New Brunswick) and Amendments
thereto including in particular an Amendment enacted in 1949 being 13 Geo.
VI ch. 47 (New Brunswick) and likewise involving the validity of The Motor 30
Vehicle Act 24 Geo. V. ch. 20 (New Brunswick) and Amendments thereto,
including in particular Sections 6 and 53 of the said Act and Regulation 13,
promulgated thereunder, the Appellant herein having contended and
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contending that the said Acts and Regulation are ultra vires of the
Legislature of the Province of New Brunswick in that they purport to
prohibit the operation of Motor Carriers connecting the Province with other
Provinces or extending beyond the limits of the Province within the
meaning of Section 92 (10) (a) of the B.N.A. Act and further in that they
purport to regulate Trade and Commerce within the meaning of Section 91 (2)
of the B.N.A. Act.
DATED at Saint John, N.B., this day of July, A.n. 1950.

Of Counsel for Appellant.
To Attorney General of Canada and Attorney
General of New Brunswick and Messrs.

Gilbert, Ritchie & McGloan,
Respondent’s Solicitors.

No. 13.
Formal Judgment of the Supreme Court of Canada.

IN THE SuPREME COURT OF CANADA.
Monday, the 22nd day of October A.p. 1951.

Present :

The Right Honourable THE CHIEF JUSTICE OF CANADA.
The Honourable Mr. Justice KERWIN.

The Honourable Mr. Justice TASCHEREAU.

The Honourable Mr. Justice RAND.

The Honourable Mr. Justice KELLOCK.

The Honourable Mr. Justice ESTEY.

The Honourable Mr. Justice LOCKE.

The Honourable Mr. Justice CARTWRIGHT.

The Honourable Mr. Justice FAUTEUX.

Between
IsrAEL WINNER, doing business under the name and style of
MackENziE CoacH LiNgs .. Appellant
and

THE ATTORNEY GENERAL FOR NEW BRUNSWICK and S. M. T.
(EASTERN) LIMITED, a duly incorporated company ... Respondents
and
THE ATTORNEY GENERAL OF CANADA, THE ATTORNEY
GENERAL FOR ONTARIO, THE ATTORNEY GENERAL FOR
QUuEBEC, THE ATTORNEY GENERAL FOR NOVA SCOTIA,
THE ATTORNEY GENERAL FOR BritisH CoLumBIA, THE
ATTORNEY GENERAL FOR ALBERTA, THE ATTORNEY
GENERAL FOR PRINCE EDWARD IsLAND, THE CANADIAN
NATIONAL RAtLwaY CompPANY, THE CANADIAN PAcIFIC
Rammway Company, THE MAccAN TRANSPORT COMPANY
and THE CARWIL TRANSPORT LIMITED ... Intervenants.
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THE APPEAL of the above named Appellant from the Judgment of
the Supreme Court of New Brunswick, Appellate Division, pronounced in
the above cause on the lst day of May, in the year of Our Lord, 1950,
answering the several questions submitted as follows :

“1. Are the operations or proposed operations of the
Defendant within the Province of New Brunswick or any part or
parts thereof as above set forth, prohibited or in any way affected
by the provisions of The Motor Carrier Act (1937) and amendments
thereto, or orders made by the said Motor Carrier Board ? ”

“ Answer : Yes, prohibited, until the Defendant complies
with the provisions of the Act.”

“2. Is 13 George VI Chapter 47 (1949) intra vires of the
legislature of the Province of New Brunswick ? ”

“ Answer : Yes, in respect of this Defendant.” (Richards,
C.J., and Hughes, J., answering simply “ Yes.”)

3. Are the proposed operations prohibited or in any way
affected by Regulation 13 of The Motor Vehicle Act, Chapter 20
of the Acts of 1934 and amendments, or under Sections 6 or 53
or any other sections of The Motor Vehicle Act ?

“ Answer: Yes, until the Defendant complies with the
provisions of the Act, and the Regulations made thereunder.”

which questions were raised for the opinion of the said Supreme Court of
New Brunswick, Appellate Division, having come on to be heard before
this Court on the 6th, 7th, 8th and 9th days of February in the year of
Our Lord, 1951, in the presence of Counsel as well for the Appellant as the
Respondents and the Intervenants, whereupon and upon hearing what was
alleged by Counsel aforesaid, this Court was pleased to direct that the said
Appeal should stand over for judgment and the same coming on this day
for judgment ;

Tais CourT DID ORDER AND ADJUDGE that the said Appeal should
be and the same was allowed and that the said judgment of the Supreme
Court of New Brunswick, Appellate Division, should be and the same was
reversed and set aside ;

Anp THis CourT, proceeding to render the judgment which should
have been rendered by the said Supreme Court of New Brunswick, Appellate
Division, Dip OrDER AND ADJUDGE that the answer to such parts of the
questions submitted as it is considered necessary to answer for the
disposition. of the issues properly raised in the pleadings is as follows :

“1. It is not within the legislative powers of the Province
of New Brunswick by the statutes or regulations in question, or
within the powers of The Motor Carrier Board by the terms of the
licence granted by it, to prohibit the Appellant by his undertaking
from bringing passengers into the Province of New Brunswick
from outside said province and permitting them to alight, or
from carrying passengers from any point in the province to a
point outside the limits thereof, or from carrying passengers
along the route traversed by its buses from place to place in New
Brunswick, to which passengers stop-over privileges have been
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extended as an incident of the contract of carriage ; but except as In the
to passengers to whom stop-over privileges have been extended as Supreme
aforesaid it is within the legiclative powers of the Province of New gngdgf
Brunswick by Yhe Statutes and Regulations in question, and ~ )
within the powers of the Motor Carrier Board by the terms of the No. 13
licence granted by it, to prohibit the Appellant by his undertaking Formal
from carrying passengers from place to place within the said Judgment.
Province incidentally to his other operations.” %2’1
Axp Tuis Court Dip FurtHEr ORDER AND ADJUDGE that the c;;’k'r’
10 Appellant is entitled as against the Respondent, S. M. T. (Eastern) Limited, consinued.
to his costs of the hearing before the Supreme Court of New Brunswick,
Appellate Division, and to two-thirds of his costs of the Appeal to this
Court.
Axp Tais CourT Dip FURTHER ORDER AND ADJUDGRE that the Motion
by the Appellant to vary the terms of the Order of this Court granting
leave to Canadian National Railway Company and Canadian Pacific
Railway Company to intervene, stand dismissed without costs, and that
there be no costs of other motions to add any intervenant.
Axp Tais Courr Dip FurTHER ORDER AND ADJUDGE that there
20 be no costs for or against the Attorney General for New Brunswick or any

intervenant.
PAUL LEDUC,
Registrar.
No. 14 No. 14.
Reasons for Judgment. ?ﬁgg(ﬁfsni?r
(¢) THE CHIEF JUSTICE : (@) The

The Plaintiff-Respondent is a company incorporated under and by Chief
virtue of The New Brunswick Companies Act and is in the business (inter Justice
alia) of operating motor buses for the carriage of passengers and goods

30 for hire or compensation over the highways of the Province of New
Brunswick. It holds licences granted by The Motor Carrier Board of the
Province of New Brunswick to operate public motor buses between
St. Stephen, New Brunswick, and the City of Saint John, New Brunswick,
over Highway Route No. 1 and between the said City of Saint John and
the Nova Scotia border over Highway Route No. 2, for the purpose of
carrying passengers and goods for hire or compensation. It maintains
a daily passenger service over those routes.

The Appellant, who resides at Lewiston in the State of Maine, one of
the United States of America, is in the business (inter alia) of operating

40 motor buses for the carriage of passengers and goods for hire or compensation
under the name and style of MacKenzie Coach Lines.

On the 17th day of June, 1949, on the application of the Appellant,

The Motor Carrier Board granted him a licence permitting him to operate
public motor buses from Boston in the Commonwealth of Massachusetts
through the Province of New Brunswick on Highways Nos. 1 and 2 to
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Halifax and Glace Bay in the Province of Nova Scotia and return ““ but not
to embus or debus passengers in the said Province of New Brunswick after
August 1, 1949.”

At the time of making the said application, the Defendant challenged
the validity of the statute of New Brunswick 13 Geo. VI, c. 47 (1949) and
The Motor Carrier Act, 1937, as affected thereby, as being ultra vires of
the Legislature of the Province of New Brunswick. The Motor Carrier
Board made no specific ruling on the Defendant’s challenge, but acted
under the said statute.

The Appellant, by his motor buses, maintains a regular passenger
service over the routes above-mentioned, but, since August 1st, 1949, he
has continually embussed and debussed passengers within the Province of
New Brunswick, and it is his intention to continue to do so unless and
until it shall have been declared by some court of competent jurisdiction
that such operations are prohibited by The Motor Carrier Act, 1937, and
amendments, or by any other applicable statute or law.

The Appellant further intends to carry passengers not only from
points without the Province of New Brunswick but points within the said
province, and vice versa, but also in connection with and incidental to
his operations, to carry passengers from points within the said province
unless and until it shall have been declared by some court of competent
jurisdiction that such operations are prohibited by The Motor Carrier
Act, 1937, and amendments thereto, or by any other applicable statute
or law.

The business and undertaking of the Appellant consists of the
operation of motor buses for the carriage of passengers and goods for hire
or compensation between the City of Boston in the Commonwealth of
Massachusetts and the Town of Glace Bay in the Province of Nova Scotia
and between intermediate points. Such business and undertaking is
conducted by the Appellant over that portion of its route which lies
between the City of Boston and the Town of Calais, Maine, under a
certificate granted by Interstate Commerce Commission (a Federal
Commission of the United States of America having jurisdiction over inter-
state transportation), permitting the Appellant to carry passengers and
their baggage, as a motor carrier, in seasonal operations from the 1st day of
May to the 15th day of December, both inclusive, over a regular route
between Boston, Mass., and a point on the United States-Canada boundary
line north of Calais, Maine, and thence over the bridge to the United
States-Canada boundary line and return over the same routes; service
being authorized to and from all intermediate points.

Subsequently and in addition, Inter-state Commerce Commission
has permitted the Appellant to carry passengers and their baggage, as
a motor carrier, and express, mail and newspapers in the same vehicle
with passengers, in a seasonal operation extending from the lst of May to
the 15th of December, inclusive, of each year, over alternate regular routes
for operating convenience only in connection with said carrier’s presently
authorized regular route operations.
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The Motor Carrier Board of the Province of New Brunswick, on the
17th of June, 1949, on the application of the Appellant, purported to licence
the operation of the Appellant in the Province of New Brunswick as follows:

Israel Winner doing business under the name and style of *“ MacKenzie
Coach Lines,” at Lewiston in the State of Maine is granted a licence to
operate public motor buses from Boston in the State of Massachusetts,
through the Province of New Brunswick on Highways Nos. 1 and 2, to
Halifax and Glace Bay in the Province of Nova Scotia and return, but not
to embus or debus passengers in the said Province of New Brunswick
after August 1st, 1949.

The Board of Commissioners of Public Utilities for the Province of
Nova Scotia has purported to approve the Appellant’s operations in the
Province of Nova Scotia over routes from the New Brunswick border to
Glace Bay, via Route No. 4, Wentworth Valley and Truro ; via Route No. 2,
Parrsboro and Truro; via Route No. 6, Pugwash Wallace, Pictou and
New Glasgow ; and also from Truro to Halifax (three miles of each route is
within the corporate limits of the Town of Truro and City of Halifax) ;
save that the certificate granted by that Board permittted to suspend
operation from January 12th, 1949, until May 1st, 1949.

The Appellant, in fact, operates as a public motor carrier between
the City of Boston and the Town of Glace Bay and intermediate points, in
accordance with a published time-table, copy of which was filed in the
record.

Moreover, between December 15th and May 1st of each year, the
Appellant proposes to operate as a public motor carrier between the
provinces of New Brunswick and Nova Scotia, connecting with New
England Greyhound Lines, Inc., a company authorized by the Inter-State
Commerce Commission to operate as a public motor carrier between Calais,
Maine and Boston, Massachusetts.

Incidental to its operations as aforesaid, the Appellant proposes to
pick up within the Province of New Brunswick passengers and their baggage
having a destination also within the Province of New Brunswick.

The Respondent brought this action complaining that since August 1st,
1949, the Appellant has continually embused and debused passengers
within the Province of New Brunswick, contrary to his licence, and he has
declared his intention of so doing. until stopped by legal process; and it
was the assertion of the Respondent that, unless the Appellant was
restrained from so doing, irreparable damage and harm would be done to
the latter. Wherefore the Respondent claimed an injunction against the
Appellant, his servants or agents, restraining him and them from embussing
and debussing passengers within New Brunswick, in his public motor
buses running between St. Stephen, New Brunswick, and the Nova Scotia
border, accompanied by a declaration that the Appellant had no legal right
to do so, and asking for an accounting of fares received for the carriage of
passengers within the Province of New Brunswick together with damages
and costs.

By a Statement of Defence, the Appellant stated that his operation
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of public motor buses was primarily international and interprovincial
within the meaning of Section 92 (10) (a) of The British North America
Act ; and he asked for a declaration that his operations were not prohibited
by or subject in any way to the provisions of The Motor Carrier Act and
amendments thereto, or by or to any other applicable statute or law ;
and the declaration that 13 Geo. VI, c. 47 (1949) is wultra vires of the
Legislature of the Province of New Brunswick.

The case having come for hearing before Hughes, J., in the Chancery
Division of the Supreme Court of New Brunswick, the learned Judge
ordered that certain questions of law be raised for the opinion of the Supreme
Court of New Brunswick (Appellate Division) and that, in the meantime,
all further proceedings in this action be stayed.

The questions for the opinion of the Appellate Division were as follows :

1. Are the operations or proposed operations of the Defendant within
the Province of New Brunswick, or any part or parts thereof as above set
forth, prohibited or in any way affected by the provisions of The Motor
Carrier Act, 1937 and amendments thereto, or orders made by the said
Motor Carrier Board ?

2. Is 13 George VI, c. 47 (1949) ¢ntra vires of the Legislature of the
Province of New Brunswick ?

And it was further ordered that after the said questions had been
answered, then, the matter should be referred back to the Supreme Court
Chancery Division for further proceedings, subject to such rights of appeal
as may be available to either of the parties, the whole without prejudice
to the Respondent’s right to the relief claimed in its Statement of Claim.

Subsequently at the hearing before the Court of Appeal another
question was added as No. 3:

Are the proposed operations prohibited or in any way affected by
Regulation 13 of The Motor Vehicle Act, c. 20 of the Acts of 1934 and
amendments, or under Sections 6 or 53 or any other sections of The Motor
Vehicle Act ?

The Attorney General of New Brunswick intervened in the action.
After hearing, the Appellate Division answered as follows to the several
questions submitted :

To Question No. 1: Yes, prohibited, until the Defendant (Appellant)
complies with the provisions of the Act.

To Question No. 2: Yes, in respect of this Defendant (Appellant),
Richards, C.J., Hughes, J., answering simply ‘ Yes.”

To Question No. 3, as it became after the question had been amended
by Hughes, J., on the 3lst of March, 1950 : Yes, until the Defendant
(Appellant) complies with the provisions of the Act, and the Regulations
made thereunder.

From that decision, the Appellant now appeals to this Court.

Richards, C.J., stated that, in his opinion, the Appellant did not come
within the exceptions under Section 92 (10) (a) because he had no office
or place of business, or organization, or situs, in the Province of New
Brunswick ; his office or place of business was at Lewiston, in the State of
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Maine, and it could not be said, therefore, that his undertaking extended
beyond the limits of the province. He then proceeded to consider whether
the legislation in question fell within Section 91, or Section 92, of The
British North America Act, and, after having referred to a certain number
of cases, he came to the conclusion that the legislation in question was
entirely local in character, related to traffic within the province, only
incidentally affected traffic passing through the province, and, in his view,
the legislation was within the competence of the Legislature of New
Brunswick.

Harrison, J., took practically the same view and that, in his opinion,
the Defendant’s undertaking did not come under Section 92 (10) (a). To
his mind, the province had the right to regulate motor vehicle traffic within
its own borders and that included the right to prohibit such traffic when
deemed necessary or expedient.

However, he further added that, even if the Acts in question should be
held ultra vires in respect of a Canadian national carrying on an undertaking
locally in Canada for transporting passengers and goods between. provinces,
it did not follow that the Appellant could raise the same defence. The
Appellant, being a foreign national, was bound to comply with the laws
regulating vehicular traffic within the provinces’ boundaries, until they were
superseded by Dominion legislation ; and foreign nationals, insofar as
they were concerned, had no status to ask that such laws be declared ultra
vires.

Hughes, J., sitting as a member of the Appellate Division, concurred
in the answers given by Richards, C.J.

It is to be noted that this is an ordinary case and not a reference.

Questions of law were submitted to the Appellate Division for the
purpose of securing its opinion, after which, as stated in the Order of
Hughes, J. itself, the matter was to be referred back to the Supreme Court
Chancery Division for further proceedings and with the object of enabling
the trial Judge to decide the case.

Under no interpretation of the procedure to be followed could the
case be transformed into a reference, which, alone, the Legislature of
New Brunswick had the power and the authority to submit to the Courts.
The decision on the questions of law was useful only to the extent that it
could be used for the purpose of deciding the case as, otherwise, the questions
were quite unnecessary.

The conclusions of the Plaintiff-Respondent in its Statement of Claim
were merely that an injunction should issue against the Defendant-Appellant,

40 his servants or agents, restraining him and them from embussing and

debussing passengers within the Province of New Brunswick in his public
motor buses running between St. Stephen, New Brunswick, and the Nova
Scotia border, and a declaration that the Defendant-Appellant had no
legal right to embus or debus passengers within the Province of New
Brunswick, with a consequential demand for an accounting, and damages.
That is all that the Plaintiff-Respondent asked for and all that he can get
in the present case.
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The basis of that claim is evidently the so-called licence issued to the
Appellant on the 17th of June, 1949, by The Motor Carrier Board of the
Province of New Brunswick, which has been already reproduced above.

One would look in vain to any of the provisions of The Motor Carrier
Act, 1937, and its amendments, or to the Statute 13, Geo. VI, c. 47 (1949),
of New Brunswick, or to Regulation 13 of The Motor Vehicle Act, c. 20,
of the Acts of 1934 and amendments, or to Sections 6 or 53, or any other
sections of The Motor Vehicle Act, for any prohibition affecting the
Appellant, *‘ restraining him from embussing and debussing passengers
within the Province of New Brunswick in his public motor buses running
between St. Stephen, New Brunswick, and the Nova Scotia border ” (to
use the very words of the conclusions of the Respondent), or for anything
affecting * his legal right to embus or debus passengers within the Province
of New Brunswick ” (also a conclusion. of the Respondent’s Statement of
Claim). When once it is granted that the Appellant holds, as he does,
a licence to operate his motor buses through the Province of New Brunswick,
on Highways Nos. 1 and 2, to Halifax and Glace Bay, in the Province of
Nova Scotia and return, nothing can be found in either The Motor Vehicle
Act or The Motor Carrier Act, 1937, restraining him from embussing or
debussing passengers in the province.

Indeed, what the Plaintiff-Respondent wishes the Courts to enjoin is
based and can find any foundation only on the qualification inserted in the
Appellant’s licence by The Motor Carrier Board.

If, therefore, such qualification is illegal and, in fact, ultra vires,
because it is not authorized by the two Acts themselves, it follows that it
must disappear from the licence and there is nothing left on which the
action of the Respondent can be maintained.

For the authority of The Motor Carrier Board to insert such a qualifica-
tion in the licence of the Appellant, one must look, of course, to An Act
Respecting Motor Carriers (c. 43, Acts of Assembly, 1 Geo. VI (1937),
passed April 2nd, 1937), whereby the Board was constituted.

By that Act, the Board is given the power to grant to any person, firm
or company, a licence to operate or cause to be operated, within the
province, public motor buses or public motor trucks over specified routes
and between specified points.

Section 5 (3) of the Act specifies that :

“ In determining whether or not a licence shall be granted, the Board
shall give consideration to the transportation service being furnished by
any railroad, street railway, or licensed motor carrier, the likelihood of
proposed service being permanent and continuous throughout the period
of the year that the highways are open to travel and the effect that such
proposed service may have upon other transportation services.”

And Section 5 (4) adds:

“If the Board finds from the evidence submitted that public
convenience will be promoted by the establishment of the proposed service,
or any part thereof and is satisfied that the Applicants will provide a proper
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service, an order may be made by the Board that a licence be granted to In the
the applicant in accordance with its finding upon proper security being Supreme
furnished.” Court of
Section 11 should also be referred to. It reads thus : Canfii
“ Except as provided by this Act, no person, firm or company shall . 14,
operate a public motor bus or public motor truck within the Province Reasons for
without holding a licence from the Board authorizing such operations and Judgment.
then only as specified in such licence and subject to this Act and its

Regulations.” gzﬁl ’]f?he
10 The three sections just quoted are the only ones to which the Court Jus(gice—

was referred as affording authority to The Motor Carrier Board to insert in conginued.
the Appellant’s licence the restriction therein mentioned.

Moreover, Section 22 of An Act Respecting Motor Carriers states that
‘ the provisions of this Act shall be deemed to be in addition to the
provisions of The Motor Vehicle Act.” By force of the regulations made
under authority of The Motor Vehicle Act * no person operating a motor
vehicle as a public carrier between fixed termini outside the Province shall
operate such motor vehicle on the highways of the Province unless the
operator is in possession of a permit issued by the Department setting forth

20 the conditions under which such motor vehicle may operate and after
payment of such fees as the Minister may determine fair and equitable ”
(Regulation No. 13). And that is the regulation specially mentioned in
Question No. 3 submitted to the Appellate Division. It would seem, of
course, that, if Regulation 13 governs the operations of the Appellant—
and no reason was advanced why it should not—the permit which is to be
issued to the Appellant °‘ setting forth the conditions under which such
motor vehicle may operate * is the permit mentioned in that Regulation 13.
If it were not so, one would speculate as to the reason for referring to that
regulation in the questions submitted.

30 It cannot be that, if the permit which the operator of a motor vehicle,
as a public carrier, must secure in order to operate such a motor vehicle
on the highways of the province, is to be issued by the Department and to
set forth the conditions under which such motor vehicle may operate after
payment of such fees as the Minister may determine fair and equitable,
the intention of the Legislature would be that, by application of The Motor
Carrier Act, the Board would have anything to do with that permit. The
two Acts, as enacted in Section 22 of The Motor Carrier Act, must be
interpreted together and it stands to reason that the Legislature cannot

40 have had in view that the Board may set forth conditions which the
Department has not decreed.

But, moreover, Regulation 13 of The Motor Vehicle Act comes under
the title of *“ Non-Residents ”’ and it specifically provides for a person
operating a motor vehicle as a public carrier, between fixed termini outside
the province, who intends to operate such motor vehicles on the highways
of the province. It says that, in such a case, the permit must be issued
by the Department and that it is in that permit that the conditions under
which such motor vehicle may operate are to be set forth. On the other
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hand, Section 4 of An Act Respecting Motor Carriers only deals with the
power of the Board to grant to any person, firm or company, a licence to
operate or cause to be operated within the province public motor buses or
public motor trucks.

Whichever way the two sections are contrasted, it does not leave any
room for doubt that, in the case of a non-resident, Regulation No. 13 must
prevail, as it is a special enactment referring, in terms, to non-residence,
while the other Section 4 of The Motor Carrier Act is a general provision,
in terms, dealing with persons, firms or companies operating only within
the province.

On the record as it stands, it is to be assumed (as no reference whatever
is made to it), that the Appellant has complied with Regulation No. 13, or,
at all events, it must be decided that, if the Appellant needs a permit, it is
to be issued to him under Regulation No. 13 of The Motor Vehicle Act
and that he has nothing to do with the licence provided for by Section 4
of the Motor Carrier Act. Indeed, it was not in any way within the
competency of the Board to issue to him, a non-resident, a permit or
licence under Section 4.

The consequence is that the licence upon which the Plaintiff-Respondent
relied to ask the Court to issue an injunction against the Appellant, restrain-
ing him from embussing and debussing passengers, was issued wholly
without a shadow of authority.

But there is yet another objection to the validity of the licence issued
to the Appellant, and it is this : That the restriction inserted by the Board
in the licence which it issued has nothing to do with highway legislation
proper. It does not deal with schedules, or service, or rates, or fares, or
charges, or forms, or fees, as provided for in Section 17 (1) of The Motor
Carrier Act ; it does not deal in any way with highways in stipulating that
the Appellant will not be entitled to embus or debus his passengers within
the territory of New Brunswick ; it is nothing more than an attempt to
regulate or control the business of the Appellant.

The object of such a restriction has not been explained, nor is it
apparent. It was suggested by Counsel for the Respondent himself that
it had in view the prevention of competition by the Appellant against
the Respondent. If so, of course, it is not highway legislation but some-
thing which may come under the heading of ““ Commerce ”’ (and, in the
present case, of commerce by an international undertaking), but it has
surely nothing to do with traffic. As was suggested, if necessary, it would
be quite possible for the Appellant to own, along the lines of his motor
buses, certain vacant property where his passengers could embus or debus.
Yet, the restriction inserted in his licence would prohibit this.

It was argued that, if the Board really had competency to issue a
licence to the Appellant, notwithstanding the terms of Regulation 13 under
The Motor Vehicle Act, it could find some authority for what it has done
in somewhat general terms in Sections 5 (3) or 11 of The Motor Carrier Act ;
but that argument forgets altogether the rules of interpretation of statutes—
that words must be understood in accord with the subject matter of the
statute.
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As put by Maxwell, on Interpretation of Statutes, 9th Ed., by
Sir Gilbert Jackson, at page 55, the words of a statute are to be understood
in the sense in which they harmonize with the subject of the enactment
and the object which the legislature has in view :

‘““ Their meaning is found not so much in a strictly grammatical or
etymological propriety of language, nor even in its popular use, as in the
subject or in the occasion on which they are used, and the object to be
attained. It is not because the words of a statute, or the words of any
document, read in one sense will cover the case, that that is the right
sense. (Grammatically, they may cover it; but, whenever a statute or
document is to be construed, it must be construed not according to the
mere ordinary general meaning of the words, but according to the ordinary
meaning of the words as applied to the subject-matter with regard to
which they are used, unless there is something which renders it necessary
to read them in a sense which is not their ordinary sense in the English
language as so applied (Brett, M.R., Lion Insurance Co. v. Tucker (1883),
53 L.J.Q.B. 189).”

And, at page 63, the following occurs :

“WORDS IN ACCORD WITH INTENTION.

It is in the interpretation of general words and phrases that the
principle of strictly adapting the meaning to the particular subject-matter
with reference to which the words are used finds its most frequent
application. However wide in the abstract, they are more or less elastic,
and admit of restriction or expansion to suit the subject-matter. While
expressing truly enough all that the Legislature intended, they frequently
express more, in their literal meaning and natural force ; and it is necessary
to give them the meaning which best suits the scope and object of the
statute without extending to ground foreign to the intention. It is,
therefore, a canon of interpretation that all words, if they be general and
not express and precise, are to be restricted to the fitness of the matter.
They are to be construed as particular if the intention be particular ; that
is, they must be understood as used with reference to the subject-matter
in the mind of the Legislature, and limited to it ”’

In the present case, however wide may be the general terms implied
in Sections 5 (3), 5 (4) or 11, they must be read as being restricted to the
subject of highway circulation and cannot be extended to the subject of
commercial competition or some other similar objects.

Under such a rule of interpretation, it is not possible to say that the
restriction inserted by the Board, in the Appellant’s licence, was justified

40 by the terms of The Motor Carrier Act and it must, therefore, be considered

as ultra vires.

For those two reasons, both because the permit required by the
Appellant was within the jurisdiction of the Department and of the
Minister and did not come under the competency of the Motor Carrier
Board, and also because, even if it did, that Board exceeded its authority
and dealt with a matter with which it was in no way concerned, we must
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come to the conclusion that the licence issued by the Board to the Appellant
is invalid.

That being so, it disposes of the Plaintiff-Respondent’s action and
claim and, with due respect, I find all the other questions irrelevant.

To the questions submitted by the learned trial Judge, I would
therefore answer :

1. The operations or proposed operations of the Defendant-Appellant,
within the Province of New Brunswick or any part or parts thereof, as
above set forth, are not prohibited or in any way affected by the provisions
of The Motor Carrier Act, 1937, and amendments thereto. On the
contrary, such operations or proposed operations are specially provided
for in Regulation 13 made under authority of The Motor Vehicle Act. The
attempt to restrict them in the order made by the Motor Carrier Board is
illegal and wultra vires.

As the only foundation for the Plaintiff-Respondent’s action is this
illegal restriction and, indeed, the complete lack of authority in the Motor
Carrier Board to issue the licence at all is sufficient to decide the present
case between the parties, it becomes immaterial to pass upon the validity
of the two acts of the Legislature of New Brunswick.

As T said, the object of submitting these legal questions to the
Appellate Division of the Supreme Court of New Brunswick being limited
to the purpose of deciding the case, it is therefore sufficient for that purpose
to come to the conclusion that the licence can in no way support the
conclusions of the Statement of Claim and it is unnecessary to go further.

Consequently, I decline to answer the second and third questions. The
Statute 13 Geo. VI, c. 47 (1949), referred to in Question No. 2 does appear
to me to be intra vires, for I fail to see how the amendment to Section 4
of the said chapter, as amended by c. 37 of 3 Geo. VI (1939), introduced
by 13 Geo. VI (1949), c. 47, can have any bearing on the case. The
amendment in question consisted merely in striking out the word ““ and ”’ in
the fourth line thereof and substituting therefor the word * or,” and
in striking out the words ** within the province,”” being the last three words
of the said section.

The result of that amendment is, therefore, that Section 4 thereafter
read :

*“ The Board may grant to any person, firm or company, a licence
to operate or cause to be operated public motor buses or public motor
trucks over specified routes and between specified points.”

As originally enacted by The Motor Carrier Act, 1937, Section 4 read
(without repeating the whole of it) :

“. .. .alicence to operate or cause to be operated within the province
public motor buses . . . .”

By the amendment of c. 37, 3 Geo. VI (1939), the words ““ within the
Province ” were struck out, Where they originally stood, and were added
at the end of the section, so that it afterwards read :

“The Board may grant to any person, firm or company a licence to
operate or cause to be operated public motor buses or public motor trucks
over specified routes and between specified points within the province.”
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The effect of the amendment by c. 47 of 13 Geo. VI (1949), was that
the words * within the Province,” being the last three words of the said
section, were struck out.

I must confess that I do not see the difference, for, in my opinion, the
section, as amended, has exactly the same effect as it had before. Not-
withstanding the deletion of the words  within the Province,” at the end
of the section, the latter continues to be susceptible of meaning and
application only to the operations within the province, and the Courts
would be extremely loath to give it any other meaning, for the legislation
adopted by the Legislature of New Brunswick must necessarily be
understood to be limited to the territory of New Brunswick, as that
Legislature could not possibly be considered as having attempted to
legislate upon operations outside the province.

As for Question No. 3 :

‘““ Are the proposed operations prohibited or in any way affected by
Regulation 13 of The Motor Vehicle Act, Chapter 20 of the Acts of 1934
and amendments, or under Sections 6 or 53 or any other sections of The
Motor Vehicle Act ?”

1 have already expressed my opinion that none of these sections
prohibits the Appellant’s operation in New Brunswick. On the contrary,
they provide for the manner in which these operations may be carried out
in that province. TIndeed, Section 7 (2) specifies that a foreign vehicle
which has been registered theretofore outside of the province need only
*“ exhibit to the Department the Certificate of Title of Registration, or
other evidence of such former registration as may be in the applicant’s
possession or control or such other evidence as will satisfy the Department
that the applicant is the lawful owner of the vehicle.” It follows, by
necessary implication, that this requirement will be held sufficient and that
the foreign motor vehicle will then obtain the necessary registration to
operate upon any highway in New Brunswick, as provided for by
Section 6 (1).

Section 53 goes no further than to say that ““ no motor vehicle shall be
used or operated upon a highway unless the owner shall have complied in
all respects with the requirements of this Act.” Of course, it adds that no
operation can be carried on ““ where such highway has been closed to motor
traffic under the provisions of the Highway Act,” which is not only proper
but natural.

Then, Regulation 13, as we have seen, specifies that “ No person
operating a motor vehicle, as a public carrier, between fixed termini outside
the Province shall operate such motor vehicle on the highways of the
Province unless the operator is in possession of a permit issued by the
Department setting forth the conditions under which such motor vehicle
may operate and after payment of such fees as the Minister may determine
fair and equitable.”” This, of course, is not prohibition. It is only regula-
tion which assumes that, provided the conditions set forth in Regulation 13
are complied with by the Appellant, he will receive the permit to operate
on the highways of New Brunswick. To that extent, of course, the
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proposed operations of the Appellant are affected ; and that is, in fact, the
effect of the answer given by the Appellate Division of the Supreme Court
of New Brunswick that all that the Appellant has to do is to comply with
the provisions of The Motor Vehicle Act and the Regulations made there-
under, and, after he has done so, he may operate on the highways of New
Brunswick.

All that the Appellant had to do, if he had not done so already (and it
was assumed at Bar that he had complied with it), is to apply to the
Department for a permit which will set forth the conditions under which
his motor vehicles may operate and pay such fees as the Minister may
determine fair and equitable. But, as 1 have mentioned before, when
once he has that permit, or if he has it already, such permits issued by the
Department with the approval of the Minister does away entirely with the
obligation of getting a licence from the Motor Carrier Board under Section 4
of The Motor Carrier Act, 1937. Regulation 13 under The Motor Vehicle
Act applies specifically to foreign owners who are already registered in their
own province or country, while Section 4 of The Motor Carrier Act is a
general enactment which does not concern the foreign owners. It is quite
clear that a vehicle owned by a non-resident, so far as the obligation to
obtain a licence is concerned, is particularly dealt with in The Motor Vehicle
Act, more especially Regulations 8, 9 and 13 under that Act, and not by
The Motor Carrier Act.

All that we have to do on the present appeal is to give our answers to
the questions submitted by the trial Judge to the Appellate Division of the
Supreme Court of New Brunswick and then, after the questions have been
answered, to refer the matter back to the Supreme Court Chancery Division
for further proceedings, presumably so that the trial Judge shall deal with
the case in accordance with those answers.

In the Appellate Division the Court ordered that the Plaintiff-
Respondent should have the costs of its application. As the present
answers are contrary to those that were given in the Appellate Division
and as they are in favour of the Defendant-Appellant, I presume that, on
the present Appeal, it should be said that the Appellant shall have his costs
both in this Court and in the Appellate Division.

The result of my Judgment is that it is unnecessary to pass upon the
interventions of the Attorney General of Canada, of the Attorneys General
of New Brunswick, Nova Scotia, Ontario, Quebec, Alberta, Prince Edward
Island and British Columbia, as well as those of the Canadian National
Railway Company, the Canadian Pacific Railway Company, the Maccam
Transport Limited and the Carwill Transport Limited. They were
interested only in the question of the constitutionality of the New Brunswick
Acts. As it happens, in my respectful view, the Court is not called upon
to decide that question, in order to dispose of the present litigation ; and
it is well within the usual practice of the Judicial Committee of the Privy
Council to avoid deciding any other question than that which is necessary
to settle the difficulty between the parties. To support that practice, it is
sufficient to refer to the Judgment of the Judicial Committee in Regent T'axy
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and Transport Co. v. La Congregation des Petits Freres de Marie, 1932,
A.C. 295.

The result would show that, unfortunately, all these intervenants were
mobilized to no purpose, except perhaps that this Court has been privileged
in listening to very interesting arguments on the question of the constitu-
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course, a satisfaction that this Court should be relieved of the obligation to
decide such a moot question. We should not suppose that the intervenants
expected to be granted costs in this matter. They were appearing merely
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usual not to grant costs to the intervenants.

Of course, in view of the result, neither the Appellant nor the
Respondent could legitimately obtain an order for costs against either of
the intervenants. That also disposes of the motion of the Respondent
praying that this Court should review its former decision that there should
be no costs either for or against the railway companies of their intervention.
The motion will, therefore, stand dismissed without costs.

() KERWIN, J. :

This is an appeal by Israel Winner, doing business under the name
and style of MacKenzie Coach Lines, against a decision of the Appellate
Division of the Supreme Court of New Brunswick in respect of certain
questions of law propounded for its opinion before trial by an order of
Hughes, J. The action was brought by S.M.T. (Eastern) Limited for an
injunction restraining Winner from picking up and letting down passengers
within New Brunswick in his motor buses running between points in the
United States and the Province of Nova Scotia over routes in New Brunswick
between St. Stephen and the Nova Scotia border, and also for other relief.

Subsequent to the order of Hughes, J., the Attorney General of New
Brunswick intervened. The Appellate Division answered the questions
in favour of the Plaintiff-Respondent but granted leave to the Defendant
to appeal to this Court. Pursuant to orders made by this Court or a Judge
thereof, the Attorney General of Canada, the Attorneys General of several
of the provinces, Canadian National Railway Company and Canadian
Pacific Railway Company, and two transport companies, intervened and
were represented on the argument. On the opening thereof, in order to
obviate certain difficulties that might otherwise arise, it was arranged that,
with the consent of the Attorney General of New Brunswick, he ex rel
the Plaintiff company, should be added as a party Plaintiff nunc pro func
by order of the Suprame Court of New Brunswick, and that has been done.

By agreement of Counsel made prior to the hearing before the Appellate
Division, the questions for consideration were enlarged. No evidence was
given but the matter has been argued on an agreed statement of facts
contained in the order of Hughes, J., and from this statement the
circumstances giving rise to the questions may be summarized as follows :

The Appellant, Winner, resides in the State of Maine in the United

(b) Kerwin
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States of America and operates his coach lines for the carriage of passengers
and goods for hire or compensation between Boston, Massachusetts, and
Glace Bay, Nova Scotia, and intermediate points. So far as his business
and undertaking in the United States are concerned, he operates under
certificates granted by the Interstate Commerce Commission (a federal
commission of the United States). So far as the Province of New Brunswick
is concerned, he holds himself out as a carrier of passengers and goods
(a) from outside the province to points along his route in the province ;
(b) from points within the province to points outside the province ; and
(¢) between, points in the province when such carriage is incidental to his
international or interprovincial operations. In view of the argument
before us, I take (¢) to mean not only that he will carry passengers and goods
between points in the province as an incident to stop-over privileges in
connection with the through passage from points outside to those within
the province and from points inside to those outside the province, but also
that he will carry all passengers and goods between those points. He applied
to the Motor Carrier Board of New Brunswick for a licence to operate public
motor buses from St. Stephen, New Brunswick, through New Brunswick
to the Nova Scotia border, which licence was granted but on a condition
the validity of which he challenges, viz., that he was not to embus or debus
passengers in New Brunswick. In fact, he operates his bus line so as to
attract and carry out the carriage of passengers described in (a), (b) and (c¢),
and proposes to continue doing so unless halted by judicial process.

The Plaintiff company is incorporated under and by virtue of the
New Brunswick Companies’ Act and is in the business (infer alia) of operating
motor buses for the carriage of passengers and goods for hire or compensation
over the highways of the Province of New Brunswick. It holds licences
granted by the Motor Carrier Board to operate public motor buses between
St. Stephen and Saint John, New Brunswick, over highway route No. 1
and between Saint John and the Nova Scotia border over highway route
No. 2 for the purposes of carrying passengers and goods for hire or
compensation. Routes 1 and 2 are the ones used by Winner.

As amended, the questions submitted for the opinion of the Appellate
Division are as follows :—

“1. Are the operations or proposed operations of the Defendant
within the Province of New Brunswick or any part or parts thereof as above
set forth prohibited or in any way affected by the provisions of The Motor
Carrier Act, 1937, and amendments thereto or orders made by the said
Motor Carrier Board ?

2. Is 13 Geo. VI, c. 47 (1949) intra vires of the legislature of the
Province of New Brunswick ?

3. Are the proposed operations prohibited or in any way affected by
Regulation 13 of The Motor Vehicle Act, c. 20 of the Acts of 1934 and
amendments, or under Sections 6 or 53 or any other sections of The Motor
Vehicle Act ? 7

In my view it is unnecessary to detail the provisions of The Motor
Carrier Act or The Motor Vehicle Act since, if the relevant provisions of

10

20

30

40



10

20

30

40

57

these Acts are validly enacted and are applicable to Winner, they authorize
what has been done by the Roard in affixing the condition to the licence
granted him. The important matter is whether the Legislature of New
Brunswick is competent so to authorize the Board so far as Winner is
concerned.

Prior to 1904, the title to the soil and freehold of highways in New
Brunswick was vested in the owners of lands abutting on the highways.
That year, by 4 Ed. VII, c. 6, Section 4, the soil and freehold were vested
in His Majesty. This enactment was repealed in 1908 and, by R.S.N.B.
1927, c. 25, Section 29, His Majesty released any right he might have under
the 1904 Act, and the title to the soil and freehold was re-vested in the
abutting owners. In my opinion the same ultimate result would follow
in provinces where the title is in the Crown. In either case, I take it to be
indisputable that highways, generally speaking, fall within * Property and
Civil Rights in the Province ” under Section 92, head 13 of the British
North America Act. The public right of passage over highways is in all
the members of the public, whether residents of the particular province
or any other, or of a foreign country, and subsists whether the fee is in the
Crown or abutting owners. That right may be interfersd with in some
respects by provincial legislatures and no question is raised as to its power
to require every public motor carrier to register provincially and carry
provincial licence plates. No claim is made to differentiate between
residents of New Brunswick on the one hand and, on the other, residents
of other provinces, or aliens. So far as residents of the Dominion outside
New Brunswick are concerned, it appears inadvisable to pass any comment
on the opinion expressed by two members of this Court in Accurate News
and Information Act Reference, 1938, S.C.R. 100, at 132. Now, as then,
T find 1t unnecessary to deal with the matter. It is also unnecessary to
express any view as to aliens but, when that time does arrive, the decisions
of the Judicial Committee in Cunningham v. Tomay Homma, 1903, A.C. 151,
and Brooks-Bidlake and Whitall Ltd. v. A.G. for B.C., 1923, A.C. 450,
will require consideration.

The claim of the Appellant, the Attorney General of Canada, and the
Railways, is founded upon the exclusive power of Parliament to legislate
in relation to - Works and Undertakings connecting the Province with
any other or others of the provinces, or extending beyond the limits of the
province.” It is, of course, settled that the effect of this and other
exceptions in head 10 of Section 92 of the British North America Act,
is to transfer the excepted works and undertakings to Section 91 and thus
to place them under the exclusive jurisdiction and control of Parliament
in accordance with the final clause of Section 91 :—

“ And the matter coming within any of the classes of snbjects
enumerated in this section shall not be deemed to come within the class of
matters of a local or private nature comprised in the enumeration of the
classes of subjects by this Act assigned exclusively to the Legislatures of
the Provinces.”
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Montreal v. Montreal Street Raslway, 1912, A.C.333 at 342. Contrary to
what had been alleged to be the effect of this decision, it was held by the
Judicial Committee in Re Regulation and Control of Radio Communication
in Canada, 1932, A.C.304 at 315 that * ‘ Undertaking ’ is not a physical
thing but is an arrangement under which, of course, physical things are
used.”

For the Respondent and those supporting it, it was argued that if it
cannot be said Winner had a work and undertaking connecting the province
with any other or others of the provinces or extending beyond the limits of
the province, he could not possibly come within the exception. This
contention in my opinion is not sound and, where necessary, *“ and  must
be read “ or.” That, I think, follows from the decision in the Radio case
but, if not, it should now be so declared.

Another argument, which was given effect to in the Appellate Division
was that since Winner is a resident of the United States of America he
could have no local work or undertaking in New Brunswick and that,
therefore, his organization could not be a work or undertaking connecting
the province with any other or others of the provinces or extending beyond
the limits of the province within 92 (10) (a). Emphasis is placed upon
“TLocal ” and “‘such ” in the opening words of head 10, ““ Local Works
and Undertakings other than such as are of the following classes,” and it is
said that the connecting or extending works or undertakings later mentioned
in (a) must be such as have their genesis in the province. In my opinion
there is nothing to indicate that the primary location must be so situate.

The latest expression of opinion upon head 10 of section 92 appears in
the decision of the Judicial Committee in the Empress Hotel case, C.P.R.
v. 4.4. for B.C., 1950, A.C.122, where it is stated at 142 :—* The latter part
of the paragraph (10(a)) makes it clear that the object of the paragraph is to
deal with means of interprovincial communication. Such communication
can be provided by organizations or undertakings, but not by inanimate
things alone.”” Whether at some time in the future, under circumstances not
now envisaged, “ undertaking >’ will be restricted to means of communica-
tion need not concern us at present since it is patent that the term includes
the business or organization of the Appellant.

The Appellant holds himself out as well in New Brunswick as in Nova
Scotia and the United States as a carrier of passengers and goods inter-
provincially, internationally, and intraprovicially. Arguments of convien-
ence and expediency may be advanced to indicate either that regulation by
a province of such things as rates and stopping places for people desiring to
travel from one point in New Brunswick to another on through buses would
not interfere with the regulation by the Dominion of rates and stopping
places for through traffic; or, on the other hand, that it would be
inconvenient, for instance, for a through bus to stop for a passenger and the
driver to find after proceeding some distance that the passenger desired
merely to go to another point in New Brunswick.

However, it is sufficient to state that in my opinion the interprovincial
and international undertaking of the Appellant falls clearly within
Section 92 (10) (a) of the British North America Act but that the carriage of
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passengers or goods between points (a) and (b) in New Brunswick is not
necessarily incidental to the Appellant’s undertaking connecting New
Brunswick with any other, or others, of the provinces or extending beyond
the limits of the province, except as to such carriage in connection with
stop-over privileges extended as an incident of the contract of through
carriage.

The questions put are very broad as they refer ; to the provisions of
The Motor Carrier Act, 1937, and amendments thereto ; to orders made by
the Motor Carrier Board ; to *‘ Sections 6 or 53 or any other sections of The
Motor Vehicle Act,” ¢. 20 of the statutes of 1934 and amendments ; and to
Regulation 13 issued under the latter Act. Furthermore, the questions as
settled by Hughes J. were added to merely on the consent of counsel. That
is really attempting to do what only the Governor General in Council or
Lieutenant Governor in Council are authorized to do. It is inadvisable in
such a proceeding as this to attempt to deal with all the provisions of either
Act or orders or regulations made thereunder, and in fact many of them were
not even reterred to in argument.

The questions should be answered by stating that the New Brunswick
Statutes and Regulations in question and the licence issued by the Motor
Carrier Board to the Appellant are legally ineffective to prohibit the
Appellant by his undertaking from bringing passengers into the province
from outside the province and landing such passengers in the province, or
from carrying passengers from any point in the province to a point outside
the limits thereof. They are also ineffective to prohibit the transportation
of passengers between points in the province, to which passengers stop-over
privileges have been extended as an incident of a contract of carriage.

The appeal should be allowed, the order of the Appeal Division set
aside, and the questions answered as above. The Appellant is entitled as
against the Respondent, S.M.T. (Eastern) Limited, to his costs of the hearing
before the Appeal Division and to two-thirds of his costs of the appeal to
this Court. The motion by the Appellant to vary the terms of the order of
this Court granting leave to Canadian National Railway Company and
Canadian Pacific Railway Company to intervene was abandoned and it
will, therefore, stand dismissed without costs. There will be no costs of
other motions to add any intervenant. There will be no costs for or against
the Attorney-General of New Brunswick or any intervenant.

(¢) TASCHEREAU, J.:

In his action the Plaintiff-Respondent claims that the Defendant has
no legal right to embus or debus passengers within the Province of New
Brunswick, and prays for an injunction to restrain him from doing so.

The Defendant, who resides at Lewiston, Maine, is in the business of
operating motor buses for the carriage of passengers and goods. On the
17th of June, 1949, The Motor Carrier Board granted him a licence permitting
him to operate public motor buses from Boston, Mass., through the Province
of New Brunswick, on highways Nos. 1 and 2 to Halifax and Glace Bay, in
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the Province of Nova Scotia, and return, but not to embus or debus passen-
gers in the said Province of New Brunswick after August 1, 1949. It is his
contention in his statement of defence and counterclaim, that his operation
of buses is primarily international and interprovincial, and that incidentally
he may therefore embus and debus passengers within the Province of New
Brunswick, and also carry passengers from points within the Province to
destinations also within the province. He claims that his operations
constitute an *‘ undertaking ” connecting the Province of New Brunswick
with another Province of Canada, and extending into the United States of
America, within the meaning of s. 92 (10) (a) of the British North America
Act. He asks for a declaration that his operations are not prohibited by or
subject in any way to the provisions of The Motor Carrier Act, and that
13 Geo. VI, c. 47 (1949) under which the definitions of ** public motor bus ”’
and “ public motor truck ” were altered to include interprovincial and
international motor carriage, be declared ultra vires of the Legislature of the
Province of New Brunswick.

Pursuant to the Rules of the Supreme Court of New Brunswick,
Mr. Justic