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IN THE PRIVY COUNCIL No. 49 of 1955

ON APFEAL

FROM THE SUFREME COURT OF CYPRUS

IR BETWEEN:-

'MICHAIAKIS SAVVA KARAOLIDES Appellant

s — and S—

o ‘T HE QUEEN .oa Respondent

CASE FOR THE APPELLANT

RECORD
l. This is an appeal by Special ILeave granted p. 185
by Order in Council dated the 22nd day of
December 1955 from a Judgment of the Supreme p.174 - 184

Court of Cyprus (Zekia and Zannetides, JJ.)

dated the 12th November, 1955, dismissing the

Appellant's appeal from the Judgment of p.159 - 169
the Assize Court of Nicosia (Hallinan, C.J.,

Pierides, P.D.C., and Ekrem, D.J., sitting

without a jury) on the 28th October 1955,

whereby the Appellant was convicted of the

murder of Michael Poullis, a police constable,

on the 28th August, 1955, and sentenced to

deathe

2. The appeal 1s based in the main on three
grounds. The first and most important ground
is that the Trial Court admitted in spite of
the objection of the Appellant'!s Counsel a
large volume of inadmissible evidence which
was highly pre judicial to the Appellant. The
Supreme Court held on appeal that part of this
inadmissible evidence should have been
Bexcluded in fairness to the Accused" and that
even 1f this part of the evidence was
"strictly admissible, its prejudicial effect
might well outweigh the necessity of calling
such evidence", but that the remainder was
admissible. The Supreme Court then went on
to hold that the Trial Court in accepting the
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Progsecution's case and ro jecting the Defence had
not been influenced by the part of the
Prosecution's ovidence which the Supreme Court had
hold to be pre judicial to the Appellant. The
Appellant submits that the Supreme Court was wrong
in holding that the Trial Court had not been
influenced by this evidence, and also wrong in
holding that the remainder of this evidence was
admissiblec.

3. The law of evidence 1In Cyprus is, subject to
Immaterial exceptions, that which prevalled in
England on the 5th November, 1914 (Evidence Law,
Cap. 15, Laws of Cyprus, 1949). The power of the
Supreme Court of Cyprus in dealing with criminal
appeals, where evidence has been wrongly admitted
at the trial, (Criminal Procedure Law, Cap. 14,
Laws of Cyprus, 1949), is in substance identical
with the power of the Court of Criminal Appeal in
England, under the proviso to section 4 (1) of the
Criminal Appeal Act, 1907. It is submitted that
the correct rulc ‘is that whero evidence is wrongly
admitted by the Trial Court the conviection must be
quashed unless the wrongly admitted evidence 1is of
such a naturc that 1t cannot rcasonably be said to
have affected the minds of the Tribunal of fact,
in this case the Judgos of the Assize Court who
had admittod the evidence as 'being relevant. - The
Appellant submits that the nature of the. evidence
which the Supreme Court held on appeal to have
been wrongly admittod in thls case was such that
it was wrong to hold that there was no
possibility that the Trial Court was affected by
this evidence, and that it must inevitably have
reached the same verdict if this evidence had
been excluded. The Appellant will rely on the
observations of the Supreme Court referredito
above, namely, that the evidence should have been
"excluded in fairness to the Accused" and "the

pre judicial: effect™ of the evidence, as showing
that the Suprome Court itself recognised that the
nature of the evidence was such that it could not
be said that the evidence could not have affected
the minds of the Tribunal. It is submitted that
one cannot hold at one and the same time that
evidence is unfair and pre judicial to the Defence
and that it cannot affect the minds of those who
admitted it. The Appellant further submits that
it was in fact clear from the proceedings at the
trial that the Trial Court had been affected by this
inadmissible cvidence. This point is developed
below, in paragraph 22 of this Case. The
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Appellant will rely upon the rcmarks by the Trial
Court during the trial and in the course of the
judgment of the Trial Court (referred to below in
the same paragraph), and also on the weakness of
the Prosccution's casc apart from the evidence
wrongly admitted, as showing that the Trial Court
was influenced in arriving at their conclusion by
the evidence which the Supreme Court held to be
wrongly admitted. As to that part of the
evidence which the Supreme Court held to be
admissible, the Appellant submits that that Court
erred in holding this evidence admissible, and
that if the Supreme Court had come to a correct
conclusion on the admissibility of this evidence
it must have quashed the conviction.

4. The second ground on which the Appellant
relles is that the Trial Court wrongly refused to
permit certain questions to be put by the
Appellant!s Counsel in cross-~examlnation to one
of th? prosecution witnesses (Feyzi Derekoglou,
POW.S Ll -

This polnt 1is developed below in paragraphs 24
to 28 of this Case.

5. The third ground upon which the Appellant
relies is that the Trial Court in its judgment
seriously mis~directed itself upon, or
misunderstood and mis-stated, one of the
important questlions of fact which it had to
decide, namely the question whether the Appellant
had establlished an alibi.

This point is developed below in paragraphs 29
to 35 of this Case.

6. . The story of the murder as disclosed by the
evidence called by the Prosecution was as
follows: On Sunday morning the 28th August,
1955, there was a political meeting of the "old
trade unions" at the Alhambra Hall in Ledra
Street, Nicosia. The meeting finished at about
midday. At about 12,25 p.m. the sald Police
Constable Poullis, who was on duty in plain
clothes, was standing in Ledra Street at the
entrance to the Woments Market, which is not far
from the Alhambra Hall, when three men walked
out of .the Women's Market and surrounded him.
One of the three men fired three shots. Poullis
staggered forward a few paces and fell dead.

The men ran away. The man who fired the shots

RECORD
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picked up a bicycle from the pavement some yards up

Pe22,11.30=3"7 Ledra Street as he ran. He first pushed and then
rode the bicycle, When he came to the junction of
Ledra Strcet and Kykko Avenue a member of the

Ped4, lo.4. public threw a bicycle in his path, and thus
knocked him off the bicycle. The murderer
abandoned the bicycle, ran down Kykko Avenue, and
disappearced into a side turning. The case for the
Prosecution was that this man was the Appellant.

7. Apart from the evidence which is impugned as 10
inadmissible, the Prosecution's evidence falls into
three main categories :=-

(1) The evidence of eye witnesses who claimed to
identify the Appellant as the murderer.

(2) Evidence that the bicycle on which the man
attempted to escape belonged to the Appellant.

(3) Evidence of the bohaviour of the Appellant
after the offence.,

8. The evidonce of the eye witnossecs called at
the trial was conflicting. There were in all 20
eight eyc~-witnesses or alleged eye witnesses, four
called by the Prosecution and four by the Defence.
Of the Prosecution witnesses the first, Hussein
op 4-7 Mehmet Djonkiz (P,W.2) a taxi driver, claimed to
have seen the murder, and identified the Appellant
as thc murderer both in Court and at an
identification parade held by the police on the 4th
Scptember 1955. The Defence was able to
establish by evidence that this- witness was lylng
and that in fact he was not in Ledra Street at all 30
at thc material time but either in his employer's
office or driving a taxi a considerable distance
pPsl62, 1.39, from the scene of the murder. In the judgment the
Court said that, apart from this evidence called by
the Defencc, they had already come to the
conclusion from this witness'! demcanour in the box
that they could not rely on his evidence.

Of the threc romaining Prosecutlon cye-witnesses,
Christodoulos Michael {(PsW.5), the person who had
thrown his bicycle iIn front of the escaping 40
murderer, and thus had a better opportunity to see
him than anyone else, did not identify the
dp44, 1.40 Appelliant as the murderer at the said identification
parade, and at the trial said in cross-examination

4,
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that the Appellant was not the murderer. He was
immodiatoly pressed by the Chief Justice and
then said "he was not sure'.

The other two Prosecution eye-witnesses were
both connected with the Police. Mehmet Ismael
(PsW.4) was a Police Constable and Feyzi
Derekoglou (P.W.3) a Special Constable. Both
those witnesses identified the Appellant at the
identification parade and in Court. There were
various weaknesses in the evidence of these
witnecgses. (The evidence of Derekoglou is
examined below in paragraphs 24 to 28) In any
event it is submitted that the Trial Court
should havc been very cautious in considering
evidence of identification by Police Officers
in a case where a Police Officer was the victim,
where the Prosecution witness who had the best
opportunity to sec the murderer did not identify
the Appellant, and where the Police had held an
identification parade at which a witness whom the
Court held to be unreliable had picked out the
Appellant as the murdercr, and where the
witnesscs who did identify him had only a limited
and momentary opportunity of seeing the murderer
facc to facec.

9. Against this evidence thc Defencc called four
cyc-witnesscs, three of whom were independent,
having no conncetion whatsoever with the
Appellant. The fourth witness was the
Appcllant's brother-in-law. One of the threce
independent witnesses, Panayotis Hallis (D.W.4),
had chascd the murdercr and had attended the
Police idontification parade, and said that the
person he chascd was not in the parade. Another
of the three, Yangos Myrianthopoullos (D.W.3), a
school mastor, said that he had watched the
murdercrs cscapc and that the Appcllant was not
onc of thom. The third was Georghios
Haritonidecs (D.W.2) who was at the matecrial time
in his kiosk at the cntrancc to thce Women's
Market within a very fow yards of the murder, and
saw the three men who passed in front of his shop
when coming out of the market; hc said that the
Appcllant was not onc of the three men who
surrounded P.C. Poullis. Both these last
witnessos had voluntecercd to give cvidence for
tho Defence when they saw the Appcllant's picture
published in the Press during the Preliminary

RECORD
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.96, lel9 to
»_'3057, 1.48.

;_“066, 1'19.

Investigation, and realised that the Police were
prosccuting the wrong man.

10. Therc was evidencce -as the Appellant submits,
strong cvidence- before the Trial Court to
establish an alibi for the Appellant, to the
cffcct that, at the time of thc murder, hec was at
his unclec!s houso in another part of Nicosia. As
already mentioned, the manner in which the Trial
Court doalt with this evidence is the subject of
the Appellant's third ground of appcal. The 10
evidence in support of the alibi, (which can be
convenicntly stated at thils stage) was as

follows :w

The Appcllant's uncle, Damianos Michael Kamonos
(P,We13), who was called by the Prosccution to
prove that the bicycle used by the murderer
belonged to the Appellant, gave evidence in cross-
examination supporting the Appcllant's alibi. The
Prosccuting Counsel, encouraged by the Court,
attemptoed to establish during re-examination that 20
Damianos was a hostile witness on the alleged
ground that he had not, when he was interviocwed by
the Police, disclosed the Appellant!s presence in
his house at the matcrial time. Howcver, when one
of the Police Officers was called to support this
allegation, he said that Damianos, when
interviewed by him, had begun to tell him that the

‘Appellant was at the witness's house at the

material timc, but that, on the instructions of
his (the Police Constable's) superiors, this 30
matter was decliberately not recorded.

The ovidence of Damianos was supported by three
witnessos called for the Dofencee. The disclosure
of the alibi to the Police by Damianos and the
conduct of the Police when it was disclosed are
points of great importance, because both the Trial
Court and thc Supreme Court used as material for
discrediting the alibli that it had not been
disclosed to the Police at the earliest
opportunity. Furthor, this conduct of the 40
Police was, the Appellant submits, another reason
why the Court should have approached the evidence
of the two Police eye~witnesses with great
caution.

11. The sccond category of evidence relied upon

by the Prosecution (apart from the evidence to
which objection was made) was to the effect that

6.
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the bicycle on which the murderer tricd to make
his escape belonged to the Appellant.

The Appellant admittcd that the bicycle
belonged to him but said that on the morning in
question he had lent it to his brother-in-law,
Phidias Christodoulou (D.W.11). This was
corroborated by Phidias, who said that hce had
borrowed it to go to the trade union mecting at
the Alhambra Hall, that on arrival there he left
it in Ledra Strocet, and that- after he came out
from the meeting he saw the murderer take the
bicycle in his flight. The evidencc of the
loan of the bicycle to Phidias was also
corroborated by a cafo proprietor, Costas
Moshitis (D.W.6), who had becn asked by Phidias
to go with him to the mecting, and had hcard and
scen Phidias borrow the Appellant!s bicycle.

This evidencc was also corroborated by a numbor
of other witncsses who said that they had sccn
the Appellant on the morning in question riding a
Lady!s bicycle, that 1s, a blcycle other than his
OoWn. (It was, of coursc, tho tracing to the
Appcllant of the bicycle which had been abandoned
by. the murderer that led the Police to suspcct
the Appellant).

12, The third category of cvidence relied on by
the Prosccution, apart from the evidencc
objected to, was the conduct of thc Appecllant
after the crimc. The conduct consisted of, in
cffect, going into hiding. Aftcr the murder,
the Appcllant failed to go to the office where he
worked; on the 3rd Septcmber 1955 hc was scen by
the Police trying to avoid a road block at
Chatos by walking through the fields, and when
then questioned by the Police he gave a false
namc, address and occupation.

The Appcllant admitted thoese allegations but
explained his conduct by saying that, while he
was at his uncle's house on the morning of the
murder, Phidias camc to the house and told him
that the murderer of P.C., Poullis had taken his
bicycle and had attemptcd unsuccessfully to make
his oscape on it, and that the bicycle had
fallen into the hands of the Police. The fact
that Phidias came to the house and took the
Appellant asidec and spoke to him was confirmed
by the other witnesses who were present.

RECORD
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108, 1,10
.108, 11.11-16

«111, 1l.45
7xe) p.llg, 1.2,

Exe.8 p.188.

Tho Appellant said that hce was frightconcd by
the news which Phidias brought to him. There
had rccently been an unexploded bomb outrage in
the officec wheorc he worked, and.he felt that he
was bound to comc under suspicion, and that at the
very lecast he would be deotained under the
Emcrgency Regulations. S0 he decided to go into
hiding. "

13. The Appellant submits that on the cvidence
summarised above it is qulte impossible to say 10
that the Trial Court was bound to have convicted

him of the crime if the Court had not wrongly

admitted the inadmissible cvidence alrcady

mentloned, which was very prcjudicial to his case.

The cvidence of identification by two Police

witnesscs out of oight eyc-witnesscs called was,

it is submitted, very weak, cspecially when sct

against the ovidence of the alibi. The othor

mattors, namely, tho bicycle and the conduct

after thoe erimc wore not so strong that a 20
conviction could in the clircumstances be

founded on them alonece. They werc no more than

matters of suspicion which might in certain

conditions strengthen the Prosecution'!s case, but

which, it is submitted, the Appollant had

adequately displaced by his explanations,

supportod by the cvidence of other witncsscse.e It

cannot possibly be said that thils is a casc where

no reasonablc Court could have come, on the above
cevidencec, to any verdict other than guilty. 30

14. Turning now to dovelop the Appcllant'!'s first
ground of appeal, the cvidence which the Appellant
submits was inadmissible was as follows :-

When the Appellant was stopped by the Police on
the 3rd Scpbtember at the road block at Chatos a
picce of papcr was found in his breast pockct.

On it was written, in Greek, words which in tho
translation oxhibited at the Trial ran as
follows -

2.9.55.
"Zedro, 40

I am scnding you the bearer of thesc
prosonts and look after him well. He is a
good boy end a patriot to the point of solf-
sacrificc, you can trust him.

No onc should know about his identity.
AVEROFF".
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The Appcollant said in evidence that this note -
was folded when it was put into his pocket by, p.109, 1.1C
as he allcged, the driver of the motor car in
which he had travelled to Chatos. The Appellant p.109, 1.12
said that he had no idea of the contents of the p.116, 1.27
note and had not read it. The note itself
shows signs that it had at some time been folded
into four. It is clear from the Police
evidence that the Appellant made no attempt to
conceal or destroy this note, which he had
plenty of opportunity to do when he was halled
by the Police. This suggests that the
Appellant was quite unaware of the nature of 1ts
contents, and in particular of the description
of himself as "a patriot to the point of self~
sacrifice. The Police did not read the note P.116, 1.3¢
to the Appellant when they found 1it.

15, No objection was taken at the trial to the
production of this note. It is conceded that
articles found on an accused by the Police at
the time of his arrest may be produced in
evidence if they connect him with the crime.
This document might have been admissible simply
on the ground that it showed, as the admitted
conduct of the Appellant also showed, that the
Appellant was "on the run" at the time of his
arrest. But the Prosecution sought to make a
far greater use of this document. They sought
to use it, by itself and in conjunction with
other evidence, to prove, as they suggested,
that the Appellant had a motive for the murder.
It is submitted that this suggestion was in
effect simply a suggestion that the Appellant
was by reason of his character and association
a person who was more likely than another to
have murdered Poullis. As a result of this use
of the document, the Appellant submits that this
document comes into the category of evidence
which, even if admissible as something found upon
him on arrest, was in fact so prejudicial to the
Accused that it should have been excluded in
falrness to the Accused.

16. The improper use made by the Prosecution
and the Court of this document can be divided
into two parts. First, the Prosecution and
the Court relicd on the phrase describing the
Appellant as "a patriot to the point of self-
sacrifice"; and during cross-examination the
Appellant was asked the following questions :-

9.
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pelld5, 1.44.

p.178,

l.22

"Q. (by Prosecuting Counsel): "Did you at any time
tcll oclther your trusted friend" (with whom
the Appellant said he had lived after the
myrder) "or Christoudes" (the driver of the
motor car) "that you werc a patriot up to
self sacrifice? A. No.

"Q. This letter says that you have been sent to
this Zodro to be taken care of and that you
are a good boy and patriot to sclf-
sacrifice? 10

Court: What do you think it is meant by this
exprossion 'a patriot up to sclf-sacrifice'?

a, I have no idea who thoe author of this
lotter is and I do not know what prompted
him to write that letter in these words.

"Q. You would not describe yourself as a
patriot up to a polnt of self-sacrifice?

"A. No."

The above quotation shows that the Prosecution and

the Trial Court attached great importance to this 20
description of the Appellant. This description

was also referred to in the judgment of the

Supreme Court as "sugpesting strongly that the

Appellant was not a victim.of unfortunatc
circumstances”. It appears to have beon

overlooked that this was mcrely a description not

by a witncss, but by an unknown third party, of

the Appcllant!s charactor. Such cvidence would

have beon inadmissible cven if given in evidence

by a witncss at the trial; indeed the Prosecuting 30
Counscl, when he attempted to ask a Defcnce

witness whether the Appellant was not to his

knowledge an ardent nationalist, was stopped by the
objection of Counsel for the Defence. Such

evidence did not become any more admissible

beecause it was in writing and was the opinion of a
person not before the Court.

1g. The second use which the Prosecution made of
this document (Ex. 8) was to suggest that it

showed some conncction between the Appellant and 40
EQKA, a terrorist organisation. The Prosecution

then proceeded, resting on this alleged

conneection, to give evidencc of a large number of

crimos which werc suspected of having been

committed by members of EOKA. Evidencc of the

10.
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alleged connection between the Appellant and
EOKA was extremely slender. There was no
evidence that he was a member of EOKA; he
himself denied in his evidence in chief that he
was a member and this answer was not challenged
in cross-examination. The Appellant's
connection with EOKA was indeed sought to be
inferred solely from the name of the alleged
addressee of the document (Ex. 8). This name
was wrltten in Greek at the top of the Note.

It was evidently very difficult to read as it
was at the trial first deseribed as Zodro, then
Zidro and finally as Zedro. For convenience
the name will be referred to hereafter as
Zedro. It was suggested by the Prosecution
and accepted by both Courts, without any
evidence to support it, that this was the name
of one of the lemders of EOKA. This
suggestion was founded solely on two leaflets,
also (wrongly it is submitted) admitted in
evidence, which were alleged to have been found
five months before the rmurder and which bore
the word "Zedro"; see paragraph 19 (¢) of this
Case. It was not suggested that there was any
connection between the Appellant and these two
documents.

18. The following witnesses were called in the
attempt to prove this part of the case.

(a) Neophytos Petrou (P.W.23) who said that
on the 31lst March he had lent a motor car,
TA 041, to one Gregoris Afxentiou and that
thereafter he did not see the sald
Afxentiou.

(v) Policé Constable Agathangelos Petrou
(P.W.24), who said that on the 1lst April
1955 he stopped the said motor car TA 041
at Ahna; the car was then being driven by
one Christofis Pandeli of Leopétri. He
said that he had found in the car 15
pamphlets, 12 hand grenades, 2 anti tank
mines, 2 pieces of fuse with detonator,
and other explosives; and that the said
Pandeli was tried at Pamagusta Assizes.
One of the pamphlets was exhibited as

Exhibit 13. . It was headed "EOKA" and
called on Cypriots to rise against British
I’Ule .

11,
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P80, 1631

p|86, 1' 5

p_.86_, l. 6
Exe¢l4(A) p.189

Pe87, le22

pe177, l.4%
p.178, 1. 1

p.178, 1.16

P 178’ 1,19

p. 95, 1,33

pP.191.
js 96, 1’5_0

(c) Police Sergeant Mehmet Jemal (P.W.25), who

said that on the lst April, 1955, he searched
the house of the said Afxentiou and found in
a pocket of a military jacket a piece of fuse
and a detonator and in a pocket of a pair of
trousers two leaflets which were exhibited as
Exhibits 14 (A) and (B). On the top left
corner both those documents had the letters
"EOKA"' and in the top centre the word in ink
"Zcdro'. Near to this were written in ink
Greck words which were evidently also
difficult to read but of which one suggested
translation was "File Number". Underneath
these words wore the figures 15 in Ex. 14 A
and 14 in Ex. 14 B. Ex. 14 A was dated the
28tk Maroh 1955, and Exs. 14 B was dated the
27th February, 1955. They purported to be
orders from thce leador of EOKA.

No evidence was given that these leaflets, or
any of the pamphlets mentioned below, bearing
the word "EOKAM", were or was in fact issued by
the EOKA organisation. No other ovidence was
given as to the identity of Zedro nor as to
whether there were one person or many persons
bearing such a name or nickname.

19. The Trial Court found that the evidence
summarised above proved that the addressee,
whoever he might be, of the notc found on the
Appellant, was a leader of EOKA. On appeal the
Supreme Court did not hold any of the above
evidence to be inadmissible, and even went so far
as to suggost (in spite of the absence of
evidence on the points) that "very probably" the
said Afxentiou was "Zeodro" and that Averoff, the
writer of the notc, was "anothcr EOKA man of some
influcnce, ! through whom the Appellant sought to
be protocted by Zedro. The Supreme Court found
that this showecd some assoclation betwecen the
Appcllant and EOKA.

20. To prove the criminal activitles of EOKA,
the Prosccution called the following witnesses:-

(a) Police Constable Fikret Feramez (P.W.27), who

said that he had picked up in a district of
Nicosia a pamphlet which was exhibited as
Exhibit 17, and that he handed it to
Inspector Kaminarides (P.W.26) on the 5th

12.
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September. This document had the letters
"EOKA" on 1t and suggested that a number of
Police Officers who had been "executed"
(including Poullis) were not "innocent!.

The Prosecution appears to have rclied on
this pamphlet as proof that EOKA admitted
having murdered the Police Officers referrcd to
in the Pamphlet including, of course, Poullis.
The Trial Court said in their Judgment that p.162, 1.15
stronger evidence than Exhibit 17 would be
required to establish such an admission and
they said that they would disregard this
Pamphlet. However, evidence of other murders
or attempted murders was admitted against the
Appellant and, as the Appellant understands the
Prosecution's case, the main, and perhaps the
sole, reason for suggesting that these were
EOKA crimes, and as such evidence against the
Appellant, was the reference to these crimes
in Exhibit 17.

(b) Police Constable Kyriacos Patsios (P.W.28), P.96, 1.32
who produced another alleged EOKA pamphlet Ex.18, p.192
(Exhibit 18) picked up in Nicosia on the
5th Aprill, 1955. This document was
addressed to the Cyprus Police. It warned
the Police for the last time and said that
"sanctions would be applied against those
with whom we shall fall to find
understanding".

(c) Police Inspector Christos Sophocleous .97, 1.5
(PsW.29), who said that on the 1lst July he
had picked up another alleged EOKA pamphlet Ex.19, p.193
(Exhibit 19) outside Nicosia. This was
also addressed to the Police and said that
"whoever offers resistance to the Cypriot
Patriots will be executed!, but that "no
one will suffer anything so long as he
does not obstruct our work'".

(d) Police Inspector Sophocles Kaminarides
(P.W.26), who said inter alia that :-

(1) on the 1lst July he investigated the p.92, 1.1.
case of an attempted murder of John
Aspros, a Special Branch Police
Constable, and that no one was
detected.

13.
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p.’92, 1!70

E.lB'

po92, l.27.

Pe 2, l.28.

p.161, 1.48.

Pe 92, 1.31.

p092, 10460
p.100, 1.14.

p.lOO, l.21.
p.101, 1.10.

p.101, 1.17.

p.lOl, le23.

(i1) on the 13th July he investigated an
attempted murder of P.C. Poullis, (the
man subsequently murdered in this case),
and that he found a bullet which was
exhibitcd, Again no one seems to have
been detected.

Prosecuting Counsel told the Trial Court that the
bullet was "the same calibreY, presumably meaning
that it was thc same calibre as the bullet with
which P.C., Poullis was shot on the 28th August.
Whereupon the Court said "I see". The Appellant
can only imagine that the purpose o this
evidence (which appears to have been accepted by
the Court) was to suggest that the samc weapon
had been used in each case, with the inforence
that the Appellant had some connection with the
earlier attempt on Poullis! lifec. It is
difficult to concelve a more pre judicial piece of
inadmissiblc evidonco. However the Prosecution
continued to give in evidence that other crimes
were committed with 38 bullets, as is set out
bclow, and this coincidence clearly Impressed

the Trial Court who referred to it in their
Judgmont. (No attempt was made to prove that

any of these bullets had been fired from the

same revolver).

(1i1) on the 10th August, 1955, he investigated
the murder of Mikis Zavros, a mail
of ficer and Spccial Constable, who had
threc brothers in the Police force. This
man was said to have been shot in the
back, again by a .38 bullet.

(e) Police Inspcctor Styllis Iacovou (P.W.31),
who said that P, Sgt. Costopoulos of the
Spocial Branch of Famagusta was shot dead on
the 1lth August, 1955, again by a .38 bullet.

(f) Police Inspector Apostolos Papaconstantinou
(PeW.22), who sald that on the 16th August,
1955, ono Kikis Antonis Filiasides fired at
him with a pistol, using a .38 calibre
bullet. Filiaslides had run away and since
disappeareds. He added that there was no
personal grudge betwoen himself and his
assailant, but that the latter had
proviously boen arrested "in connection with
outrageous offences" and released because of
insufficient evidence.
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The Chief Justice then askod thce witness the
following questions :~

"Q. You had investigated into the casc of
some men Wwho were convicted in Larnaca of
explosions?

"A, That is so, my Lord, which occurred on
the night of the 1lst April.

"Q. You were in charge of this
investigation?

"A. That is so, my Lord.

"Qs On the 1st April?

"A. Yes, my Lord.

"Q. Certain persons werc charged?
"A. That is so, my Lords.

"Q. Werc they convicted?

"s, Yes.

"Q. When?

"A. On the 23rd Junc, my Lord."

These questions by the Chief Justice show, 1n
the Appellant!s submission, a desire to
introduce into the case against the Appellant
all the evidence of terrorist activitics on
the island on or after the 1lst April, 1955.
It does not appear whether the Accused in the
case referred to by the Chief Justice were
alleged to have becn members of EOKA. It is
submitted that these interventions by the
Chief Justice demonstratc how his mind had
becomo affected against the Appellant by the
suggestion of his conneetion with EOKA.

(g) Police Sub-Inspector Petros Paraskevas
(P.W.30), who said that on the 29th August
a certain Stavros Archilleas Papouls had
been brought into the Police Station at
Limassolas having been found writing
seditious slogans on the walls of tho
Turkish Family Court at Limassol, This

15.
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man was sceen to put three pleces of paper
into his mouth which were promptly rccovered,
and wore exhibited (Ex.20) (A) (B) and (C).
Exhibit 20 (A) purported to be a form of EOKA
ocath. Exhibit 20 (B) purported to bec an
EOKA order, dated 25th August, 1955, that all

group leaders arrange

that raids shall be

made when necessary during the noon hours.
Exhibit 20(C) purported to be another EOKA
order, dated the 25th August, 1955, that no
member should carry on him or hide in his
house anything incriminatinge.

21. The Appellant was asked in cross-examination,
both by Prosccuting Counsel and the Court, a
serics of questions set out below which were
clearly bascd on the assumption (which was not,
however, put directly to the Appellant) that the
Appellant had taken the EQOKA oath, Exhibit 20(A),

in which the member swore
Holy Trinity" that (inter
execcutc without objoction
organisation which may be
The form of the questions

"$in the name of the
alia) "he would

all the orders of the
assigned to him".

put by the Court shows

in the Appellant's submission that the Court'!s
mind had bcon affcected by the suspicion that the
Appcllant was comnccted with EOKA caused by the
inadmissiblc cvidonce called by the Prosecution,
and that this suspicion was not displaced by the
Appellant!s denial on oath, unchallenged in
e¢ross~-cxamination, that he was a member of EQKA.
The questions were as follows :-

"Q. Arc you a religious man?

"A, I am a Christian Orthodox.

"Q. If you swear on the Holy Trinity to do
something will you go back on it?

"A- No.

"Q. Whatever i1t may be you will do it to the

end?

"A. I would say that the object would be
carried to the end if I took an oath in
the name of the Holy Trinity.

"Court: If part of the oath was to implicitly
obcy somebody else's orders would you
carry out whatever these orders were?

16.
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"A. Before I should have given that oath I
should have tried to find out how that
oath would operatc on me and what my
obligations would bc on mc in taking
the oath.

"Court: Assuming for a momont that you took
the order (sic) to obey implicitly the
orders of another would you carry out
these orders no matter what they werc?

"A. I do not think I would ever find mysclf
in such a position because if I were to
take an oath I should havce known in the
first instance what was expected from
me and what I should do.

"Q. So you would not carry (sic) an oath to
carry out blindly another person's
order?

A, No."

22, In addition to the Court'!s interventions
referred to above, the Appcllant relies on the
following matters as showing that the Trial
Court attached a great deal of importance to
the inadmissible cvidence -

(1) Although the Defonce had given noticc to
the Prosecuting Counsel that they
objected to the admissibility of this
evidence, the Prosecuting Counsc¢l gave a
summary of it in opening. When the time
came for the Defence objection to bc made,
the Court did not call on the Prosccuting
Counsel to make any submission but itself
put forward arguments in favour of the
admissibility cf this evidence
itself, and asked the Defconce Counscl if
there was any objection. It is clear
from the Record that the Counscl for the
Defence had some difficulty in formulating
his argument owing to interruptions from
the Court. The Court's view was that this
cvidence proved motive, which was the
ground on which the Prosecution tendered
the cevidence, but it is clear from the
following passages that the Court intended
to usc it also to support the evidence of

17.
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identification: -

"Court:sseeee You start a train of
ovidence showing that Zodro is a certain
person connccted with EQOKA, but you have
to bring the trail back to the crime and
to the accused, in order that it should be
of any valuc as motive. You have to show
that Zedro and ECKA have threatened and
carried out attacks 'on the Policc, and
therefore it is likely that it is an
inference that the Court could draw that
the Accused who is one of their men killed 10

-Poullis in carrying out their orders.

"MR. PAVLIDES: I do see the point and
certainly do not suggest that motive is
inadmissible in evidence, but in my humble
submission it is a wrong way. It is rather
stretching the law of eovidence recgarding
motive a bit too far to bring up evidence
of matters found in the possession of other
people just on the single charge of murder,
in which T stress that there are eye- 20
witnesses on whose evidence the identity of
the prisoner must stand or fall.

"CQURT: But even when one has very good
evidence of identity it 1s always open to

the Defence at the end to say that there

is no scintilla of evidence and there is

no reason why the accused should kill the
deceased; and it is of some help to a

Court to be able to reply, 'well there is
evidence as to why he should do this!t. 30

"Court: The Court's ruling is that this
ovidence can go in and is relevant."

(2) In the course of the cross-examination of the
Appellant the Chief Justice intervened to ask
the following questions :-

"Q. Did you have at that time" (viz: at

the time when the Appellant was making the
journey on which he was intercepted and
daprested) "any suspicion that the murder

of Poullis might have been done by EOKA? 40

"A. Rather.

18.
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(3)

"Q. Did it not occur to you that if
you came under the protection of
the suspected murderers of
Poullis that your case was
rendered almost hopeless?'

This demonstrates, as the Appellant
submits, that the Court at a relatively
early stage, had been convinced by the
inadmissible evidence that the murder was
arranged and carried out by EOKA, and had
been pre judiced thereby in consldering
the Appellant'!s Defence on its merits.

In the Judgment of the Trial Court
delivered by the Chief Justice, the
following passage occurs :-

" The Prosecution have led evidence
to establish that this note found in
the possession of the accused was to
one of the leaders of the terrorist
organisation known as EOKA. On the
night of the 31lst March last a

certain Neofytos Petrou, of Lyssi,
lent his car to a man called Afxentiou.
There is evidence that this car was
afterwards found that night containing
explosives and also that in a number
of places throughout the Island
explosions occurred which were due to
the activities of EOKA. Indeed, a
pamphlet found in the car purported to
be issued by EOKA and declared its

ob jects were the liberation of Cyprus
from the English yoke, and declaring
the intention of the organisation and
its members either to kill or be
killed.,  The house of Afxentiou was
searched at Lyssi, and in his clothing
were found one document headed !'Order!
and another document headed !'General
Order! issued by Dighenis, the leader
of EOKA, and directed to one Zedro.
The Prosecution have thus established
that the noté which the accused was
carrying was directed to one of the
leaders of Eoka. They have also
produced some pamphlets picked up by
the Police purporting to bec distributed
by EOKA, and these arc put in cvidence

19.

RECORD

p.161, 1.11.



RECORD

(4)

in order to show that it was one of the
objects of EOKA to punish Police Officers
who resist thelr activities. Onc, on the
S5th April, which was direccted to the
Cyprus Policec, saild that sanctions will
apply to those who resist EOKA, and
another, picked up on the 1lst April, also
directcd to the police, states that
whoever offers resistance against the
Cypriot patriots will be executed.
Bvidence was then led that thesc were not
idle threats but were followed by deadly
attacks on the police. There was an
attempt on the life of a policeman called
Aspros on the lst July. Another attempt
to murder the victim in the present case,
Poullis, on the 13th July. Again a .38
bullet was used. On the 10th August
special constable Zavros was murdcred. Ho
had three brothers in the policc, one of
them in the Special Branch; and on the
11th August Police Sergeant Costopoulos
was murdered. All these attacks were
made on members of thce Special Branch.

The Crown have also put in a pamphlct
picked up in the Ayios Antonios quarter of
Nicosia on the 5th September. This
purports to be issued by EOKA and to state
that those policomen who have been
murdercd were justly murdored as trailtors.
In our view tho evidcnce that it was an
object of EOKA to threaten and to

execute these threats against members of
the Special Branch is established by the
first two pamphlets that I have mentioned
which were picked up by the police, and
the attacks on the policemen and their
killing. To establish the fact that
EOKA openly admits, after these crimes,
having done them, would, in our view,
require stronger cvidence than the
production of this pamphlet found at
Ayios Antonios quarter on the 5th
Scptember. We therefore disregard
Exhibit 17 for the purposes of this case."

Later in the Judgment, when the Court came
to consider their conclusions, the following
passage shows the importance the Court
attached to the. inadmissible evidcnce in
finding that the Prosecution's evidence of
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identity was true and in rc jecting the
evidence of tho Defcnce:-

" So that we have to consider who is
tcliing the truth; the eye witnesses
for the Crown, Derekoglou and P.C.
Ismael on the one hand, who positively
identified the accuscd, or to believe
the story that he was not there at all,
that some other person stole the
bicycle from Phidias while the accused
was in the house of Damianos. We have
to consider on the one hand the manner
iIn which these two eye~witnesses have
given their evidence and their
demeanour, and on the other hand the
incredible evidence given by Phidiag.

We have the incontrovertible evidence
that the man who shot Poullis was the
man on the bicycle of the accused. We
have it that the accused disappeared
immediately after the crime, we have it
that everything points to this crime
having been planned and ordcred by the
terrorist organisation known as EOQOKA,
and we have it that the accused when he
disappears after some days of hiding
goes off in a motor car with a note to
one of the leaders of EOKA.

It has been put forward by his Counsel
that EOKA would manage things better
than to let him ride on such a fateful
undertaking on his own bicycle, but we
must remember that but for a failure of
nerve on behalf of the accused when he
got to Chatos he would have escapod.
Only for his own failure of nervc the
organisation would have saved him. Ho
was unfortunate to have found so
resolute an eye-witness as Derekoglou
and Ismael, but neverthelcss he got away.

Having regard to the evidence against
him, which is not seriously challenged
by the defence, and the evidence of the
eye-witnesses Derekoglou and Ismael,
which we accept, we must reject his
evidence and his alibi."

21.
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With reference to the view of the Supreme Court

that the Trial Court had not becen influenced
by the evidcnce which it regarded as
inadmissiblo, the Appcllant submits that it
is clear from the parts of the judgment of
tho Trial Court set out above that it was in
truth so influencecd.

23. Tho iAppellant submits that on thesc passages
it is impossiblc for a Court to be satisficd (as

tho Supreme Court exprcssed itsclf to be satisfied)

that the Trial Court must have convicted the
Appellant even 1f the inadmissible cvidence
connecting the Appecllant with EOKA and purporting
to show that the present crime was one of a number
of EQKA crimcs had not beon produced.

It is clear from the judgment of the Supremc
Court that the only evidencc which this Court held
should, in falrncss to the Appellant, not have
been introduccd was the cvidenco of the unsolved
murders or attempted murders of Police Officeors
between the 1lst July and the 1lth August 1955,

All the other evidence, including the evidcncce
purporting to conncet the iAppellant with EOKA and
with certain crimes attributed to its agcncy, the
pamphlcts, and the desoription of the Appcllant as
a "patriot to the point of self-sacrifice" were
held to be admissible as evidence of motive and
indecd wore uscd by the Supreme Court against the
Appellant. The Appellant submits that the
Supremc Court came to a wrong conclusion on all
this evidence and if they had come to thc correct
conclusion they would have becen bound to quash tho
conviction.

24, The second ground of this appeal deals with
the interference by the Court with the cross-
examination of the Prosecution witness
Derekoglou (P.W.3.)

It must be remembered that the ovidence of this
witness was given abt a most critlcal poriod of the
trial. He was the third witness called by the
Crown. The first witness had merely produced the
plan. The second witness was the first alleoged
cye-witness, the taxi driver Djenkiz, who claimed
to have watched the murder taking place before his
cyes and identified as the murderor the Appellant,
whom he had undoubtedly picked out at an
identification parade. This witness had been
cross-examincd on behalf of the Appellant and in
spitec of a number of intoerruptions by the Court of
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the cross~examination, the result of his answers
was that the Court, as stated in its judgment,

had comc to the conclusion, beforc he left the p.162, 1.39

witness box, that hc was a witncss on whom they
could not rcly. Derckoglou, tho sccond of the
allcged cye-witncsses called by thc Prosecution,
who idcntified the Appellant, was thereforc a
most critical witness. If any doubt had been
cast on his credibility by his conduct and
answers in the box as a result of full cross-
cxamination, it is difficult to sece how the
Prosccution'’s case could have survived. It

is submitted, therefore, that the Court should
have becn anxious that his cvidence should be
fully tested by cross-examination. Instead of
this, the Court appeared to go out of 1its way to
assist and protect Derekoglou during his cross-
oxamination on the one vital point of his
evidence, namcly, how he came to identify the
Appellant as the murderer. In his evidence in
chicf Dorekoglou first described how he saw the
murderer escaping with the bicycle. He was
thon asked:-

"Q. How was that man dressed, will you p.23, 1.10

tell the Court?

"A. He had a white shirt, it looked to be
white, and he was about 5'8", I described
his age as 25 ycars of age.

"Q. Did you recognisc that man later? Do
you know who he is now?

"A, Yes, I know.
"Q. Who is that person?
"n. He 18 the accused there,

Lator in his evidence in chief he was asked ‘-

"Q. Did you know the accuscd? Had you seen  p.24, 1.5.

the accused before?
"A. Yes.
"3. Where?

"pA, T saw him at the Secretariat where I
used to work before."

23,
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He then described how hec picked out thc Appollant
al the identification parade on the 6th Scptember,
the same paradc at which the discroditced Djenkiz
had also identificd the Appellant.

25. During the carly stages of his cross-
examination it was suggestcd to Derckoglou that
he had not- had much opportunity of secing the
murdecrer, but to this he replied i~

"  When he turned and lookcd towards me I saw
him very well, I saw him on five occasions on
that day, and I looked at him very well, so
that I could recognise him again.'

Later in the cross-examination Counsel came to
his explanation of how he had later rccognisecd
the murderer as the Accused whom he already knew,
and the following incldent took place :~

Q. (By Counsel for Appellantp There is what
appears to me rather an extraordinary way in
which you came to fix on the accused as the
person whom you chased that day. What you said
today iIn Examination in Chief is that you did
not at that time recognise the person but latoer
you roccognised that the man was tho Accused."

There must have been some interruption by the
Court which is not recorded, because the Appellant's
Counsel then said to the Court :-

"PAVLIDES: I believe I am correct my Lord in
saying that that is how he put it.

"CHIEF JUSTICE: The only sort of delay was
apparently in connecting the man he was looking
at with the man he had lmown at the Secretariat.

"PAVLIDES: What did he actually say, my Lords?
I think rather that he put it in this way:
'Thon I did not connect the person I was
pursuing with the Accused'. £ I do not know
what he means."

Thc witness, who had thus been glven some time to
collecct his thoughts, and perhaps some assistance
in doing so, by the intervention of the Court,
then said :-
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26.

"WITNESS: My first improssion on that day
was that I had seen him somcwhere, but I
could not make up my mind wherc it was; but
at the identification parade I understood
that 1 had scen him at the Socrctariat.

"Q. I sce, so it was only at the
identification parade on the 4th Scptember
for the first time that you thought that the
person whom you were chasing was the pcrson
whom you had mot before at %he Secretariat.
Am T putting it correctiy?

"A. ©Not quite correct. The first thing I
saw at the police station was the same
person I saw on the 28th and thc same

person I saw at the Sceretariat.

"Q. Yes, but for the first time you
conneccted the person you had secn on that
day?

"CHIEF JUSTICE: It is very muddling, but
what he said is that: 'When I saw this man
immediatcly after the shooting his face
scemcd familiar, I had scon him before!.

Aind then he said that: 'At the parade I
realiscd the placc I had secn him beforc was
at the Secreotariat!. You must take it from
me that that is his evidenco. I have
listened very carcfully to hls cvidonce and
that is his evidencec.

"PAVLIDES: I am thc last person who wants
to waste the timec of the Court. DBut what I
am asking him is: Am I correct in assuming
that the first time you connected the

person you were chasing with the person

you had met ot the Secretariat was at the
Idcentification Parade. I said: Am I
correct? He said: Not quitec corrcct.

"CHIEF JUSTICE: Arec we in any doubt as to
what he says?

"Q. The first timec you connected the man
you saw at the Secretariat was at the
Identification Parade?

"A. Yecs."

The witncss was then asked whon he had met

25.
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the Accused at the sccrevariat and he answerew .l
1952 - 1953. Counsel then said: "You had not seen
him before and you had not seen him sincc until

the datc of this occurrence. The witness then,
possibly thinking that if he acccpted this it might
be suggested that it was improbable that he would
remember the Accuscd for so long a period, said for
the first time that he had scen the Accused in
1955, about 20 days before the murder, whon he (theo
Accusod) came to the witness! office and spoke to 10
onc of the witnoss! frionds., This was, of

coursc, an answor of grcat Ilmportances Not only
was 1t a complete change of the witness! evidence,
but it made much more improbablc his story that he
had looked very carcefully at the murderer on the
28th August, but had becen unable to recognisc him
as the man he know wcll by sight and had seen only
threc woeeks before. Counsel for the Dcfonce
naturally wanted to press the witness on this

story and the following is a Record of what took 20
place :-

"Q. And why then in connecting the person whom
you were chasing and thce accused did you not
think of saying that: 'It occurred to me that
it was the person whom I had seen not very long
ago in my office!. Why did you connect him
back to the Secrctariat, 3 years ago and not to
the last time you saw him 20 days previously?

"CHIEF JUSTICE This is all psychology,

bocause if it 1s psychology I can tell you the 30
reason. In one place he was working in the

samc building as the man, the other was a

flecting visit of a person ~ he would not have
remombered it if ho had not known him already

at the Secretariat - all this is infercnce and
psychological.

"PAVLIDES: I think psychologists can give
different reasons for the same event.

"CHIEF JUSTICE: The witness is called to give

facts, not to be introspective and analyse the 40
psychology of his own mind on different

occasions. I think thils is getting over subtle.

"PAVLIDES: We are cross-examining as to
credibility, that he said one thing and not the
other thing, and if the Court finds a reason
for everything he says it is no use cross-
examining.

26,
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"CHIEF JUSTICE: I am not finding reasons, I
am merely occasionally trying to keep the
cross-examination within bounds. I did not
for example stop you this morning on many
occasions, but what you were doing was
nothing more than repeating word for word
what he gave in examination, and I bore with
you.

"PAVLIDES: I have had long experience in
Court and it is the first time I heard that
my cross-examination is irrelevante. But I
must learn as I grow old.

"CHIEF JUSTICE: I did not say 1t was
irrclevant but I said it was repetitive,

"PAVLIDES"™: I must ask this witness = if
Your Lordships rule my questions out I will
of course abide by it - but I do ask the
witness why instead of linking the accused
with the person that had visited him 20 days
before this occurrence hce linked him up with
the Secrctariat two or three years ago.

That is my question.

"CHIEF JUSTICE: Well, I rule it out. I
consider it an over subtle gquestion of human
psychology which the witness should not be
required to answer unlecss he is an expert.™

27. The witness was further cross-ecxamined
about the occeasions when he had secn the accused
during 1952 -~ 1953. His answers were very
confused but the effect appcars to be that he
said that he knew that the Accused worked in the
Income Tax Officc during that period, that the
witness uscd to visit a fricénd in the Income Tax
Office at least once a wecek, and that he used

then to see the Accused; that, when he roememberecd

at the Identification Paradc that he had secen
the Accused before, he did not even then
romember that it was in the Income Tax Office
but thought that it was at the Sccretariat by
which he meant not the Secretariat building
where he himself worked and which was a separate
building from the Income Tax Office, but the
whole compound in which the Secretariat

building was situated and in which he included
the Income Tax Building. (This last explanation
was suggested to the witness by another

27.
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intervention of the Court, which was to some
cxtont contrary to the Court's carlicr suggestion
quoted above that the witness was in 1952-1953
working in the same building as the Accused and
therefore when the witness saw the Accuscd at the
identification paradc he had remembercd This
rather than the Accused's visit to the witness!
office in tho previous month.) Finally, the
Wwitness was askced what he had said to the
Magistrate about the number of times he had seen 10
the Accused at the Socretariat. The witness
first saild hc had told the Magistratc hec had seen
the Accused once; then he said that he had not
told the Magistrate anything on this point; then
he sald that hce could not remember; and finally
he said that he had told the Magistrate that he
had secn the Appcllant a few times and by this

he meant many timocse.

28, It is submitted that 1t is difficult to

concecive any less convincing evideonce and that 20
but for the interfercnce by the Court this

witness would have becn completely dis-credited

in cross~cxamination. The Trial Court in their
judgment made no reference to any of these

points and mecrely stated that they had

considercd the slight discrepancies in the

cvidoncc of this witness! statement, but they

did not consider that his evidencc or the

evidonce of the other witness who identified the
Appellant had been shaken in cross-—examination.’ 30

29. Turning to the third ground of this appeal,
the Appellant submits that the Trial Court crred
gravely in that 1t trcated the matter of the
alibi and the mattor .of the ovidence callcd by
the Defence reclating to the Appellant'!s bicyele
as closely bound up together, to such an extent
indeed that it held that the alibi must be

re jected unless.all the evidence reclating to the
bicycle was accepbed.

30, The cvidonce in support of the alibi has 40
alrcady becn set out above, in paragraph 10.

The evidence relating to the bicycle falls
into two parts. In the first, the Appellant,
his brother-in-law Phidias, and one other person,
all gave evidence that on the morning of the
murder, and some time before the murder, the
Appellant lent the bicycle to Phidias; and this
evidence was corroborated by other witnesses

28.
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who -as already mentioned- said that they saw
the Appellant himself riding not his own but a
lady's bicycle (in fact, according to the
Appellant's evidence, his sister'!s bicycle) on
that morning. In the second part of his
evidence Phidias gave his explanation as to how
the Appellant!s bicycle came into the murderer's
possession, namely that he had himself attended
the "old Trade Union" meeting in the Alhambra
Hall, leaving the bicycle in Ledra Street, and
that when he came-out of the Hall he saw one of
the murderers take the bicycle and escape on it.

There is not, the Appellant submits,
anything particularly improbable in Phidias!
statement in the second part of this evidence,
for the Prosecution evidence was to the effect
that the three murderers arrived on foot and
that one of them immediately after the murder
seized a bicycle and made off with it; but if
the evidence of Phidias on this point be
disbelieved, as the Court disbelieved it, there
still rcmains a substantial body of evidence,
unaffected by anything in this part of the
evidonce of Phidias, to show that the Appellant
had discharged himself of the bicycle at the
material time, from which it follows that the
person who rode the bicycle from the scene of
the murder was not the Appellant. It follows
that the really important part of the cvidence
relating to the bieycle was the first part,
its loan to Phidias.

3l. The Appellant submits that the only proper
coursc for the Trial Court to follow was to
consider the alibi and the evidencc of the loan
of the bicycle to Phidias quite separately.

It should have considered independently the two
questions (1) whether the evidence of the
Appellantt!s alibi caused it to have any
reasonable doubt about the case against the
Appellant, and (2) whether the story of the loan
by the Appellant of the bicycle to Phidias
causced it to have any such doubt. In fact the
Court dealt with this part of the case in such
a manner that it never properly considered
elther of these questions, and most certainly
did not consider them separately.

In its Judgment the Court summarised briefly

the effect of the Appellant's evidence. The
Court then said :-

29.
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p.166,

l.46.

" Now his evidence falls into two parts, onec

his explanation of why his bicycle was being
ridden by Poullis! assailant, and the second
an alibi. But both parts of his defence are
closely bound up together. For if we are
unable to accept the story of the bloycle it
will be fatal of course to the alibi.

32, The Appellant submits that this amounted to
a most serious misdircction. It is clear that
by the words "if we are unable to acccpt the
story of the bicycle" tho Court meant "if we are
unable to accept Phidias' story of the way in
which the murderer took the bicyclec". The Trial
Court later in their judgment conS1dered that
part of Phidias' story which dealt with the
manner in which the murdorer took the bicycle,
and concluded (for reasons which the Appellant
submits arc not at all compelling) that it was
"frankly incredible", and therefore re jected

that part of his story. The Appellant submits
that it is clear from the Judgment that the Court
thought that, if they re jected that part of
Phidias!'! story, it followed that they must rcjcct
not only the story of the loan of the bicycle to
Phidias, but also the whole of the evidence of
the alibi. The Court in effect werc holding
that, if Phidias! account of how the murderecr
took the bicycle from in front of his very eyeos
was untruc, then the Appellant must have ridden
the bicycle from the scene of the rurder. This,
of course, does not follow. Phidias might have
had several motives for telling an untrue story
of how he saw the murderer take the bicycle. For
instance, oven though he had not actually seen
it, he might have thought that to say that he

had seen it would make his evidence more
convincing and so help his brother-in-law whom he
had brought into trouble by letting the bicycle
be stolecn. Secondly, Phidias could have had
some reason for not wanting to tell the true
story of how the murderer took the bieyclec, lest
he be sugpected of having been in some way
involved in it. In either event Phidias'
evidence on this point might well be unconvincing,
but this would not mean that the bicycle had not
been loaned to him or that the Appellant was not
at his uncle'!s house at the time of the murder.

33. Support for the above contention that the
Trial Court thought that if they re jected Phidias!

30,
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account on this point the whole of the case for
the Defence fell with it is derived from the
way in which the Court decalt, or rathcr failed
to deal, in their Judgment with the rest of the
case for the Defence, Excopt for a passing
reforence to the fact that "the cafe

proprietor Costas'" gave evidence in support of
the loan of the bicycle to Phidias, the Court
made no further reference to the cvidence of
the loan. They gave no reason for rcjccting
this evidence and indecd did not even cxpressly
state that they had rejected it. This, it 1is
submitted, clearly indicates that the Court
thought that its rejection followed from their
re joction of the other part of Phidias!
evidence.

34. Turning to the defence of alibi, the Court
dcalt with it in a most summary fashion. They
mentioned by name the witnesses who gave
evidence supporting it, stating incorrectly
that onc of these, Damianos (P.W.213), was
called by the Defence; but they did not cven
give a summary of the effcct of their evidencce.
And thc sole reason they gave for rejeccting the
evidence is contalned in the following passage
of the Judgment :-

" It is very difficult to test the
veracity of an alibi of this kind, but it is
very often on a small mattcor that the
weakness of an alibi might be rovealed. The
young Cherkezos said that hc usually played
draughts with the accused, but that before
Sunday 28th August he had not played
draughts with the accused for a long time;
hce had only played once or twice since the
accuscd had gone to Strovolos a year ago.
Yet Arghyros told us that the accused and
young Cherkezos had had a game of draughts
on the Sunday previous to the 28th August"

35, It is submitted that such a minor and
immatcerial discrepancy betwcen two witnesses
cannot possibly have becn the sole reason for

re jecting the whole of this evidence. The
correct conclusion is, it is submitted, that the
Court re jected this evidence bacause tThey

thought its rejection followed from the rc jection

of Paidias! account of how the murderer took
the bicycle, and merely mentioned this small

31.
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p.167, 1.37.

p.167, 1.3 &
1.23

p.167, 1.264
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p.182, 1l.37.

p.185’ 1-1.
p.182, 1.42'

p0182’ 1.45.

discrepancy in the evidence as something which in
their viow reinforcod their conclusion which was
basod on other grounds.

36. On this point the Supreme Court expressed
themselves as being "to some extent in agreement

with the Defence in saying that, if the Trial

Court was unable to accept the story of the

bicyecle, that fact alone would not necessarily

recnder fatal the defence of alibi'. However,

the Supreme Court treated the remark of the Trial 10
Court on this point as being an "unguarded

remark", and held that the Trial Court did not

act under this reasoning in rejecting the defence

of alibi. The Supreme Court relied on the fact

that thce Trial Court considered the defence of

alibi "at length clsewhere in the Judgment'.

The Appellant has set out above the way in which

the Trial Court decalt with the defence of alibi,

and submits that this can hardly be called

dealing with this defence at length. Nor did the 20
Trial Court give any other rcason for rejecting

this defence save the small discrepancy referred

to above. The Appellant submits that the

Supreme Court werc in effect holding that the

Trial Court did not mean what they said when they
indicated that the rc jection of the story of the

bicyele would "of course, be fatal to the alibil.

A proper reading of the Judgment of thce Trial

Court shows, in thc Appellant's submission, that

the Trial Court clearly did mcan what they said. 30

37. The Appellant humbly submits that this appeal
should boe allowed and his conviction gquashed for
the following (among other)

REASONS

(1) BECAUSE the trial court admitted a volume
of inadmissible cvidence which was highly
pro judicial to the Appellant.

(2) BECAUSE the Supremc Court crred in holding
that part of the said cvidence was
admissible. 40

(3) BECAUSE the Supreme Court on appeal errcd
in holding that the Trial Court could not
havoe been and was not influenced in
convicting the Appellant by the evidence
which the Supreme Court hcld should not
have been admitted.

32.
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(4)

(5)

(6)

Because, if the inadmissible evidence
had not been given, the court could not
properly have convictod the appcllant.

Because the cross-examination of
Derekoglou (P.W.3) by the Counsel for
the Appellant was seriously interfered
with and at one stage stopped by the
Chicf Justice.

Because the Trial Court, in dealing
with the defence of alibi, seriously
misdirected itself and failed properly
to consider the Appellant's defence in
that it acted on the wrong assumptions
() that the defence of alibl had not
becn disclosed to the police at the
carliest possible moment, and (b) still
more, that it should re ject the defence
of alibi if it did not accept the
cxplanation given by Phidias as to the
usc of the bicycle by the murderer.

D. N. PRITT.
D. A. GRANT
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