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Sheikh Brothers Limited - - - - - - Appellant

v.

Arnold Johns Ochsner and another - - - - -  Respondents

FROM

THE COURT OF APPEAL FOR EASTERN AFRICA

JUDGM ENT OF THE LORDS OF THE JUDICIAL COMMITTEE 
OF THE PRIVY COUNCIL, d e l i v e r e d  t h e  14t h  JANUARY, 1957

Present at the Hearing: 

L o r d  O a k s e y  

L o r d  C o h e n

L o r d  K e it h  o f  A v o n h o l m  

M r. L. M. D. d e  S il v a

[.Delivered by L o r d  C o h e n ]

T his appeal raises questions as to  the effect of Sections 20 and 56 of the 
Ind ian  C on trac t A ct on a license agreem ent m ade between the appellant 
and the  first respondent on the 9 th  D ecem ber, 1950.

Sections 20 and 56 are in the follow ing term s :—

“ 20. W here bo th  the parties to an agreem ent are under a m istake 
as to a m atte r of fact essential to  the agreem ent the agreem ent is void.

E x p lan atio n — A n erroneous opinion as to  the value of the th ing 
w hich form s the subject m a tte r o f the agreem ent is not to  be deem ed 
a m istake as to  a m atte r of fact.

Illu stra tions—

56. A n  agreem ent to do  an act im possible in itself is void.

A  contract to  do  an act which afte r the co n trac t is m ade, becom es 
im possible, o r by reason of som e event w hich the p rom isor could  not 
prevent, unlaw ful, becom es void w hen the act becom es im possib le or 
unlawful.

W here one person has prom ised to  do  som eth ing  w hich he knew  or, 
w ith reasonable diligence, m ight have know n, an d  w hich the prom isee 
d id  no t know  to be im possible or unlaw ful, such p rom isor m ust 
m ake com pensation  to such prom isee fo r any loss w hich such prom isee 
sustains th rough  the non-perfo rm ance of th e  prom ise.

Illustra tions.

(a) A . agrees with B. to d iscover treasure by m agic. T h e  agreem ent 
is void.

(c) A . con tracts  to m arry  B., being a lready  m arried  to C., and  being 
fo rb idden  by the law  to  which he is sub ject to  p ractise polygam y.
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A. m ust m ake com pensation  to B. for the loss caused to her by the 
non-perform ance of his p rom ise .”

T he C ourt of A ppeal for E astern  A frica, affirm ing the decision of the  
Suprem e C ourt of K enya, held tha t the license agreem ent was entered in to  
under a m utual m istake as to a m atte r of fact essential to the agreem ent 
and was accordingly void under Section 20 but that it was also void under 
Section 56 since the agreem ent contained an obligation to do an act 
im possible in itself. They held, however, that as the agreem ent was void 
under Section 20, the appellan t could not recover com pensation  under the 
third paragraph  of Section 56 although the conditions required  by that 
parag raph  to found a claim  for com pensation undoubtedly  existed. It is 
from  this decision that this appeal is brought.

By the license agreem ent, after reciting th a t the appellan t was the lessee 
of an estate of about 10,000 acres of w hich 5.000 acres or thereabouts 
(therein and hereinafter referred to  as the sisal area) were planted w ith 
m ature sisal, and tha t upon the treaty  for the license it had been agreed 
that by way of security for the fulfilm ent of his ob ligations under the license 
agreem ent the licensee would deposit w ith the appellan t the sum  of 50,000 
shillings and that tha t sum  had been duly deposited , it was am ongst other 
things provided as fo llo w s:

By clause 1 the appellan t gran ted  the licensee a license to cut. decorticate , 
process and m anufacture all sisal then or at any tim e thereafter grow ing 
upon the sisal area.

By clause 2 the duration  of the license was fixed at five years from  the 
1st January . 1951, subject to determ ination  as there inafte r m entioned.

C lause 3 contained  a num ber of undertak ings by the licensee. I t is 
sufficient for the purpose of this judgm ent to sta te the fo llow ing: —

“ (A) tha t he will con tinuously  and in a p roper an d  efficient m anner 
cut decorticate process and m anufacture all m ature sisal now or here
after growing on the M atu re  Sisal A r e a :

(B) tha t he will deliver all sisal fibre and tow produced by him  on 
the said prem ises to  the C om pany or to such agents of the C om pany 
as it shall from  tim e to tim e d irect fo r s a le :

(C) that he will as from  the first day of A pril O ne thousand  n ine 
hundred  and fifty-one m anufactu re  and deliver sisal fibre in average 
m inim um  quan tities of fifty tons per m o n th : P R O V ID E D  A L W A Y S  
that for the purposes of this clause deliveries shall be calcu lated  on 
the thirty-first day of D ecem ber in each year to the in tent tha t excess 
deliveries in any ca lendar m onth during such year shall be credited  
tow ards any shortfall in any ca lendar m onth  during the sam e y ea r:

(E) that he will not cut any sisal on the said prem ises o ther than 
m ature sisal which fo r the purpose of this clause shall m ean sisal 
leaves which b ranch  out from  the top  of the sisal pole at an angle 
of not less than forty-five d eg re es : ”

Clause 4 contained  the follow ing undertak ing  by the ap p e llan t: —

“ (A) that it will in respect of each delivery of sisal line fibre m ade 
to it or its duly au thorised  agent by the L icensee and certified by  the 
Sisal Inspector as fit for expo rt pay to the L icensee the sum  of 
Shillings five hundred  per ton such paym ent to  be m ade on or before 
the expira tion  of seven days from  the date  of the consignm ent note 
in respect of such delivery : ”

C lause 5 contained provisions as to the div ision  of the proceeds of sale 
as betw een the appellan t and the licensee. It is sufficient to say tha t subject 
to the deduction  by the appellan t of a sum  equivalen t to 100 shillings per 
ton as developm ent charges and to  certain  provisos w hich their L o rdsh ip s 
need not set out in detail the proceeds were to be divided as follow s :—

“ (i) in respect o f sisal line fibre and sansivers fibre sixty per cent, 
to the C om pany and forty  per cent, to the L icensee :
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(ii) in  respect o f tow fifty per cent, to  the  C om pany and  fifty per 
cent, to  the  L icensee:

(iil) in respect o f flum e tow  twenty-five per cent, to  the C om pany 
and  seventy-five per cent, to  the L icensee.”

C lause 6 provides as follows :—

“ If du ring  any year o f the said term  ending the th irty-first day of 
D ecem ber the L icensee’s deliveries o f line fibre shall fa ll below  the 
aggregate of the average m inim um  m onthly q u an tity  hereinbefore 
provided fo r  then the C om pany shall be entitled  w ithou t p re jud ice  to  
any o ther rem edies it may have hereunder to  be paid  ou t of the  m oneys 
representing  the L icensee’s d ep o sit a sum  equivalen t to  the am oun t it 
w ould have received in the sam e y ea r if the L icensee had  cu t and 
delivered the aggregate o f the average m inim um  m onth ly  quan tities 
hereinbefore provided fo r P R O V ID E D  th a t if any subsequent y ea r 
of the said term  ending the thirty-first day  of D ecem ber th e  L icensee’s 
deliveries o f line fibre shall exceed the aggregate of the average 
m in im um  m onthly quan tities hereinbefore provided  fo r the  C om pany  
shall m ake up  the L icensee’s deposit by refunding a sum  equ ivalen t 
to  the price realised  in respect o f such excess b u t n o t exceeding the 
am oun t deducted  iherefrom  in respect o f the  deficiency in any previous 
y ea r’s deliveries.”

C lause 8 provided for the au tom atic  determ ination  of the license if the 
p rice of sisal fibre fell below  £40  per ton.

C lause 9 provided fo r the suspension of the licensee’s ob ligation  to  deliver 
m inim um  m onthly quantities of sisal in certain  events such as d rough t and 
fire.

C lause 11 so far as m ateria l is in the follow ing te rm s: —

“ Subject to the provisions of C lauses 9 and 10 hereof if the Licensee 
shall fail fo r a period of three consecutive ca lendar m onths to  cu t and 
deliver the average m inim um  m onthly quan tities of sisal provided fo r 
and by reason of such fa ilu re  the loss sustained by the C om pany shall 
exceed the sum  of Shillings O ne hundred  thousand  or . . , then  
it shall be law fu l for the C om pany a t any tim e thereafter to  re-enter 
upon the said prem ises o r any p a rt thereof in the nam e of the  w hole 
and thereupon the licence hereby gran ted  shall cease and  determ ine 
but w ithout prejudice to any righ t of action or rem edy of the C om 
pany in respect of any an teceden t b reach  by the L icensee of any of 
the agreem ents on his part herein con tained .”

C lause 12 is an a rb itra tio n  clause.

In  their L o rdsh ip s’ opinion this agreem ent provided fo r som ething of 
the  natu re  of a jo in t adven tu re and was entered  into on the basis tha t the 
sisal area w as capable of producing  sisal over the period of the agreem ent 
at the average rate  of 50 tons per m onth.

P u rsu a n t to a right reserved to him  by clause 3 (N) of the license agree
m ent the first respondent on  or about the 1st M ay, 1951, assigned to  the 
second respondent his rights and obligations under the license agreem ent 
w ith effect from  the 1st Jan u ary . 1951.

T h e  cutting  and m anufactu re of sisal under the license agreem ent w as 
carried  on by the respondents o r  one o f them  until the 31st Jan u ary , 1952, 
w hen possession of the prem ises the subject o f the license agreem ent w as 
resum ed by the appe llan t at the request of the second respondent w ithout 
prejudice to the rights and rem edies of the appellan t under the license 
agreem ent.

O n the 27th N ovem ber, 1952, the appe llan t and respondents signed an 
agreem ent of subm ission of disputes betw een them  to two a rb itra to rs  
pu rsu an t to clause 12 of the license agreem ent. T he a rb itra to rs  w ere asked 
to  decide as prelim inary  points w hether the licence agreem ent w as void 
e ither

(A) un d er Section 20 because of m utua l m istake o r

(B) under Section 56 because of im possibility .
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I t is c lear from  the p leadings tha t the m utua l m istake alleged w as th a t both 
parties believed contrary  to  the fac t th a t the leaf po ten tia l of the sisal area  
would be sufficient to  perm it the m an u fac tu re  and delivery of the m in im um  
quan tities of 50 tons per m onth  th roughout the term  of the license. I t  is 
also clear tha t the im possibility  alleged w as that the leaf po ten tia l o f the 
sisal area m ade it im possible to p roduce the said m inim um  quantities over 
the said term.

T h e  a rb itra to rs  held that there was no m utual m istake since there was 
only an e rro r of judgm ent as to  the leaf po ten tia l and erro r of judgm en t 
is not the equivalen t of m istake. T hey decided  the issue of im possibility  
in favour of the respondents but they then w ent on  to consider the ap p lica 
tion of the third parag raph  of Section 56 and held  that the first responden t 
had  he exercised reasonab le diligence before agreeing to  the term s of the 
license m ight have know n th a t it w ould be im possib le to  produce from  
the sisal area the stipulated  m inim um  quan tities of sisal and accordingly 
m ust pay com pensation .

T h e  respondents applied  to  the Suprem e C ourt of K enya to  rem it o r set 
aside this in terim  aw ard. T h e  application  cam e before de L estang  J. w ho 
held that the erroneous belief as to the leaf potential of the sisal area  w as 
a m istake of fact on a m atte r m aterial to the agreem ent and rem itted  the 
app lica tion  to the a rb itra to rs  to deal w ith on this footing. So d irected , 
the arb itra to rs decided that the m istake w as m utual. They adhered  to 
their opinion tha t the agreem ent was void under Section 56 b u t in view of 
their decision under Section 20 they held tha t com pensation  w as no t pay 
ab le under the th ird  p arag rap h  of that Section. T h e  appe llan t then 
appealed  to the Suprem e C o u rt for an o rd er that the a rb itra to rs ’ aw ard  be 
set aside or rem itted , alleging th a t the m istake was no t m utual and w as 
not as to a m atte r of fact essential to  the agreem ent and that in any event 
th e re  was a case for com pensation  under th e  th ird  p arag raph  of Section 56. 
T h e  m atte r again cam e before de L estang J. w ho dism issed the app lica tion  
w ith costs.

T he appellan ts appealed to the C o u rt of A ppeal for E astern  A frica who, 
as their Lordships have already said, affirm ed the decision of the Suprem e 
C ourt.

Before their L ordsh ips two points were argued on behalf of the appe llan t

(1) that the m istake w as not as to a m atte r of fact essential to  the 
agreem ent

(2) th a t even if the license was void under Section 20, Section 56 
was also applicable and therefore on the finding of fact by the 
arb itra to rs that the appellan t did not know  bu t the respondents m ight 
w ith reasonable diligence have know n of the im possibility , com pensa
tion was payable under the third p a ra g ra p h  of the Section.

M r. F oo t supported  his argum ent on the first po in t by a reference to the 
judgm ent of L ord  A tkin  in B ell v. L ever Bros. [1932] A .C . 161. M r. F oo t 
said tha t the m istake relied on was a m istake as to quality  and th a t such 
a m istake, to quo te  L ord  A tk in  at page 218, “ will not affect assent unless 
i t  is the m istake of both  parties, and is as to the existence of som e quality  
which m akes the thing w ithout the quality  essentially different from  the 
th ing  as it was believed to be.” H e subm itted  th a t applying this citation  
assent was not affected in the case before you r L ordsh ips. H e also relied 
on passages in H alsbu ry ’s Law s of England 2nd E d. Vol. 23 at pp. 135, 6, 
w here the learned au thor d raw s a d istinction  between a case of m utual 
m istake as to the existence of the subject m atter o r of som e fact or facts 
form ing an essential and in tegral elem ent o f the subject m atter (see para . 
189) and one w here the con tract is for the sale of the subject thereof 
absolutely and not with reference to any co llateral circum stances (para. 190). 
M r. F o o t subm itted  that the facts in the present case w ere analogous to 
the la tter case and  not the form er.

T h e ir L o rdsh ip s are unable to agree. H aving  regard to the natu re  of 
the con tract w hich as their L ordsh ips have already  said seems to  them  to 
be a kind of jo in t adventure and to the provisions in p articu la r of clauses
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3 (c), 4 (a), 5, 6 and 11, their L ordsh ips th in k  th a t it was the very basis 
of the con tract th a t the sisal area  should  be capable of producing  an 
average o f 50 tons a m onth  th roughou t the term  o f the license. I t  follow s 
th a t the m istake was as  to  a m atte r o f fac t essential to  the agreem ent.

T heir L ordsh ips turn  to  the second point. T h e  respondents did not 
argue th a t the facts d id  not establish  an agreem ent to do  an ac t im possible 
in itself so th a t it is unnecessary  fo r their L ordsh ips to  consider the m eaning 
of the phrase “ an act im possib le in  itself.” T h e  p o in t taken by the 
respondents was tha t the th ird  p arag rap h  of Section 56 applied  only  w here 
an agreem ent otherw ise valid  was rendered void by im possibility of p e r
form ance. T heir L ordsh ips agree w ith the C ourt o f A ppeal of E astern  
A frica tha t this argum en t is well founded.

T he structu re  of the A ct is w orthy  of note. It is d ivided in to  chapters. 
C hap ter II into w hich Section 20 falls is headed  “ O f C ontracts, V o idab le 
C on tracts  and Void A greem ents.” Section 10, the first section of the 
C hap te r, provides th a t all agreem ents are contracts if they are m ade by 
the free consent of parties com peten t to  contract for a law ful consideration  
and with a lawful object and are not hereby expressly declared  void. 
Section 14 defines free consen t and provides inter a lia  that consen t is free 
when it is not caused by, in ter alia, “ 5, m istake subject to  the provisions 
of Section 20 . . .”

M utual m istake w ithin Section 20 having been found to exist a t the 
date of the license agreem ent it necessarily  follows tha t the license agree
m ent is not a co n trac t w ithin Section 10. N either can it be an agreem ent 
enforceable by law. T herefo re  qu ite ap art from  Section 56 it is a void 
agreem ent, see Section 2 (c).

T ru e  it falls w ithin the language of the first parag raph  of Section 56, 
but tha t section com es under C h ap te r IV  w hich deals not w ith th e  fo rm a
tion of con tracts but w ith perfo rm ance and it seem s to  their L ordsh ips 
reasonable to  construe Section 56 as applying only to  agreem ents which 
apart from  questions of perform ance are enforeab le agreem ents.

I t  w as suggested tha t there m ight be repugnancy between Sections 20 and 
56. T h e  third p arag raph  o f Section 56. it w as subm itted , clearly  covered 
a case of m utual m istake w here neither the prom isor nor prom isee knew  
of the im possibility  but it was found that the  p rom isor m ight w ith reason 
able diligence have know n of it. I f  in such a case com pensation  w ere not 
payable, the argum ent w ent on, there m ust be repugnancy betw een 
Sections 20 and 56 and therefore the la tte r section m ust prevail. (See 
M axwell on the In terp re ta tion  of S tatu tes 10th E d . page 162.)

T heir L ordsh ips have a lready  given one reason for holding tha t no 
repugnancy exists, viz. tha t Section 56 only applies w here there is, ap a rt 
from  any question of perform ance, an enforceable agreem ent. A n o th er 
reason for rejecting this argum ent is to be found in the th ird  p arag raph  
itself. T here  a re  under tha t p a rag rap h  two possibilities (1) A. the prom isor 
know s of im possib ility , B. the prom isee docs no t, then no question of 
m utual m istake can arise. (2) A . did not know , but w ith reasonable 
diligence ought to  have know n, of the im possibility. B . did not know  of it, 
then, says M r. F oo t, there is m u tua l m istake. T h a t is literally  tru e  b u t 
their L ordsh ips agree w ith Jenkins J.A . tha t here also the w ords “ o r w ith 
reasonable diligence m ight have know n ” im ply a se t o f circum stances in 
w hich the prom isor is in a different position from  the prom isee. In  o ther 
w ords the case is to be treated  as being one of un ila te ra l not m utua l 
m istake.

F or these reasons their L ordsh ips will hum bly advise H er M ajesty  to 
dism iss the appeal. T h e  appe llan t m ust pay the costs.
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