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IN THE SUPREME COURT OF BRITISH GUTANA, , =~ .. -
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BETWEEN - E2png
MOHAMED FIAZ BAKSH Appellant
- and -
THE QUEEN Respondent

CASE FOR THE APPELLANT
Record.

———

10 1. This is an Appeal by Special Leave from
" the Judgment of the Court of Criminal Appeal in pPP.179 - 192
the Supreme Court of British Guiana (Holder C.J.
Stoby and Date, J.J.) dated the 15th day of June,
1957, dismissing the Appellant's appeal from his pel53
conviction before the Honourable Mr.Justice Clare
sitting with a Jury in the Supreme Court of British
Guiana of the offence of Murder contrary to Section
100 of the Criminal Law (Offences) Ordinance,
Chapter 10, for which offence your Appellant was
20 sentenced to Death.

2 The principle questions involved in the
Appeal are as to whether there has been a miscar-
riage of Justice by reason of the Court of Criminal
Appeal misdirecting itself in Law in dismissing
your Appellant's Appeal whilst allowing the Appeal
of his Co-Defendant Nabi Baksh on the ground that
fresh evidence which the Court had admitted estab-
lished a discrepancy between the evidence of the
prosecution witnesses at the trial and their earl-
ier statements which was so startling that it struck

30 at the very root of the Prosecutioh's case and had
caused a miscarriage of justice, and also by reason
of the Learned Trial Judge's misdirections to the
Jury in his Summing Up on the onus of proof effect-
ing your Appellant's alibi and on a finding that
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your Appellant was an accessory before the fact
wlien there was no cvidence upon which such =
finding could rest. )

Je Ti.e follosing sections of the Criminal
Appeal Ordinance (Cap.d of the Laws of British
Gulans 1953%) are relevant to this Appeal :-

"6 (1) The Court of Criminsl Appeal on any
appeal against conviction shall allow the
appeal if they think {that the verdict of the
Jury should be set aside on the ground that 10

“it is unreasonable or cannot be supported
having roonard to the evidence, or that the
judgment of the Court beforc whom the Appell-
ant wan convieted should be set aside on the
cround of a wrong decision of any question of
law or that on any grnund there was a miscar-
riase of ijustice, and in any other case shall
tlsmiss the appeal.

(2) Subject tu the provisions of this

Ordinance, the Court of Criminal Appeal shall,

if they allow an appeal, either quash the con- 20

vichion and direet a Jjudgment and verdict of

acculttnl to be entered, or if the interests

of justice so require, order =2 new trial'.

Lis Your Appellant was Jjointly indicted and

jointly tried for the murder of Saffie Mohamed on
the 12th day of June 1956 with the said Nabi Baksh
(also called Jackn and Jacoob) The said Nabi Baksh
was also convicted of murder by the Hon.lr.Justice
Clarc sitting wvith a Jury as aforesald and sentenced
to death, but the Court of Criminal Appealbyitssaid
Judgment datced the 7th day of Junc, 1957 guashcd 30
his convietion and dirccted a new trial of the said
Nabi Baksh for the said offence pursuant to the
provisions of Scction 6 (2) of the Criminal Appeal
Ordinance. O the 22nd day of June, 1957 the
Crown entercd a nolle ~rosequi against the said
lvabi Baksh on this charze of murder and lNabi Baksh
was thereupon relessed from custody. By letter
dated the 20th day of September 1957 the Attorncy
General informed Counsel for your Appellant that
the ground upon which the Holle prosequl was entered
was that the Prosecutlon considered it dangerous to Lo
ask a Jury to accept the evidence of ldentific.ition
given at the joint trial of your Appellant and Iiabi
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Baksh by the Prosecution witnesses Mohamed
Haniff, Mohamed Nazir and Bebe Mariam be-
causce their evidencc at the Trial had diff-
ered so materially from their written state-
ments made to the Police immediately after
the death of Saffie Mohamed

5e The evidence against your Appellant
was that of the following witnesses :—

(a) MOHAMED HANIFF, the brother of Bebe
Miriam who was living with the Deceased,stated pp6-~15
that the Dcceased was at the time of his death
living at a house at Clonbrook, East Bank,
Demerara. In this house there also lived his
sister Bebe Miriam, Mohamed Nazir (also called
Alli) and his wife, and the witness. On the
12th June, 1956 the witness awoke about 3 a.m.
helped the Deceased and Nazir to load a boat
with vegetable produce and then returned to
the house with the Deceased whilst Nazir his
wife and Bebe Miriam went away with the boat.
He went to lie on his bed. Before Nazir re-
turned with the boat he heard a gun fire,
apparently from the kitchen and went to the
window with his torch, In its light he saw
two men whom he was able to identify. He
shouted to them "Alright Fiaz and Jacoob no
use run any more I see you already'. Jacoob
was the name by which Nabi Baksh was known.

He saw a gun in your Appellant's right hand,

he described the route the two men took. He
ran downstairs and saw the deceased lying

with his head on the house flooring at the top
of the step leading from the kitchen and with
his feet in the kitchen. Nazir was also therc
and they lifted the Deccased and placed him on
his back. At the close of his cross—examina-
tion the foreman of the Jury asked certain
questions in relation to the witnesses's
acquaintance with the two accused and the wit-
ness told the Jury that he was acquainted with
both accused for three to four weeks before the
12th June, 1956. In re-examination he said
that at the time of his identification he saw
the light from another torch shining on the
accused apparently from downstairs.

(b) MOHAMED NAZIR, the brother of the pPp.16-24,27
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Deceased, stated that on the 1l2th June, 1956 he
heard a gun shot when he reachcd the spot where
he usww . 1ly ticd his boat after he had taken his
wifc and Bebe iilriam witl: the vegotable produce
to the bus. He ran undcerncath his house and
from there sov your Appellant and Nabi Baksh
crossing a trench near the house. He heard
Mohamed Haniff shout to them Wlright Fiaz and
gcoob, don't run a sec you'l. He turned his
toren light oun them and saw your Appellant with 10
2 2un. e also describcd the rvoutc the two men
took. ¢ then went into the kitchen and saw
the Deceased on the kitchen step with his head
resting on the floor of the house. He went
within » few minutes to & relative nearby, Majeed
who brought the Folice. In answvcr to guestions
by thce forceman of the Jury he stated that he knew
of' & previous cuarrel betwecn your Appellant and
the-Deccased and in re-eramination he said that
the cuarrelling betwvecn your Appellant and the
Dcoceased had begun when the Doccased's wife 20
Ofiron nad loft the Dccensed and become fricndly
with your Appellant and that thoere was a court
casc pending between your Apvpellant and the
Deceascd. The Prosecution applicd to have ex-—
hibited in the Case this witnesses' Deposition
and “hilgt the trial Judge rejected this applice—
tion, hc allowved further rc-cxamination to estab-
lish that the witness had ziven the same version
to the examining Magistrate.

[

(c) HASIL GILLETTE, a Registered Medical
Proctitioner and G.M.0. Mahaica Demerara stated 30
that on the 12th June, 1956 he performed n post—
mortem exnniostion on the body of the Deccased
and that the cause »f death was (1) gunshot wounds
and (2) Heamorrhage and shock. He found multiple
punctured wounds in the front chcest and said that
death wns practically instantancous, The injuries
were very severe and tixc hceart was ruptured. He
extracted 21 wellots from the body.

e
.
N
N
{
o

pPp.31=-35 (d) JOM CHREE-A-TOW a Police Secrgeant stated
37-U1. that at 6.30 a.n. 0 the 12th June, 1956, at Cove
and John Police Station he rcceived a report of Lo
the dentiz from Majecd and later collected two torch
lights from Haniff, He saw Dboth accused and took
voluntary statements in writing from each of tihicm,
Lach of the statements was exhibilited in the case.
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He told the Court that Clonbrook, where the
Deceased was killed was roughly 18% miles by
road from Georgetown, that this could be
covered in about 35 minutes by car and that
the last train from Georgetown left at 6.10
pema  Cove and John Police Station was 1%
miles from Clonbrook. He said that he was
present on the 22nd June, 1956 when a gun
was found in a sluice box about 180 yards
away from the place where the death occurrcd
and about 80 yards from where your Appellant
lived and about an egual distance from where
Nabi Baksh lived, When the gun was found
there was mud filling the muzzle and grease
on the inside of the lock and he handed it
in in this condition to Dr. Ho Yen.

(e) HILTON CUMMINGS a Police Constable,
told the Court that he left Cove and John
Police Station at 6.36 a.m. and at about
8.45 a.m. on the 12th June, 1956 in George-
town he saw the two accused in the street and
shortly thereafter he saw them again at the
offices of their lawyers, Messrs. Luckhoo &
Sons . He there told them that it was reported
that they had shot Mohamed Saffie. Your Appell-
ant replied "what murder me no know nothing man
me sleep a town (meaning Georgetown) last night™
Nabi Baksh said "Oh me mamma, Ah you come hear
distress and a we sleep a town last night, Fiazg'".
At the Police Station your Appellant made a vol-
untary statement in writing which was made an
exhibit. In this statement he dealt in detail
with his movements over the previous 24 hours and
the Police took statements from the people men-
tioned in your Appellant's statement that same
day Upon being searched your Appellant had onhim
a receipt from the Hast Demerara Judicial Dist—
rict which further confirmed his statement as to
his movements during the previous 24 hours.

(f) JOSEPH EPHRAIM HO-YEN the Government
Analyst, told the Court that he received a shot
gun from Scergecant Chee-a-Tow on the 23rd June,
1956. He found no mud or rust or grease on it.
He examined the gun for serial numbers but found
that they had been removed. He could not say
what bore gun had fired the pellets which killed
the Deceased.

Record

PPOMl-MBO

PP+35~36.



Record

PP« 50-5L

PPe Sh=5C

pp . b's—-(: “e

PPe6L=6T

Pp.67~68

P73
pPP.197~200

(g) BIBL MIRIALN, the woman living with
the decenscd, tnld the Court that therc was a
cose condinc qigalnst your Aopellant and one
GUILIRL.O RODRIGUES for breaking the Deceased's
foot, nlthough she was not a witness tn this.
0= the 12th June, 1956 at 2.30 a.m. she and
the Deccased werce awakened from thelr sleep
by the borling of dogs and withh a torch light
from che yard she saw your Appellant and Nabi
Baksh about 48 fect away from their house, 10
She had known your Apncellant and Nabi Baksh
ror ahout twe years and she told Hanlff =ana
I2zip at about 3 a.ii. of having scen your
fppellant ond Nabi Baksh at rbout 2.30 a2l

(L) BOFAMSD MUSTAPHA o nenhew of the
Dceeensea told the Court that at about 11 peme
on the 1lth June, 1956 he had seen your
Appellant and one Yassim standing at the side
of the road ehout six or scven yards from
vour Appcll-it's housce.

(i) IVAN GCODING, stated that -t about 20
11 peice on the 1lth June, 1956 he was sitting
on the wall of tue koker, a culvert, at Clon-
brook and saw your Appcllant pass him within
about six frot.

(j) RICHARD CARBOL, stated that on the
22nd Junc, 1956 he found the gun produced in
Court. He found it in a sluice box which did
not show as the watcr was deep. The box was
aLout 1% oot under the water., He had been
asked to scunrch on this occasilon by Nazir,

(k) WMUTALED MURSALIY, a nephew of the 30
Decease: stated that on thc 2nd December, 1955
at Detween 7 and & peie On o dark rignt at the
Clonbroni Lim he had seen your Petitioner and
Mabi Dalish about 12 fect avay from him each
gitn a gun in his hand siwdilar to the gun
found by the vitness Carboi.

Oe That your Appcllant clected to make
a st tement from tiic Dock in which he confirmed
that the statements which he had previously
made to the Folice werc true, that he was not
at Cloabroo on the alght wwhen the Deceased was Lo
Izilled but 7as at Lo Penitcncem that he had
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never held a gun or used & gun in his 1life,
that the evidence given against him by
Haniff, Nazir, Miriom, Gooding, Mustapha and
Mursalin was falsc and had been given out of
spite and i1l will as he was on bad terms
with the Deceased and his family,. He had
not shot the Deceascd and he was innocent of
the charge.

7 That your Appellant called 8 wit~
nesses for his Defence :-

(a) LOUIS VIERA, told the Court that PP« 7U=T77
on the 12th June, 1956 he was living at Clon-
brook and left home for his rice field at
about 5,45 a.me He met one Lochan and then
heard a cry from Nazir's yard. He and Lochan
entercd and found the Deceased dead. He asked
Nazir who had shot the Deceased Nazir told him
he did not know, that morning he went to the
bus to carry greens, on returning and when he
was at the truck linc¢ he heard a gun fire and
he went home, tied his boat, went in and slept
and in the morning woke up Haniff and sent him
down to see if the Deceascd had finishced cook—
ing and he Haniff found him dead.

(b) LINDON BURNHAM, a Barrister-at-Loaw PP 7778
practising in British Guiana, statcd that he
was acting for your Appellant and Guilermo
Rodrigues and that on the 11lth June, 1956 he
sa7 your Appellant in his Chambers between 3.30
and 4 p.m, On that occasion your Appellant
produced ccrtein records which, he the witness,
had asked for. The interview on the 11lth June
was incomplete as Rodrigucs wished to go back
into the Country and he the witness gave in-
structions for them to return next day.

(c) LO-CHAN, a shopkeeper, stated that he PP« 78=80
left his housc at ANN'S Grove Demcrara at about
5:30 a.ms on the 12th June, 1956 and saw VIERA
as he was about to pass the Deceased's house.
He and VIERA went into the yard of thc Deceasced's
hnuse and he heard Viera ask Nazir what happcned.
Mazir snid that his brother was dead, that he was
carrying out a load to the bus and when he wns
coming back he heard a gun, that when he went
home he tied up the boat and went up to slecp,
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% he wokec up his brothecr-
in-law IInnifa to sec if the Deceascd had finished
meking toa whercupon he learnced that the Deccased
viag deads

aud that 1n the morning

(1) ALFRLD ALLLI wuo lived abuut 35 rods
from tihe house of tie Deceased tola the Court
tiint on the 12th June, 1956 he left home betwecn
5630 neme ana 6 a,m, and went to the yard of the
Deecenacd's anunce There he heard Nazir say to
10 or 12 persons in the ynrd that he did not know
who had killed his brother, thnt he went Lo post 10
a load at the bus and when he was by the trench
dam he heard a loud fir_., tnat he moored the boat
and went upstalrs where he loy down until morning
crme nnd he scoot his brother—in-law to see 1f the
Decoaged had finished cooliing. They had then
found the Dccensed dead on the step and they took
him of'f the sten.

(e) JOSHUA JERRICK, who lived about 35 rods
from the housc of the Deceased, stated that on the
orning of the 12th June, 1956 ne heard the report
of a2 gun gbout 3 to 3.30 a.n.e and went to the yard 20
of the Deceascd's house some minutes past 6 a.m.
Whie he got “hore he saw about 10 or 12 persons
including Haniff. In the prescnce and hecaring of
Haniff he ask:d the crowd ii they knew who had done
the shonting ~nd reccived the reply "No". Haniff
sald nothing.

(f) SHIRA LLI stated tint she lived with her
husband and 8 children at Field 11, Zed 1, La
Pennitence. Your Petitioner came to her house at
about 5.3%0 pems 0on the llth June, 1956 and had din-
ner with tiowm at about 6 p.mae  Wien she went to bed 30
goout ) p.re she left your Appellant speaking to her
husband. Sh: ovese at about 5.30 a.m. the following
morning and about 6 n.m. saw your Appellant come out
of the bedroom in which her son Ariff had becn
slzeoinse. Your Appellant washed and she gave him tea
absut 6439 £.me  He left her home sbout 7 a.m.  She
stated that from the time when she got up no one
came 1n or wont out of the room from which your Abn-
pellant appewred until she awoke her son and your
Appellant. Your Appellant was wearin;, the same
clothes he was wenring the previous evening and she, Lo
her husband and her son Ariff had all given state-
ments 1 thesc terms to the Police on the 12th June,

1956,
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(g) SHIRA KHAN, who lived at Field 9 Bed 10 PP +88-89
Middle Row, La Pennitence and was a neighbour of
Shir- All, stated that she knew your Appellant and
saw him going into the yard of the house of Shira
,11 non the evening of the 11lth June, 1956 after 5
pele She next saw him the following morning at
nbout 6 to 64,30 aems with a towcl in his hand at the
back steps of Shira £li's house.

(h) JOSEPH JERRICK, who lived about l0OO rods from PP« 89-91
the house of Richard Carbon,; stated that about three days
aftor he heard of the death of the Deceased he saw
Richard Carbon vith a gun in his hand. He asked him if
he had shot a pig becausec he, the witness, was looking
after pigs and knew that Carbon shot pigs. Carbon de-—
nied shooting anything, but the witnesssearched near
his garden and found a dead pige He pointed this out
to Carbon, who did not replys The gun which Carbon had
in his hand had a piece of wire band near the trigger,
similar to the one which had been produced by the Prcs-
ecution as having been found by Richard Carbon.

8e That after your Appellant's case had been
closed his Co-Defendant Nabi Baksh made a statement from
the Dock and called a witness in support of his alibi PPe92-93
defence. No part of the evidence «f this witness nor
of the stantement by Nabi Baksh reflected unfavourably
upon the Defence of your Appellant. PP« 93-9L

e In the Summing-up by the Learned Trial Judge
he made 1t clear to the Jury that the case against jour
Lppellant rested almost entirely upon the evidence of the
two witnesses Nazir and Haniff He said "Well, as I have
already said to you the witnesses Haniff and Nazir are PpL20~121,
important witnesses and upon them you will decide as to 637
the identity of the prisoners, if the proof is sufficient
Oor not; ana that prouf as to identify is essential. The
accused say that they were not in that area at the time
and these are the two witnesses that say "we actually saw
them on the dam'. So then gentlemen, you will pay special
attention to the evidence and decide whether you will ac-
cept that evidence or not. /4s I say, ldentity is most
important!.

10, In the course of the Summing-up the Trial Judge
commented most adversely on your Appellant's alibi defence
and on the cvidence given by certain witnesses called on
his bechalf and coupled thesec comments with views favour-
ing thc acceptance of the evidence of Iazir and Haniff.
In one passage, he told the Jurors

“So, gentlemen, sou will have tc consider it and you will decide  pell9 6.1
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whether it wrs o rcecmark iule conversation and that
they came just at the psychological time and got
all the evideince that was necessary for the def-
cnce 2nd kept it 21l to themsclves, except at
time when they Tound tihat it was most opportune
to dilscharge it uwon the Accusced and his relatives,
But that is for you to considcer: that this most
nelpful evidencce was just got from witnesses who
were so callous at the time in such a grievous
matter, that they orrived there and got this evi-
Qonce in a couple ~f minutes and quickly dis-
ppeared to their mire water and rice. That is
11 they went thoere to do — to relicve their
nlqnt tlong cf the water -~ but that they took no
Otour Intcerest in this ecarly morning occurrence’,

Purtlhiermore, in o nunber of other passages
in the Swuninp=up the Trial Judge whilst making
it cloar that the Jurors were the sole judge of
fret, invited the Jury to accept a view ndverse
to your iLppcllant's case and plainly indicated
To the Jury his view that tihe Prosecution had on
the cvidence before him esteblished your Appell-
ant's ouilt.

11, In his Swmming-up the Learned Trial
Judge dealt with the onus of proof relating to
your Petitioner's alibi in the following passago:-

"The Defence in this casc is that the pris-
oners woie elsewhere whoen the crime was commlttod.
They were saying that they are not the persons,
and never could be the persons, who wore secn as
they werc go far removed Trom the kitchen of the
house. It is my duty to tell you that if you
consider thrv the alibi has falled you must now
turn tuv the Zmcets of the case and consider them
on thelr Hwn meritg.

Inn L, when a person submits that type of
Defence -~ that he was elsewherc when the crime
was committed - we term it =ms =an ~1libi: hence
the use of the term.

IT in your opinion the Defence of an alibi
has faillcd the prosecution does not neccsarily
succecd. You still have to consider tne facts
of the casc nnd scc 1f the wrosecution has proved

10

20

30
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the casc beyond reasonable doubte. The onus of
proving an alibi is on the accused but the onus
on the prosccution of proving the identity of
the person vr persons that did the -ct still
remains. It does not prevent you, gentlemen,
from finding that notwithstanding that the alibl
is not proved the explanation given by the
accused persons throws so much doubt on the
evidence of the prosecution as to lead you to
say "wo have a doubt about the guilt of the

10 prisoncre! and you will therefore wcquit them.

When an accused person is required to prove
a f-ct he is not rcquired to prove 1t beyond
sgasonable doubt as in the prosecutions casc.
He is only required to prove that on a balance
of probebilities you come to the view that they
arc not the versons who discharged the shots that
killed thce deceased then they are not ~uilty".

In other passages in the Summing-up the

Trial Judge dealt adequately with the onus of
proof in a Criminal Trial, but it is suouiltted

20 on behalf >f your Appellant that these general
directions on onus may not and indecd did not
remove che misdirection which had been given
with specific reference to your Appellant's
defencc of alibl.

12, In his Summing~up the Learned Trial
Judge directed the Jury in five passages that
they woere entitled to convict your Appellant
of the murder as an accessory before the fact.
One sucihh passage was

"If you find thnt one of the accused elther pel05 6.10

30 counselled, procured nr commandced the other

nccused to commit this offence but at the time

that the murder was nctually committed that

accused was so far away thnt the person commnit-

ting the »ffence could not be cncouraged by the

hope of any immediate help or assistance from

that accused then you may convict'.,

In the submission of your Appcllant there
was no evidence to support o conviction as an
accessory before the fact and the mischief of
these directions was that the Jury was invited

Lo to convict your Appellant even if it accepted
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nls alisdl beenusce the facts pive rise b 2 strong
cage o suspicion awmiinst hime The {rial Judge
titlew Un consider the strong motive »f your fet-
itiloner for tie murder,

13, In the cnurse of Uhic hearing of the
Apneals of our Appellant and Nabi Beiksh by the
Court »f Jriiinal Appeal, on the 20th tay, 1957
the Court pranted your Appellant's application to
adidt fr‘uh evidence, namely the statements in 10
writizy viven Uo the Police on the morning of the
12th Jule, lJ)6 by Mohamed Nazir, Mohamed laniff
DPelk 2179 and Bebe Mirinm and respectively signed by each
of these ritnesses. he 7ariations between those
wrivten statements and the evidence given at the
tricl Hy the malers oo tihie statements are such in
the submission of your Ampellant as tn establisn
thet a nlscarriage of justice has occurred,

1. In his statement Haniff said that he
went to Clonbrook on the 3rd June, 1956 and saw
your £ peilant on the Lth June, 1956. At the trdal 20
he told the foreman of tiic Jury that e was ac-—
uninted witih both of tiic accused for three to four
seelss hefore the 12th June, 1956. In his statement
he said thrit the Deceased went down to the kitchen
witin an oil lamp to cool, but he denicd this at the
triale In his statemont he s~id that after the
shooting he saw twe men, one of whom wig your Ab-
sellant and tlie othwer of whom was a man whose face
uc lmewr ooa whom he could ldentify, but whom he did
not Iknow by name. Je alse saiid thoat he called out:-
Helricht Pailse, 2ll you ran, me see all you. two'l,
At the H»l 1 Hanif{f snid that he recognlsed botu
rmen and shouted "Alriont FPlaz and Jaconob, don't 3U
ran a sco yvouw's In 'L& statement he s~1d that after
the sacotios he ron on to the latforim and bridge
but wae o mention of this in his evidence, In
ils statement he sald that when he went iato the
kitchen nuter identifylng the accuscd as they ran
awvey e Touwnd Hazir surcorting the dying mon who
was svriwling up by the stepse In his evidence he
srid thint e found tihne dylng man lyine on the stens
and tle fact of his stndine would anpcar culte in-
OOJSiStCnt wit:: tls evidence of Dr.Gilletta, wioo
sald thrt death was practically instantaneousg. Lo
Further, in his statcicat laniff describcd the move-
ments nf the two men ~s the, ran aval as belno culte
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differcnt to the movements he described at the
trial and this evidence as to the movements of
the two men whichh was given at the trial was
altered in such a way that it grced almost ex—
actly with the evidence of Nazir.

15 In his statement to the Police, Nazir
said that nfter hearing the shot he saw yuur
Appellant and Cco-=Dofendant runnins awny. He
Gescribed their movements quite diffcrently to
the description he gave at the trial. Ha made
no mecntion in his statement of hearing Hinilf
call out to the two accuscd but at the trial
he said that he heard him shout "/ lright Fiaz
and Jacoob, don't run, a sec you". In his
statement he sald that he saw Haniff immedi-
“tely .fter the shouting and that ¥oniff tol?
him that he had seen the two men Mohamed Fiaz
Baksh and Nabi Baksh running away and that he
Toaniff was also afraild to shout out because he
wag afraid that Mohamed Fiaz Baksh should shoot
hine  This statement if true, would render it
even more unlikely that faniff shouted what he
gave in evidence or that Na.ir heard hiwm so shout.
In his statement Nazir described what he found
wien he ran into the kitchen after he had watcrned
the two men making thelr escape by scrambling up
on to the parrnpet running south along the rice
field, crossing over a trench at the sidc or
tizls field, and running south along Clonbrook
sidc~1line dam. He said that his brothcr was
studing and swaying on his fect and told himin
renly to a question MG:., God. Fiaz Baksh shoot
me and Jacko Been wid he'. In his evidence 1t
the trial he said that hce found him lying on the
step in the kitchen. His description of his
brether still on his fuot and still s caking is
contrary to the medical evidence of Dr.Gillette
and all the other evidence at the trial.

16, In Miriam's statement to the Police
she said that when she and the Deceased went in-
to the yard at about 2.30 a.ine on the 11lth June,
1956 she saw your Petitioner nd no-onc c¢lsce
At the trial she said in evidence that whcn she
went there at that time she saw your Petitioncr
and the Co-Defendant and that at about 3 a.m.
she told Nazir and Haniff that she had scen the
two accused at 2.30 a.m.
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17. These changes in the accounts given
by the principal witnesses for the prosecution
could not in your Appellant's submission be the
recsult of accident or better recollection on a
subsequent occaslon. Until explained they must
stand out as lics on fundamental and vital issues
designed to incriminate both your Appellant and
hls Co-Defendant. The credit of these witnesses
cannot be severed into their credit 1in relation
to one accused and theilr credit in relation to
the other. Their credit is indivisable and is
s0 fundamentally shaken that the very basis of
a falr trial was lost. Moreover, these changes
in the accounts of the principal prosecution
witnesses must have been known to those who were
in charge of the prosecution at some stage and
ought, in your Avpellant's submission, to have
becn disclosed to the Defence Counscl at onr be~
fore the trial, They were not disclosed, how-
cver, until after the trial, by which time your
Appellant had lost his opportunity of placing
this material before the Jury.

15, After admitting the fresh evidence
the Court of Criminal Appeal in its judgment
dated the 15th day of Junc, 1957 proceeded to
consider the effect of this fresh evidence first—
ly ir conncetion with the Appeal of Nabi Baksh.
The Court took the vicw that the changes in the
accounts of the three witnesses showed a dis-—
cropancy so startling that it struck at the very
root of the prosecution casc and justice demand-
ed that disclosurc should be made by the prosecu-
tore The Court was unsble to hold that if the
jury had known the facts in the additional evi-
dence, they would inevitably have arrived at the
same conclusion and therefore, in the interests
of justice, the Court held that the value and
welght of the additional evidence shnuld be det-
erndined by a Jury at a new trial.

19. The Court then turned to consider the
effect of the fresh evidence on your Appellant's
Appeal and the weight to be given to the sub-
mission by his Counsel that if the witncsses
were untruthful in their evidence concerning Nabi
Baksh, thcn undoubtedly the jury might have
taken the view that they were untruthful re-
garding your Appellant. Having stated that sub-
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miszion, however, the Court proceeded not to
consider that aspect of the matter but solely
the question ns to whether the three state-
ments made on the 12th June, 1956, contained
anything favourable to your Appellant which
was not obtained at the trial. Tio Court held
that they could find a2 preat deal which.was
unfavourable but nothing favourable to your
Appellant and accordingly refuscd to disturb
“he verdict on this ground.

20, In your Appellant's submission the
Court of Criminal Appeal failed to direct its
attention to the substance of your Appellant's
Appenl, which was that the credit of the three
vital witnesses was so fundamentally destroyed
that they were unlikely to be believed in re-~
spect of either of the accused. Moreover, the
Court of Criminal Appeal not only failed to
direct its attention to the substance of your
Appellant's Appeal but in fact direccted its
attention to a point which was rcally irrelc-
vant, namcly as to whether there was anything
favourable to your Appellant in the carly
statements, nnd “ecided the issue on this
irrelevant point. 1In ane sense 'favourable!
could have borne the interyrctation which was
sought by your Appellant's Appeal on this
mrtter but it is clear that the Court con-
strued "fuvourable! as excluding the impair-
ment of the witnesses credit and as being
limited to facts which would, without com-
parison with subsequent testimony, tell in
favour of your Appellant. The Court had al-
ready held that the discrepancies, some but
not all of which they set out in the judg-
ment, struck at the very root of the prosecu-
tion case and in your Appellant's submission
these discrepancies would have told equally
in favour of your Appellant and entitled him
to have his conviction quashed., It must be
a fair conclusion that if the three vital
prosecution vitnesses had chosen to create a
false case against Nabl Baksh, they werec
equally capable of creating a false case
against your Appellant. Indeed, the evidence
of your Appellant's witnesses, Viera, Lochan,
Allen and Joshua Jerrick, that Haniff and Nazir
had not found the decceased until some hours
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after the shooting was borne out by the in-
credible account given by Haniff and Nazir in
their statements on the 12th June, 1957 as to
how they found the deceased after he had been
shot,

21, On the alleged misdirection on the
onus of establishing an alibi, the Court of
Criminal Appeal held that there had been no
misdirection in the passages complained of be-
cause a fact stated by an accused person can
only be accepted by the jury if on the balance
of probabilities, the Jjury believes it to be
proved and fallure to prove it, does not re-
sult in conviction, The Court referred to
othier passapes in the summing-up concerned
with onus of »proof and held that these must
have recmoved from the minds of the jury any
misunderstanding or confusion that could have
becn caugscd by the statements complained of.
In your Appellant's respectful submission,
the passages complained of are a clear mis-
direction on the vital issue in the case and
their effect would not be displaced by an-—
tecedent or subsequent directions on the onus
of proof in a criminal case.

224 On the alleged misdirection on the
possibility of convicting your Appellant as
an nccesgory before the fact, the Court of
Criminal Appeal held that if there was no such
evidence, it would be wrong to assume that the
Jury discovcred evidence which did not existe
Furthermore the Court held that i1f the jury
believed that your Appellant was scen leaving
the viecinity from which the shot had come,
there was some evidence on which the Jury
could find that if he did not fire the shot,
he was either a principal in the second de-
grece or was an accessory before the fact. In
your Appellant's rcspectful submission, there
was no evidence for such a finding, the trial
Judge never put forward any evidence upon
which sucn a finding could be supported, and
the mischief of the misdirections were not
met by the assumption that the jury would not
act upon them. Their mischief lay in the
fact that they must have suggested to the minds
of the Jurors that even if they accepted his
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alibi, they could convict your Appellant.

23 The Appellant submits that the
judgment of the Court of Criminal Appeal
should be reversed and his conviction
quashed for the following among other.

REASONS

1. BECAUSE the fresh evidence ad-
mitted by the Court of Criminal Appeal
disclosed that there had been o miscarr—
iage of justice,

2 BECAUSE the prosecution failed
to discharce its duty to communicate to
your Appellant's counsel at or beforc the
trial the substance of the written state-
ments made on the 12th day of June, 1956
by the witnesses Mohamed #aniff, Mohamed
Nazir, and Bebe Miriam, and thereby de-
prived your Appellant of the substance of
a Tair trial.

3 BECAUSE the trianl Judge mis-
directed thce Jury on the onus of proving
your Appellant's defence that he was not
at the sccone o the crime.

L, BECAUSE the trial Judge mis-
directed the jury in offering them the
possibility, as a matter of law, of con-~
victing your Appellant as non accessory
before the fact when there was no evi-
dence to support such a conviction.

J . LLOYD-ELEY.
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