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BETWEEN:

MAXINE FOOTWEAR COMPANY LIMITED

and J. ERIC MORIN Appellants

— and —

CANADIAN GOVERNMENT MERCHANT

MARINE LIMITED Respondents

CASE FOR THE RESPONDENTS

1. This is an appeal from a Judgment of
the Supreme Court of Canada (Kerwin C.J.
Taschereau, Fauteux and Abbott J.J. Cart-
wright J dissenting) dated 1lst October 1957,
dismissing with costs an appeal by the Appell-
ants from a Judgment of the Exchequer Court
of Canada (Cameron J.) dated 14th February
1956 which in turn had dismissed with costs
an appeal by the Appellants from a judgment
of the Admiralty Court for the District of
Quebec (Arthur I.Smith) dated 3rd June 1952
whereby the Appellants'! action against the
Respondents was dismissed with costs.

2. The first-named Appellants were the
shippers of certain cargo which was loaded on
board the M.V."MAURIENNE"™ (hereinafter called
“the vessel™) at Halifax, N.S. in the month
of February 1942 and which was destroyed by
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or in consequence of fire before the vessel
sailed. The registered owner of the vessel
was His Late Majesty King George VI repre-
sented by The Honourable The Minister of
Transport of the Dominion of Canada. The
Respondents were the Managers of the vessel.
The second Appellant was the consignee of
the said cargo but, having assigned to the
first-named Appellants all his rights
against the Respondents and his interest in
the cargo, took no part in the proceedings
in the Courts below.

3. There are two broad issues of fact
and law between the parties, viz:-

(A) Assuming that the contract of carriage
was with the Respondents, are the Re-
spondents liable to the Appellants for
the loss of the Appellants! cargo in
view of the admitted fact that the con-
tract of carriage was subject to the
terms of the Canadian Water Carriage
of Goods Act, 19367

(B) The vessel not being owned by or char-
tered by demise to the Respondents, was
the contract of carriage with the Re-
spondents or with the Crown as owners
of the vessel?

In the Courts below the Respondents have
succeeded upon issue (A) above but not upon
issue (B) which it has not been necessary to
press. It may be convenient therefore if
the Respondents in this Case deal first with
issue (A) to the exclusion of all matters
which are relevant only to issue (B). Issue
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(B) is considered in Paragraph 21 and the
succeeding paragraphs.

%. On or about 26th January 1942 the
Appellants delivered 3 wooden crates and one
drum said to contain shoe leather and shoe
findings (hereinafter called “the Appell-
ants' goods") to Canadian National Railways
in Montreal for carriage to Halifax, N.S.
and thence, by sea, to Kingston, Jamaica,
British West Indies. Upon receipt of the
Appellants' goods Canadian National Railways
issued a Through Export Bill of Lading which
provided inter alia as follows :-

"Clause Paramount. This Bill of Lading
shall have effect subject to the pro-
visions of the Water Carriage of Goods
Act, 1936, enacted hy the Parliament
of the Dominion of Canada, which shall
be deemed to be incorporated herein,
and nothing herein contained shall be
deemed a surrender by the carrier of
any of its rights immunities or an in-
crease of any of its responsibilities
or liabilities under the said Act, If
any term of this Bill of Lading be re-
pugnant to said Act to any extent, such
term shall be void to that extent but
no further."

Canadian National Railways duly carried the
Appellants' goods to Halifax for loading on
to the vessel for the voyage to Kingston.

5. The vessel arrived at Halifax on
Saturday 31lst January 19%2. On Tuesday 3rd
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February 1942 the loading of cargo into
No.3 hold, in which the Appellants' goods
were later stowed, was begun. There was a
conflict of evidence as to the time when
the process of loading cargo into this hold
was concluded, the Master stating that this
stage was reached on Thursday 5th February
and one Sim, a Stowage Clerk, that it was
not until 8.15 p.m. on Friday 6th February
1942. The evidence of both the Master and
of Sim consisted of the minutes of an in-
vestigation held by a legal adviser of

Pp.21-87 Canadian National Railways shortly after

Vol.l
pp2l-33

the fire. These minutes were admitted as
evidence by the consent of the parties.
There was no evidence showing exactly when
the Appellants' goods were loaded.

6. On the morning of Friday 6th Feb-
ruary 1942 it was found that three scupper
pipes passing through No.3 hold and dis-
charging respectively from the bath, toilet
and the %alley sink were blocked by ice at
the point at which these pipes met the
vessel's side. The Master accordingly in-
structed one of the vessel's officers to
have these pipes thawed out. This work was
done between 3 and 4 p.m. on the same day
by an employee of a Halifax firm, Purdy Bros.,
who used an acetylene torch to melt the ice.

7. At about 11.30 p.m. the smell of
smoke was detected and it was found that
there was fire in or close to No.3 hold near
the place where the acetylene torch had been
used in the afternoon. 1In spite of efforts
to extinguish the fire, it spread and at
about 5.30 a.m. on 7th February 1942 the
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Master was forced to order the scuttling
of the vessel which resulted in an almost
total loss of her cargo.

8. By their pleadings, the parties

advanced the following contentions:-

(1)

(i1)

The Appellants.

(a) that the Appellants' goods were
not delivered and that they were
entitled to a declaration of the Re-
spondents! liability in damages in
the sum of Can.® 28Q1.33 together
with interest and costs.

(b) that the Appellants' goods were
lost by fire caused by the negligence

of the Respondents' servants in their

use of the acetylene torch.

(e¢) that the negligent use and appli-

~cation of the acetylene torch con-

stituted a breach by the Respondents
of their obligations under Article
III rule 1 of the Schedule of Rules
relating to Bills of Lading forming
part of the Water Carriage of Goods
Act, 1936.

The Respondents.

(a) That the vessel was in every re-
spect seaworthy.

(b) That they fulfilled their obliga-
tions under Article III rule 1 of the
said Rules.
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(c) That they were excused from lia-
bility by the provisions of Article
IV rule 2(a) and (b) of the said Rules.

9. The material provisions of the Water
Carriage of Goods Act, 1936, are as follows:

Section 3 of the Act

"3. There shall not be implied in any
contract for the carriage of goods by
water to which the Rules apply any ab-
solute undertaking by the carrier ‘of
the goods to provide a seaworthy 'ship."

Schedule to the Act -~ Rules relating to
Bills 6f Lading.

"Artlcle IIT - Responsibilities and Lla—
bllltles.

1. The carrier shall be bound, before and
at the beginning of the voyage to exer-
cise due dlllgence to -

Eag Make the ship seaworthy;

b) ceeviens

(c) Make the holds, refrigerating and
cool chambers, and all other parts
of the ship in which goods are
carried, fit and safe for their re-
ception, carriage and preservation.

2. Subject to the provisions of Article
IV the carrier shall properly and care-
fully load, stow, carry, keep, care for
and discharge the goods carried.
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"Article IV - Rights and Immunities

1. Neither the carrier nor the ship
shall be liable for loss or damage aris-
ing or resulting from unseaworthiness
unless caused by want of due diligence
on the part of the carrier to make the
ship seaworthy, and.....to make the
holds, refrigerating and cool chambers
and all other parts of the ship in which
goods are carried fit and safe for their
reception, carriage and preservation in
accordance with the provisions of para-
graph 1 of Article Il1I.

Whenever loss or damage has resulted
from unseaworthiness the burden of prov-
ing the exercise of due diligence shall
be on the carrier or person claiming
exemption under this section.

2. Neither the carrier nor the ship shall
be responsible for loss or damage aris-
ing or resulting from -

(a) Act, neglect or default of the
master, mariner, pilot or the ser-
vants of the carrier in the navi-
gation or in the management of the
ship;

(b) Fire, unless caused by the actual
fault or privity of the carrier."

10. In dismissing the Appellants’

action with costs A.I.Smith J., District
Judge in Admiralty for the Distriet of Que-
bec, held that :-
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(a) if it was established that unsea-
worthiness was the direct cause of the
loss, the Respondents would not be en-
titled to invoke the protection of
Article IV rule 2 of the Rules unless
they proved that they had exercised due
diligence to make the vessel seaworthy;

(b) the burden of proving unseaworthi-

ness rested upon the Appellants and

after reviewing the evidence, that (1) 10
the Appellants had failed to discharge

that burden and that (ii) the Respond-

ents had established that they had exer-

cised due diligence to make the vessel
seaworthy;

(¢) those undertaking the task of melt-

ing the ice may have been negligent and

their negligence may have been the cause

of the fire, but that, if so, it was

this negligence and not the unseaworthi- 20
ness of the vessel which brought about

the loss.

(d) there was no actual fault or privity

on the part of the Respondents in re-

spect of any negligence on the part of

those ordering the thawing of the scup-

per pipes or executing that order and

that the Respondents were therefore en-

titled to the benefit of the provisions

of Article IV rule 2(b) of the Rules. 30

(e) if there was any neglect or default
upon the part of the master or servants
of the Respondents, such neglect or de-
fault occurred in the courseof acts
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related to the M™navigation or manage-
ment of the ship" within the meaning of
that phrase in Erticle IV rule 2(a) of
the Rules and the Respondents were en-
titled to the benefit of the provisions
therein contained.

11. The Appellants appealed to the BEx-

chequer Court of Canada which dismissed the
appeal with costs, Cameron J. holding that:-

(a) the fire was caused by the negligence
of employees of the Respondent, namely
the welder from Purdy Bros. who operated
the acetylene torch to thaw the ice and
the fourth officer of the vessel who
supervised the operation:

(b) the mere presence of ice in the scup-
per pipes did not make the vessel unsea-
worthy or uncargoworthy;

(¢) the negligence which occasioned the
fire did not occur in the carrying out
by the Respondents of their obligations
under Article III Rule 1j

(d) the negligence which occasioned the
fire was that of the crew or employees
of the Respondents in the management of
the ship and the Respondents were en-
titled to the benefit of Article IV
rule 2(a).

(e) the Respondents had established that
the fire was caused without their actual
fault or privity and that they were en-
titled to the benefit of Article IV
Rule 2(b).
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12. The Respondents appealed to the
Supreme Court of Canada which by a majority
decision dismissed the appeal with costs.
Kerwin C.J. (Tascherau, Fauteux, and Abbott
J. concurring) held that:-

(a) the Appellants® goods were not stow-
ed until after the commencement of the
fire;

(b) "In view of Section 3 of the Act,
para.l of Article III of the Rules must
be construed that if before and at the
beginning of the voyage the ship is un-
fit for the cargo before the commence-
ment of the loading of the goods, for
the loss of which a claim is made, the
carrier may absolve itself by showing
that it exercised due diligence in that
regard. In my view, that onus has been
met by the Respondents.®

(¢) “whoever hired the contractors was
negligent in not telling them of the
cork insulation; that the contractors'
employee was negligent in the manner in
which he applied the flame, but Mr,Camp-
bell™ (the Respondents' Assistant Super-
intendent Engineer), "although inspect-
ing the ship every day, had nothing to
do with these acts of negligence nor was
he derelict in his duty. Scuppers
blocked by ice are common in the harbour
of Halifax in the winter time. I agree
with Mr.Justice Cameron that 'neither
the fact that the pipes were frozen nor
that an acetylene torch was to be used
to clear them was communicated to anyone
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who represented the carrier.'"

(d) the negligence or default causing
the fire was that of the servants of
the Respondents in the management of
the ship within the meaning of Article
IV Section 2(a).

The decision of the Supreme Court was there-
fore that if (which the Court did not de-
cide) the vessel was at any material time
unseaworthy, the Respondents had discharged
the onus of showing that they had exercised
due diligence to make it seaworthy and that
the Respondents were entitled to the bene-
fit of the immunities contained in Article
IV rule 2 (a) and (D).

13. Cartwright J. in a dissenting
judgment in the Supreme Court of Canada
held that:-

(a) the Appellants' goods were stowed
after the beginning of the fire (in this
agreeing with the majority decision);

(b) the duties of a carrier under
Article III rule 1(a) and (c) are con-
tinuing and persist until the beginning
of the voyage;

(¢) the Respondents stowed the Appell-
ants! goods on an unseaworthy ship when
the exercise of due diligence would have
resulted in the discovery of the fact
that the ship was on fire;
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(d) "™while it may well be said that the
negligent, acts done in the course of
thawing out the scupper pipes were acts
of the servants of the carrier in the
management of the ship and that the re-
sulting fire was not caused by 'the
actual fault or privity of the carrier!
and while the fire was the agency which
brought about the scuttling of the ship
and loss of the cargo, in my opinion,
the direct cause of the loss of the
Appellants' goods was the action of the
carrier's employees in bringing those
goods to and loading them on, a burning
and unseaworthy ship, the holds of which

were not fit and safe for their reception
and carriage. Had the due diligence re-

quired by Article III, R.1l been exercised
this unseaworthiness would have been pre-

vented, or, if not prevented, would have
been discovered and the Appellants' loss
would have been avoided., The effective
cause of the loss was the failure to
exercise the due diligence required by
&rticle III, r.1%

14, Whether or not the judgment of Cart-

wright J. is correct in law, it is to be
observed that the whole conclusion rests
upon the foundation of a finding that the
Appellants' goods were loaded on to a ship
which was already on fire. The majority of
the Supreme Court agree with this premise,
but reach a different conclusion. The
Courts below made no such finding and it is
respectfully submitted, this finding is un-~
supported by any evidence whatsoever or by
any reasonable inference from the evidence.
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15. The only relevant evidence is

that of the Master and of 8im, the stowage
clerk and that provided by the stowage plan.
The Master, whose evidence was quoted by
the Chief Justice in his judgment, said

that Nos.l and 3 holds were completely load-
ed on the night of Thursday 5th February

1942,

that is to say at least 15 hours be-

fore the earliest time at which the fire

could
fore
gator

"Q.

Q.

-®

have started. Sim gave evidence be-

the Canallan National Railways investi-

as follows:~

Could you tell me exactly what there
was in the 'tween deck of No.3 hold -
and how it was placed? A. In the
forward end of No.3 'tween deck we
put bags of rock salt «seeas

How deep were they? A. The height of
two bundles of shooks it took to fill
it.

wWas it about half the distance?

Lo bi.:zston came out to 12 feet of
the coauwings.

* ¢ o809 0

You filled the salt to about how many
feet? A. I started forward and came
aft about 12 ft. and then filled to
the deck with shooks. We then loaded
concentrates in each wing.

What are concentrates? A. Concen-
trates is what we call Syrup - Rasp-
berry etc. for sodas.
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That " [? what|" went on top of them?
A. The shooks were right across.

When you get the concentrates in,
then you had the shooks right across.
That would still be about 7 feet from
the hatch opening.

What are shooks? A. Hardwood orange
crate ends of boxes.

@9 0o s

Well just go on from there? A. Right
in front of the shooks we put fifty
bales of hay in there and on top of
the hay we put 200 bags of Nassau
potatoes.

How far back would that take you?
A. We started our Bermuda and put
bags of potatoes right to the back.

00 0 s 0

. Then what - what about the three feet

on tog? 4A. Bags of potatoes on top
with Bermuda Hay.......We put 206
bags of scratch feed on top of the
hay.. * e

How much did you take up in the space
with hay? A&. Just enough to allow
138 crates of cabbage. The cabbages
filled clean up the whole of the
space.

When was this work started? 4. On
Tuesday.

10
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Q. I see you have 78 packages of sun-
dries -~ what are they? A. We call
them concentrates - that was given
special stowage.

Q. What time did you start loading No.3
hold? A, At 10 a.m. and finished
8.15 Friday evening.

1. Were you there when the work was com-
pleted? A, Yes Sir.

L B B B

Q. Was the weather fine? A. Yes, fine
and clear. The hay went in Friday."

16, Taking the view of the evidence
most favourable to the Appellants and re-
Jecting the evidence of the Master in so
far as it conflicts with that of Sim, it
is submitted that it is clear that No. 3
hold was loaded in the order (a) Lower
hold (b) forward part of #'tween deck -
cargo for Kingston, (c) middle part of the
'tween deck - cargo for Nassau, (d) after
part of 'tween deck - cargo for Bermuda.
The Appellants' goods which were to be
carried from Halifax to Kingston, Jamaica
must have been loaded in stage (b). All
that is known of the timing is that stage
(a) began at 10 a.m. on Tuesday 3rd
February 1942, that the Bermuda hay in
stage (d) (the only hay referred to by Sim)
was loaded on Friday 6th Februarg 1942 and
that stage (d) was completed at 8.15 p.m.
on that day. Further, although it may be
immaterial, the evidence of Sim contra-
dicts the suggestion contained in the
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Judgment of the Chief Justice that "Sun-
dries" included the Appellants' goods. Sim
stated that "Sundries" referred to concen-
trates. It is submitted that the inference
is irresistible that the Appellants' goods
were loaded before 3 p.m. on Friday 6th
February and probably on the previous day.

17. The three Courts below have all
held, in the Respondents' submission rightly,
that the loss of the Appellants'! goods was 10
caused by a peril excepted under the terms
of Article IV rule 2 of the Rules and that
the Respondents exercised due diligence in
accordance with their obligations under
Article IIT rule 1. It may be of assistance
if the Respondents in this Case amplify the
reasons why, in their submission there was
no breach of Article III rule 1.

18. The Respondents' obligation was,
in the words of Article III, rule 1, to ex- 20
ercise due diligence (a) to make the ship
seaworthy and (c) to make the holds and all
other parts of the ship in which goods are
carried fit and safe for their reception,
preservation and carriage. When does that
obligation arise? It is well settled that
the so-called "warranty of seaworthiness"
which, but for section 3 of the Water
Carriage of Goods Act 1936, would be implied
by law is not one warranty, but a series of 30
warranties each applying at a different
stage of the adventure and none of them con-
stituting continuing warranties (see Wade

v.Cockerline (1905) 10 Com. Cas. 115,
McFadden v. Blue Star Line (1905) 1 K.B.697

and A.E.Reed & Co. v Page Son and Bast Ltd.
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(1927) I K.B. 743). So far as fitness to
receive the cargo is concerned, i.e."Cargo-
worthiness", the warranty is that the vessel
is fit and safe for the reception preserva-
tion and carriage of the goods and this
warranty operates at or with respect to

the moment of time when cargo is commenced
to be loaded., So far as concerns the fit-
ness of the vessel for the voyage, i.e.
"seaworthiness™ properly so described, the
warranty operates at or with reference to
the moment of sailing. Article III rule 1
has, it is submitted, analysed and separa-
ted these different duties and the words
"before and at the beginning of the voyage"
recognise that while the exercise of due
diligence to make the vessel seaworthy

falls to be judged as_at the moment of sail-
ing, which was never reachea 1u the pre-
sent case, the exercise of due diligence

to make the vessel "cargoworthy" falls to

be considered in relation to a time before
the beginning of the voyage, viz: at the
beginning of the loading stage. In this
case the loading stage began on Tuesday

2nd February 1942 and there is, as A.l.
Smith J. pointed out in his Judgment, the Vol.l
uncontradicted evidence of Mr.Campbell that pe2kil
the vessel was seaworthy at this stage.

Article II1I rule 1 by omitting the de-
finite article between the words "“which™
and "goods" underlines that the duty, and
the time with reference to which its per-
formance falls to be judged, relates to
the cargo as a whole and not to particular
cargo carried under a particular bill of
lading. Furthermore if the material time
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were that at which the loading of the
Appellants' goods began, it has not been
established when that occurred and, in
particular, whether it occurred before or
after the beginning of the fire,

19. On the evidence and the findings
of the Courts below, the presence of ice
in the scupper pipes never rendered the
vessel unseaworthy and no question of the
exercise of due diligence in that regard
can arise. In relation to the fire, the
exercise of due diligence can only become
relevant if (contrary to the Respondents'’
contentions) the material time is the be-
ginning of the loading of the Appellants'
goods and if (which is unsupported by any
evidence) the Appellants! goods were load-
ed after the fire had begun. For the
purposes of the following paragraphs re-
lating to the exercise of due diligence,
the Respondents will make these two assumpt-
ions.

20, The duty cast upon the carrier
under the provisions of Article III rule 1
is to make the vessel seaworthy and to make

the holds cargoworthy. It is not to maintain

the vessel in a state of seaworthiness or
the holds in a state of cargoworthiness. It
follows that a negligent act or omission
which makes a vessel unﬁeaworthy or ugcargo—
worthy is not per se a breach of the duty.
Such an act brings the duty into operation
and the carrier thereupon becomes under an
obligation to exercise due diligence to re-
store the vessel to seaworthiness or cargo-
worthiness., Such an obligation does not
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cast upon the carrier the duty of taking any
action until he knows or ought to have known
of the defect. In the present case no one
knew of the flre or had information which
ought ~to-have led him to suspect ‘the pre—
sence-of fire, until after the conclusion

of the process of loading. Accordingly, it
is submitted that, as all three Courts below
have her there was no want of due diligence
upon the part of the Respordents

21l. It is now necessary to consider
whether, the vessel not being owned or,char-
tered by dewise to the Respondents, the con-
tract of carriage was with them or whether
it was with the Crown as Owner of the vessel.
The material facts are as follows:-

(2) The through bill of lading issued by
Canadian National Railways in Montreal
on26th January 1942 provided on its face
that the Appellants® goods were to be
carried to the port of Halifax N.S. and
thénce by Canadian National Steamships
(the Respondents! trade-name) to King-
ston. It further provided that:-

"In accepting this Bill of Lading, the
‘Shipper, Owner and Consignee of the goods,
and the holder of the Bill of Lading
~grees to be bound by all its stlpulatlons
,“COptlonS and conditions, whether written
or printed hereon, or on the back hereof,
as fully as if they were signed by such
Shipper, Owner, Consignee or Holder.

On the back of the Bill of Lading it was
provided that:-
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“the property covered by this Bill
of Lading is subject to all the con-
ditions expressed in local Bills of
Lading used by the 8Steamship or Steam-
ship Companies carrying this property
at the time of shipment.®

(b) Mr,T,W.Waugh, Manager of the Respon-
dents' insurance and payment department
gave evidence for the Appellants on dis-
covery as follows:-

HQ'

Would you look at defendant's
Exhibit D-2 and tell me if this
was the form of Bill of Lading
used by the Canadian Government
Merchant Marine Ltd. at the time
of this loss? A. For shipments
originating locally or where we
ourselves lssued the negotiable
Bill of Lading.

I notice the Bill of Lading is
signed "Canadian Government
Merchant Marine, Agent for ship-
owners"? A. Right.

And it is stamped with the follow-
ing wording:-

WIf the ship is not owned by or
chartered by demise to Canadian
Government Merchant Marine Ltd.
this Bill of Lading shall take
effect only as a contract with
the owner or demise charterer,

as the case may bhe, as principal,
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made through the agency of Canadian
Government Merchant Marine Ltd. who
act as agents only and who shall be
under no personal liability whatso-
ever in respect thereof."

Could you tell me whether these
words were stamped on each Bill of
Lading for the cargo carried on the
ship "Maurienne"™? A. Yes, on all
Bills of Lading issued by us."

The stamped clause referred to above is
hereinafter called the M“demise clause".

(¢) The registered owner of the vessel

was "His Majesty the King, represented by
the Honourable the Minister of Transport,
of the Dominion of Canada, for the time
being, Ottawa, Ontario" and the designated
Managers were the Respondents.

(d) The Respondents as managers operated
the vessel on behalf of the registered
owner.

(e) The vessel was not chartered to the Re-
spondents by demise or at all.

(£) By their Defence, the Respondents
plzaded thats-

"12. That...any recourse that the
Plaintiffs may have or have had as a
result of the loss or non-delivery of
the cargo covered by...."[the through
Bill of_Lading |"should have been
directed against His Majesty the King
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represented by the Honourable the Mini-
ster of Transport of the Dominion of
Canada as Owner of the said m.v.
Maurienne;

13. That, therefore, Defendant, Canadian
Government Merchant Marine Ltd. can not
be held responsible in fact or law to-
wards Plaintiffs for the loss and/or
non-delivery of the said cargo and that
there 1s no lien de droit between
Plaintiffs and Defendant."

22. A.I.Smith J. found against the Re-

spondents on this issue on the following
grounds: -

(a) The Respondents operated the vessel
as agent for the Owner, but this fact
was not known to the Appellants.

(b) The Respondents operated the vessel
exactly as an owner would have done.

(c) The Respondents contracted to carry
the Appellants' goods and accepted

them at Halifax on board the vessel

and had them under their control and

in their possession.

(d) No seaboard or local bill of lading
was issued, but had one been issued it
would, in normal course but not invari-
ably, have had the demise clause stamped
on it.

(e) There is no proof that the demise
clause was ever brought to the attention
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of the Appellants or that they ever had
knowledge of it.

(f) It would be unreasonable to hold
that the Plaintiff is bound by the con-
ditions of the demise clause and that
in any event the clause would not be a
bar to the Plaintiff's action in so far
as it is an action in tort.

23. It is respectfully submitted that
finding (d) in Paragraph 22 above is con-

trary to the relevant evidence which is set

out at (b) in Paragraph 21 above and that
the learned Judge was confused by evidence
given by Mr.Waugh on discovery in re-exam-
ination by the Appellants that some bills
of lading had stamps on and some did not.

It is submitted that, in its context, it is
clear that in this evidence the witness was

referring to the rubber stamp used to de-

lete the printed name "Canadian National
(West Indies) Steamships, Limited" at the
foot of the bill of lading and to substi-

Eute““Canadian Government Merchant Marine
td.

It is further respectfully submitted

that in the face of the Appellants' accept-

ance of the Through Bill of Lading which
expressly referred and was subject to M"all
the conditions expressed in local bills of
lading used by the Steamship or Steamship
Companies carrying this property" it is
wholly irrelevant that the Appellants had
no knowledge of the conditions of such
bills of lading and of the fact that they
included the demise clause.
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Lastly it is submitted that, if reason-
ableness be relevant, 1t is not unreasonable
that the Appellants should be bound by the
terms of the demise clause and that if the
Appellants are bound by the demise clause,
it would exclude liability in tort as well
as in contract.

24, On the appeal to the Exchequer
Court of Canada, this issue was again debat-
ed, but Cameron J., after setting out the
Respondents' plea in this respect, said:-

"By the judgment under appeal, that plea
was stated to be unfounded and that find-
ing is now accepted. It 1s expressly
provided in the Bill of Lading (Exhibit
P - 1")[the through bill of ladin__g_gq“that
it should have effect subject to the
provisions of the Water Carriage of Goods
Act, 1936...." )

It is respectfully submitted that the Respon-
dents by their Counsel did not accept the
finding of A.I.Smith J. on this issue, al-
though it is true that unless Cameron J. had
reversed the District Court on the main
issue, this issue was irrelevant. It is
further respectfully submitted that the
learned Judge's reference to the Water Carr-
iage of Goods Act, 1936, which is wholly ir-
relevant to this issue, shows that he did
not fully appreciate the significance of the
Respondents' plea.

25. On the Appellants' appeal to the
Supreme Court, the Respondents in their Fac-
tum submitted that this issue might at that
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stage be resolved by the Court under Rule
50 and that the Respondents, while not
abandoning the point, should perhaps do no
more than to state the issue again and re-
iterate their plea upon it.

26. The Supreme Court did not decide
this issue.

27. The Respondents therefore submit
that this Appeal should be dismissed with
costs and the judgment of the Supreme Court
affirmed for the following amongst other

REASONS

(1) BECAUSE the Appellants have not proved
that the vessel was unseaworthy at any
material time and that their goods were
lost thereby.

(2) BECAUSE the Respondents performed
their obligations under Article III
rule 1 of the Rules contained in the
S8chedule to the Water Carriage of Goods
Act, 1936.

(3) BECAUSE the Respondents are exonerated
from liability by the provisions of
Article IV rules 1 and 2(a) and (b) of
the said Rules.

(4) BECAUSE the Respondents are exonerated
from liability by the provisions of the
"demise clause",

(5) BECAUSE the Judgment of the Supreme
Court is right.

JOHN F. DONALDSON
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