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IN_THE PRIVY COUNGIL NO. 26 OF 1960
ON APPEAL
FROM THE COURT OF APPRAL FOR EASTERN APRICA
AT NALROBI

BETWEEN:

PETER HAROLD RIZCHARD POOLE

(Accused) .. .. Appellant
_and_
THE QUEEK (Prosecutrix) .. Respondent

RECORD OF PROCEEDINGS

No. 1 In the Resident
_ Magistrate's
EX?RACT TROM COMMITTAL PROCEEDINGS Court at
CRIMITTAL CASE NO. 2357 OF 1959 Nairobi
IV THZ RESIDENT MAGISTRATE'S COURT No. 1

AT NATROBI Extract £rom

. Committal
T p

REGINA C.I.D. NATIROBI AREA Prosecutrix Proceedings.

- and - Criminal Case -
PETER HAROLD RLCHARD POOLE  Accused No.2357 ot 1959,

' 1ith November
1859.
RULING:

Having addressed my mind to the points raised
by Mr. Sirley and considered the evidence which
has bLeen recorded in the form of depositions, and
without attempting to take the easy wayout as it has
been so succintly expressed I am satisfied that
accused must e committed to the Court above to
stand trial on a charge of murder contrary to
Section 199 of +“he Penal Code.

Accordinzly I now direct that a charge be
framed accordingly and that the accused person,
Peter Harold Richard Poole, be committed to the
Suprcme Court on a charge that he did on the 12th



I the Resident
Magistrate's
Court at
Nairobi

No. L

Extract Trom
Committal
Proceedings.
Criminal Case -
No.2357 of 1959,

11th Nowvembexr

1959 -
continued.

In the Supreme
Court of Kenya
at Nairobi

No., 2

Informaticon
and Notice of
Trial.
Criminal Case-
No.242 of 1659,

30th November
1959.

2.

dey of October, 1959, in Nairobi, in the Nairobi
Extra-Provincial District, murder Kamawe s/0
Musunge the offence being contrary to Section 199
of the Penal Code.

R.H. Lowmie.
3131.,11.59.

Charge framed. Read to Court.
Provisions of Section 233 complied with.
Accuscditls reply recorded.

R.H. Lownie. 10
Accused to be remanded in custody to appear before
Supreme Court. Depositions to be supplied 1o
accused free of charge.

R.H. Lownie.

No. 2

INFORMATION AND NOTICE OF TRIAL
CRIMINAL CASE NO. 242 OF 1959

COLONY A¥D PROTECTORATE OF KENYA
ITFORMATION 20

IN HER MAJESTY'!S SUPRENE COURT OIF KENYA
AT MWATROBI.

THE 7TH DAY OF DECEMBER, 1959

At the Sessions holden at Nairobi on the 7th
dey of December, 1959, the Court is informed by
the Attorney-General on behalf of Our Lady the
Queen that PETER HAROLD RICHARD POOLE is chaxrged
with the following offence :~

STATEMENT OF OFFENCE

MURDER contrary to section 199 of the Penal 30
Code.

PARTICULARS OF OFFENCE

TTER HAROLD RICHARD POOLE on or about 12th
day of Octobver, 13859, at Nairobi, in the Nairobi
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3.

Extres Provincial District MURDERED KAMAWE S/0
MUSUKN GE.

1959 DATED at Nairobi this 30th day of November,

K.C.BROOKS.

Ag. Senior Crown Counsel,
for Attormey-General.

CRIMINAL CASE NO. 242 OF 1959.

R.M. Nairobi Cr.C.2357/59
KILIMANI CDA 487/59-CA340/59

To PETER HAROLD RICHARD POOLE.

TAKE NOTICE that you will be tried on the
above information at the Sessions of the Supreme
Court to-be holden at Nairobi on the 7th day of
December, 1959, at 10 o'tclock in the forenoon.
NAIROBI. P. HEIM. :

REPUTY REGISTRAR,
SUPREME COURT OF KENYA.

This 30th day of Nnvember, 1959.

No. 3

JUDGE!'S NOTES OF PROCEEDINGS
CRIIIINAL CASE NO.242 OF 1959

IN HER MAJESTY!'S SJPREME COURT OF KENYA AT NAIROBI.

(From Original Criminal Case No.2357 of
1959 of the Resident Magistrate's Court
at Nairobi).
REGINA . . oo
- versus -
PETER HAROLD RICHARD POOLE

PROSECUTRIX

ACCUSED

7.12.59 ot 10 a.n.

Brookes for Crown.
Sirley for accused.
Accused arraigned.

In the Supreme
Court of Kenya
at Nairobi

—

No. 2

Information
and Notice of
Trial,

Criminal Case -
No.242 of 1959,

30th November
1959 -
continued.

No. 3
Judge's Notes
of Proceedings.

Criminal Case-
NO.242 of 19591

7th -December
1959,



121 the Supreme
Court of Kenya
as Nairobi

No. 3
Judge's Notes

of Proceedings.

Criminal Case-
No.242 of 1959,

Tth -December

1859 -
continued.

4‘

Sirley: Submitting a plea in bar. 8.82 C.F.C.
Sectior must be strictly interpreted. It bars
the same charge, but not another charge.

R. v Noormohamed Kanji, 4 E.A.C.A, 34,

By inference that case is against me.

This point has never becn decided in so far as
Kenya is concerned. Effect of s.79(1) of Ugande
C,P.C. is same as Kenya section.

Brookes: Have not had time to consider authori-

ties. But base my argument on words "any sub- 10
sequent proceedings'. ,

Could not be wider. Cover same charge.

R. v Jamal-ud-Din, 1 E.A.C.A. 68.

Sirley: Nothing to add.

Ruling.

In nmy view the wording of section 82(1) is
quite clear and the entry of a nolle prosequi
does not constitute a bar to the filing of a
fresh information in respect of the same charge.

R.0. Sinclair, 20
C.Jd.

Plea: Not Guilty.

Brookes: Understand defence challenging admis-
5ibility of accused's statement to police. For
that reason do not intend to refer to it in my
opening.

Sirley: Am objecting to any reference to the
statement until it has been proved.

Brookeg: If Court feels it would be better not to
refer Lo statement I shall not do so. 30

Court: In the circumstances I think it would be
better not to refer to the statement in opening
to the jury.

R.0. Sinclair,
Cc.J.

Jury panel enter and roll called. G.W. Tinney
struck off roll as his age 74. Jurors chosen,
subject to challenge:-

1. G.D. Taylor. ’
R.W. Pizzey. 40
T.E. Osborne.

E.0.A. Baumann.

D.N. Nuttall,

E.G,S., Blanckhart.

I o N
A\ d . o . o Y
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7. T.G. Considine.
8. A.1. Huck.
9. &¢.J. Barber.

10. E.G. Spall.
11, J.M. Porter.
12, E.V. Benn.

Accused warncd as to challenge.
Challenges :-

T.E. Osborne by Crown - stood down and W.B. Michie
cirosen in his place.

E.G. Spall by Crown -~ stood down and D.M. Wood
chosen in his placec.

E.G.5. Blanckhart by defence - stood down and A.
Snowball chosen in his place.

E.V. Benn by Crown - stood down and L.J. Crook
chosen in his place.

JUurors Sworn.
L.J. Craok.
Accused given in charge.

Poreman: -

R.0. Sinclair,
COJD

Mo, 4
EVIDENCE OF TITORO S/0 SABAT

P.W.5 - PITORO s/o SABATL, Male, African, Christian,
Tiriki, sworn, states in Lululyu :-

Bxamined Brookes. Work for Myr. Battersea in
Gordon Road as a houseboy. Was working for him on
12th October this year. That day finished work

at 2 p.m. Vient to Colonial Stores in Adam's
Arcade, which is in Ngong Road., 3Bought some ar-
ticles there. Left the Arcade. Went along Ngong
Road into Kilimani Road. There I sgw Kamawe
Masunge. I knew him. I was standing at the side
of the road when I saw him talking to the LAccused.
The first time I saw him was when he passed me
when I wes near the shops. That was in Gordon
Road. He was going towards Kilimani Road. He was
on a bicycle. The dogs stopped him - Alsatian
dogs. They were from the accused's home. Kamawe

In the Suprenme
Court of Xenya
at Nairobi

No. 3

Judge's Notles
of Proceedings.
Criminal Zase-
No.242 of 1959,
Tth December

1859 -
continued.

No. 4

Prosecution
Evidence.

Titoro s/o
Sabai,

Examination.



In the Supreme
Couart of Kenya
at Nairobi

No. 4

Prosecution
Evidence.

Titoro s/o
Sabai,
Examination
- continued.

Cross-
Examination.

was on Kilimani Road when he was stopped by the
dogs. He picked up some so0il which he threw at
the dogs. After the dogs retreated the accused
came from his house calling the dogs to follow,
The accused came up to the hedge of the next
house where he got hold of deceased!s bicycle. It
was at the junction of Ngong Road and CGordon Road.
The deceased got from XKilimani Road to the junc-
tion by rumning baclkwards. Accused was following
him. Kamawe was going to Colonial Storss. After
Kamawe had thrown the soil he went back to the
main road - Ngong Road. He was just walking
pushing his bicycle and holding a bicycle pump

in his hand. He was proceecding towards the shops
and facing that direction. When accused caught
up with Kamawe, he caught hold of the bicycle and
pulled out a pistol from his pocket. He pulled
the trigger and the first shot did not it the
deceased. Then he shot another one which hit the
deceased who left his bicycle and ran to the cor-
ner of the hedge, bending over and holding his
stomach.,

At the timeeccused shot Kamawe, the dogs
were with the accused. They ran away after the
first shot.

“After Kamawe was shot, I went past the acc-
used, back to the shops and telephoned '999!.
Then I went and stood on the side of the road
walting for the police so that I could show them
where the incident took plece. Accused was stan-
ding next tothe deceased.

The police car came on the scene. I showed
them wkere the body of Kamagwe was. It was lying
against a hedge at the side of the road,.

On 13th October I identified the body of
Kamawe to Dr. Rogoff.

Accused was still on the scene when the
police car arrived,.

CROSS~-EXAMINED

Cross—-examined Sirley: 1 remember giving evidence
in the Lower Court. I pointed out to tThe Lower
Court vhere both shots hit deceased's body. In
the Lower Court I said that the deceased did not
show signs of having been hit by the first bullet.
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70

I s2id in the Lovier Court “"He shot deceased in the In the Supreme

centre of his body, then a second time to the Court of Kenya
rignt and a little higher up" (dzmonstrates). I at Nairobi
said I saw them hit the vYody. To-day I said only

one bullet hit the body. To-day is the truc Ho. 4

statement. The other one was wrong. The shots

viere fireé one after the other like this. (Demon- %ﬁgggﬁgﬁlon
strates atout one second between shots). Both :
shots were fired at thie same place. If a person Titoro s/o
says shots fired in different places he would be Sabail,

S rosgs~ .
Lying. Examgnatlon

I saw deceased from the first time the - continued.

European came until deceased was shot. During
none of that time did deceased have a stone in his
hend. If a pcrson said he had stones in his hand,
she would be lying. I did not hear any conversa-
tion bLetween accusged and deceased. I heard only
screaming after dccecased was shot. I was about
20 yards (indicated) away from them., I saw a
Europcan vioman in a car. She was near me. I was
a 1little nearer them than the Buropean woman. The
accused and deceased might have said something
but I did not hear it., I said in the Lower Court
*"T heard the bwana speak, but not Xamawe". I 4did
not hear the accused speak. 1 only heard the
accused tallk, but did not hear the exact words.

I heard only screaning by deceased after he was
shot. I did not hear him speak.

I s2id in the Lower Couxrt "Kamawe was telling
the bwana 'let me go! ". I was standing at the
corner of Xilimani Road and Gordon Road. I went
into Xilinani Road. I followed accused and decea-
sed to Ngong Road -~ further away than the width
of the Court (abous 35 ft). I stood there beacause
1 saw accused coming from his house, I followed
them because I wanised to know the outcome. The
Turopean lady was in her car. She stopped her car.
I passed her car. It came from Ngong Road. It
did not turm round in my presence. It did not
move while I was there. When I left to telephone,
her car was still in the same place.

RE-EXAMINATTON Re-Examination.

Re-examined Brookes: No questions.

By Court. I was just going across Kilimani Road -
did not go into it. I first saw deceased when he
was attacxed by the dogs. He did not pass me. I



Tn the Supreme
Court of Kenya
at Nairobi

Ko. 4

Prosecution
Evidence.

Pitore s/o
Sabai,

Re-Examination
- continued.

Cross-
Bxamination
(Continued by
leave).

Re-Bxamination
(With leave)

gid not see nim riding his bicycle. He was in

Kilimani Road when I first saw him.

Court. Court with accused, counsel and jury
acjourns outside Court for witness to indicate
distances.

R.O0. Sincleir,
C.d.

Court resumes after.a few minutes.
Viitness continues evidence.

By Court: I have indicated outside the Court cer-
tain distances and positvions. I indicated that
when I first saw the deceased ne was some dis-
ance dovnm Kilimani Road. I indicated the gdis-
tence (Approx. 40 yards from the jumetion). I
indicated the place where I was standing when 1
first saw the deccased. (4t a spot about 8 yards

from the corner of accused's plot at the junction).

I indicated where I was when the deceased was
shot. (A% a spot about 8 yards from the K.VW.
coxrmer of Milne'!s plot on the west side of Gordon

Road). I indicated where the Buropean lady's
cer was. (In the junction of Xilimani and Gordon

Rcads). I indicated where the deceased was when
he was shot. (4 spot about 40 yards from junction
of Kilimani and Gordon Roads). The @ogs came from
the small gate in Kilimani Road. The deceased was
standing near the gate in Kilimani Road when 1
first saw him.

CROSS-EXAMINED (CONTINUED)

Cross—-examined Sirley (with leave as a result of
meterial elicited by the Court): I Gid see de-
ceased riding his bicycle. He passed me. I was
then in Gordon Road. I saw him turn into Kilimani
Road. Waen I got to the junction the deceased had
already been stopped. I saw him get off his bike.
I did not actually see him get off his bike. I
did not say in the Lower Court that I saw deceased
get off the bike. A4t The moment when the shots
were fired the Furopean lady was inside the car.
The car did not move baclz before the shots were
fired.

RE-EXAMINATION
Re-exanined RBrookes (with leave): No further
questions.  R.G. Sinclair, C.J.

[Ldjoumed to 9‘30 a-mn On 8:12.59-
R.0, Sinclair, C.J.

Court.
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9.

No. 5

EXTRACT OFF SUIGING-UP BY TRIAL JUDGE
COMVICTION, ALLOCATUS AND SENTENCE

Gentlemen, will yow now conmsidexr your verdict?
You may rctirce if youw wish and you may have any
of the exhibits including the accused's statement.
Deouty Registrar, Ifr. Heim; sworn:
Jury Retire at 10.45 a.m.
Jury Returmn at 12.9%0 p.nm. _
REGISTRAR: Gentlemen of the Jury, are you agreecd
upoin yowr verdict?
FORFMAN OF THE JURY: We are My Lord.

REGISTRAR: Do you find the accused, Peter Harold
Richard Poole, Guilty or Not Guilty of Murder,
contrary to Section 199 of the Penal Code?

FOREMAN OF THI: JURY: Guilty My Loxd.

REGISTRAR: You sar he is Guilty, is that the ver-
dict of you all?

FOREMAN OI' TH JURY: It is My Loxd.

THF CHITF JUSTICE: The accused is accordingly
convicted of IlMurder, Contrary to Section 199
of the Pcnal Code. '

REGISTRAR: Prisoner at the Bar. You stand con-
victed of Murder, contrary to Section 199 of
the Pconal Code. Have you anything to say
why seritence should not be passed upon you
according to law.

THE ACCUSED: Mo ¥y Loxrd.

THE CHIEF JUSTICE: PETER HAROLD RICEARD POOLE, you
have been convicted of Murder and the law pro-
vides only ona peralty for Murder. The sen-
tence of the Court is that you be hanged by
the aeck until you are dead.

You have seven days in which to file a Notice
of Appeal and ten days after the record is filed
for filing a memorandum of Appeal.

Thank you Gentlemen for your help in this
very long and difficult case. You are excused
Jury Scrvice Tor two years.

Poreman of the Jury: Thank you Iy Lord.

In the Supreme
Covrt of Kenya
at Nairoki

No. 5

Extract of
Surming—up by
Trial dJudge -~
Conviction,
Allocatus and
Sentence,

10th December
1959.
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No. 6

REPORT OF CHIEF JUSTICE SINCLAIR (TRIAL JUDGE)
L0 COURT OF APPEAL :

REPORT BY TRIAL JUDGE UNDER RULE 42(4) OF THE
TEAST AFRICAN COURT OF APPEAL. RULES, 1054

CRIMINAT APPEAL NO. 217 OF 1959
REGINA v. PETER HAROLD RICHARD POCLE

The 5th proscecution witness, Titoro, was
called during the afternoon of the 7th Decembver,
1959. 1 do not remember the time when he was 10
called, but the 3rd and 4th witness for the pro- '
secuticn had previously given evidence that after-
noon and it must have becn after 3 p.m.

2, I did not take over the examination of the

witness during HMr. Sirley's cross~examination.

After Nr, Sirley had completed his cross-examina-

tion and Mr. Brookes had intimated that he had no
guestions to ask in re-examination, I proceeded to

ask the witness some questions in order to clarify

sone peints in his evidence which I thought to be 20
obscure. I wished the witness to indicate ocer-

tein distances and positions, but this could not

be done in the court room as it was too small for

the purpose. I accordingly adjourncd the Court
outside to the steps at the Judges' cntrance. My
recollection of the time is that it was about 4.30

p.n. The Judges' car park was then empty, save

for my own car, and from my !mowledge of the

habits of the Judges, the time must have been

after 4,15 p.m. My recollection of the time is 30
confirmed by Mr. Wduati, the Court Clerk, who wvas '
present throughout.

3, Outside, some time was spent explaining to

the witness what parts of the terrain he was to
imggine represented the accused's house and plot,
Kilimani Road, Gordon Road, Ngong Road etcetera.

After that had been done I asked the witness to
indicate on the ground certain places, positions

and distances wvhich he had referred to in his ‘
evidence. To that extent I askad questionsof the 40
witness. The type of question asked was "Will '
you please show where you were standing when the
deceased was snhot?" There was only one possible
exception when I asked him to indicate where the

gate wes through which the dogs ran out. The
distances indicated were all agreed with counsel,
sometimes after being paced out.
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4. I asked both counsel if they wished the wit- In the Court of
ness to demonstrate any further positions or dis- Apreal for
tances. 1Mr. Sirley then asked the witness to in- Eastern Africa

dicate at least one position or distance. I regret at Nairobi
that I am unavle tc remember now what he did ask
the witness to indicate. This demonstration lasted No. 6
about 15 minutes; certainly not more than 20
minutes in my recollection. The Court Clerk again - -
confirms my recollection of the time. ??;iingigzgj

5. Vle tken returrcd to the court room. Immedi- to Court of
ate%y I had taken my seat on the Bench Mr. Brookes Appeal,
stated that he did not lmow whether the accused had -

been present ot the demonstration. It was estab- %gzg ?ebru&ry
lished that the accuscd had not been present. 1 e a
then adjourned the court to the same place to continued.
repeat the demonstration in the presence of the
accused. There I asked the witnoss to indicate

the some ploces, pesitions and distances and he

did so with nc mebterial variation from his previous
denonstration. I am sure that he demonstrated all
the places, pesitions or distances which he had
demonstrated previcusly. Substantially the same
questions were put to nim by me whether they had
previously been aslied by Mr, Sirley or myself. On
this occasion the demonstration took about half

the time occupied by the previous demonstration -
about 7 or 8 minutes in my estimation. The Court
Clerk's cstimate is more than five minutes and less
than 10 minutes. The shorter time is explained by
the fact that on the seccond occasion the witness
waderstood whet wasg regquired of him much quicker.

Revort of

6. The hearing was then resumed in the court room
and the witness returned vo the witness box. 1
asked him questions so as to place on record what
he had demonstrated outside. I believe that the
record shows accurately, without any material
omissions, what the witness had demonstrated. I
then gave Mr., Sirley the opportunity of cross-
examining the witness further, which he did.

7. I made a note of the circumstances of the two
adjournments and this should have appeared in the
original record after page 28 and before page 29.

I did not appreciate it was not in the record until
asked Tfor this report. _

R. 0. SINCLAIR

NATIROBI CHIEr JUSTICE

26th PFebruary, 1960
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No. 7
JUDGMENT

IN HER MMJESTY!S COURT OF APPEAL
TOR EASTERN AFRICA
AT WATROBIX

CRIMINAL APPEAL NO. 217 OF 1959

BETWEEN
PETER HAROLD RICHARD POQLE .+« APPELLANT
- and -
TFEE QUEEN - s .. .+ RESPOYDENT
(Appeal from a conviction and senteance of
the Supreme Court of Kenya at Nairobi

(Sinclair; C.J.) dated 10th December 1959
in

Criminal Case No., 242 of 1959
Between
The Queen .. e .. Prosecutrix
- nngd -
Peter Harold Richard Poole .. Accused).

FORBES V-P.

The appellant was, on 10th December, 1859,
cenviected by the Supreme Court of Kenya sitting
at Nairobi of the murder of one Kamawe s/o Musunge,
and was sentenced tc death. He has appealed to
this Court against his conviction and sentence.

The appellant is a Buropean, and his trial
accordingly took place before 2 Judge and jury in
accordance with the provisions of section 222 of
the Criminal Procedure Code (Cap.27).

Prior to the hearing of the apoveal counsel
for the appellant intimated that he intended to
ask the Court to depart from one of its own pre-
vious decisions and, in accordance with the dictum
of the Court in Joseph Kabui v. R. (1954) 21 E.A.
C.A. 260, applied that a bench of fivec judges
should be assembled to hear the appeal. This Court
adheres to the princivle of stare decisis, unless
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it is of opinion that to follow its earlier In the Court of
declsion wnich is c¢onsidercd to be erroneous in- Appeal fox
volves supporting an improper conviction (Joseph FTastern Africa
Xabui v. R. suoro; Kiriri Cotton Co. v. R.K. at Nairobi
Dewan:. (1938) &.A. 239 at p.245). A full Court of -
Appeal has no srecatar powers than o division of No..7

the Court (Comiissioner for Dands v. Sheikh Mohamed

Bashir (1958) =.A. 45 at p.50; Young v. Bristol Juzfment,
Aeropianc Co. Ltd. (1944) 2 All T.R. 293); but if 2% 1 March

it is to b2 contendsd thet there arée grounds, upon 1860 -
vhich the Tourt can act, for departing from a pre- consinued.
vious decision of the Court, it is obviously de-

sirabie that the matter should, if practicable,

be considercd by a bench of five Judges. In the

instant case iV proved possible to make the neces-

sary arrongements, and, accordingly the appeal came

before a full 3Bench.

Fifteon grounds of appeal are set out in the
memorandum of appeal, and two further grounds were
added by a supplementary memorandun. Counsel for
the appellant expressly abandoned grounds 2, 3 and
4 of “he memorandum of appeal, and intimated that
he would argue the appeal on threec broad heads
which would cover such of the remaining grounds of
appeal as he relied on. Ve will deal with the
appeal on the basis of the heads of appeal argued
by counscl.

The three heads of appeal that were argued by
counsel for the appellant were (1) that the trial
was-a nullity; (2) that the verdict of the jury
was, in all the circumstances, unreasonable; and
(3) that the summing up was defective in certain
respects. - It will be convenient to deal with the
Tirst head, which reletes to matters of procedure,
before referring to the facts of the case.

The contentior that the trial was o nullity is
based on two entirely separate matters of procedure.
The first referred to an abortive trial of the
appellant foxr the murder of the deceased which was
concluded by the entry of o nolle prosequi. The
relevant facts as to the abortive trial are as
follows: The appellant was on 1l4th October, 1959
arrested without warrant upon a charge of murder
of the deceased. In due course a preliminary
inquiry was held in accordance with the provisions
of Part VIII of the Crimimal Procedure Code (here-
inafter referred to as the Code), and the appellant
was committed for trial before the Supreme Court
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upon the charge, framed by the committing magi-
strate under section 233 of the Code; "that he
did on the 1l2th day of October,1859, in Nairobi in

the Nairobi Extra-Provincial District, murder Kamawe s/0

Musunge the offence being conbrary to section 199
0f the Penal Code." The appellant was remanded
in custody bto appear before the Supreme Court
under section 236 of the Code. An authenticated
copy of the depositions and svatement of the
appellent was duly transmitted to the Attorney
General under section 246 of the Code, and the
Attorney General, on 18th November, 1959, wnéder
gection 250 of the Code filed an information
charging the appellant with the offence of murder
contraxry to secvion 199 of the Penal Code, the
particulars given of the offence being that the
appellant "on or about the 12th day of October,
1959, at Nairobi in the Nairobi Extra-Provincial
District, murdered Kamawe s/o Musunge." The
1nformqtlon was signed on behalf of the Attorney
General by the Deputy Public Prosecutor in pur-—
suance of powers conferred on him under section
83 of the Code. Section 250 of the Code rcads:

"250(1). If, after the receipt of the
authenticated copy of the depositions as
aforesaid, the Attorney General shall be
of the opinion that the case is one which
should be tried upon information before
the Supreme Court, an information shall be
drawn up in accordance with the provisions
of this Code, and when signed by the Attor-
ney General shall be filed in the registry
of the Supreme Court.

(2) In any such information the Attor~
ney General may charge the accused person
with any offence which, in his opinion,
is disclosed by the depositions either in
addition to, or in substitution for, the
offence upon which the accused person has
been committed for trial,"

The trial of the appellant on the information:
filed on-18th November, 1959, was fixed for 30th
November, 1959, On that date the appellont wa
arraigned before the learned Chief Justice and
pleaded not guilty to the information. A Jury
was chosen and sworn, and the appeliant was given
in charge in accordance with the provisions of
scction 280 to 288 inclusive of the Code. Crovm
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Counscl thercupon opencd for the Crown and was In the Court of
about to call the first prosecution witness when Appeal for

onc or tnce jurors intimated that he had "a con- Eastern Africa
sciontious objection to giving e verdict of at Nairobi
guilty in this case on a rcligious objection".

Afver a short adjournment counsel for the appel.- No. 7
lont addressed the cours, submitting that the Jud £

juror in question was not incapacitated, or, if uigmen !

he was, that the trisl should proceed with cleven 2% March
jurors. & further zdjournment ensued to enable 1960~

Crown Cownael to consider the position. Upon continued.

reswapvion Crowm Counscl is recorded as saying:

"Submit no power to discharge Juror as he

is not incapable. Court may have innerent
power to discharge jury. Think it is safer
to enter a nolle prosegui and do so now."

Counsel for the appellant submitted that there was
no inherent power to discharge the jury in the
circumstances, and that this was not one of the
cases in which a nolle prosegui could be entercd.
The learned Chicef Justice then ruled:

"In view of the entry of o nolle prosequi
the accusced is discharged in respect of the
charge Tor which the nolle prosequi is
entered."

He were informed by the learned Solicitor Generzal
who appeared for the Crovn that Crown Counsel, as
he informed the Court that he did not intend to
proceed, handed a fresh information, duly signed,
to the Deputy Registrar; that the Deputy Registrar,
upon <the adjournment of the Courlt, after the dis-
charge of the appellant and after he had left the
dock, said to him "would you come with me' or words
to that eficct; +that the appellant then accormpanied
the Deputy Registrar tc the antcecroom of the Court,
where the Deputy Registrar served the new informa-
tion upon him; and that the Deputy Registrar then
executed a warrant as authority for the Prisons
Officers to detain the appellant in custody pending
his trial upon the new information. The terms of
the new information were identical with those of
the original information except that the new infor-
nasion was dated 30th November, 1959, and was
signed for the Attorney General by the Acting
Senior Crown Counsel who was appearing for the
Crown. It was not contested that the Acting
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Senior Crown Counscl was duly authorised uvnder
section 83 of the Code to enter o nolle prosegui
and sign an information. It was upon bthne new
information of 30th FNovember that the appellans
was subsequently tried, before the learned Chief
Justice a2nd a new jury, and was conviected.

It meyv be remarked in passing that it appears
to this Couxrt that, upon the juror in guestion
axmowteing that he had o conscientious cobjection
to giving a verdict of guilty, the learned Chief
Justice mignt properly in the cxercise of his
discretion have discharged the Jury and ordered
the re~trial of the appellant before another Jury.
The matter was, however, taken out of the learncd
Chief Justice's hands by the entry of the nolle
prosequi, and it 1s necessary to coansider the
position crcated by the course which was adopted.

Counsel for the npvellant argued that the
effect of the nolle prosecui entered on 30th
November was to bring the prosecutvion tc an exnd
altogether, and that if the Crown wished to pro-
ceed against the appcllant again uvupon the same
facts it was necessary for the prosecution to
start again ab initic, that it to ssay, that the
appellant must be re-arrested and that a new pre-
liminary inquiry and committal for trial must take
place. He referred to the decision of this Court
in R. v. Noormahomed Kanji (1937) 4 B...C.A. 34
(in"which the Court heid that, under the section
of the Criminal Procedure Code of Uganda whichn
corresponds with gection 82 of the Code, upon a
nolle vrosequi being envered in respect of any
charge in an information, o fresh information in
respect of the same charge mizght be filed without
a fresh preliminary inquiry being held) and con-
tended that that decisicn vut too narrow a con-
struction on section 82 read in the context of
other sections of the Code end should not be fol-
lowed; that upon a prowver construvction of sec-
tion 82 of the Code, upon the entry of nolle
prosequi, en accused must be discharged from cus-
tody forthwith and that the recognizances of any
witnesses bound over fo give evidence at his tiial
are discharged; that the Code provides no method
for the subsecguent arrest of an accused except

rest without warrant under section 283 that
upon such arrest the accused nust be taken befoxre
a pagistrate under section 323 =nd that the en-
suing proccdure provided for in the Code, culmins-
ting with a committal for trial by 2 subordinate
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court, must be followed before the accused can
again »e brought belore the Supreme Couris. Counsel
also contended that the use, in section 82, of the
term "nolle proscaui which is an expression of
the IEnglish common law, connoted common law ideas;
that the section should, therefore, be construed
by reference to the meaning of the term at common
law; and that at common law uvon the entry of a
nolle nrosegui the prosecution must be started
again in all its aspects; and he referred to
English authorities including R. v. Allen 121 E.R.
929; R. v. Mitchel 3 Cox C.C.93; R. v. Ridpath
88 E.R. 670; Goddard v. Smith 91 E.R. 803; R. v.
Stratton 93 E.R. 156; and R. v. Wylie, Howe and
McGuire (1919) 83 J.P. 295;  and to the Australian
ogge of Gilchrist v. Gardner (1891) 12 N.S.W. Rep.
186.

We do not propose to refer to the English and
Australian authorities except to say that it is
by no means clear to us that they establish the
proposition for which counsel for the appellant
contended. Most of the English authorities refer
to ex officio informations of the Attorney General
and so must be of doubtful application in the
case of an information upon a committal for trial
by a magistrate. It is not suggested that the
information in this case is an ex officio informa-
tion under section 84 of the Code, So far as R.
v. Ridpath (supra) is concerned, the reports (the
case is also reported in 92 E.R. at p.890) do not
support learned counsel'!s contention that a nolle
vrosequl at common law operates as a discharge of
the accused from custody and of recognizances
entered into by him. That case, however, is one
of those relating to ex officio informations.

In the instant case we think that the matter
falls to be decided upon the provisions of the
Code. It is true that under paragraph (2) of-
Article 4 of the Kenya Colony Order in Counecil,
1921, as extended by Article 74 of the Kenya
(Constitution) Order in Council, 1958, the common
law is in force in Kenya, but it is in force only
in so far as it may not be modified, amended or
replaced by, inter alia, any Ordinance for the
tirme being in force. It is also true that sub--
section (3) of section 3 of the Code provides
that:
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"The Supreme Courtv may ... in exercisiang its
criminal jurisdiction in respect of any mat-
ter or thing to which the procedure’ pres-
cribed by this Code is inapplicable, exer-
cise such jurisdiction according to the
course of procedure and practice observed
by and before His Majestyl!s High Court
of Justice in Englangd at the date of the
coming into operation of this Code.™"

The Code does, however, make provision for the
entry of a nolle prosegui, and the consequences
which are to follow thereon; and, incidentally,
in subsection (2) of section 82 of the Code it
confers upon the Attorney General power to enter
a nolle prosequi before an information has been
filed, whereas in England a nolle prosequi may not
be presented until an indictment has been found
(R. v. Wylie, IHowe and McGuire, supra). The rele-
vant provisions of the Code are comprehensive and
in our view displace the common law.

Section 82, which is the relevant section of
the Code, reads as follows:

"82 (1) In any criminal case and at any
stage thereof before wverdict or judgment,
as the case may be, the Attorney General
may enter a nolle prosequi, either by sta-
ting in court or by informing the court in
writing that the Crown intends that the pro-
ceedings shall not continue, and therenpon
the accused shall be at once discharged in
respect of the charge for which the nolle
prosecqui is entered, and if he has been
coumitted to prison shall be released, or
if on bail his rccognizances shall be dis-
charged; but such discharge of an accused
person shall not operate as a bhar to any
subsequent proceedings against him on account
of the same facts.

(2) If the accused shall not be before
the court when such nolle prosecul is entered,
the registrar or clerk of such court shall
forthwith cause notice in writing of the
entry of such nolle prosegui to be given to
the keeper of the prison in wihnich such ac-
cused nay be detained, and also, if the
accused person has been committed for trial,
to the subordinate court by which he was so
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committed, and such subordinatec court shall
forthwith cause a similar notice in writing
to be given to any witnesses bound over to
prosccute and give evidence and to their
surcties in case he shall have been admitted
to bail,"

In R. v. Noormahomed Kanji (suvra), the case which
counsel ror the appellant submits ought not to be
followed, this Courts, in considering a similar
gituation in relation o0 section 79 of the Uganda
Criminal Procedurc Code (which is in the sanme
terms as section 82 of the Code) said:

"Warious Inglish authorities were cited
both by Mr. Shaylor and Mr, Mathew, for
the Crovm, but none of these authorities
bear directly on the point in issue.

It is convenient to state here that it is
within the knowledge of the members of this
Court that the practice adopted by the Crown
in this case has veen, in the past, the prac-
tice in the East African Dependencies eand,
further, it is within the knowledge of one
member of the Court that a similar practice
was observed in West Africa on a section
similarly worded.

On a close reading of the section in ques-
tion, it will be observed that the accused
person is to be discharged in respect of the
charge for vhich the nolle prosequi is ent-
ered., It seems clear that these words refer
%0 the charge in the information as the in-
formation is 'the charge! on the trial before
the High Court, and the nolle prosegui is
entered in the High Court in respect of that
information. The Attorney General states
that the 'proceedings' should not continue.
If, then the information is the charge, the
proceedings are the High Court proceecdings,
and the nolle prosequi puts an end to these
proceedings.

Crown Counsel has conceded  that, in view
of the wording of the section, a nolle prose-

qui may ve entered in respect of the pro-
cecdings in Subordinate Courts as well as the
High Court. This may be so, but we do not
consider that this fact in any way interferes
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with the reasoning set forth supra. We are
of oplnlon therefore, that after a nolle
Qrosegu1 has been entered in resvect of any
8iven charge contained in an information,
there is no necessity for a fresh prelimi-
nary inquiry to be held beforc a further
information is filed."

The charge preferred in an information signed and
filed by the Attorney Genecral under section 250

of the Code is clearly distinct from both the
charge on whicn an accused is arrestod and that
which is freomed by the nagistrate under section
233 of the Code. It is expressly stated in
section 250 that in the informaticn the Attorney
General may charge the accused person with any
offence which, in his opinion, is disclosed by

the depositions either in addition to, or in sub-
stitution for, the offence upon which the accused
verson has been committed for trial. Section 82
provides that the accused "shall be at once dis-
charged in respect of the charge for which the
nolle prosegui is entered." Prima facie, we
shouvld be disposed to agree with the deocision in
Noormahomed Ranji gupra, that where a nolls pro-
segul relates to a charge in an information, it

is the proceedings in respect of that charge only
vhich are discontinued. Counsel for the appellant
in fact conceded that if two informations had been
filed against an accused, e.g. in the case of &
multiple murder, the entry of a nolle prosequi in
the course of the trial upon one information, in
respect of charge contained in that information,
would not preclude proceedings continuing against
the accused on the second information. Re argued,
however, that in the instant case = second infor-
mation had not been filed when the nolle prosegui
was entered; that the entry of the nolle prosequi

immediately effected the release of the appellant
from custody; and that, as has been said pre-
viously, the only way of getting the apnellant
back into custody was by arrest under section 28
of the Code, which involved following the vpro-
cedure prescribed by the Code upon the making of
an arrest under that section.

We do not agree that the entry of a nolle
prosequi under section 82 of the Code immediately
effects release of an accused from custody. The
section, as we read it, requires that the accused
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be digcharged by the cowrt "in respeet of +the
choxge Tor which %tne nolle proscqui is centered®,
and thercupon, if lLic nas been comnitted to prison
in respezt ol the offence charsed, he is to be
rclecasca:  thav is to say, if the accused is in
court, nis relcasc follows upon his discharge by
the couwrt.

Learnca counsel!s »nrincinal argument, however,
coneceracd vie alleged procedural difficulty of
bringing the appellant before the Supreme Court
again once ne nad been releascd woon the entry of
a nolle orosccui. Vith respect, we think that
lcarned cowmszlis argunent imiorces the provisions
of scction 65 of the Codc. That section reads
as lfollovig:

"66. Evcry court has authority to causc to
be brought before it any person who ig within
the local limits of its jurisdiction and is
cnarged with an offence committed within the

Colony, or which according to law may be dezlt

with as if it had been comaitved within the
Colony, and to deal with the accused person
according to its jurisdiction.®

The scecction was not cited to us by cither counsel,

poss8ibly because it appears under Tthe heading "Place

of Incuiry or Trial". The words of the heading,
however;, cennot restrict the plain words of vhe
section, and, it is-rurther clear Lfrom tihe provi-
sions of sechtion 69, that the sections undexr that
heading have a wider application than the merec

navter of the place where an inguiry or trial is to
be held. Section 69, whicun is also relevant to the

question under consideration, reads:

"69, The Supreme Court may inquire into and
try any offence subject o its jurisdiction
at any place where it has power to hold sit-
tings:

Provided that, except under section 84 no
criminal case shall be vrought under the cog-
nizance of the Supreme Court unless the same
shall have becen previously investigated by a
subordinate court and the accused person
shall have been committed for trial belore
the Supreme Court."M
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As we read it, the proviso to section 69 does not
of itself require that in circumstances such as
those which occurred in the instant case a Lresh
preliminary inguiry must be held. The condition
that the case "shall have been previously inves-
tigated by a subordinate court and the accused
person shall have been committed for trial before
the Supreme Couvrt is satisfied by the holding of
the original preliminery.inquiry unless uncder the
other provisions of the Code the effect of a nolle
prosequi is to discharge the proceedings on the
preliminary inquiry as well as those in the Sup-
reme Court.

Reverting to section 66, we think that that
section authorises the Supreme Court to issue
process to cause to be brought before it a person
charged with an offence which it has jurisdiction
to try. We see no reason why the Supreme Court
should not act under this section to comvel the
attendance before it of & person properly charged
upon information, including ordering the arrest of
such person if he should happen to be at liberty.
In the case of a multiple murder, which has al-
ready been instanced, it would seem patently
absurd to suggest that, if alter a preliminary
ingquiry into all the murders, an information had
been signed and filed in respect of one murder
only and it proved necessary vo cuber & nolle
prosegui on the charge in that information, in-
volving under section 82 the rclease of the ac-
cused, a further information filed subsequently
in respect of the sceccond murder must of necessity
be abortive because there is no means of bringing
the accused before the court. We are of opinion
that, on the assumption that the Supreme Court had
Jurisdiction to try the appellant on the second
information filed, it had power under section 60
of the Code to do what it purported to do, that
is, to order the arrest of the appellant and his
detention pending the trial upon that information.
We are of opinion that the arguments of counsel
for thce appellant that there is no machinery pro-
vided in the Code whereby an accused can be
brought belfors the court again once he has been
"discharged™ under section 82 are based on a
false assumption and must fail.

So far as éection 82 of the Code is coancerned,
we are unable to find anything in the wording of
the section to indicate that a nolle d»roseauil
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enlered in respect of o charge in an information
operases as o discharge of the proceedings on the
preliminary inquiry. It is true that, as re-
mariced in Nooxmahomed ¥Xanji's case, the Attorney
Generzl has the vower, which does not exist in
Ingland, of entering a nolle prosequi at any

stage before the filing of an information. In
such & case tne nolle nrosegui would clearly be

in respect of the charge in tne subordinate court
and would cffectively terminate those proceedings.
In our view, however, the proceedings on a charge
in an information, though necessarily based on the
proceedings in the subordinate court, are distinct
from the latter. That is not to say that pro-
cecedings 2gainst an offender do not commence with
his arrest; but proceedings against an offender
are in distinct stages, and, in section 82 of the
Code the reference to "proceedings" must, in the
context, be the proceedings "in respect of the
charge for which the nolle prosequi is entered":
that is to say the proceedings in respect of the
charge in the information, which are the proceed-
ings in the Supremec Court. Equally, the words in
the section "if he has been committed to prison -
shall be released" cannot be a general direction
Tor the release from custody of the vrisoner what-
ever other charges may be pending against him, but
must be read in the context as a direction for the
release of the prisonar "in respect of the charge
for which the nolle prosequi is entered."

Counsel for the appellant argued, as has been
mentioned, that under subsection (2) of section-82
of the Code, upon the =ntry of a nolle prosequi,
the recognizances of witnesses bound over to give

evidence ot the trial are discharged. This, however,

is not whatv the subsection says. It merely pro-
vides that notice of the entry of the nolle pro-
gsequl is to be given to the witnesses, and does not
provide thet Tthe efiect of such notice is to dis-
charge their recognizences. It would appear that
the witnesses! recognizances "to appear at the
trial to give cevidence" remain valid in respect of
any trial orn an- information founded upon the par-
ticular preliminary ianguiry.

In our view, therefore, the entry of a nolle
proscqui in respect of a charge on an information
£iled by‘the Attorney General under section 250 of
the Code, does not discharge the proceedings at the
preliminary inquiry upon wnich such charge is based
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so as to preclude the filing of any other charge
upon information based on the facts disclosed at
that preliminary inguiry; =and we have not found
any other provision of the Code winich appears in-
consistent with this construction of the provi-
sions of section 82, He do not think that the-
fact that the terms of the charge in the second
information may be identical with the terms oX
the charge in the first information affects the
position.

In any event it zeppears that at the moment
of the appellant's discharge under section 82
there was in existence 2 valid information charg-
ing him with an offence. In his reply counsel
for the appellant to some extent challenged the
infornation which the learned Solicitor General
had given us as to events immedistely after the
entry of the nolle prosequi, saying that there
was no note on thae record as to what had happened,
that he was informed that the learmned Chief Jus-
tice had refused to look at the new information,
and that the new information was not properly
before the court when the nolle prosequil was
entered, Since the proceecdings before the Court
as that stage were not concerned with the second
information it was vo be expected that the record
would contain no note of what happened and that
the learned Chiefl Justice would not look at the
second information. The second information at
that stage concernsd the Registrar and not the
lzarned Cuhief Justice. Vle sce no reason why we
should not accept the learned Solicitor General's
statement of the facts, since it apdvears to be the
effect of those facts rather than the facts them-—
selves vhich are challenged.

As to the effect of the handing of the new
information to the Deputy Rcgistiar, ibts accep-
tance by the Deputy Registvrar would appear to con-
stitute a sufficient "filing" for the purposes of
section 250 of thne Code., The information had not
been handed to the Deputy Registrar at the moment
that Crown Counscl entercd the nolle prosequi,
but, as we have indicated, we arc of opinion that
it 1s the Courtt's order of discharge which effects
the releasc of the appellant, and not the cntry
of the nolle vproscauvi. Ye are informed and accept
that the second information had been handed to the
Deputy Registrar belfore the order of discharge
was made. It follows that at the moment of dis-
charge on the first information, there was already
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in existence and filed a second information. The
situation then obtaining apvears indistinguishable
from that in vhich dilferent informations have

been filed in respecct of different offences arising
out of Tacts found at onc preliminary inquiry, and
a nolle proseaui has becn entered in respect of one
such inrormation. As already mentioned, counsel
for the appecllant coniceded that in such case the
proceedings on the second information were com-
petent and could continue.

Apart from the question whether or not the
second information had becn filed at the moment
when the appellant was resleased in respect of the
first informetion, it is to be noted that wnder
section 255 of the Code the critical moment when
an information becomes effective would seem to Dbe
the moment of signing of the information and not
that of f£filing. That section provides, inter
alia, that an information when signed by the At-
torney General "shall be as valid and effectual in
all respects as an indictment in England which hes
been signed by the proper officer of the court in
accordance with the Administration of Justice
(Miscellaneous Provisions) Act, 1933." Under sec-
tion 2 of that Act "where a bill of indictment has
been so preferred the proper officer of the court
shall ...... giszn the bill, and it shall thereupon
Lecome an indictment and be proceeded with accor-
dingly." There is no doubv that in the instant
case the sccond information had been signed before
the nolle prosegqui was entered on the first in-
formztion, and that therefore there was in exis-
tence a valid information when the nolle prosegqui
vas entered. We zre unable to see why the appel-
lant should not be held in custody pending- the
disposal of the charge on this information, what-
ever may be the power of the Supreme Court to
cause him wo be re-arrested. But, as indicated,
we consider that the Supreme Court had the neces-
sary power to cause the appellant fto be re-arrested,
even if he had been released and allowed to go
Tree for a period of tinme.

for the reasons given we respectfully agree
with the conclusion of the court in Noormahomed
Kanji's case and hold that this ground of appeal
must fail. = It may be noted that in E.B.K. Sey v,
The King (1950) 13 W.A.C.A. 128 the West African
Court of Appeal reached a similar conclusion upon
the corrcesponding provisions of the Criminal Pro-
cedure Code of the Gold Coast, as it then was.
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The sccond matter on which counsel for the
appellient relied for his contention that the trial
was a nullity was what he described as "an wnfor-
tunate accident” which occurred in the course of
the trial. The incident in question occurred
when Titoro s/o Sabai, an African eye~witness of
the alleged murder of the deceased, was giving
evidence. His evidence involved specification
of the distances betwecn various points at the
scene and between the witness and the appellant
and deceased at various stages in the episode
vhich terminated in the death of the deceased. It
is common practice in Bast Africa, where the
majority of African witnesses are incapable of
expressing distances in terms of the ordinary
units of measure, for a witness to be asked to
glve a visual demonstration of any particular
distance which may be material. In the instant
case, ‘after completion of the examinagtion-in-
chief, cross-examination and re-examination of
the witness, the learned Chief Justice desired
the witness to give a visual demonstration of cer-
tain distances which were mentioned in his evi-
dence. The court room was too small for the
purpose, and the learned Chief Justice according-
ly adjourned outside the court building where a
visual demonstration of the distances was given
by the witness. On resumption in the court room,
it was found thot the appellant had not been
present a2t the demonstration. The learned Chief
Justice then caused the demonstration to be re-
peated in the presence of the appellant. No ob-
jection was taken at the time to the procedure
agdopved by the learned Chief Justice.

The details of the incident were at one stage
in dispute, and accordingly a report from the
trial court was called for under rule 42(4) of the
Egstern African Court of Appeal Rules, 1954. The
report of the learned Chief Justice submitted
under that rule fully sets out the details of the
incident, and was accepted as corvect by counsel
for the appellant. Counsel for the appellant
conceded that the appellant had suffered ne actual
prejudice as e result of the incident, end that
the point was purely a tcchnical one, and accor-
dingly it is not necessary to set out the learned
Chief Justice's report in detail in this judgment.
The essentinl facts are that a demonstration which
lasted between 15 and 20 minutes and which con-
stituted part of the trizl took place in the
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2bgence of the appellant, though in the presence
02 his advocatc; +that the demonstration was re-
peated in the presence of the appelliant, on this
occasion occunying about half the time taken on
the previous demonstration; +that it is not sug-
gested that eny matter was demonstrated on the
first occasion which was not repeated on the
second occasion, though, owing to the witness
having already Leen tarough the demonstration
once, the second demonstration took a much
snorter time; that aifter the demonstration the
advocate ror the appellant was given an oppor-
tunity to cross-cxamine the witness; and that
it ic conceded (righbtly, in our view) that no
actual prejudice was suffored Ly the appellant.

Coungel for the apprellant argued, however,
that the trial of the appellant was a trial on a
charge of felony; +that on a charge of felony the
prisoner must be tried at the bar; that unless
there is good cause the whole trial must take
place in the presence-of the prisonexr; that the
fact that by accident, part of the trial took
place in the absence of the prisoner was such an
irregularity as must vitiate the trial; and that
no action taken by the trial judge could cure the
irregularity which had occurred, as the irregular-
ity wes one which went to tine root of criminal
procedure. Counsel referred, inter alia, to sec-
tions 193 and 290 of the Code and to R. v. St.
Georzge 173 E.R. 921; R. v. George Smellie (1919)
14 Cr. Apo. R.128; R. v. Hales (1824) 1 K.B. 602;
Weachira s/o Morange and ors. v. R. (1956) 23 E.A.
C.A. 562: Xaramat v. R. (1956) L.C. 256 and
Tamcshwar & anor. v, R. (1957) A.C. 476.

There is no doubt that the absence of the
appellant from the first demonstration was an
irregularity, and the only guestion is whether it
is an irregularity curabdle under section 381 of
the Code, or whether it is so fundamentzal that it
cannot be cured under that section notwithstanding
that it has occasioned no failure of justice. The
distinction between irregularities which are cur-
able and those which are not is nade clear in the
following passage from the judgment of the Privy
Council in Polkuri Kotayye v. King Emperor (1947)
74 I.A. 65 at p.75. Section 537 of the Indian
Code of Criminal Procedure, to which that passage
relates, is in similar terms to section 381 of the
Code. The passage reads:

In the Court of
Appeal fox
Bastvern Africno
at Nairobi

No, 7
Judgment,

2§€h March
1960 -
continued.



“n the Court of

bLppeal for
Bastern Africe
at Nairobi

No. 7
J¥dgment,

26%ﬁ Marxrch
1960 -
continued.

28.

"Even on this basis, Mr. Pritt for the
accused has argued that a breach of a direct
end important provision of the Codc of Crimi-
nal Procedure cannot be cured, but must lead
to the quashing of the conviction. The Crown,
on the other hand, contends that the failure
to produce the note-book in quesvion amounted
merely to an irregularity in the proceedings
which can be cured under the provisions of
s.537 of the Code of Criminal Procedure if
the court is satisfied that such irregularity
has not in fact occasioned aany Tailure oI
justice. There are, no doubt, aunthorities
in India wnich lend some support o Mr.Pritt's
contention, and reference may be made to
Tirkha v, Nanak ((1927) I.L.R.49 A.475), in
which the court expressed the view that s.537
of the Code of Criminal Procedure applied
only to errors of procedure arising out of
mere inadvertence, and not to cases of dis-
regard of, or disobedience to, mandatory
provisions of the Ccde and to In re Madura
Muthu Vannian ((1922) I.L.R.45 M.820), in
which The view was expressed that any failure
to examine the accused under s,342 of the
Ccde of Criminal Proceduwre was fatal to bthe
validity of the trial, and could not be cured
under s,537. In their Lordships' opinion,
this argument is bascd on too narrow a view
of the operation of s.537. Waen a trial 1is
conducted in a mammer different from that
prescribed by the Code (as in N.A. Subramania
Iyexr's case ((1901) L.R.28 I.A.257), the trial
is bad, and no question c¢f curing an irrcgu-
lerity arises; but if the trial is conducted
substantially in the manner prescribed by the
Code, but some irregularity occurs in the
course of such conduct, the irregularity can
be cured under section 537, and nhone the less
80 because the irregularity involves, as must
nearly always be the casc, a breacn of one or
more of the very comprehensive provisions of
the Code. The distinction drawn in many of
the cases in India bebtwecen an illegality and
an irregularity is one oi degrec rather than
of kind. This view finds suppnorti in the
decision of their Lordships! Board in Abdul
Rehman v. The Xing Emperor ((1926) L.R.54
1.A.96), where faillure to comply with s,360
of the Code of Criminal Procedurc was hcld to
Ye curcd by ss.535 and 537. The presont case
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falls under 5,537, and their Lordships hold
the trial valid notwithsvanding the breach
of s.162."

Whilc the Penal Ccde preserves the distinction
between Felonies and misdemeanocurs, the Criminal
Procedure Code in fact makes little distinction
between Then so far as procedure is concerned.
Scetion 193 of the Code applies to offences of
all kinds and provides:

"193. Except 25 otherwise expressly pro-
vided all cvidence taxen in any inguiry or
trial wider this Code shall be taken in the
presoence of the accused, or, when his per-
sonal atiendance has been dispensed with, in
the prescnce of nis advocate %if any)."

We think thet the Inglish cases relating to the
necessity for trial at the bar in cases of felony
have 1little aoplication in Kenya, and that the
provision which has o be considered is section
193 of the Codc. Under that section this Court
has held that it is competent for a trial court

to dispense with the prescnce of an accused person
if he persists in making such an uproar that the
trial cannot properly procecd in his presence -
Wachira s/o Murage & 2 ors. v. R. (supra). The
English decisions disclose a similar practice in
Inglish courts. It is stressed, however, that in
the instant case the presence of the appellant was
not dispensed with, and thet there was no good
reason to dispense with his prescnce, Counsel for
the appellant relicd on the decision of the Privy
Council in Tamcshwar v. R. (supra). That was a
case where the jury viewed the scene of the offence
in the absence of the trial Judge a2nd during the
view cexrtoain witnesses indicated various positions
relevent to the case. In the course of their
judgment their Lordships szid:

"There remains the question whether the
absence of the judge at this view vitiates the
trial, Their Lordships are mindful of the
principles on which they advise Her Majesty
in criminal case. Slow as their Lordships
axrc to interfere, yet if it is shown that
something has token place vhich tends to di-~
vert the due and orderly administration of
the law into a new course, which may be drawn
into an evil precedent in the future, then
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their Lordships may well think it necessary

to advise FHer Hajesty to allow an appeal -

see Attorney for New South Wales v. Bertrand
((1867) L.R. I.P.C.520, 530), lbranim v. The

King ((1914) 4.0.,599, 615) per Lord Swancr.

Their Lordships think it plain that if a

Judge retired to his private room while a

witness was giving evidence, saying thot

the trial was to continue in his absence, it
would be a fatal flaw. In such a case the 10
flaw migat not have affected the verdict of

the juxy. They might have come to the same
decision in any case. But no one could he

sure that they would. If the judge had been
present he might have askcd gquesticns and
clicited informaticn on mabtters which counsel

had left obscure; and this zadditional infor-
mation nmignt have affected the verdictd. So

here, if the judge had attended the view and

secen the demonstration by the witnesses, he 20
might heve noviced things which everyone else

had overlooked; and his suwmming-up might be
affected by it. Their Lordships fecl that

his absence during part of the trial was such

a departure from the essential principles of
justice, as they understand then, that the

trial cannot be allowed to stand. Mr. Le

Quesne argued that the conviction should not

be get aside unless the absence of the Judge C
was shown to have affected the result of the 30
trial; but their Lordsnins do not think it
should stand in any case. It is too dis-
turbing a precedent to be alliowed to pass."

Counsel contended that the same principle should

be applied to the absence of an accused person

during the course of a trial, and that it should

be helé to be "too disturbing a precedent to allow

it to pass". It must be noted, however, that,

while there-is no provision in the Ccde, or for

that matter, in any other system of law of which 40
we are awarc, which enables a trial to proceed in

the absence of the trial judge, section 193 of

the Code expressly contemplates thot there may be
circumstances in which a trizl can proceed in the
absence of an accused. No doubt such a procedure

is only to be adopted in exceptional circumstances,

as 1s indicated by section 290 of the Code, which
provides for the discharge of the Jury and adjiourn-
ment of the case if an accused through sickress or
other sufficient cause beconmes incapable of 50
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remaining at the bar., But the fact that circum-
stances can czxist in vwhich evidence may be taken

in the ~bsconce of an zecuscd indicates that the
accuscd'!s presence throughout the trial is not so
fundamentnl o requirement as is the presence of
the trial judge. This vicw is supported by the
aecision of the Privy Ccuncil in Karamat v. R,
(supra). In thot casce o view was directea, outb

tne accused declined vo attend the scenec. Their
Lordships held that the view, in vhich the witnesses
wno had alrecady pgiven cvidence attended and placed
themselves in the positions in which they had becen
2t vhe maverial times or indicated the positions of
ovhers, was unobjectionable so long as the witnes-
ses taking pzrt were recalled to be cross~examined
if desired. They continved:

"It was, however, strenuously argued before
this Board th2t as the accused was not present
this is a fatal objection. A short answer to
this point was made by Mr. Le Quesne, for the
Crovn, who pointed out that under the Criminal
Procedure Ordinance it is competent for the
court to 2llow the accused to be absent during
a part of the trial. The holding of a view ig-
an incident in and therefore part of the trial,
and as the court, on being informed that the
accuscd did not desirc to avtend, did not in-
sist on his pressence, this is eguivalent to
allowing hin to be absent., But, in addition
Yo this, their Lordships desire to ssy that if
an n~ccused person dzclines to attend a view
wihich the court thinks desirable in the intor-
ests of justice he camnnot ofterwards raise the
objection that his absence of itself made the
view illegal and a ground Ior quashing the con-
vicetion, if one follows, though he could, of
course, object if any cvidence were given out-
side the scope of the view as ordered. The
anpellant had the ovporftunity of atfending and
declined it."

W2 think it follows that the presence of an
2ccused person taroughout a2 trial is not an absolutbe
recuirement that necessarily goes to the root of a
conviction. Ve cornsider that in the instant case
the trial was conducted subsvantially in accordance
with the provisions of the Code. It is true an
irregularily occurred in that a witness gave a
demonstration of distances in the absence of the
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appellant. The demonstration was in no sense a
view and was merely supplemental to svidence he

had already given in courtv in the presence of the
appellant. The demonstration was in the presence

oT the appellant'!s advocate. The demonstration was
immediately repeatad in the presence of the appel-
lant. The appellant's advocate had the opportunity
of cross-cxamining the witness after the demon—
strations. No objection was taken ot the trial

to the procedure which had been followed. And no 10
suggestion is made that the appellant suffered any
actual prejudice as a result of the irrcgularity.

In these circumsbances we are of opinion that the
appellant's abscnce from the demonstration, not-
withstanding that his prescncce had not been dis~
pensced with under section 193 of the Code, amounts
v0 no more than an irregularity curable under
section 38l of the Code, We think this ground of
appeal must fail.

For the reasons given we hold that the trial 20
was not a nullity, and we now consider the grounds
of appeal which relate to the facts and to the
summing-up.

It has never been convested thet on 12th
Octover, 1959, &t about 3 p.n. She appellant shot
the deceased in the chest with a pistol, killing
him almost immediately. The version of the affair
rnost favourable to the appellant appears in a
stotement made by the appellent to Senior Super-
intendent Baker of the Kenya Police shortly after 3C
the incident. This statement was put in evidence
at the trial without objeciion; and the appellant,
who declined to give evidence on oath, in a brief
unsworn sStatement to the trial court said that
there was nothing he could add tc it. The state-
ment, onitting a passage which relates to events
after the shooting, rcads as follows: '

"About 10 minuses before I made the 1998!
cell, I can't be mero speciiic than that; I
was in the lounge of my house; at corner of 40
Gerdon Road and Kilimani Rond, when my-wife
cclled out to nme. I think shc was in the
kitchen, I'm not sure - I thiak she might
heve been going throush to The kitchen - that
an African was throwing stones over the fence
at the dogs. I looked out of tha window and
saw Ghat there was an African, the one who
was stbsequently shot. He was throwing stones



10

20

30

40

50

33.

oveyr the Yence from Kilimoni Road. I called-
to my wife to et the pistol out of the safe,
a howme armoury sale which is fixed to the
wall, I was in the midst of constructing a
raciogran, She brougiat the pistol to me.

I wut it in ny pockel and went outside into
the goxdon townrds the Kilimani side where

the boy was. I was yelling ot him to stop,

a3 I went towerds him. - He threw one more
stone as I gob outuide, directad ov nme,

whichh did nov hit me. He then mounted his
bicycle and went along Xilimeni Road in the
direction of Gordon Road. I raced up the
drive arter hinm, calling out to the dogs to
get him and at the Sop of the Kilimani Road

he turned on the dirt track running alongside
Gordon Road. As I got out of my gate I fol-
loved him along the dirt path tewards the
Ngong Road. Jomewhere about Milne Drive, which
is about 30 1o 35 yards from my gate I caught
up wivh him, the dogs having gone ahead and
having forced him off his bicycle. I called
the dogs bLack =nd he threatened the dogs with
stones. I think he had 2 stones in his lort
hand, they were about the size of your hand.
Fach-time the dogs moved Torward, as dogs
will, he threatened them by drawing his arm
nacx, as ‘thougn he was going to throw then.

I movad forward and he threatened me as well,
again by gesture, not by words. I pointed

the pistol 2t him and said 'Kama unatupa mawe
nibapizv. we!. I pointed the pistol at him as
I spoke., I meant that if he threw the stones
at me I would shoot, and there is no doubt in
ry miad that he undsrstood because he then
dropped the bicycle and stood there with the
stones in nhis hand. He then stood there and
snid 'Piga mimi' repeating this several times
in an attempt to call my dluff, indicating
that he didn't think I would shoot him what-
ever he did. I told him that I wanted to take
him back to ny house 1o ring the police - this
was in Swahili. I'm sure he understood this.
He then rezached down and picked up his bicycle.
He draszed his bicvele backwards and so I told
the dogs to get him again, because he was
clearing off. The dogs noved towards him and
nade him drop his bieyele again, This happened
on 3 or 4 occasicns each time we both noved
closer to the Ngong Road, until I should say
ve were 3 to 10 yards from the hedge at the
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corner of Ngong Road and Gordon Road. A1)
this time he was dro»ping vhe bike whaen the
dogs went towards him and then picking the
bike up when they moved away from him. He
kept on saying 'Pige nimi, piga mirmit, draw-
ing his hand across his throav and his chest.
His right hand this would be, he s%ill had
the stones in his left hard., On the 3rd or
dtn occasion that this happened, Thas would
be on the last occosion, I managed to dard
forward cnough to grab hold of the carrier
of his bicycle and he drogged me some 3 or 4
feet across the Ngong Road. He let go of the
bicyecle, partly threw it down with a dis-
carding gesture of his right hand, and drew
back his lerft arm, he must have been left-
handed. This was a far more threatening
gesture than before, and there is no dovbt
in my mind that he had come to the stage when
he was going to throw the stone to hit me,
Vie were at that stags 6 or 7 feet apart. I
fired one shot, intending to strike his legs.
I'mn not sure where the shot hit. This stop-
ped his arm which was in the process of
throwing. By throwing I mean that his arm
was travelling forward, butv the stone wasn't
releascd. He let ouv a velp and I should
say that both the yells aand the sudden
stopping of the throw werec due solely to the
shock by being hit, if he was hit, ox by the
scund of the shot. There was a monentary
pause and he drew back his arm again in a
Turther attempt To-throw the stone. I¢ was
his left ar again, as I salid he must have
been left-handed as far as 1 can see, £s he
went to throw again, that is as his body
moved forward for the actual throw, I fired
again - ot him, - I meant to stop him, He
dropped his arm, macde some noises, wintcel-
ligible to ne, I didn't distinguish whet he
gzid. He turnmed and ron sround the coraer.
I followed to the corner and he was lying on
the ground witih his shoulders up to the
bushes of the Hedge. . vevivivonirarnsrones oo

There is no doubt in my mind thoat I f£ired
in self-defence; the African was geing to
throw the stone, I'm quite sure. It wouldn!t
have done me much good had ha hit me. He
still had another stone and I should have been
wable to defend myself had I been knocked
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vnconscious at this stage. Had one of these
stones hit me it was highly likely that I
vould have been Mnoclkked unconscious atl least.™

Two eve-witncsses; Titoro s/o Sabai, who has
already veen mentioned, and Ifrs. Hools, a Buropean
nvrsing sister, gave evidence. Counsel for the
appellant stated thnt he had no criticism to make
of the learncd Chief Justice's summing-up of the
facts, and it is convenicent to refer to the rele-
vent passages of the sumning-up for the versions
of the affair given by these two witnessesg. The
gist of Titoro!s cviGenece as summarised by the
learned Chicef Justice is as follows:

"On the 12th October he (i.c. Titoro) fini~
sned work at zaboubt 2 p.m. and went to Adam's
Arcade, which is in Ngong Road, where he bought
some articles. He was on foot. After leaving
the Avrcade he went along Ngong Road and turned
into Gordon 2ond where he was passed by the
ceceascd on a bvicycle. The deceased turned
into Kilimani Road. When he, that is Titoro,
reached Kilimani Road he saw the deceased sone
40 yards along Kilimani Road. He said the
deceascd was neor the accused's gate leading
on to ¥ilimani Road. You will notice from
the plen bthat this gate is over 70 yerds from
the junction where the witness says he wvas
standing. The deceasecd had dismounted and was
being attacked by some Alsatian dogs. The
dcceased picked up some soil and threw it at
the dogs. The dogs retreated. The deceased
then commenced to wheel his bicycle back to
Gordon Road, turmed into Gordon Road and con-
tinued towards Nsong Road. He was holding a
hicrycle puap 12 his hend. In the meantine
the accused came out from nis house, called
his doge and followed the deceased. The ac-
cused caught up with him, that is the deceased,
neay the cornexr of Ngong Road, caught hold of
the deceasedt!s bicycle and pulled a pistol out
of his pocket. He then shot at the deceased
“wice, there being avout a second between
ezach shot. Both shots, he said, were fired
ot the same spot. The first shot missed the
deccased, but the second shot hit him. Alfer
she first shot, the dogs which were with the
accused, ran awvay and on the second shot the
deccascd left his bicycle and ran round the
corner ¢f the hedge into Ngong Road, bending
over and holding his stomach."
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f%im ! "ra, Hook, the nursing sister, adpears %o
28 Maxch have been tne next witness on thes scene. She
1360 - sgid that on the 12th Ocvober sne turned into
continued. Gordon Road from Ngong Road at about five

minutes to three. On the risht nand sicde of
the road and a short distance down The road,
she saw on African, the dcceased, with o
bicycle being attacked oy two large dogs.

He wes pushing at the dogs with his bicycle
as 1f he was trying ‘o push the decgs away.
She stopped her car just shortv of Kilimoni
Road on the opposite side of Gordon Road
wondexing wnat to do. The deceased was on
the other side of the rond a2lmost level with
the car.

Shortly arter, a Buropeaon, who she szid
was the accused, come from Kilimani Road.
The dogs seemed o run bLowards him and the
deceased bent down and picked up what ap-
peared to her vo be two large red stones.
They were round and adbout -the size of large
orangas. He held one in each hand raisad
above his shoulders as you saw her demon-
strate. The way he was holding the stones
in his hands did not impress her os threat-
ening. His bicycle was supported ageinst
his body.

The ciccused called oul in Swahili, "IT you
hit my dogs, I!1l hit you." 4is he said thatv
he took =2 pun outv of his pocket and vointed
it at the deceased. He moved nearer to the
deccased., The dogs had then returmed oad
were atvacking the deceansed, Tie accused
told then to go aviay: taey starved to g0
avay but came back again. Then the deceased
said, 'Yes, hiv me. I am rot bad. Ve will
go to the Court anc the volice will know.!

As he said this he veat his chest with his
hand. There was o hented argument between
them and o lot of shouting. During this tine
the deceased was backing towards Ngong Road
and in o few seconds they viere behind hexy.
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The =ccused and decensed were both pulling
she bicycle. Vhen they were nearly at Ngong
Road sine reversced her car and stoppoed it al-
most ot the corner of Ngong Road. At about
the time sihic stopped the car, she heard a
shot. That made her look up and she saw

the gun in the accused's hand. The deceased
was neaxr vue corner and the accused was three
or four yards away. They were more or less
level with wihere she stopped the car. The
accuscd was then facing towards her and the
deceascd was, she thought, also facing to-
wards her. Thne deccased had his hands
raiscd, bult she could not say whether he had
stones in them or not. The deceascd then
vient iound the coriner into Ngong Road and the
accused Lollowed nim. Seconds later, she
heard another shotv., She then got out of her
car =2nd went round the corner."

The discrepancies betveeon the three versions
of The affair were brousnht to the attention of the
jury ond, as has zlreody been indicated, counsel
for the apoellant accepted that the facts had been
correcvly and adeouxtely dealt with by the learned
Chicef Justice in thne swmming-up.

Nevervheless counsel subnitted that the ver-
dict of the jury in all the circumstances was un-
reasonable, wand that they shouwld have brought in a
verdict of manslauzhiter. He conceded that he could
not argue that self-dcfence had been established;
and further conceded thetv 1f Titoro's evidence was
accepted, it was o case of murder. But he subaitted
that it was clear from the learmed Judge!s summing-
up that he thought little of Titorol!s evidence, and
that he seemed to hove had doubts as to the accuracy
of Ilrs. Hook'!s evidence. He submitted that the only
reliable basisg for the prosecution case was the
avpellanttl!s own story; that on that story the case
amounved o no noxe than a sudden quarrel betvieen
tvio nen, one zrmed with stones and the other with a
pistol, which culminated in one using the pistol;
and that this constituted a classic case of man-~
sloughter. He also stressed the publicity which
the alfair had attracted and suggested that the
jury might have oveen influenced by political con-
siderations nobtwithstanding the learned Chief Jus-
tice!s warning to put out of their minds 2ll they
had rcad nbouv the case.
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We do not consider that the publicity at-
tracted by the affair and its political aspect
are any ground for interfering with the verdict
of the Jjury if that verdict is otherwise reason-
2ble on the cvidence. The learned Chief Justice
carefully directed the jury To return a verdict
according to the evidence heard in Court and that
evidence alone, and to put out of their minds any-
thing heard or read about the case outside the
Court. Ve cannot assume that the Jjury did not
heed that injunction merely beczuse the case did
attract pubiicity. To do so would involve the
setting aside of a wverdict of guilty in every
case in which there had been publicity. Such
publicity is, no doubt, uwnfortunate, but in pre-
sent circumstances the Jjury system has to woxrk
with such publicity, and the best thet can be done
is for the trial judge to instruct the Jjury to
ignore the publicity.

As to the alleged unreasonavlencss of the
verdict, we are satisfied that there was ample
evidence on which the jury could reacn the con-
clusion which they did reach. As was concedad by
counsel Ifor the appellont, if they accepted
Titoro's evidence the case was clearly one of
nurder. There were discrepancies bevween Titorotls
evidence and the evidence given by kMrs, Hook and
between Titoro!s evidence at the trial and his
evidence 2t the prelininary inguiry. These dis-~
crepancies were duly brougnht to the attention of
the jury by the lecarncd Chief Justice, but the
jury may nevortheless have reached the conclusion
from his evidence that the appellani's dogs hzad
attacked the deceased in the rced and that the
deceased had been merely derending himself ogainst
then., YMrs. Hook'!'s evidence, if accepted by the
jury, indicated that the appellant was the aggres-
sor throughout the time she was vpressnt. Iven il
the jury discounted Titoro's cvidence, upon the
appellantts own account it is cleax that he arned
himself with o loaded pistol before there was any
question of provocation which could justify such
action, The jury hearcd 211 the witnesses and
hzad the effect of their ovidence and the whole of
the defence case clearly put belore them in the
sunning up. It is not for this Court to speculate
28 to the view of the evidcnce which they took in
arriving ot their verdict. This Court will notv:
substitute its cwn verdict for that of the jJjury,
aad will only intervene if savisfied that tac
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verdict cannot stand on the evidence or that the
jury has been misled by o material misdirection.
¥Yig sce no reason whatever to interfere with the
verdicl of the jury in this casec.

The 1Ingt head of appeal concerns alleged
misdirections in the suming uvp, and to some ex-
tent overlaps tne last ground of appeal considered,
in that it is alleged tanb, on the:evidence, if
the misdirecctions had not occurred, the jury might
well have brought in a verdict of manslaugnter;
and that therefore the conviction of murder should
be set aside and one of :anslaughter substituted.

Two misdirections were alleged, first, that
tne learned Chief Justice, while commenting on the
appellant!s absence from the witness box, omitted
to poinv out to the jury that the appellant was
not bound to give cvidence; and secondly, that
the learned Chief Justice had not adequately '"mar-
ried" his directions on law to the facts of the
case.,

As regards the Tirst alleged misdirection, the
relevant passege in the summing-up reads as fol-
lows:

"Turn now to the accused!s story. He has
not given evidence on oath and subjected him-
self to cross-examination, but from the dock
ne stated that he had made a statement which
had beer read in this Court and there was
nothing he could add to it. 1 think it neces-
sary to read that statement Lo you agein in
full and you moy have it when you retire to
consider your verdict."

The learned Chief Justice then proceeded to read
the appellantts statement to the Jjury in full, and
poins2d out where support for the appellant'’s ver-
sion wes to be found in other evidence given in the
course of the trial., The contention that the pas-
sage set ous above amounts to a misdirection is
based on the judgment of the Privy Council in Waugh
v, The King (1950) A.C.203. In that case the
learned trial judge had referred nine times in the
courso of the sumning-up to the failure of the ac-
cused to give evidence, and in one passage, which
is set out in their Lordships' judgment, said:
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"But as I have said before, the prisoner
has not told you how it hapvened. You have
not been able to ask him one gquestion; the
one person who is alive today to tell us
what happened, does not see £it to go there
(pointing to the witness-box) and tell you
what happened."

The passage in their Lordships! judgmen’t on which
counsel for the appellant relieg reade as follcws:

"The law of Jamaica is the same as the law
of England both as to the right of a judge to
comment on a prisoner!s not giviang evidence
and as to dying declarations. Whilst nuch
of the summing-up is uncxcepvionable, there
are certain parts of it which, in their
Lordships! view, do constitute a grave de-
parture from the rules that Jjustice requires,
and they are therefore of oninion that the
conviction must bte guaeshed. It is true
that 1t is a matter for the judgel!s discre-
tion whether he shall comment on the fact
that a prisoner has not given evidence, but
the very fact that the prosecution are not
permitted to comment on that fact shows how
carerul a judge should be in mzking such
comment. Here the appellant had told the
sane story almost immediately after the
shooting, and his statcements to the pro-
secution witnesses and his statement to the
police made the same day were put in evidence
by the prosecution. IMoreover, his story was
corroborated by the finding of the bag of
coconuts and the iron tool and by The inde-
pendent evidence as to the place where the
shooting took place. Ir such a state of
tvhe evidence the judge's repeated comments
on the appellant's failure to give evidence
may well have led the jury vo think that no
innocent man could have taken such a course.
The question whether a prisoner is to be
callad as a witness in such circumstances and
on a murder charge is always one of the
greatest anxiety for the prisoncr'!s legal
advisers, but in the present case their Loré-
ships think that the prisoner'!s counsel was-
fully justificd in not colling the prisoner,
and that the Judge, if he nade any comment on
the matter at all, ought at least To have
pointed out to the jury that the prisoner was
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not bound to give cvidence and that it was
for the prosecution to make out the case
beyond reasonable doubt.”

We are wnable to see any resemblance between
tiae situation in Vaushls case and that in the in-
stant case. In Vlauga's case the trial judge re-
peatedly commentca, and comuented most adversely,
on the accused's failure to give evidence. In the
instant case the learned Chief Justice'!s single
reference to the appellant!s failure to give
evidence  anounits to no more than a statement of
the fact, which in any case was self-evident. Uo
adverse cormment on the fact was made, and the
learned Chief Justice gave the fullest weight to
the defence story as set out in the appellant'’s
statement to the police, stressing where support
for that story was to be found in other evidence.
He had already. directed the jury that:

"The fourth principle which must guide you
and which above all you must bear in mind,
is that the burden of proof is upon the
Prosecution to satisfy you that the accused
is guilty. It is not for him to satisfy you
that he is innocent. It is the duty of the
Prosecution to prove bveyond reasonable doubt
the guilt of the accused.”

In these circumstances we do not think that any
misdirection occurred on the point.

As to the second alleged misdirection,
for the appellant conceded that the summing up

contained a clear and accurate review of the facts,
and an accurate statement of the law, but complained

that the learned Chief Justice dealt with the law
in vacuo, and did not relate it to the facts; he

submitted that the jury were entitled to more guid-

ance than was given, and that, had they been more
fully directed, they might well have brought in e
verdict of menslaugnhter.

Ve can only say that, reading the summing-up
2s a whole, we can see no substance in this sub-
mission. The learned Chief Justice, it is true,
cdopted the course of directing the jury as to the
law, and then procecded to review the facts. His
direction as to the law, however, so far as we can
see, and as was conceded by counsel, was clear and

counsel
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accurate., The law was concisely stated, but was
none the less clear on that account. Y'e 'see no
reason to suppose that the jury had any difficulty
in applying the law as it had ' been explained to
them to the facts of the case, or that any further

. direction would have had any effect on théir ver-

dict. If we may say so, with respect, we think
that the summing-up as a whole was admirably clear
and accurate both as to law and fact. :

Foxr the reasons given we think this appeal
must fail and it is accordingly dismissed.

Dated at Nairobil this 21lst day of March, 1960.

K.K. O'CONNOR, P.
4.G. PORBRES, V-P.
T.J. GOULD, J.A.
R. WINDHAM, J.A.
A.D. FARREILL, J.

Delivered by Forbes, V-P.

No. 8

ORDER GRANTING SPECIAL LIAVE TO APPEAL
TO HER MAJESTY IN COUKCIL

AT THL COURT AT BUCKINGHAM PALACE
The 1llth day of May, 1960
PRESENT
THE QUEIN'!'S MOST EXCELLENT MAJESTY

LORD PRESIDENT IMR. HEATH
FEARL OF PERTH SIR ROLAND WELENSKY
IMR. ORMSBY-GORE

WHEREAS there was this day read at the Board
a Report from the Judicial Committee of the Privy
Council dated the 2nd dzy of May 1960 in the words
following viz:—

"WHEREAS by virtue of His late Majesty King
Edward the Seventh's Order in Council of the
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13,

18th day of October 1909 there was referred In the
unto this Committes o humble Petition of Privy Cowncil
Peter Harold Richard Poole in the matter of

an Apneal from the Court of Appeal for Fastern No. 8

Africa at Nairobi between the Petitioner and
Your Majesty Respondent setting forth (amongst
other matters) that on the 1lth November 1959
after o preliminary inguiry by the Resident
Magistrate in Haoirobi the Petitioner was com-
mitted Yor trial to the Supreme Court of Kenya
on a cnavge of murdering Kamawe s/o Musunge: 11lth May 1960
that on the 30th Novcmber 1959 a nolle prose- - continued.
gqui was entered in the said Supreme Court and

the Petitioner discharged: that on the same

day a new information was signed and on the

10th December 1959 the Petitioner was con-

victed of murder and sentenced to death by

the said Supreme Court: that the Petitioner

appealed to the Court of Appeal for Eastern:

Africa and thatv Court on the 21lst March 1960

dismissed the Appeal: And humbly praying Your

Majesty in Council to grant the Petivioner

special leave to appeal from the Order of the

Court of Appeal for Eastern Africa dated the

21lst March 1960 and for further or other

relief:

Order granting
Speecial lcave
to appeal to
Her Majesty

in Council,

"THE LORDS OF THE COMMITTEE in obedience to
His late Majesty's said Order in Council have
taken the humble Petition into consideration
and having heard Counsel in support thereof and
in oppocition thereto Their Lordships do this
day agree humbly to report to Your Majesty as
their opinion that leave ought to be granted
to the Pebfitioner to enter and prosecute his
Appeal against the Order of the Court of
Appeal for Eastern Africa dated the 2lst day
of March 1960:

"And Their Lordships do further report to
Your Majesty that the authenticated copy under
seal of the Record produced by the Petitioner
upon the hearing of the Petition ought to be
accepted (subject to any objection that may
be taken thereto by the Respondent) as the
Record proper to be laid vefore Your Majesty
at the hearing of the Appeal.™

HER MAJESTY having taken the said Report into

consideration was pleased by and with the advice of
Her Privy Council to approve thereof and to order
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as it is heredy orcdered that the same be punctually
observed obeyed and carried into execution.

Whereof the Governor or Officer administering
the Governument of Kenya for the time veing and 2ll
other persons whom it may concern zre to take
notice and goverm themselves accordingly.

W, G, AGNEW,




