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Information.
5th Hev, 196Q.

THL QUIEN v. RAM BALT s/o LUDUR
AT ISTAQ LTI /o ALT HUSSEIN,
TN TFE SUTRENE COURT OF WIJT AT
TEE SESSIONS TO BE HOLDEN AT
TAUDOKA ON THE 24T DAY OF MAY,
1960,

No, 6 of 1960

R L S e g

LITFORMADTON BY THE ATTORITGY-GUNLRAL

Itam B2li s8/o0 Indur and Ishaq Ali s/o Ali Hussein
arc charged with the following offences:-

MRST COUNT
OIATTINT OF OFTHICD

APURIPID MURDIN:  combtrary Lo cscelilon 239(a) of
the Penal Code.

PIRTICULARE OF OTTICE
nan Beli o/o Imdur and Tohag Ali /o Ali Hussein,
on the 28th day of Deceumber, 195G, at Visogo,
TLautoka in the Western Divisilon attcmpted to murder
Subermani Pillay s/o Annamelaia Pillay.

SiCOND COUNT
STATCTINT OF OFTBNCE
ATTIPTED IURDIR:  contrary to section 239(a) of
the Penal Code,
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Supreme Courdt
of Piji

o« L

Information.

5th =y, 1960
- continued,

Mo, 2

Court Notes,
24th May, 1960.

2a

PLRTTCUTARS OF OFTENCIT

Ram Bali s/o Ludur and Ishaq Ali s/o Ali Hussein,

on the 28th day of December, 1959, at Vitogo,
Lautoka, in the Western Division atvempted to nmurder
Huthu Semi Pillay s/o Subarmani Pillay.

THIRD COUNT
STATIITHIT OF OVPENCE

ATTRITPTED MURDER: Contrary to section 239(a) of

the Penal Code,

OI‘ O_LD‘_L)‘T 1 10

PARTICTTLARS

Ram Bali s/o Imdur and Ishaq £1i ¢/o Ali Huszein,

on the 28th day of jcoembet, 1959, at Vitogo,
Lautoka, in the Western Division, attempied to nurder
Dherma T’eday s/o iun Samy Reddy,

DATED the 5th day of May, 1960,

(Sgd.)  JUSTIN TLWIS,

Solicitor-General.

-

Mo, 2

COURT NOTES

IN THE SUPREND CCURT

fr minal Jur

OF PIJT 20
ndiction
No. 6 of 1959

T QU“LN ) lut Count: ATTEMPULED
) MURDIR Contrary to Section

Ve ; 299(a) of the Penal Code
1. RAM BATT ) 2nd Count: Ditte
2. ISHAQ ATLT ) 3rd Count: Ditto
TULSDAY, 24th May, 1960, at 10.00 a.m.
Both accused present in custody. -
K&, Stuart for the Crown. 30

Mr. Xoya (8en.) for the first and sccond accused.

Interpreter

INPCRMAMION READ:

Mr, Tur Aldl,



lst Accused

1st Count - ot Guilty

2nd Count - Hot Guilty

3rd Count - Not Guilty
2ad Accusecd s

1st Count - Mot Guilty

2nd Count - Hot Guilty

3rd Count - Not Guilty

10 Casce to stand down to later in Session - it
will be taken fourth in the list.

Both accused remanded in custody.
245,60 Hammett J.
LATTOKA SESS ION

Iirst day of hearing.
Pefore tne Honcurable dr. Justice Hammett.
TUBSDAY the 2lst Jure, 1960 at 2.00 p.m.

Both accused present in custody.

LA, Stuart for the Crown.
20 S.i. Koyae for the Defence.

Lssessors sworn 3

1., C.P. O'Dowd s/Bible
2, J. Xnerag Crant s/Bible (Indian)
3. Ilaissc Kurumavua s/Bible.

-

Information read and other dubties briefly
explained to the assessors.

@

SITUJART opens for the Crowm
Cutlines the 7 counts in the charge and
briefly the evidence in support discloced by the
20 Cepositions.

In the
Supreme Court
of Tiji

No. 2

Court Notes.,
24th May, 1960
- continued.

21st Juae, 1960.
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No. 3

Namg Mudaliar,

Uxamination.

4.

PROSECUTION EVIDENCE

Mo. 3
EVIDIENCE O RAMA MUDALIAR

1ST W/P
RAMA MUDALTAR (m) s/Ramayan, Police Photographer,
stationed av Lcnuokn - in English.

On 11th January, 1960, I took some photographs
at Vitogo at gbout midday on the instructions of
Sub. Ius peouor ohiu Nerayan. 1 prodauce the un-
touched negasives of these photopraphs, Tendered 7 10
negatives, No objection, Admitted collectively.
Exhinit M"AM,

I made enlarged prints of these negatives,
Tis is a set of them in & book. Tendered, o
objection, Admitted Txhibit "B". (Photographs
numpered Bl -- B6 —~ in the book - Bl 1s a panorama
photo mzde up of two vhotogranhs joined.)

xhibit Bl skhows a group of houses on the right.
They belong to Subremani Pillay at Vitogo., They are
shevm in detail in Photo R2, 20

I took Piroto Bl standing on Vitogo Road looking
towards Ba and the 3a Gap with my back to Tautoka.
The mnain Vitogo Road runs across the photo, in the
forepround parallel with the base of the photograph.

The road at the left leading to the hack leads
to Oubramani Pillay's compound and houses this way
(w1nnes shows on ohouo) The Kings Rozd would be
off the lert of the photvograph, The road on the
bottom left of the photo ges lnLﬁﬂd. Photo B2
showe the group of houses belon>¢pg to Subramani 30
fillay. h01 e are shovm,

Photo B3 shows the came houses as in B2 taken
from the rear., B4 shows a closs up of the house on
the extreme left of B2, B5 shows The door of the
second house from the risht in Fhoto B2, This door
is shovm at the front of the house in Photo B2.
Photo B6 shows a close up of the door and house on
the extreme right of D2, That door faces the front
andé the same direction as the door shown in Photo
B5. Tt 1s behind the foliage in B2, 40



10

Cross—-examinations

e two doorsg in Ixhibit B5 and 6 face in the
direction of Tautoka. The door in Photo B4 faces
the Vitogo Road. There is sugar tramline on the
far side of the road to Vitogo shovm in Photo Bl -
it runs parallel to it. At the back of Subramanits
house is a river that is cd led the Vitogo River -
it cannot be seen in this Froto Bl.

Re—~examinavion:

The door in Phcto B4 is behind the tree foli-
age in front of the wood and iron house in Photo B2.

C

21.6.50 Hammett J.

No. 4

EVIDENCE OF SAPT RISHI

21 WP,

Stuart indicates he 1s calling this witness
out of his normal oxrder in order that he can be
released to returm to Ba on duty.

SAPT RISHI (m) s/Ramayan, Det. Cpl. of Police
T.0.588, stetioned at Ba - in Unglish.,

I know thc date of the shiwooting at Subramanits
house at Vitogo in this case, It was 28th December,

1959.

At 11.30 a.m. on 28th December, 1959 I saw the
accused, Ishak Ali - the second accused identified -
at Tuvu which is thirteen or fourteen miles from
Lautoka on the King's Road towards Ba. I was in a
bus ceming to Tautoka from Ba. The second accused
got into vhe bhus and came and sat down beside me., I
spoke to him. We spoke to one another., He sald
that he was staying at Tavua and that when he was
at Tavua same two men who were staying at the house
of a relative of Bal Krishna want to shoot him, so
he had gone to Sigavoka. Bal Krishna is the son of
Subramani Pillay of Vitogo.

I got off the bus at Vitogo and the accused
stayed in it when it went on to Lautoka. The time
ther: would heve been about 1C or 5 to 12 noon.

In the
Suprenme Court
of Piji

Prosecution
Evidence

NOo 3
Rams iudaliar.

Cross—~
examination.

Re—-examination.

No. 4
Sapt Rishi,

Examination,



In the Cross=—examination:
Suvreme Court -

of Miji Q, Did he not say he was now staying at Tavua?

A. Yes, thatt's right. No, he aidn't say he wa

Trosecution thinking of going to Sigatoka bgt.t@at e hgd gone
Yvidence ﬁo Sigatoka, There was no possibilitly of mistake

. . in what he said,

No. 4 Q. But since ing at Tavua and

Sapt Rishi.

Cross-—
examination.

No. 5

Subrananiam
Pillay,

Ixamination.

that he had
dictory*?

Q. Didn't yo
going to go
L, Yo he did
e was
where he wos
to Sigatoka

T™yo or
tnis case T
incident to

T kmow
thav Vitogo
the accused

T krew e he

No e

21.6.60,

EVIDENCE

he said T Lay
3. Loca - isn't tnat contra-—

gone to Sig

A, Mo,

u make a mistake —~ didn't he say e was 10
to Higatoka = nov that e haid gone?

n't say that,.
ginply on the hus
going that day.
some time before,

tell me
nad gone

~ e didnt'yd
He said he

three days after the Vitogo incident in
myself sent in a written report of this

the Police.

ed personally and I knew

It was not until 20
away that

second accus
was his resl hone,
told me then thav he had gons
d left Vitogo.

—exanination,

No. 5
OF SUBRAITATITALI FILLAY

3RD W/P
SULRIL A TAN

PILLAY (m) s/o Annanalai Pillay,

s/ ameyon, reciding

T ¢o not understand Hindi well
Mamil,

speak in

Couxrt
TIndt and

Witness
Hindi.

to witness:
if you need h

at Vitogo, J'armer - in Hind

| - I usually 30
I am /6 years ola.

Just see how you can
elp in

manage in
Tanil nlease say so.

indicates he thinks he can speak in

WITNESS (Cont'd):

T went

to farm in Vitogo in ilarch, 1930, I
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ilve on a piece of land which is a C,S.R. block,
Tnere are Tour houses on this land and a small
kitchen. Cne i an old iron house. Two houses
have thatched roofs and flattened out drum sides
and one Ihouse with a thatched roof and bamboo
plaited sices.

My four sons 1ive with me in my compound.

1 recognise my houses in this vhotograph
(ixhibit B2). The iron house on the left is mine -
where I stay. Iy soneg live in the other houses
there, Bal Subranani lives in that house - (points
to the left hand house of the three thatched roof
houses in B2.)

Muthusani Pillay lives in the next house - the
middle one.

Muthu Kumar Saml Pillay lives in the house on
the riqht in B.2.

Last year there was a shooving at my house -
it was on 28th Decemher, 1959,

The shooting occurred at zbout 9.00 o'clock at

night. I was entering up a book inside my own house

et the time and then I came oulside to urinate. 1
saw the flash of a torch near the drain close to
Budhu Prasad's heuse - which was about six chains
away. I spoke to my son Bal Subramani who was in-
side hig house and . went inside my liouse and closed
the door from inside, Then ny dog oarked. Ee was
cutside ny houses -~ there were four dogs there, 1T
closed my book and put it away because I thought
someone was approaching. Directly in front of my
door nesr the drain the dogs started to bark very
loudly, The drain is about five or six paces from
ny deoor and to the right of my door. I opened my
door end flashed my vorch where I could see another
torch heing flashed and there I saw five men, three
of whom had suns -~ they were on the other side of
the drain, I didn't recognise any of these men, I
saw their suns and ot frightened and rushed in-
¢oors and closed the door. Just as I closed the
cdoox they started to fire. They did not hit me at
that stage., 1 didn't count but I would say four or
iive shots were fired. I was inside the house., The
firing ceaced for & snort while - then I called out
o my wife's brother, Murgessar, and I flashcd a
toreh and s I did I saw Ram Bali had the gun in
his hand ready to fire and just then he did fire.

That is Ram Bali — (witness points to first accused)

T have knovm hin ever since I have settled there,

T don't know how old he ig, He must be aged about

In the
Supreme Court
of Miji

Prosecution
Evidence

St st S st

Wo. 5
Subramaniam
Pillay.

Examination
- continued,
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o. 5
Subramanizsm
Tilliay.
Lxamination
- continued.

Cross--
exanination,

8o

HMurgessar was inside his khouse about five
chains away from where T was - nol in my compound -
there 1g sugar cane between our houses,

Q. Then wnat hannened? A, He fired and the shot
hit the door and it ricochetted and hit me, It was
Nam Ball who fired at me., I was nit on my chest up
herc (witness points to his left upper chest). T
was shot there and the shot came out of the centre
of wy chest.

I wag flashing my torch and he fired at the
torch, That is my vorch - it got rmarked by the
shot, fTendered. No objection. Admitted Exhivit
gty  This is the nark,

(Shown Court, Counsel and Assessors).

I recognise it as my torch by these other dents
on the rim., These dents were made by those shots,

When the shot iit me, I closed the Jdoor and sat
dovmy ingide my house., I then heard further sounds
of gun Zire - how many I don't know.

I stayed in my house for about an hour and then
g ven avrived. T heard it and opened the door and I
saw 1t was the Police Van, The Police came and
looked around and then took me to the hospital about
an hour after I was shot at. I an guessing the tinme
when T sald the shooting took place at 9.00 p.m.
that ni;ht,

Crogs—examination.

The door of my house faces the Vitogo Road.

Q. Vnere were you standing the second time you
flashed your torch - just show us on Photo B4?

A. It is a double door, the part on the left was
shut and that on the »ight - as you look at it was
open, ‘The torch would have been about there.
(Witness indicates a level about on line with white
cirele on wall in Photo B4),

Yes, T did the same the Tirst tvime T flaoshed
the torch too,

Q. How long did you have the torch Flashed on the
first time? fLe As long as it would take %o
flash the torch on and spot them and get inside and
close the door., It was just then they started fir-
ing.

Mo, I wasn't outside the door - I was in the
doorway -~ the door was partly opened and I peeped
round iv = the right door as you face TPhoto B4. The

10
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let or other door was shut, I flashed my torch In the
and called out to my dog, "Catch tem" and put my Suprems Court
head up and looked and spotted them and then shut of I ji
nr door,
thegeo - : - < Progecution
Q. And all these three nen shot at you? A. Yes, Svidence
I would say that four or five shots were fired. _
No. 5

Q. Low do you know there were five people?
A. Because there were three with guns and two stand-

5 - . ;
ing aside, Subramaniam

Pillay.
Q. WVhat area were these five people occupying? Cross—
A. Doy were so far awey from me - (indicates a examination
disvance of about 10 paces) the other side of the -~ continued,

drain, They were standing quite close to each
other - gide by side. They were all in a row,

Yes, I just flashed my torch and I shut my
door - I told my dog to catch them and as I closed
my door the firing started. Ves, I say I saw five
men and three of them with guns with one flash of
my torch, Tach one had the gun pointed towards my
house., I would say they were over five paces away
from me - Yes - as far as from here to the dock
approximately,

No, 1 didn't notice their clothes and the first
tine I coulan't identify them either,

Q. And the firing went on for about 8 ninutes you
say? A. About 5 minutes but I am guessing the
time. Yes, then there was a silence for about 5
nminutes, I didn't notice that night whether any
shots actually came inside the house but the next
day vwhen I got home I found thal some shots had
gone through the roofing iron and the side of the
house, No, nc shots went right through the door,
The door was nhit when I flashed the torch later and
saw Ram Bali and he fired. -~ then the door was hit,

. Where? A, There were a number of pellets
around the area - witness shows on Exhibit B4. When
saw Ram Bali when I flashed my torch the second
ime he was standing in tlie same place as I had

cern the five men standing the first tine., Yes 1
was very frightened when the first shot was fired -
in Tact I was very frightened when I saw the gun.
Yes, I was still frightened whien I flashed the torch
the second +time. I opened the door erough to put my
read through to have a look and T held my torch down

N A HDO
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- continusd,

10.

low like this (witness demongstrates). I used my
right hand for the torch, I dicdn's keep the torch
on long - just as I did the first time,

Q. Did you notice the first accused's clothes that
time? A. He had no ghirt on - just bhlack shorts
- snorts not trousers,

Q. You were able to notice his trousers were black
and not brovm or white? A. Yes,

My door is one inch fthick = it has boards at
the back too - brace pieces,

Mo, the shote didn't pass through the wood of
the door but ricochetted off the door and on to me
and the torch light. Yes, at that time only my
head and torch were showing outside the door. No,
T dontt say the shots went through the wood of the
door.

Q¢ Did you put your chest out at any time that night
during the shooting? L. No not while the firing
wags on, There was only one dent cauoed DJ that
bﬁootnn" on the torch (Bxhibit C¢) ~ that is 1t
(chown — it is on the rim holding the glass)

(Cross—examination not concluded)

Hearing adjourned at 4.45 n.am. to 8.45 a.a. on
22nd Jime, 1960.

Accused remanded in custody.

21,6,60, Hammett J,

SECOND DAY :

Wednesday, 22nd June, 1960 at 8 45 a.Te
Both accused present in custody
Assessors present

Stuart for the Crown.

S.i7. Koya for the Defence.

Prosecution (Cont'd).
3RD W/P (Gont'd)
Crogs-—examination (Cont'd):

/

Q. You remenber telling Counsel for the Crown yester-
day that the marks on the torch by which you identi-
fied it were caused by the shooting? A. Only one
mark was caused to the torch by the shooting.

when I was asked how it was I could recognise
it as my torch yest eracy 1 seid I rooopmlseo it by
the mark made by a shot and also these ofher Hwo
marks,

10

40
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Q. So you did not say that the shots made these two
other marks? A, No T specifically pointed out
one dent as a result of the shooting - and also
pointed out the other dents by which I recognised
it as my torch, Yes, I remember saying that I saw
those five men in a line. I could not say how long
that line was - the men were standing fairly close
together. Yes, they were all men, They were not
small children.

Imrediately after the first volley of shots
the dogs stopped barking.

There are two windows in my house — one on
each side. Yes, there is one window on the side
of the house near the drain,

Q. Why aid you go to the same door to look out if
you were frightened? Why did you not go to the
window? A, Because 1 had seen the men in front
of the house - not at the side of the house by the
window,

Q. But why go to the door where you had had shots
fired at you? A, It wouldn't have been a proper
thing for me to do to go to the window and look at
the side or the back of the house when I knew the
men were at the front of the house,

It is only a small window and I could only
lcok out at the side, There was no need or busin-~
ess Ifor me to look at the side when I knew the men
were in front of my house, I didn't think of any
need to look through the window.,

Q. Could you have seen the place where these people
were standing by looking through your window?

A, I7 I had looked through that window I would have
been shot straight through my face.

If I looked through the window I would have
been cxpossd from here to here (witness indicates
upper part of his body) - but by looking round the
door T only exposed a small part of my head at a
time.

Q. 8o you considered all these dangers after the
firs+t shcoting? A. A4t that time I stood still -
T dida't think of anything at all.

Q. Are you related to Gopal Reddy - deceased?
A, ot a close relation - quite a distant relation,

In the
Supreme Court
of Tiji
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Subramaniam
Pillay.
Cross-
examination
~ continued.
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12,

Q. Yhat relation would that te? A, He would be
an in law to me through the marricge of my son. His
sister's daughter is married to wy son Bal Subramani,

Q. You are not on food terms with the Tirst accused
Ram Bali are you? Ao T am not on enmity terms
with enyone in Vitogo = I am not at enmity wilth Ran
Bali,

Q. Ramm Bali lives 20 ox 30 chains from your house
doesn't he? A, Yes - a2bout 20 chains along the
road., '

lio, we were not on visiting terms pricr to tThe
shooiing.

Q. Was he on zood terms with your son? A, Whether
they were friendly or on bad terms I don't know,.

Q. You aon't Imow of the troudble in Vitogo?

L, Vhenever there is troubtle thexe T don't go in to
it - I con't make enquiries avous it and I know
nothing sbout it.

An hour after the shooting the Police arrived,
T do not know the ranks of Policemen - all T know
is that a Policeman is & Policeman by his uniform,

Q. You are telling lies, A, T am not telling
lies,

It is true that I used to run the Crown Theatre
in Lautolkn — that was fcr one year beitween 1940 and
1941, I come to Lautoka when I have business there
- ther I return home again,

—

Q. 1 put it do you you have knovn Insnector Walli
Moliammed for a number of years: As T have heard

Walli Moliammed 1s an Inspector of Police but I have
not spoken to him end T don't o in to all that
buginess., The only person I know in the Police
Porce 1¢ Sarju - who came to take ny statement.

Qe You mean to say you did telk Go a Policeman
thet night? A. That night one Indian Policeman
and one Luropcan Policeman spoke to me - av that
time I was injured and I was feeling giddy and not
well, Mo, I have heard of Inspector Walli Lohammed,
bul even so, if he and others were brought before me
I wouldn't know which one was Inspector Walli,

Q. Do you remember in January last attending a meet~
ing in Kisan Zangh Tall in Lauvoka at which Super-
intendent Beatt and other Police Officers were
pregent and you were present also? A, I remember
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there was such a meeting but I was not present at
it.

G. Would it be true that you were not satisfied
with the investigations made by the Police?

STUART: I muset object to the whole line of this
crogs examination. I submit it is not relevant
wnether this witness was satisfied or dissatisfied
vith the Police investigations.

VOYA indicates that his defence will be that this
witness brought pressure to bear upon the Police to
cnhar-e these accused.

COURT: I still find it difficult to follow the
girect relevaonce of this but on your assurance Mr,
Koya that this cross-—-examination is relevant T will
allow you to proceed.

WITNESS (Cont'd)s

(Last question is repeated)

I was quite happy with the investigations made
by the Police,

Q. Did you mske, either yourself or by others, com-
vlaints to the superior officer of Inspector Walli
Irohammed about his conduct of investigations into
this case - you or your lawyer? A. I made no
such complaint and if my lawyer did I know nothing
about it, Yes, I remember Gopal Reddy being killed.,

Q. Did you suspect anyone in that case?

STUART: I really must object to this question.,
Gopal Reddy cdied or was killed about 10 years ago -
viat has that got to do with this case., The only
really relevant matter appears to me to be whether
this witness did or did not make a complaint to the
Pelice naming the accused right away, after the
gshooting - if that is what my learned friend is
leading ur to why does he not get on to the point
righv away i1f he wishes, I think Gopal Reddy's
deathh has nothing whatever to do with this case and
I object to this question as being irrelevant,

XOYA: The defence is attempbting tc prove that there
is a grudge on the part of this witness and other
nenbers of his family against the first accused be-
causc they believe he killed Gopal Reddy - we main-
tain there is tension between the family of this
wiitness and his sons and the brothers of Gopal Reddy
on the ore hand and Ram Bali and his family on the
otlier hiand.
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L.

I intend to call evidence of %his later to sheow
grounds for disbelieving tlie withesses for the prose-
cution but I cannot do that unless I firsvw out ny
case to these witnesses.

COUR®™: I think this is a rather strange way of put-
ting your defence to the witness oo a8 to opven up
thie wey Tfor the defence to call evidence on the
matter. Ie it not usual to put your defence openly
to the Crowm witnesses when cross exvanining them Mr.
Koya? On what you say however I za of the opinion
that the evidence of ill feeling between this witl-
ness and hie family and the first accused can  be
and probably is quite relevant., I must therefore
overrule the objection to btiwe questinns,

WITNESS  (Cont'd):
Questiorn is repeated.

I know notiing sbout that natter. I ¢id not
suspect anyone.

Q. Do you kmow of your own knowlecdge whether your
song or {fopal Lguov'” fomily oare blaning the first
accused for the killing of Copal reddy?

Ao I don't lkmow tThat.

Q. You have nevcr discussed that with any members of
sour family? A, T wvas at Jabeto vinen he died -~ T
came back three days later and I did not go to hi
house. T didn't discuss it.

Q. It was in Novenber, 1953 wasnti 1t? A. T
dor't know when it was - it vas a long time ago.

Q. You were living al Vitogo then weren't yvou at
thet tine? fs Yes, I was living there it
whether T was at home or away that nldht 1 really
conldn't now say.

Qs Now that night you handed your torch to the
Police didn't you? A. No, it was the following
week on the next WMonday - that I handed my torch
and clothing to Sarju the Policeman.

Q. ¥hy didn't you give them %o the Police on the
nizht of the shooting? A, They didn't ask for
it and T didn't give it 1o them.

Q. I put it to you that after Gopal Reddy's kill-
ing you and your family bore a grudge against the
first accused and have told lies afﬂlnst them in
this case for that reason, A The person who is
making such a statement is telling lies - T have no
such thought in my nind.
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Qe T put it to you that you know Insvector Walli
Hohommed and you are telling lies today?

A. T am not telling lies. I remember giving evi-
dence in the Court below in this matter., Yes, I
was asked to identify the first accused Ram Bali,

-

the dock and paused for a while - about five seconds
before you identified him., Do you remember that?

A. The interpreter used a Hindustani word which I
paused tc try and understand what that word meant -
that 1s why I hesitated - then I pointed out the
accused,

Q. And you just vaguely looked in the direction of

Q. B0 you hesitated because you didn't know if he
was sitting in Court? A, T was asked if Ram
Bali was inside the Court ~ then I was asked - 'Is
he here?' and I straight away answered, 'Yes he is
here!,

Q. Lnd you pointed out the accused? A. Yes,
vhen I was asked I pointed to him and said, !'There
he is gitting!',

Q. Did ycu hesitate for a short while? - for about
iive seconds, A, Well no - not for five seconds
- only just a minute or two -~ then I pointed him
out,

COURT: Do you mean a "moment or two%"? and not a
"minute or two"?

VITTESS s I just hesitated as long as it took for
the interpreter to repeat 'Is he here?!

I pointed out the accused after a momentery
hesitation because I didn't quite understand a
Hindi word used by the Court Interpreter, Yes, I
was asked twice and I answered twice.

G. I put it to you that before identifying the
accused 1n the Court below there was a distinct

pause of about five seconds. A. No,
Q. Do you not use glasses? Ao To.
Q. Fever? A. Never.

Q. Mot even for reading? A, Yo.

Q. And but for the torchlight you would not have
recognised Ram Bali? A. That is so - I always
keen o torch, I didn't know that since November,
195¢ the first accused had been living away from
Vitogo.
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Re-examination.

16.

Q. Vho is this man? (Pointing to second accused).
Le He used to live there at Vitogo and to cul cane
there - His name is Isalt. I don't Iknow if second
accused stayed in Lautoka or Tavua but I didnt't see
him anywhere else, The last time I saw hiul he was
cutting cane in Vitogo — I don't know where he went
after that. Yo, I didn't cee ny son Huthu Sami
Pillay outside his house when I went out to relieve
myself that night. The first shot fired that night
was fired at_my house, )

T called out to Margessar that night because T

felt that if I called out to my sons they would be
shot at,

Q. So you knew they were going to shoot that night?
A, Yes, they had come to do the shooting - ey were
not going to pick and chocse,

Re-—examinations:

Yes I said three of these {ive men had guns.

Q. And you said that all of them fired at your
house? A. Yes,

Q. Did you see the flash of tlhie guns as they fired?
A. No, when the gun was fired and 1 heard the report
I was inside my house and I had Just shut my door,
Yes, in my examination in chief I said 1 had known
Ram RBali a very long time. I got to know him a year
after I went to Vitogo to live in 1930 and I have
known him ever since,

When I shone my torch on thece five men that
night I just 7lashed it on them like this -~ (witness
points as with a touch) -~ I just flashed my torch
and saw these five men., 1 saw three of them had
puns 80 I called out to my dogs "Catch them" and then
went quickly indoors and shut the docr.

22.6,60, Hammett J.

STUART: T would like to interpose the medical evi-
dence now so that the medical witness now waiting
can be released.
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No. 6 In the
Supreme Court
LVIDENCE OF TNDUMATI SINBA of Piji

ATH V/P. . _
INDUMATI STITBA (f) s/Bible, Assistant Medical El‘i?gecutlon
OfTiceér - stationed at Lautoka Government Hospital wvidence

-~ in English.,

Nos. 6
T qualified in December, 1957, as an Assistant s
fedical Practitioner., I have only had experience ipdumatl Sinba.
in #iji where I have served in hospitals since 1957. N
Examination.
On 28th December, 1959 I examined Subramani
Pillay at 11.30 pem, That is the man (3rd W/P
Td“ﬂullLPQ) at Lautoka Hospital., He had a small
wound about 1/Laih of an inch of diameter on the
left side of the chest, about three inches on the
left side of the sternum., There was no other wound.
here was a slight tenderness around the wound. It
was & penetratlng wound. In my opinion this wound
was cazused by a small penetrating object such as a
raiishot . There found to be a small object in the
wound the nextv day but I did not take the X-Ray
photogranh, It was not removed. The wound was
only skin deep.

The pellet uppeared to heve cone straight at
him. It was not a serious wound. At the same time
I sew Subramani's son, Nuthu Sami - That is the man.
(lan from outside Court comes in and is identified).
I exenired him too,

There were about 11 different wounds about &
to 1/16tb in diameter scattered over the 1atera1 or
outer side of the left thigh - and at the back -
extending down to the leflt knee.

Theve were 2ll penetrating wounds too and were
also in my opinion gun shot wounds. Some of these
wounds were guite deen.

Close of Examination in Chicf.

T0 COURT: There was only an entry wound on
Subramani's chest. There wag no exit wound.

Crogsg--exanination: Cross-

examination,
Q. Assuming a shot came from a distance of about 10
pacces would you expect such a wound to result?
A, I would expect e was wounded at a greater dis-
tance, I have not had any previous experience of
T’JLﬂln neople injured from gsun shot wounds.. The
ensry wounds of luthu Sami were from the left hand
gide,

T'o lle—exanmination.
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- continued.

13.

COURT to Xoya: You have treated the witness as a
ballistic expert in your first question, and I
doubt if you could say she is. ‘

CYA: That is so,

COURT: But I wish 1o know nevertheless i1f her opin-
ion - since she has given it ~ would have veen the
same if she had been asked the wound likely to be
inflicted at that distance by an indirect or rico-
chetted shot,

WITNESS: I gave ny opinion on the basis that the 10
would was caused by a direct shot. I would find it
difficult to express any opinicn on it if the wound

was caused by a ricochetted shot,

Question bty Koya arising from Court's questioans.

It appeared that the direcition of the shot came
from the front,

Stuart asks leave to put a further question.
COURT: What is it?

STUART: T wish to know if tliis witnegs could ex-
press an opinion as to whether this was a wound 20
caused by a direct shot or a ricochetted shot,

COURT: But this witness has already said that this
is the first case of gun shot wounds she has exam-
ined.

Court hears Counsel,

COURT: I am afraid I canunot agree to thatl question
being put.

Koya indicates to Court that he does not rely
on the evidence of this witness ag a halliistic ex- '
pert and agreces that her opinion as to the distance 30
at which whe shot was fired is inadmissible as she
is not an sxpert.

STUART: The next medical witness was here bub has
been called awsy to attend to an emergercy case and
will not be available for an lLour.
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No. 7
EVIDENCE OF MUTHU KUMAR SAMI PILLAY

5TH W/P
MUTHU KUMAR SAMI PILLAY (m) s/o Subramaniam Pillay

s/Ramayan, Reslding at Vitogo ~ Tramline Worker -
in Hindi.

The third w/p is ny father. I live in a
separate house in the same compound as him, That
is my house = witness points to house on extreme
right of Exhibit B2,

On 28th December, 1959 there was some shoot-
ing at our houses, I was inside my house at the
time. I heard the report of a gun at about 9.00
p.it. I heard a total of 8 gunshots altogether,

Brief recess at 11.15 a.m,

On resunption at 11.25 a.m,

Accused, Counsel and Assessors.,
STUART: Dr. Williams has just returned. He is in
rather great demand, Could I ask that his evidence
be interposed at this stage so that he can be re-
leased?
KOYA: ©XNo objection.
COURT: Very well then,

5th W/P stands down,

22.6,.,60 Hammett J.

No. 8
LVIDENCE OF HOWARD NICHOLSON WILLIAMS

6T /P

HOWARD NICTIOLSON WILLIANS (m) S/Bible, Registered
Tledicel Practrtioner ~ stationed at Tautoka Govern-—
nent Hospital - in Dnglish.

T am M,B, and B.2. of Durham University - I
qualified in 1656,

I worked in hospital in U.K, for 21 months -
and since then I have been in the NMedical Service
in Piji.

In the
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Crosg-—-
examination

20.

On 7th January, 1960, I examincd Dharma Reddy
(m) f/n lunsany Deddy. I found a mark just above
the left knee, In my opinion this mark could have
been caused by a shot gun peliet. It hed prectical-
ly healed at the time, I had it X-royed - there was
no shot to be seen in the patient.

In ny opinion that wound was at least a week
0ld - it is difficult to be more definite then that.
It was a minor injury.

I carried oub my examinavion at 3.50 p.u.,

Cross—examination:

I have examined gun shot wounds before. In the
majority of cases 1t is possible to tell the direc-
tion from which a gun shot came,

Q. Would a wound 4" to 1/16" be likely to be caused
to a man's chest if a gun was discharged at a dis-

tance of about so far - (indicates about 10 paces)

A. Yes, if the main charge vassed outside his body

and this was a single isolated chot.

COTRT: Are youtalking of a direct or a ricochetted
shot kr. Koya?®

~

KOYA: Well to be a direct shet first then.

COURT: Are you not treating this witness as a
ballistics expert? 1Is his opinion really admissible
~ Is this a medical matter or medical opinion?

KOYA: T will leave it. I must concede it is not
really a medical matter,

COURT: Had you congidered askins witness if he is
in fact an expert, from personal use, in the use of
shot guns? He might be qualified to give an opinion
on that basis,

KOYA to witness:
Q. Have you any experience in the use of shot guns®?
A, Hot very much,

KOYA: T will leave the witness.
Mo re—examination.

226,60 Hammett J.
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I'o. 9 In the
Supreme Court
EVIDEECE of NUTHU IUMAR SANI PILLAY of Fiji
(Recalled) ———
Prosecution
51H /P, {Comit'd) Tvidence
¥xowination in Chied (Cont'd) No. 9
- IR »
Qa Kow how did these shots come - altogether or .
AU et e I > ML aLtogel Muthu Xumar
What? Ao Thie 8 shots were fired at intervals ani Pille
gometimeg short end sometimes longer. When the (ﬁecalled)y
first shot was fired I was inside my house, T .
I opened the door of my house and stood to one Bxemination.

aide and flashed a torch outside towards the drain,

Q. Vhy towards the drain, A. Because the sound
of the shots came from thet direction.

T sew Isak Aldi. T have knmovm nim for a long
time = 5 or & years - he has lived in the same
settleiient and cut cane there. Ile was by himself,
Fe was standing on the far side of the drain., He
wvas about & chaln away from me. As I flashed the
tereh at him and saw him and switched the torch off
a shot was fired et my direction which hit the door.
It ceme from the direction in which he was standing.
When that shot was fired I closed the door and
stood still ingide the house.

Men the firing stopped rfor a while, Then I
yvelled out "Somesone is here', There were one or
two more shots towards the end -~ these came about
2 ninutes after I had gone inside my house. The
door of my house that I referred to is benind the
pient in Prnoto B2 ~ it is on that side and faces in
the seme directica as the door of the next house.

I Tlashed my torch to this area -~ (witness
shovie on Photo B2 ~ witness irdicates a position in
rrout of a point soout midway between his own house
and tiie next house - towards the long grass and near
the coconubt trees in Ixhibit B2), The point where
I flashed uy torchh was betweern ny house and ny
fobher's house., Vhen I flashed ny torch there I saw
Ioak Ali there,

Txhibit B6 is & photo of the door of my house,
Therc are marks of shot on this door., (witness
points them out). They were caused by the shot at
ny house that night. I wes not wounded myself that
vight. Only one shot was fired at my house that

<



In the
Supreme Court
of iji

Prosecutvion
hvidence

No. 9

Lmrthu Kunar
bani Pillay
(Recalled).
Examination
~ continued,

Crogss-
examination.

22,

night. The other shots T hesrd that night came from
the same direction. That is Isak Ali - {witness
points to the second accused). When I flashed ny
torch I saw the seccond accused. I didn't see anyone
else at e time in ay compound. I didn't see any--
thing in the second accused's hand when I saw him.

Cross—ex amlnu410n°

In the lower court you said you saw another
percon with second accused when you shone your
torchlight didn't vou? A, At & glance it appear-
ed as 1T there was another person but I am not sure

I can't definitely state if there was or not.

Q. But todzy you have gaid you aldn't sce anyone
else haven't you? A. Yes.

Q. And as soon as I remind you of what you said in
the lower court you szid there was somecne else
there? Don't you? Ao Yes.

Q. In the lower couxrt you said, "I flashed my torch
and saw the oecovq accused and anot er per soen with
him but you could notv recognise iin® didn't you?

A, T s2id I couldn't be sure if there was another
person there or not.

G. You did not say wha
gald it looked like th
I cculdnt't make it out

t T read out? A. Toe T
e form o a humean person but
definitely.

EOYA asks for the witness's deposcition in court below
to be put in - 1V is shown nim and he ddeniifies his
sisnature,

Put in Fxhibit 'pn Read,

COURT ©to Assessors: You may accept or reject what
this witness says in his evidenrce beiore you - you
must not however substitute for it what re said on

previou occasion. You may only use That as one
rweans of declding whether to believe or disbelieve
his evidence now,

WITHESS (contr'd)

T shone uy torch and I saw anothe
not say iv was another man or not. I
toreh and saw accused,

G. Did you say in the lower court thot you saw an-
other man or not? Answer Yes or Mo, A. Tio,
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]
KOYA asks that the place where witness says he saw In the
second accused be marked. Suprene Court
of Piji

COURT asks witness to marl the position on Exhibit
B2 with a cross and he does so -~ in ink.
B a 38 and es 80 in ink Trosecution
Crosg-examination (cocnt'd) Bvidence

iz spot would be slightly at an angle towards T
the »ight - not directly oprosite my house but at an Mo. 9
angle of avoutl 4% degrees., Yes, it would be oppo-

slte the door of Ral Subr
hiouse from the

right in Ixhibit B2.

- the third Muthu umar
Sani Pillay

(Pacalled ),

amani's house

Q. And 1 suppose you could see what second accused

was wearing that night® A, T did. He was wearing  Examination
shorty - khaki~ish in colour - no not black. He was ~ continued,
not v 5r1nb q shirt, I didn't gee anything on him

froa viie waist upe. I saw he had nothing in his Crossg-—
hanis. He wes standing as far Ifrom me as that W.C,. examination.,

is from the witness box (

O. lag there an interval
ghots werce Tired? A,
it was Just the normal

0. Vas
firing of the
aidnt't a
firing.,

thiere an interval
first lot o

Yes,

Q. MNfdﬂlymlopmlymH

1igls 1n their direction

ened but I wantved

was firing these shots
noede 8 stat

coor,
matter on 29th December,

Yes, T

Y

Qn _.‘.
the
ncrson

-
ths

L ]
N !j\
~

ouge? A, That is
and the other person
form ox

a person and

Qo 1iow I

Dolilce,
recomilse it, A

want to read to
just have o look
Yes,

3tatement read by Koy
witness agrees with
comes towards

read

, 1 did not %
teide ny house

(L dion't you then say you

the top of

about 20 - 25 yards).
alter the irst lot cf

o, not a decided interval
interval between shots,

of 5 ninuies bebween the
I shots? A, No, but I

have a timepiece and I dian't time the actual
I was Trightened,

door and flash your torch
then? A. I was fright-

to know in whav dirsection and who

that
CILCILT

1959,

is why I opened ny
to the Police on this

saw two men outgide
because T was sure of one
appeared to me to be in

so I seid "Two persons',

you your statement to the
st 1t amd see if you
that is 1y statement,

To witness - as 1t is
1t senvence by sentence
second page -

ell the FPolice that I was
when the first shot, in
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24,

the direction of the tin house was fired - I was
inside my house when that shot was fired. v is not
right that I saw where the second was fired - 1 was
inside my house at the time., "How could I say that?"
I had told the T'olice long before I made this state-
ment that I had recognised Ishalr, the second accused.
I agree I told the Police thal second accused was
wearing clovhes which appeared to be khaki - 1T

agree I told ihe Police the physigue of the man -- he
is a big man - the Police asked me about this,

Q. Did you then say the other nun was wearing khaki

v

clothes? A. No, I did not.

Q. And that he was
C

a tuln dark looking boy who often
rides in Bechu's T

ar? A. Tio.

Q. And that he was Imovm to you as Latchuml Narayan?
A N

4. 1o,

Q. And thaet he is also called "Chiefu? A, Tio.

o

Q. And that he was a smaller uian than Tshak?

A, sald I saw something that rescrmbled a person
nextv to Ichak and thet that person was smaller than

Ishalk, I agree I szid I saw no one eise. I did not
say I saw two umen but one man and an objsct that
1

ooked like a man,

I aid not say that more shots were fired and
that I then closed my door. I closed my door at
the tine of the first shot - I was already inside
my house.,

I agree I said I opened %the door a Llittle later,
to let the sound out and that I viien yelled out to
raise the alarm,

I deny I said "then more shots were firedh -~ I
sald "then one more shot was fired",

T agree I saild that & shots were fired and that
I didn't come out of my lLiouse or see my father and
brother were injured until the »olice arrived.

I deny I told the Police that I recognised
Latchmi Narayan and that I was sure he was the man,
Statement put in Lxhibit "a" (It has been
read = Court again warns thne assegssors not to sub-

stitute it for the evidence of this witness).

WITNGSS (cont'd)

I openea my door twice that nlght during the
shooting. Once after 2 or 3 shots had been Fired
and the second occasion when I opened it just a
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25,

little to call out. VYes, I then opened itv when the
rolice came in Lheir Land Rover, I only flashed my
torcir once that night - thal was when the shots
were filred,

iy first stateaent to the 2olice was made at

5 a.am, on 29.12,59,., 1 made another statement

he Police on 5th Januayy 196C at about 4.00 p.m.
, this is ny statement. (Witness identifies a
catenent handed hin)

I agree that statement was read over to me and
ed it was correct and signed it. Sgt., Shiu

(D l'

an took 1it.

(Statement maried "B for ddentification)

I deny T told the Police when that I flashed
ny Gtorech wwice erlhg the shooting ~ I did flash my
torcia once when the dogs were barlking and once dur-—
ing the Tirirg of the bjots.

KOYL osks that the statement be put in,

~

Court edjourns at 1,00 to 2,15 r.m,

L

22.60600 lUlJ rﬂett Jn
On resumpLion at 2.1% Do,
Accused, assessors and Counsel,

Cross--examination (Cont'd)

¥oya now takes the witness through the statement
ne hes asied to be put in in evidence sentence by
sentence, )

WITNRSS ¢

T did say I saw two persong but that T only
PCCCjﬁlsed one, 1 eaid I reccgniscd one man Ishak -
I did not gay I recognised the other,

0. Did you say you wecognised Latchmi Harayan?
Le T was a bit excited and worried and pernap I
did mentior the name of Iatclmi Narayoy

Yes, 1 caree that statement was made 7 days

after the shooting, 7T sey I was still excited then.
he 2 Latchmi IMNarayan slipped out.

Q. But you said you were auite sure of 1t and you

* J
recognisod Wim, L. Becausge oi the condition of
mind ald that.
wvas wearing kheki shorts - the other
I saw at a glunce appeared to be wearing
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Cross—
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-~ continued.

2G.

blaclk shorts - I can't say that what is recorded in
ny statenent is wrong. Pernaps I made a mistake
then, The first person I saw did notv have a shirt
on. I said therc was nothing in the hands of the
first person,

Staterent is put in in evidence as Ixhibit "@h,

Cross-cxamination (Cont'd)

Yes, when I shorne my torch I saw a torcir in
the direction of my father's house, It would either
have been from his house or from my younger brothert's
house., No, I didn't see anyone then,

Q. Was that torch shone in the direction of the
drain near your faether's house? A. Yes., T didn't
see the person flashing the other torch but I did
when I moved my vorcil see Ishak the second accused.
I also saw another form which seemed to me Lo be the
form of a percon but that was all, o, T didn't see
anyone clse, ‘The place where second accused was
standing was nearer to my father's house than *o
mine,

Q. How cloge to your father's louse? A, Round
about 16 or 17 paces I ghould say.

Q. As close as from the witness box to the dock?
A, o from here tc about the corner of the Court
cver there,

At the time I saw him - the second accused -
he did not have anything in his hand, The first
shot was fired when T was inside my house - it would
have been the 3rd and 4th shots by the tine I shone
my torch.

Q. Did you see Ram Bali then? LA, No, I saw the
second accused only. I didan't hear anything from my
father's house when I flashed my torch then, It
would be true that I did go to the Police Station in
Januvary to see if I could identify Tatchmi Naraysn
at cn identification parade but I could not identify
him,

Q. That was on 2%rd January 1960 wasn't it?
A. Yes.

Q. And until then it was your story that Latclmi
Narayan was with the scecond accuged wasn't it?
A. Yes,

I came wo lmow later, thzt Tatchmi Naraysan -
who is also known as "Chief" was in fact in the
ldentification parade cn 23,1.60.
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Q. Why did you mention Latchmi Harayan's name 1o
the Police? A. T was very frignhntecned at the

time and I made a mistake in mentioning his name to
tae Tolice -~ it was just a slip of the tongue. Yes,
I Imew he came from ‘‘uvu. Yes, I knew Ram Bali had
been suaying at Tuvu since early that month of De-
cember,

. ind you knew Ram 3Ball had been staying in Bechu's

M

house at Tuvu? L, Yes.

s Iz there any trouble between yourself and Ishak?
A, Tio.

Hor between myself and first accused.

Q. Uy should second accused come to your house and
do this shooting®? Ao T can't give any reason.

There is trouble hetween two factions - There
are ny vrothers and others on one side and Ram Bali
and o*Lcro on the other side but I am sbsolutely
out of all that, I live separately and I have no
troutle with them.

T ¥now Inspector Walli Ifohammed. I was not
present at a meeting in Lautoka belween Superin-
tendent Beat, Inspector Walli itlohammed and others
at the hi an Sangh Hall ~ I heard of that meeting
but

1 T was not nresent at it.

Q. I vut it to you that since (opel Neddy's death
you and your family have held a grudge agsinst Ram
Ralii® A, Mo Sir.

Q. Do you remember Ram Bali belng assaulted some
tirie laest year with a cane knife? A. Yes,

Yes, second accused was working in the cane
fiec lds at Vivogo then,

T wasn't there and sc I do not know if second
accused helped first accused to hospital. 1 agree
that I consider second accused to be on first

accused's side in the troubie with my brothers.

Q. T put 4% to you that you are implicating second
accused Lecausce he is on first accused's side in
thig faction ard theat you are telling lies?

Ao 10,

Le-—oxamination:

T made my Tirst statement to the Police on
25%th Tecember, 1959, The events of this shooting
were thon fresh in my memory. Yes, the stUUvdent
res read back to me,
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luthu Sami
Pillay.

Ixamination,

28.

Q. Vhy did you allow the reference to Latchmi
Yarayan in that statement to go unchallenged?

A. It didn't occur to ne at the time, Yes, I made
a Turther statemert on the 5th January. I agree
Latchni Narayan's name was again mentioned in that
statement.

Q. Was that particular statement referring to

Latchmi Narayan true or not? A. It was not true.
Q. Why did you make 1t then? Le Tt wasn't de-~

liberate - it was a slip of the tongue. I made
those slips of the tongue because I was very excited,

Q. You said you made a mistske in naming hin - what
do you mean by that? It is open to two construc-
tions - one that you were lying and one that you
mistook the identity of that nan. A. Yes,

Q. Well which is it?

WIMESS: May I have the question again please?

COURT: I do not think the witness should bhe led on
this matter,

STUART: I will leave the witness,

22.6.60 Hanmmett J.

Yo. 10

EVIDENCE of MUTHU SAMI PILLAY

TTH W/P

MUTHU SAMI PITTAY (m) s/o Subramaniam Pillay s/
Ramayan - Regiding at Vitogo, Parmer, in Hindi.
(;h%s is the man identified by A.M.0. Simba the 4th
W/P

I am a brother of the 5th W/P Muthu Kumar Sami
Pillay. Oubramaniam Pillay is my father. I live in
the same compound as my father, Tnis is my house -
(witness points to second house from the right in
Exhibit B2),

On 28th December, 1954, there was some shooting
in our compound at about $,00 p.m. When it began T
was inside my house. Dharma Reddy and a lad aged 16
Subramani were in there with me. Dharma Reddy is my
sister's husband. Subramani is my maternal uncle's
S0N .
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After having a meal that evening Dharma Reddy,
cucranmani and I wentv into my house to sleep. We
were sitting down and chatting for guite some time
after our meal, Before golng to sleep, I wanted to
go outoide to uvrinate. When T got to the door of
my nouse, it was still shut, I heard my dogs bark
furiovsly and then I heard a gun shot., Just one.

Q. Irom wiich direction®? A, Westwards.
Q, Just show on Ixhibhit B2. A. From here -

(noints to position in front and to the left ,
slignatly of witness's house as he would be when he
stood at his front door). The sound was more from
the direction of my father's lhiouse than of my
brotaer's house.

I opened the door sufficient to allow my head
and shoulders to go through and I put my head and
shoulders through and my right arm and I flashed a
torchlight, When I flashed my torch I saw the
second accused -- Ishak (witness points to second
accusced) T sew he had a gun in his hend. He was
at a sont on the far side of the drain there within
the veam of my light. He was so far away fron me
(pointing to Court door) — about 15 to 20 paces.
There were 5 or 6 others with him whom I could not
receenise, I know tvhe second accused, He used to
live in our settlement and cut cane with us. I have
krovn him For 2 or 3 years. He had a bare top -
fron the waist up -~ (indicated) but he was wearing
biackish shorts.

fhen I saw the second accused, I got very ex-
cited., I turned my torch out and as I turned to-

wards my right in order to shut the dcor I was shot
in the left les., The shot came from the direction
vhere I had scen second accused, I didn't see the
acwuel flasi of a gun. I only surmnise it was from
second accused because I saw a gun in his hand., I
didn't see anything in the hands of the other men.

T spoke to the people inside my house. When 1
heard further shots I lay flat on the ground - the
floor of the house -~ face down. I had left the door
open zvout 6 inches. There were more shots fired

but not at my house - only one was fired at my house .
I did not go out of my house until the Police arriv-
¢d. The shooting took place at about 9.00 p.m. I
place the Hime at 9.00 p.ra. as a result of what
Dharmz Reddy said to me. ile had & watch, I found
out leter thet he was wounded alco. There were 2

or % minutes belween the Lirst and second shots.

(4]

o)
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Crogg-exaninations

At the time I was shot the door was open a
little.

Q. Whnen you were shot you were ocutside the house

with the door shut. A. No.
Q. Are you quite sure? L. Yes,

Q. Which was the first shotv fired that night in your
father's compound? A. The one fired in the
direction of my father's hiouse,

Q. Not the one thsat hit you in the leg? 4. No,
Q. Are you quite sure avout that? A, Quite sure.

Q. In the lower court you said you were injured by
the first shot that night didn't you? A, That
was the second shot - not the first shot. I didn'st
say that in the lower court. I am sure., 1 was hit
by the seccond shot not the first shot wnich was
Tired at about §.00 ».m., Two shots were fired then
cne aiter the other, I did not say in the lower
court that the first shot was fired sharp at 9.00
P,

KOYA asks for depositions to be vput in.
CCURT: Are there no more questions arising on it?
KCYA: One or two.

COURT: I suggest you put them gll and then the de-~
positions could go in and te rcad,

Crossexanination (Cont'd)

Q. How long wos 1t between the first and the last
shots that were fired? A, An hour gnd a half,
That includes a ten ainute interval in the firing.

Q. B0 you say the firing ended at about 10.30 p.m.?
A, Yes Sir - it started round avout 9.00 p.m. and
including the 10 minute silence it went on until
about 10,30 p.n,

Q. Vhy &aid you go outside the honse when the Tirst
shot had been fired? A. I did not go ocutside
after the first shot was fired - T just onened the
Qoor and peeped out te see who was doing the shoot-
ing.
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Witness's deposition in court bvelow is put in In the
Exhivit "GP and read - after wiltness has identified Supreme Court
his signature. of Fiji

Conrt reminds assessors not to substitute .

s & STl T Y 5 nov < v Prosecution
this for witness's evidence on lines of previous Pvidence
warning. ) R

I d2d not 2o ouvt and look in the direction of No. 10

the drain. I did not at eny time go and look in
the direction of the drain., I didn's go outside ny

v _ ) ; . futhu Sami
house that night during the shooting., Mutin Sa

Pillay.

GC. Before or after? L. Hoo Cross—

examination,
Q. The shot fired at your house - did it go through ~ continued.
your door or not? A. T have not noticed.

Q. ITow did you receive that injury then?

L. T shone my torch out of the door and I saw

second accused and a gun in his hand. The door was
partly opened -~ As I turned round like this (witness
demonstrates) to shut the door the gun was fired and
I was hit through the opening of the door. I had
only ovened it about 6 inches - just sufficilent to
allow my nead and shoulders to go through.

A1l the injuries werc here, on the left side,
zt the side,

Q. Did you motice if the 5 or 6 people you saw
were women or children or men? A, ¥en - but T
COQLuA't recognise any of them. They vere standing
on the left of I“hak Ali -~ the second accused. They
were in & c¢logse group butb Sllgﬂbly scattered - in
o aren 8o bﬂf - \1n510ateq an crea in Court about
or 8 maces across and 5 or 6 deep). I didn't see
torch flashed fme ny father's house at the time
was ghet nor from any other house.

O ~32

I did not see ny father zo out of his house
hefore the shoeting.
G. Would it be true thet your Ffaitlicr some times uses
gliasses to read? A. He did previously but not
now - thet was 4 or 5 years ago. e has not used
glasses For 4 or 5 years.

(0. Vonld you agree that you and your father and
J‘1_¢y belong To one faction in Vitogo and Ram Bali
to another faction there? A, T don't know that.

0. Your brother 2al Subramani ig directly in 1t,

M

isn't he? A. I don't know, It'm not in it.
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There isg no enmity between myself end Ranm Bali, I
am not on bad terms with the second accused or any-

one elege,

Q. WVhy should second accused come to your hcuse thati
night and do this shooting then? A. I can't give
you eny reason -~ there is no ennity between us.

I did not atternd any me=ting in tiie Kisem Sangh
Hall in Tautoka where Police (Officers were present
over this matter.

I dia not find out that nignt if any shots had 10
been fired at Bal Subvramari's house. I saw no signs
of any shots on the door of that house (third from
right in Exhibit B2). During December last the
sccond accucsed was cutting sugar at Vitogo with a
geng of cane cutters., T was in that geng cutting
cane with him., I saw him cutting cance there last in
Vitogo a week after this shooting. Ile came Lo col--
lect his pay, Yes, that would he in January Last,

(e Are you quite sure of that? A, Yeg, No mis-
take I om sure, 20

Q. I put it to you that from October, 1959 cnwards
he did notv live in Vitogo but hed moved to Tavua.
A. He did not go to Tevua until a week after this
shooting. From Octoker, JQSQ up to Janvary 1960
the second accused was cutting cane in Vitogo. I
dor't remember when Ifirst accused was cut with a
cane knife last year, I was in the gang that day
but ¥ did not sctually see who hit him with a
mife,

Q. I pult it to you you are Ffabricating this story 30
about the second accused? A. It is true.
Re-examination:

Yes, I gave ny deposition in the Yagistrates
Court in this case on 15th February last. Yes, that
was over Ifour months ago.

Q. Can you say whether or not you might be mistaken
in your identification of the second accused that

nighte A. Mo mistake - it was Ish
Q. You are quite definite on that® L. Yes,
22. 6. 60, Hemmett J. 40

10 COURT: Iy father wore glasscs for a long time
prior to the time 4 or 5 yearsg g0 vihien he stopped
wearing then.

TO XOYA: T can remember it from when I was = child
—- he only wore them for reading.

Ho further questions ariging out of Court's
question,
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No. 11 In the
Supreme Court
EVIDENCE OF THARMA RIEDDY of Fiji
8TH W/P P -
DUARVA REDDY (m) s/o0 Munsami Reddy s/Ramayan. pf ‘?Siec‘“ Lon
KResiding av Vuniasi, Nadi, Parmer, - in Hindi. svidence
I am related to the last witness. On 28th Wo. 11

December, 1959 I was at his house when there was
sore sheoting. I was injured by a shot on my left
leg -~ just above the knee. At the time I was in-
side the house, We were lying on the floor. There
were 3 cf us there - Muthu Sami Pillay, Subramani
and T,

Dharma Reddy.

Examination.

Q. Why were you on the floor? A. For fright.

We heard shots being fired. I didant't actuvally see
any shots being fired. The sound of gun firing
cearme from ascrcss the drain near the house. I heard
one shot btefore the shot that hit me. Only one
shot hit our house. Muthu Sami was injured by the
shot that evening. At the time he was inside the
house -~ the same shot hit me and him, This shoot-
ing took place at about 9,00 p.m, I am just guess-
ing the time, After the shooting I remained lying
orn the ground until the Police came., I did look at
ny watch that night but because of the perturbed
condition of my mind I couldn't fix the time, The
firing was all over in about 10 minutes,

Close of examination in chief,

' Hearing adjourned at 4.45 p.m., to 8.45 a.m, on
23.6,60,

22,56 .,60 Eemmett J.
THIRD DAY
Thursdey 23rd June, 1960, at 8,45 a.m.

Both Accused present in custody.
~ Assessors present,

Stuart for the Crown.

S.1, Koya for the Defence.

&1E vi/P (Cont'd)

(rogg—examination: Crosg— .
examination,

You said you were lying on the floor when you
were Lite A, It is a long time ago and T
woridnt't like to be too sure. It is true I said T
was lying on the floor when I was hit. What I do
remember is that I was lying on the floor when 3 or
4 ghots were fired. I was not in fact on the floor
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Dhiarma Reddy.
Crosg-—
cramination

- continued,

BL‘]_ *

when T was hit. IMuthu Sami Pillay was inside the
house when T was 1iit. The door was cloged.

Qo Completely closed? A. T don't rememher
clearly whether 1t was absolutely shut. He was Jjust
ahead of me - right close to me.

Q. YThat was he doing then? A, He opened the door
and {lashed the torch and just as he was shutting
the door there was a shot and he was nit. That door
opens inward., I couldn't say if tlhe extent to which
it was opened was six inches. Yes, his bedy was e~
hinc the door.

Q. And the left gide of hie body? TImmediately be-
fore the shooting? A. Yes., After flashing vhe
torch he pushed the door. Before going 1o bed that
night Muthuw Sami Pillay come cut of the house - this

was just prior to the shooting. He had been outside
and had just come inside and the ne was conot. That
was 2 or I minutes Dbefore the shootving. I con't

renenber whether I heard sholts fired whilst 11,3,
Pillay was oubside the house. ‘hen he returned, he
pushed the door but I don't knecw vihether he shut it
or not. Just ay he had pushed ithe door and turned
he was fived at.

Q. S0 he was outside the door btefecre the shooting -
then he returned and pushed the door and as he did
so the shot fired? A, Yes.

I saw Iiim whilst he was outside the houge - he
had his torch with him. Dogs were barking and he
was Ilashing his ‘torch light. After he came inside
the house he again flashed his torch. Yes, I lcoked
at my watch after all the firing had finished - the
time then was 9.00 p.m. Yes, there were two lots of
shooving there that night. The interval between
those groups of firing was one minute. The whole
firing continved for 10 minutes -~ then it stopped -
then one last shot was fired about 1 minute later.

¥y clock was worlking all right that night. Yes,
I heard the dogs bark before the shooting began,
They barked about 6 or 7 minutes before the first
shot was fired. Vhen the shot that hit me was fired
I was just behind him., T was also helhind him when
he shone his vorch outside., I don't remomber very
well whether I heard any noige from JSubramenism's
house that night. I was there whoen the Police came,
I lmow Inspector now A.S.», Valli Mohammed. I told
nim that night that I had been shot,
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Q. What time was that? A. T don't know, In the
. . . ) an ;
I don't remember Muthu Sami Pillay asking me Supgfmg'QEurt
to lock at my watch after the shooting that night. -
Cloge of Cross-—examination, Progsecution
) : Evidence
TO COURT: The Police arrived 1% to 2 hours after
the last shot was fired. Wren M,S. Pillay went No. 11
3 .

outside the house just before the shooting he went
there te relieve himself, He only went about 2

hovrme i
races out of the house. Dherma Reddy.

Cross=—
Ho questions by Koya arising out of Court's exsmination
guestions, - continnued.
o re--examination.
23.,0.60 Hamnett J.
Mo, 12 No,., 12
BVIDENCE O ATMARAN LAHARAJ Atmaram

Mahara].
ST W/P
LTUARAN MAUARAS (m) s/o Ram Chandar Maheraj,
ramayan, residing at Vitogo, Farmer - in Hindustani.

s/ Examination,
(=4

I remember that night about 6 months ago when
there was some shooting at Subrameniam Pillay's
house. It was 28th December, 1959,

1 heard the gun shot that night. It would
have been at about 9.C0 p.m, At the time I was at
the ¢,3.R., Lines at Vitogo at the house of Lalla,
These linegs are about 25 to 30 chains from Subraman-—
iam Fillay's house. The shots I heard came from the
direction of his house., When I heard the first shot
T thought it came from the direction of my house and
so I went and cpened the door in the direction of my
houge - my house was 4 or 5 chains away from Lalla's
house hul in the ovpposite diwrection from that of S.
Pillay's house. Then Talla opened the door that
openg in the direction of Subramaniam's house and
called me Lo his gilde and said sometiing. I saw
the ‘iagh of guns - I saw 5 flashes - it appeared
to me as if 1t was righv at Subramaniawm's house,
After 3 shots had been fired T heard Subramanianm
call oub to Hargessar and I heard the woman folk
crying out and weeping. I spoke to Lalla and we
conversed together and we then left his house to go
te Subremanian's house.,
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Atmaram
Maharaj,

Ixamination
— continued.

Cross—
examination.

36-

We followed a track vetween the sugir cane
fields - through the sugar cane - ot along the
tram line., That track leads direct to Ram Sewak's
house if you turn right at the track that crossces
ite Just as we were about to turn the corner Lalla
saw tie flash of o torech and drew ny attention to
it. We then hid in the gusva bush theve,

Q. Why? A. Becaunse there were a few veople ap-
proaching us along the game traclk. The suava bush
was only 2 orx 3 paces away from tihwe track, Wihen I
Tirst saw their torch lighi we were 15 to 18 naces
from them at the outside. Mhae necople coming towards
us care cpposite use and as they reacked those Ccross-
roadas rlashed their torch and i1 was then tonat I saw
there were four of them. The first wan I recognised.
He had 2 qun in his right hand,  Behind hin was an-—~
ther man who had 2 sun in his left hand and & torch
1is right. The third nen had 2 gon in his right

0 n

-

NG
+

Q. You say you recogniced one man - who was that?

A. Ram Bell ~ he was the first nan., I didn't recog-
nige eny of the others.

Q. Now you said you saw four men I believe?

A, The fourth man, [ did not see properly - he was
the fourth in the row of four nen walking one behind
the other,

These men were coming from the tramline towards
the river, Subronanian's house was in the direction
of thege tramlines. The track thess men took would
take them past Rem Uewak's house.

After they had passed me I rarm boack home,
0. Thy? Ao T was frightened,
Cloge of examination-—in-chicfl,

TO CUURT: The direction from which thiese men came
could have come from the dircction of Subranasniam's
rouse or the tramslines.

That is Ram Bali - (witness points to first
accused). I have known him ever since I was a
child, I am now 25 years of age.

()

Cross—examination:

Yes, I thouzht that shooting was a serious
matter.

Q-
straight away? A. T wes going to Subramaeniam's
house,

tly Jidn't you go to the Police thet night -
g
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. You are an ex-constable - why didn't you go to in the
the Police straight away? A. I thougnt it Supreme Court
better to go to Subramaniam's house, not to the of Fiji

Poliue first, to see what had happened. I went to
Subreamani am's houge later that night at about mid-~
night - I first went home and then I went back to

Prosecution

oubpramaniam's house - I went to see if anyone ad nviaence
been injured.
No. 12
. You could have gone to the tramlines and then
to the Police Station couldn't you®? L. T could Atmaramn
hsve done o but I was very frightened. Maharaj.
Cross-

0, Ram Bali was no friend of yours then was he?

?

I . s
L. He never hag been my friend, exanination

-~ continued,

Q. A few fecLo before there had heen shooting at

S5, sBaarmats hougse hadn't there? A. Yes.

. And your brother Vishnu was injured I understand?
A, Tes,

Q. Did you then help in reporting the matter to the
Police®

COUEYT: Please make your question a little clearer,

Q. Did you come and report that natter to the Police
e same night® A. Wo, that night I was not at
home - I was at Vakabuli. I did not see Inspector
Walil Monammed at Subramaniem's house that night.

He was not there then, A Tijian P.C. was there., T
was not frightened then., I was rot frightened of
being shotv at.

Q. et were you frightened of? A. I was frighv-
ened of Ram Bali and that if I goave evidence he
yould come and shoot ne,

0. Are you suggesting that if you had told the Po-
lice zbout this Ram Rali would come to know of it
and would come and shoot you? A. Yes 1 am.

Q. And how would Ram Bali come vo know of it?

A, He wounld during the investigations and as 1
live in the same place at Vitogo., I was afraid he
would come @nd try to kiil me too.

Q. Tut why not tell the Police wrivately that night?
A, That nirht there was orly one policeman there

nd I couldn't summon up enougli courage to tell him
about it. '
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28,

Q. Why didn't you tell Imspector Valli Mohemmed the
next day? Ao T was there at Subramaniam's house
until 6,00 a.m. the next moraning - up till then I
didn't see Insvector walli Iohammed., I did not tell
Subrameniamn Pillay and the people who had been shot
that night that I had scen Ram Bali - I did however
tell my brothers that night, Satdeo and Vishnu Deo.

Q. Why did you not tell Subremanian? A. Because
I did not want to Hell anyorne.

Q. Why? A. For the reason I have already told
you - I was very frightened snd I couvldn't pluck up
enough courage to tell them then.

T was in the Police Force for 3 years. I cpent
most of that time in Suva, I left the Tolice Iorce
at the end of 1955 and since then T have been living
at Vitogo and working on my farm apnart from short
periods when I have lived and wviorked in lautoka,

Q. Jon't you belong to the faction thet is against

Rom Bali? A, Vet me?
Q. Yes you. A, To.

Q. You swear on oatit you do not belong to the fac-
tion thet is againgt lam Bali? A. I do not be-
long to any gang., Yes, I remember when Ram Ball was
agssaulted last year,

Q. At that time was there a feud going on in Vitogo
or Nn0eT? Ao Yes,

Q. Would it be true that you, your brother Vishnu,
and Sukh Deo grow beards until Rem Ball was assault-
ed last yecar? A, o, not av thst tire. I had
previousiy on several occagions grown a beard., I
had one that grew right down to my unavel, near my
waist, I did not come to town the day after this
shooting at Subramaniem's house,

Q. Did you see the Police Van the next day?
STUART objects to the question.

COURT: It seems that the defence is challenging the
witness's testimony and credibility on account of
hig delay in reporting this natter. They are en-
tivied to do so and this question is to some extent
relevanty but I do wish you would come to your point
Mr. XKoya a littie culicker,

KOYA: Very well my Lord I will ask hLim,
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Q. to witnesss In the
When did you first make your report to the Supreme Court
Folice? A, When Sgt, Shiu Narayan came to me of Piji
one Vednesday afternoon - I don't rcmember the date.
Would it be Tth Januvary, 19607 . ' Prosecution
Qo v V] 7 J"-‘l LLe y-’ 9 O A I don t EVldenCC

remember the date -~ I remember I met Sgt. Shiu
Harayan on the Vednesday and I gave my statement to

him the next day. No., 12
(Court records that Stuart hands Koya this Atmaran
witness's statement so that he can see the date Manara].
when he puts these questilons about the date to the ;
o . Cross=—
witness) o> )
examnination

- AT CY ' - ] 1LE
VITIESS (cont'd) continued.
o, I was not at any meeting in Xisan Sangh
Hall with the Police about this matter.
Q. Were you not frightened when you made your state-
ment to Sgbt. Shiu Narayen? A. I made that state-
ment aiter the Superintendent of Police in this area,
lr., Beatt had promised us that he would give us some
Policemen in Vitogo.

G, But were you not frightened? A, Wo, not then,
because of Superintendent Beatt's promise,

Q. So Superintendent Beatt saw you on the Thursday -
the Tth January? A, Yes,

T had scen 3gt. Shiu Narayan the previous day.

And you had told him the previous day about what
e, A. He questioned me and from his ques-

Inew and so I told him, I was not frightened then
cause 1 had not made any statement in writing. It

5 only on Sgt. Shiu Narayan's promise that Super-—
n

=
i

intsondent Reatt would meet me the next morming that
I agreed to tell him what I knew,.

€. Did you think of coming to Inspector Walli
Liohammed cr Superintendent RBeatt and telling them
thot you had some vital informatvion for them and
that 1if they would zive you Police protection you
vould disclose it9 A, No,

Q, Vhy not?

STUsRT: 1 really rust object to such a question.
He cen ocek him why he did not do something but to
ask nin why he did not think of doing something
surcly iz going too far,
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40,

0. Why did you nob% go and tell the Police thai?
A, T didn't think of it,

Q. But you knew this was a cerious mdtter didn't
you? A, Yes, but Vitogo is such a place that if
you say sometnlng out of place you are 11Ae¢y to be
shot at. Lalla is the son of my uncle's former wife
- not a proper wife - a defacte wife. 7Yes, we are
sood friends and we go about together.

On 1%.2.60 when Talla and I were together there
was some shnooting at my house.
Q. And immediately after the shooting you went 4o
the Police and reported the matter? A. No, my
brother went.

Q. And the Police came to your house and you made a
statement that night? A, They came to my house
that night dut I didn't meke my statement until the
nexyv morning.

Q. But vou told them vwhat you lmew that night?
A. Yes,

Q. And 4id you then nake alleguations that "ouv cousﬂl
Prem Cland Singh had fired shots ab your noug

STUART objects on the ground that the question is
irrelevant., I object to this witness being interro-
gated orn a matter which happened after the incident
intec which we are now canguiring, I do not know how
my learned friend obtained the information on which
he is now cross-exanining but that case nay well
51111 be under ingulry by the rolice and 1 consider
1% to he most undesireble thet he should be cross—
exemined upon 1t as a matter of public pelicy.

KOYA: 1 am entitled to prove that this witness is
not worthy of credit. I am secking to prove that
this witness made g statement to the Police accusing
that Prem Chand Oingh had fired shots at his house -
thet man was charged and when the Attorney CGeneral
saw the papers he dlda't bellceve thic witness and so
therc was no committal for trisl.

COUR?: Really Mr. Koya ~ do you propose to call the
Attorney-General to give evidence on this?

KCYA: No Ity Lord, dbut I am entitled to show thav
this witness is not worthy of belief and that in
ancther case he has given evideunice wiiich the Attorn-
cy-General did not consider was wortly of belilef and
filed & Tinlle Progequi,

20

50

40



41,

COURT: You know perfectly well that the filing of In the
a Holle Prosequl does not necessarily mean that the Supreme Court
evidence of any particular witness has not been be-~ of Piji

lieved - 1t might mean that but it means merely
that the Crown does not intend to prosecute a per-

; ; . gecution
son - and no reason at all is disclosed on a Nolle §r9 uvio
o Evidence
rrosequl,

COmT: I rule that the last question is inadmiss-~ No, 12
ible as being irrelevant.
Atmaran
KOYA: (., Is 1t not more than a merc coincidence Mehara].
that in another shooting you were again with Talla? Cros
-
exanination

COURT: I camnot allow that question. Next ques- e
$ion please. E d - continued.
KOYA: Q, Do you and Lalla usually go out together

at night time? A, In that period Lalla's wife

hiad developed T,B, and I used to be very much to-

gether with him. His wife was in hospital and I

used to keep him company as he was alone,

- Q. You used to go out with him at night? A. Mo,
rot out, but we were sometimes together at his house
and sonetimes at mine,

o, not out, but at our homes his or mine -
thcere was no particular reason for going out or not
going out,

Vhert 1 heard someone calli out to Margessar I
did not hear anyone in particulsar call out. It may
have been Subramaniam but I do not know if it was
nim ox not,

Q. Didn't you say that you heard Subramaniam call
out Lo Iiargessar<? A, If I said so, that was a
nistale., What I meant was that the voice that
called out came from Subramaniam's house - I do not
know whoge voice it was,

Yes, I heard that voice after 8 shots had been
fired,

Q. Are you suggesting that if someone calls out at
Subrameniem's house you can hear it at the C,5.R.
Lines at Vitogo? A, At night yes - everything
carries at night - the dogs were not barking then.

Q. You didn't say that you heard that in the Lower
Court? A, T don't remember, If I had been asked
T would have said it - if I didn't say it, it would
have been because I wasn't asked,
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42,

Yes, I also heard weeping. I heard one more
shot after I heard someone call out for Margessar.

The time between the first and last shots would
have been no more than about 8 - 10 minutes, In the
middle there was a short interval of about 4 to ©
minutes, That is included in the total period of 8
to 10 minutes., Ialla and I had gone about 8 to 10
paces before the last shot was fired.

1t was about 4 or 5 minutes later that we met
the first accused and those other three men at the
cross—-roads. The guava tree or bush where we hid is
a Tew paces off the track at that corner.

Q. And when you saw these men were they on the track
which goes directly from the tramline past Ram Sewak's
house and dowvm to the river? A, Yes.,

Yes, I know Isak Ali - Yes, I know him quite
well, We have cut cane together,

Q. Did you see hinm as one of these four men?
A. T can't say whether he was there or not. Yes, I
took careful notice of these men,

Q. And Isak was not one of them? A. It is poss-
ible that he was. I could not see the last man very
well, It is possiblethat he was the last man. They
had gone to about one chain from Ram Sewak's house
when we left our place of hiding,

The other side of that river is the Drasa
settlement.

On the other side of the river from Ram Sewak's
house is a track that goes to Drasa Training Farm
and goes on to the main road.

Karim's house is there -~ close to the track
from the river. Yes, further on is the house of Khan
Chand. There are no other houses.

1 saw these people at about a quarter or twenty
past nine that night.

I deny that I am telling the Court a couplete
fabrication. I am telling the Court what I saw and
it is up to the Court whether I am believed ar not.

I have nothing against Ram Bali.

(s Why then should you be afraid of him? A. Be~
fore I saw Ram Bali that night I had nothing to fear
him for. Since I saw him there that night I have
cause to fear him,

There are no other reasons for me fearing him.,
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Re-cxanination:

Q. It was suggested to you that you belonged to an
anti Ram Ball faction? A. Yes,

Q. T8 there in fact such a faction? A. Yes,
therc are two factions there. Yes, an anti Ram
Bali faction and a pro Nam Bali faction.

. And is Ram Bali a principal in the pro Ram RBali
factiomn.

CCiir:e Is this relevant?
STUART: I submit it is.

COuRTs It seems to me %o be leading to purely
prejudicial evidence which is not admissible. T
cennot sllow the question.

Q. Now you were asked about this statement of yours
to the Police on 7th January. You sald you made it
affer you had seen uuperlntendent Beatv? A, Yes.

Q. And efter he had promised to give you Police
protection in Vitogo? A Yes.

Q. And what connection has that got with your state-
meﬂui

CCURT: As far as I recollsct this witness has
aiwoady seid - and perhaps you will correct me Mr.
¥oya if 1 am not correct - that he was frightened
to melre his statement to the Police because of what
he feared Ram Bali wonld do to hilm, before he re-
ceived these assurances of Police protection,

KOYA: That is sc ny Lord.

commis Well then the assessors may accept or reject
that explanation - what is the object of this furth-
er queﬁ*non Wr. Stuarv? I do not want it pul and
thon find the witness comes out with a long reply
which may centain all sorts of jrrelevances and per-
hapes inalnissible statements concerning elther of
the accused, I am not at all sure this question
should Le put to the witness.

STUART:  Very well my Tord.

TINTEES (Cont'd)

I told the Tolice about ‘eerng someone call
out from Subrananiam's house to Magessar although
T did a0t seay it in the Court below.

In the
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A4

TWOYA: I must objlect. My crogs-—examination was only
about the witness's decposition not to his statement
to the TFolice,

COURT: But as I understand it, you have suggested
in Cross-—examination that becauge this witness did
not mention this matter in his depositions in the
court below he should not now be helieved on the
matter?
KOYA: That is so.
COURT: Then I think it is open 1o the wvrosecution
to ask the witness whether hs had told the Police
about it before he gave evidence in the lower Court.
The statenent to the Police could oi course be
put in,

KOYA: I shall object to that being done.
COURT: Mext question please Mr. Stuart.

Re—-exanination (cont'd)

Yes, 1 am an ex constable and I can read & plan,
Stuart indicates he is going tec putl in a plan.
COURT: I do mot like a plan going in in Re-cxemina-
tion and if it does I would allow Jurther cross-
examination if necessary. It should have gone in in
evidence in chief if at 211,

STUART: I will leave it and get Sgb. Shiu Narayan
to put it in.

Close of Re-examination.

2nd Assessor asks if witnesg can be asked how
Ram Bali wae dressed when he gaw hin coming along
that track.

Question is vut to witness by Court.

WITNESS: He had on black shorts and he was bare
from the waist up.

Court allows Counscl to ask questiorns arising out of
assessor's question,

No guestions arising.

Temmett J.

30
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No. 13
EVIDENCE OF LATTA

10TH /P
TALLA  (m) s/o Bajrangi s/Ramayan, residing at
Vitogo. ILebourer for ¢,S.R. - in Hindi.

T am not a relative of the last witness.

I recollect the 28th December, 1959, when
there wag some shooting at Subramaniam Pillay's
nouse. I hieard the shots, At that time I was at
my house in the C,3.R, Tines in Vitogo. My house
is about 25 chains from Subramanian Pillay's house.
Atmaram, the last witness was with me, When I heard
the shots T opened the door of my house - there are
two doors - Almaram opened the one nearest the kit-
chen and I opened the one opposite that one.

Shots were being fired at Subramaniam Pillay's
heuse., By "at!" 1 mean that the shots were bheing
Tired near nis house and in its general direction
not "into" his houce.

T could see the flash of guns being fired, I
saw 5 flashes. It was 9.00 pem., I fixed the time
at 9.00 p.n. becauge of the sound of the "lali" -
thie drum - of the Pijian school at Drasa which is
heaten at 9,00 p.m., every night. Iour to six beats
had been sounded vhen the shots were fired - before
T ovnened the door,

T called out 1o Aftmaram and stood there as the
firing continued., Iight shots were fired within a
space of 2 to % minutes.

After the guns were fired we heard someone
call out MMurgessar" - and the egound of women yell-~
ing, I thinlk it was Subramanian PTillay's voice I
heard,

Q. Isxnt't 25 chains a long way for a voilce to carry?
Al Well T am just guessing the distance - it might
be closer even,

After hearing this voice I spoke to Atmaram,
We closcd and locked tuie doors of my house and we
left i1t. Affter we had gone 10 or 11 paces we heard

L

the Jzatv shot,

Ve were going towards Subramanian Pillay's
house then. There are various tracks one could
follow to hie house from mine. We took the track
that you meet 2 chains from ny house. We went
along that track towards Subramanian Pillay's house
where three other tracks join - a place where 4
tracks neetl.

In the
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In the These tracks take you from the Government Road
Supreme Court towards the river.
of Fiji At that junction, as we turned the corner 1 saw

the {lash of a torch about 15 to 17 paces away. We

Prosecution stepned bhackwards a little and sat down. We did
Bvidence this bacause we didn't know who was approaching. I
, heard the sound of people apvroachinz. When these
No. 1% people came to tine point in the road just oprosite
-t vhere we were, the torch was {lashed again and I saw
Tella. there were four persons.
The first one was Ram Bali. He was walking
Examination along in the lead and he had a gun in his right hand.
- continuved. The other pecople I did rnot recognise., These peopie

were &ll in one line led by Ram Bali. The man be~
hind Ram Balil had o g in his left hand and a gan
in his right hand., He flashed the torch. The beam
was quite brizat and we were gitting close by and
from the light from the torch beam I recognised Ran
Bali,

Thet is Ram Dali - (first accused i :
1 have Imown him since I wes a led. I an now 32
years of age. Yus, T have knovn him for up to 20
years,

Tne third unan had a gun in his risht hand. The

-

fourth man did not have anythiag in h.? hand .

These people were zbout 2 to 3 paces behind
each other., I saw that Rem RBali was dressed in
black shorts but did not wear anything from the
waist up. All the others wore hlackish clothes,
None oi them were wearing shirte. These pesople were
coming from the direction of Subramanian's house.
They na"ced us and 1 saw then gn 1nto thc direction
of Ran Sewak's house -~ that track passes Ram Sewak's
house and then goes down to the river.

Q. What abcut the direction of the other tracks ab
that junction? A, One goes from bthe Junction

down to the river, past Ram Sewak's liouse - one goes
to the {.5.R, Lines, one 2oes covm to the river too
and the Jlast one goes to the itramline and the Govern-—
meny noad. We came on *ho track from the C.S.x.Line,
The track along wiidch saw tlie four men come 1s the
onc that comes from uho Government Doad and the ¢.S5.R,
tramline right across - down %o the river. They were
coming from the direction of the tramline,

~ After secelng these people nasg, I ran towards
my house with xbmqram AVQU*D

Je
Q. Why did you not go on %o Sbbrz"-”_am Pillayts
house as you had intended? A, Recause havunv
seen these people with gums we vcro afraid they
mizht stert firing again., Ve seaw these people pass

abou 8 or 10 minutes af tor we h”d leit our house.

fOM
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Cross—examingtions In the
‘ Supreme Court
The 8 shots at Subramanian's house took about of Fiji
3 or 5 minutes. Yes there was an interval then and .
énzgnitgg?al shot was fired after a lapse of 4 or Prggecution
Fvidence

Q. Yhen did you first tell the Pclice about this? '
A, It was about 4 or 5 days later, There was no No. 13
orne at my house that night when we returned to it.

Lalla.
Q. Vere there people gathered round it? A. We o
went back to Atmaram's house from the place where Cross=-
; ' examingtion.

we had seen these men - we took the road to my
house vut turned off to his house on the way. Yes,
when we reached there we met some people, There
was Vishnu, Sattu, Kemal and one or two others., The
other two were relatives of Atmaram - Yes I think
they were a man and a woman.

--

1 don't know their names.

Q. Vhy didn't you so to the Police Station that
night? A, T was so frightened that I had decided
not to tell anyone what I had seen that night.

O. Trightened of what® A. Of what I had seen,

There had been shots fired and then we had seen
these men coming along with guns. I was frightened
that if I told anyone what I had seen I too would
be chot. I was frichtened by what had happened at
Subramanian's house that night.

Q. Is that why you didnlt tell the Police until 5

or & daye later? A, Yes.

Q. But you knew that Tnspector Walli iMohammed was
investigating this case at Vitogo? A. Yes, I
knew that. Yeg, at about midnight on the night of
the shooting I went to Subramaniam's house with
rAtwaram, there were a lot of people there then., I

saw a policeman there then.

Yoo, I saw Muthu Kumar Sawmi Pillay there ~ T
did not see Subramaniam Pillay or Munsami Pillay
there. Dharma Reddy was not there.

Yes, I asked what had¢ happened and who was
injured,

Q. Did you tell anyone there what you had seen at
the cross roads? A. I told Muthu Kumar Sami
Pillay that in this shooting I could assist the
Police — at that time the Fijian policeman was
there. I did not actually tell anyone what I had
seen,
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T don't know whether the Fijian P.C. heard nme
or not.

I stayed there until the morning. I didn't see
any policemen save the ijian P.C. before I left,
Yes, I know how important it is to report a matter
of this nature to the Police at once.

Q. And so until the Police came to see you you
didn't go to the Police and tell them what you knew?
A, The Police did not come to me -~ 1 went to the
Police. I do not remember the date I went to the
Police.

Q. You remember there was something about this
matter with Police Officers in the Kisan Sangh Hall
at Lautoka? A. No.

I am not on friendly nor on bad terms with Ranm
Bali.,

Q. Would it be true that there is a feud going on in
Vitogo between two factions? A, T don't belong
to ony faction - I don't know about a feud. I live
about 4 or 5 chains from Atmaram. &hiu Prasad
Sharna's house is a few cheins further omn.

Q. A few weeks before the shooting at Subramaniam
Pillsay's house there was shooting at Shiu Prasad
Sharma's house - wasn't there? A. I was at Tau-
toka that night. I came to hear of it later. I
have lived a considerable time 1n Vitogo.

(Cross—-exanination not concluded)

Hearing adjourned at 1,00 to 2.15 p.m.
2306(600 ITaleC't‘t Jc

On Resumption at 2.15 p.m.
Accuesed, Counsel and Assessors.

10TH W/P (Cont'd)
Crosg-exanination (Cont'd)

Tautoka Police 3tation is about € miles from my
house, I often come %o Lautoka. I have never had
any trouble with Tirst accused.

Q. Never? A, Never,
Q. Has he ever assaulted you? A, No,

I am registered as Lalla hut I am also known as
Govind.

Q. Do you remember giving evidence in that witness
box in 1954 in the Supreme Court? A, Yes, in the
Supreme Court here.
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Q. And that was a case against Ram Bali arising out In the
of Gopal Reddy's case? A. Yes, Supreme Court
of Piji

0. And do you remember saying then that Ram Bali
had oifcred you £1C to choot (opal Reddy? A. Yes.

Frosecution
Q. And do you remember being asked when this took EV1denc?—
place and you said "Two or three months before '
Gopal Reddy's death"? A. Yes, No., 13
G. And you were asked if you had reported that to - Lalla.
the TPolice and you said "No"? A. No I don't re- Oross—
nember that. rose= .

examination

Q. You did say that didn't you then? A. T dig ~ continued.

v

not.

Q. And when asked why you had not reported it you
said, "I was frightened. I am a poor man and a
wealk man®h? A. Yes, I did say that.

Q. And you then said, "Ram Bali is a strong man and
a bad man' - Do you remember that? A. T did not
cey that,

Q. And you were asked in what respect he was a bad
nan, and you said that once he had hit you?
A. I did not say that.

Q. You appreciate the serious nature of the oath
end cf telling lies in Court® Ao T know it is a
serious matter.

G. You still deny that you saild he was a bad man
because he had hit you once? A. T said that one
time he had threatened to hit ne,

Q. So you now concede there was some trouble between

you and Ram Bgli? A. No trouble between us.

Q. Ilo i1l feeling between you? A. No.

Q. Never? A, Mever.

G. Were vou ever frightened of him? A. A lot of

people are frightened of him. Yes, he is stronger
than I am and I have to be frightened of him.

0. So would that be the reason why you did not tell
the Police about this matter for 5 or €& days alter
the shooting at Subramaniem's place? A. Not on
account of Fear but because I am alone and I have
no one to gupport or assist me.
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In the Q. So you say that at no times you were on unfriend-
Supreme Court ly terms with Ram Bali? A, Ve lived in the same
of Fiji settlement snd at no times was I on good terms with
R him nor was I on bad terms or unfriendly terms with
Frosecution him.
Evidence

Q. I put it to you that your replies to me that you
' did not say at the previous trial that Ram Bali once
No, 13 hit you are lies? A. Ram Bali never assaulted nme,

Talla, Q. And your denial that you do not kmow anything
CToss— abogt this feud and these fgctiops in Vitogo is also 10
ccamination a lie? A. I am not telling lies.
~ continued. The tramline I valked about in my evidence is
one that runs parallel to the Goverument Road at
Vitogo.

Yes, I had a good look at 2l1ll those 4 people.

Q. Did you sce the accused Isak there? A. To.

None of the people I saw was wearing any
clotiies above their waists,

Q. Why didn't you think of going to Subrananiam's

house when you saw all the men going off towards 20
the river? A, Because I saw 3 persons with guns

and 1 without a gun and their appearance looked
threatening I thought they might begin firing their

guns somewhere else so I changed my mind and went

back to where I came from,

Q. Perhaps you didn't think it dmportant to tell the
Police at once? A, No I didn't,

Yes 1 did say I thought it was Subramaniam's
whose veice I heard call out "Margessar®

Yes, I am prepared to say definitely it was 30
Subramaniam Pillay's voice,

Q. And the "yelling out" was by the women's voices?
A. Yes.

Q. Don't you think the distence from your house to
Subramaniam's house is more thsn 20 chains?

A. Tt might be over or might be less,
Q. Could it be 40 chains® A. I can't say.
Q. Did you say that in the lower court? A, Yes.

Q. Also that you heard the yelling of wonen?
A. T said 1 heard the voice and the women crying. 40
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0. You gave your evidence in Iebruary <his year - In the

it is possible you have forgotten what you then Supreme Court
sald? A, No I did say that. of ¥iji

Q. You can take my word for it - you didn't say it srosecution
- it is not recorded - FPerhaps you forgot about it? %viaencp

A. No I did say it in the lower court. Yes I re-
member ny depogition being read out in the lower
court. The interpreter read that back to me and I No. 13
leard him and I signed my deposition,

Lalla,

Cross-
examination
~ continued.

KOYA asks for the witness's deposition to be put in
~ witness i1dentifies his signature on it. Put in
and read., axhibit "HY,

Cross—-examination (cont'd)

Q. You didn't say in the court below that you recog-
nised the first accused because a toreh was flashed
as he passed you did you? A, T did say I recog-

nised 2im because of the flash of the torch.

. That is not true - either you are completely mis-
azen or you are telling lies A, Ho.

e

.

I

. In the court below you gave the time as about
L0 pum. and perhaps a little alterwards?
. o I said 9.00 v m.

0D

. Did you say you heerd the Drega form drum beat-
eRDNe A, Yes T sald that,.

Re—-exanination:

1<

C)(D

I gave my evidence in the lower court Re-examination.

S’
four months ago.

I g e my stutement to the Police oxn the same
day as Atmaram -~ I do not know for sure if that was
7ﬂ1&mmwy.

Q. You were asked about evidence you gave in this

[

Court in 19549 A. Yes,

Q. Since then heve you had eny quarrels with Ram
4n1¢9 A. Mo,

©3,0.60, fammett J.
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o, 14

LVIDENCE OF MUNSAMI REDDY

1170 W/P

MUNSAMT REDDY (m) s/o Changa Reddy, s/Ramayan,
Residing at Drasa - farmer and bull dozer driver -
in Hindi.

Yes, I remember this shooting in Vitogo - It
was some time ago now. I think i1t was 28th December,
1959
- .

On the night of that shooting I had gcne +to 10
check on my animals which I had tethered in my land
alongside the road leading Lo Drasa Training I'arm,

This is near the Vitogo River which is about 15
chains away. The road runs alongside my land and
the track there leads rilght across the river to
Vitogo.

It would have been about 3,00 p.m«. I went to
my land, I found that one horgce had broken its
rope and had strayed into someone elge's land., I
searched for it and after some time I found my horse. 20
I then began to cateh the horse. As I did so a car
went along the Drasa Road. It stopped at the junc-
tion on the right - I couldan't tell wiat sort of a
car or vehicle, I thought 1t was & car because of
the sound of the door banging - it wvas 7 or 8 chains
away from ne when 1t stopped.
A little time afterwards I caught my bhorse and
rode it. After I had gone about 1 chain my horse
shied. I dismounted and then I saw three persons
welking abreast, One of them had something in a bag. 30

Q. vhav sort of a bag? A. T couldn't really say
- T only had a quick look -~ it was a saclk,

Q. vid you recognise any of them? A, Well it was
dark and I didn't have a very geod look at them - T

had my suspicionc - I only recognized one of the men
slightly.

Q. Who was the one you recosmised? Ao It Llooked
like Ram Beali,

Q. Who is he? A. That is him - (pointing at

first accused) 40
Q. Was 1t Ram Ball or not¢T Lo It was the same as

Ram Bali,

Q. Well was it him or not? A. It was dark and it

looked to me like Ram Bali,
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I have Imown Ram Bali for a long time over 15
or 20 years.

STUART acks leave to trealt the witness as being
hogtile on the ground that he had previously made a
different statement in the lower court and to the
Police,

CORT: I see nothing hostile in this witness's
manner or his evidence but I think it is open to
you to remind hinm of the previous occasion to which
you refer without leading him,

Jo Ion't your evidence somewhat different from what
vas 1n the Magistrate's Court? A, That was a
time ago, I cannot remember exactly what I

COURT: 1 have already indicated ny views, if you
really wish to pursue the matter further I would
like to hear you in the absence of the assessors.

STUART indicates he wishes to adaress the Court
further and more fully.

Assessors retire,

CTUART: Previously on two occasions to the Police
and to the lower court this witness said he defin-
itely identified the first accused - Ram Bali ~ and
now he is attempting to depart from that testimony.
I submit that on this contradiction I should draw
the attention of the Court to the matter and show
the statement. I rely on R. V. Fraser & Warren
1656 ¢,AR.,160,

This witness definitely 1ldentified the first
accused to the Police and in the court below and
now he declined tc do so, I maintain I am entitled
t0 cross exanine the witness on the matter. Prose-
cution refers Court to deposition of witness in
court below - Marked I for identification - and to
witness's statement to the Police - which is shown
to the viitness and identified by him - and which is
narked J for identification.

T ask leave to cross-exanine the witness.

In the
Supreme Court
of Fiji
Prosecution

iridence

No. 14

Munsaml Reddy.

Examination
- continued.



In the
Sunremne Court
of Tiji

Prosecution
Tlery 3
Lvidence

No,., 14

Munsami Reddy

Txamingtion
- continued.

54,

KOYA: I submit that prosecution is guite risht to
drew attention of the Court to the statement of the
witness to the Police and his depositicn but T must
point out that the witness has not complectely denied
his previous statement that he recognised Ram RBali -
he merely now says that he is not sure apout it -~ it
is a contradiction but notv =« flatbt contradiction cof
his previous stateunent.

COURT: I chall not grant leave to the Crowvn to
treat this witness as hostile. 10

Assessors return,

Txamination in Chief (Cont'd)

One of these three men vas carrying a sack.

Q. Vhick man? A. It was not Ram Bali - it was
ore of the men I didn't know.

Interpreter says witness has added something.

COURYT: Then please interpret it.

=

INTERTRTIR « He said, "The reason why I say I
thought it was Ram RBali was because I have known
hizm for a number of years. ! 20

WITHES

Qv

1
1 ab
100

(Cont'd)

ow was he holding the sack? A. Over his
t shoulder,

€]

-

L
Al

Q. How close tn these nen were you wlhen you saw

then? A, T saw them at a disbtance of about 1

chain and then we came towards each other and pass-

ed at a distance of about 1 or 2 paces. They were

going in the direction of Vitogo. The track they

were on would lead them straisht Lo Vitogo. That

track goes across the river, There are no houses 30
there - there is one house on the right but I do not
know who lives there.

I didn't notice if the men were carrying any-
thing - I only noticed one man in particular because
I have known him for such a long time.

Q. Vho was that® A, Ram Bali.,
Q. Which Ram Bali was that® A. That man -

pointing to first accused. They had on dirtyish
looking clothes.

One man - I think it was the one I said was 40
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Ram Bali had on blackish pants and a blackish sing- In the
let but I gave my statement such a long time ago Supreme Court
that T could not be certain if it was him or one of of Fiji
the others., —

Yeg, I know where Subremanieam Pillay lives - Prosecution
the place where I saw these men was 40 chains or Lvidence
over from there.

The tracl across the river there can be pass- Fo. 14
ed cn foot. In dry weather there is only & inches
of water there, At the outside there is only 18 Munsami Reddy.
inches of water except during times of heavy floods.

t thet time cers could cross that stream. Txamination

- continued,

Cross-exanination: Cross-—
exanination.

Q. Why do you remember this was 28th December 19599
Lo I renember it was 28,12,59 because I was inform-
ed that that was the date of the shooting at Vitogo.

Q. Butc you could have seen these people there on
28.,11.,59% A. T fix it as 23.12.59 because there
was a lot of talk that day about the shooting at
Vitogo.

Q. Dut if you don't fix it by the day of the shoot-
ing would you otherwise fix the date? A, If T
were to btlot the shooting out of my mind I would
have nothing to fix the date by and I wouldn't know
on which date it was.

(te 30 1if you were told the shooting took place on
29,12,59 you would have said you saw these men on
29.12,592 A, Yes, that is possible,

Q. 30 if that shooting was said to take place on
any date in December you would say you saw those
neople that night? A, Yes - I'm a farmer - T
dor't worry about dates and days - I only fix
things by reference to extraordinary things and
events., This shooting in Vitogo was an extraordin-
ary thing and everyone in Vitogo knew about it -~
that is how I am able to fix the aate.

Q. When did you hear about this shooting?
A. On the next morning, Yes, I went to Vitogo to

-Subramaniam Pilllay's house that day -~ Yes the day

after the shooting.

Q. Did you see any Police COfficers there?

A. There were none there when I went there but some
time Jlater - the same day - a Police van arrived
and called someone and then went away.
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Q. Did you tell the Tolice you had seen three people
one of whom anpeared to e Ranm Bali near there the

night before? A, Wo --when I saw the way things

were happening and how this shooting had bheen taking
place T pot very frightened and so T didn't tell the
Police what I had seen, The foilowing day I told a
friend of wuine what I had seen the previous night.

T told him he could use this information as he

thought it but he must keep my name out of Tthis as

I was a poor man and I was very frishtened. 10

Q. S0 you did not tell the Polices: A, No.

Q. Did you give a statement to the Police?

A, Yes, after I had seen the Superintendent of
Police and e told me not to Le frighiened - about
a week aftter I did make 2 statenent to the Police,

Q. When you saw these people were they on the path
that gces to the river or to the Drasa Training

Parm? A. On the track that leads to the river

and then on to Vitoge. My land is on the right of

the road as you face Drasa Training TParm ~ it is 20
risht alongside that road, but if you are going from

the Kings Road towerds the farm it would be on the

left.,

Q. How Iar ofrf the Drasa Road on the track towards
the river had these threec men gone when you saw

them? A. Avout 7 or 8 chsing,
Q. In the direction of Vitogo? L. Yes,

I was searching for my horsc. Yes I had been
along that track to cateh my horse., I was on it
when thiesc three men went past wme. Yes, it was a 30
very dark night.

Q. You didn't have a very good look at these people?
A. T couldn't look at all three of them as my atten-
tion was divided.

Q. And Ffor that reason you are not certain if it was

the first accucged? A. It looked to me like Ram

Bali as we had heen staying together for so long.

Yes, Ram Bali and T are on speaking terms. Yes, we

used to exchanse greetings. No, we didn't exchange
greetings that night. 4.0

Q. Because you were not sure it was Raw Bali?
A, It appeared to me that it was Ram Rali.

Q. Dut you didn't speak to him did you? A, It is
an Indian custom Sir that when you meet people go-
ing out at night you should not speak to them - it
is a bad omen particularly so if you are going out
fishing. '
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Q. Sc peovle do go along this track to the Vitogo
River to go fishiing? A. Yes,

G. You have seen then? A. Many times.

G, Tlave you seen vecople like this before?
& L
A, Yes - in groups of 3 and of 4,

. Lre you prepored to say that it is possible that
you are nmisteken and that you merely thought it was
Ram Bali, A. Yes, 1t is possible.

Q. 1o there any reason other than that you were
fri;tened -~ that made you not tell the Police what
you knew? A. Wo, it was only that I was very
frigntened - I work outside at night sometimes and
I waz very frightened. I am related to Subramaniam
I dian't tell them what I had seen.

G. Wy not? A. Because 1if I had, ny life would
have been in danger as they would have told every-
one about it.

Q. Wzt about this friend you did tell. A. Well
he broke ocur confidence., 1 can usually hear the
Drasa Irum beat. No they don't beat it at 7.00 p.m.
- they beat it at 6.00 a.m. 6.30 a2.m, and 7.00 a.m.
In the evening they beat it at 9.00 p.m. That is
bed time.

I didn't hear the drums beat that night.
T would say it was after 8.00 p.m, when I met

these people because I had left home after 8.00, It
could heve been about 8,00 or 8,50 p.m, but I am not
sure of Tthe exact tine., The shortest route to
Subiramanionts houge from there would be under a mile
but & more devious track vould be a mile.

G. T put it to you you don't remember who it was you

sew that night? A. I saw three people and I think
I rccogmised one, The reason for uy recognition is

that T heve Imown Raem Bali for such a long time.

Q. And I pvut it to you that if you had recognised
him you would have told the Tolice at once and it
is not true vou were too frightened to do so.

L, Mo, I have to thimk of myself and I was too
frichtened to tell the Police,

Q. Are you frightened now of Ram Bali? A. Yes,
very frightened. I am frightened every time T see

1AM,
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Re-examination.

Q. Jhy are you frightened of im? A. T an fright-
ened bpecause he is notorious ror hitting and beating
people and I an frightened he will beat ne,

Q. But if he Dbeat you you could tell the Police
couldn's you? A. T wouldn't tell the Police un-—
less I had absolute proof so that they would lock
him up. I have a house with a hole in one end where
a dog could get in and walk out of the other end,
When T am in a condition like that I have to be very
careful what I say.

Q. You couldn't come and tell the Police in confid.-
ence vhat you had seen? A. Mo, T couldn't get up
encizh courage o do that — I don't want to get
mixad up in any trouble like that.

Q. Vould the position be this -~ that when you nade
your statement to the Police you were quite sure the
men you saw that night was Ram Bali? A. Yes,

N, And when you gave cvidence in ZThe lower court you
were sure it was Ram Bali you saw? A. Yes.

Q. And vou did thet vecause hig name was bheing men-—
tioned by all and sundry in connection with this
shooting®? A, That is possible but what a person
hears is different from what a »nerson sees,

Q. And now btoday when you loolt vaci to Decomber,
195¢ vou ure not sure it was Ram Dall? A. Yes,

Re~eyamination:

T did not think these men were going fishing
vhen I saw them - I was frightened when I saw thenm.
Q. Why® A. Becazuse Ram Bali is a welli-known

character.

COURT: T cannot prevent the Deferce, if they wish,
bringing out evidence of the accnsed's character. I
have already indicated to ifr. Xoya my doubts on the
wigdom of this. I am not however going to allow the
Crown to adduce evidence of character at this stage
and I want to have as little reference to it as
possibie unless the accused's character is definite-
1y pubt in issue = the first accused is not to Dbe
judged on anything save by evidence relevant to the
present charge,

STUART: T will leave that matter theore then.

10
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Re-examination (cont'd)

Q.
ian's house did you
have mentioned?

The following morning when you went to Subraman-
o along that same track you
A. Yes

Yes, that i1s the same track on which I saw
these three men. It was after 8,00 p.m. when I
went out that nisht to check up on ny horse. I
think T made ny statement to tle Police on Tth Jan-
vary. These are ny signatures ~ this ic my state-
ment to the Police (witness identifies the statement
previously marked "J" for identification - the

statement is not read and is not put in in evidence).

KOYA says he has no objection to this statement be-

irz put in in evidence,

COU2Ts:s I do not know what else is in this statement
and it does not appear to me to be necessary or
naterial that the contents of this statement go in,
It seens to be necessary merely to show that the
witness confirms he did make a statement to the
Police - since that was denied at one stage.

KCYAs T am content to leave it at that.

23,5 .50. Hommett J.

KOYA asks leave to peruse this statement marked "J"
for identification.

COURT: I have no objection - but perhaps it would
be better if a copy is made available to you.

Hearing adjourned at .15 p.m, to 8.45 a.m. on
24.,0,.,60,
2546460, Hammett J.
No. 15

COURT NOTES

FOURTH DAY s

Friday, 24th June, 1960 at 8.45 a.m.
Both accused present in custody.
Assessors present '
Stuart for the Crown
S.l1. Koya for the Defence.

I have a point to raise which I would like

KOYA4
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to raise in the absence of the assessors in case I
mention matters that they should nnt hear.

COURT: Very well,
Assessors withdraw.

KOYA: T must apologise for not raising this matter
yesterday but I wish to refer to a matter of evi-
dence which came out yesterday in re—-exanination of
11th W/P iunsani Reddy.

In re—-examination prcsecution aslked the witlness
MWhy?" when he said that he was frightened when he 10
saw these three men., The witness then replied,

"Because Ram Bali is a wellknovm character®.

T submit this was highly prejudicial to defence
and goes beyond a mere matter of identification.

I refer to Archbold's 34th Edition p.376 para.
1015,

Pefers also to para.l0l6, Thomnson v. D.P.P. 13
CAR, 61,

I subnit that this evidence brought ocut in re-
examination does not fall within any one of the ex- 20
ceptions mentioned in Archbold.

This witness volunteered thet he was frightened
of Ram Bali. When prosecution - as he was entitled
to ~ asked Why?" this witness volunteered, "Because
he is a wellknowvn character' - It was not the fault
of the prosecution but it is prejudicial to first
accused.

It may be seld that the cvidence refers to
identification as well i.e. to show that he Imew it
was Ram Bali tecause he was frightened of him but 30
it also is prejudicial.

In these circumstances I ask that the reply of
the witness, "Because Ram Bali is a well known
character" be expunged from the record.

COURT: Is that the full extent of your application?

KOYA refiects.
I would also ask that the words of the witness
just before "When I saw then I was Trightened" also
be expunged from the record,
COURT: Is that the full extent of your application? 40
KOYA: Yes my Lord, I can't ask for more.

COURT: During the course of this trial I have on a
number of occasions drawm your attention Mr. Koya
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to ny view, that I doubted the wisdom of your de-
liberate reference in many of your own questions to
several of witnesses in cross—-examination to the
previous history of the accused, I fully appreci-
ate that the defence is entitled to talke whatever
lines it chooses within the bounds of propriety in
its defence. It appears to me that you have delib--
erately disclosed to the assessors and the Court
that the accused was previously charged with an
offence arising out of the death of Gopal Reddy and
is a menber of a faction in a feud at Vitogo,

As far as 1 am aware you have not put the first
accused'as charscter in issue snd when the prosecu-
tion ycsterday appeared to be about to ask the 1lith
W/ questions as to character 1 stopped him. That
was imnediately after the 11th W/P volunteered the
stvatement in reply to a question "Because Ram Bali
1s a well knowvn character." That statement taken
alone is not necessarily prejudicial but if it had
been probed or pursued prejudicial evidence might
well have come out.

48 you will recollect I stopped the prosecu—
tion asking any further questions on that subject
at once and I did speak to the assessors on the
matter.

You will doubtless deal with this matter in
your address to the assessors and I certainly will.
If you wish you may ask the assessors to disregard
this reply but I do not think I can, nor would such
a course nake any difference, actually change the
record by expunging the specific words of the wit-
ness you have referred to.

STUART is asked if he wishes to be heard.

STUART: I was in some doubt yesterday whether the
defence by its cross-examination was actually put-
ting the first accused's character in issue. I
accept the ruling trat this is not so,.

I certainly did not intend when I asked the
vitness yesterday why he was frightened to raise
eny issue of character. I was solely concerned
with the issue of identity.

COURT: Do you mean you had hoped the witness would
say that he was frightened because he had in fact
recopnised Ram Ball whom he feared?

SUCHAT: That 18 so,
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COURT: That is what I felt at the time was the ob--
ject of your question.

KOYA: Perhaps it would be proper for me at this
stage to disclose that I may in my defence put th
character of the accused in issue. I do not wish
to commit myself at this stage but I may do so.

Asseszors return.

COURT to assessors:

The matter which has been raised is a little
complicated but I will deal with natter and direct
you upon it in my swaming un - in order to save
time now I would like to carry on hearing the wit-
nesses without further delay.

Prosecution continued.
No. 16

EVIDENCE OF SUBRAMANT

12TH W/P
STRRAMATI (1) s/o Murgan s/Ramayzn, residing at
Tautoka — unemployed - in Hindi.

In December last I was a taxl driver working
for "Holden Cabs" at Lautoka.

Ve kept a record of trips we made., The proced-
ure wvas that when we left the stand we told the
clerk and he recorded the time of departure ~ when
we returaed we told the clerk the Journey we had
made and he recorded what we told him, I recognise
the document as the record made by our clerk (Docu-
ment is marked "X for identilication)

KOYA: T object to this witrese seeing this record -
it is made by sonebody else, I subnit it is hearsay
and not admissible.

COURT: But this is not going in in evidence -
according to the witness this is a contenporaneous
record made by a clerk - surely he is entitled to
refresh his memory from such a record,

KOYA: I subnit no.
CCURT: Please let me have your authorities.
KOYA: T refer to Archbold 34th Iiditvion p.529 para.

1382. There is no evidence thaF this witness saw
this document before.
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COURT: T thirk perhaps you are right there ~ let In the

the witness be asued about that first. Supreme Court
of Piji

WITNISD: Yes, I used to sce these records the same —_—

day they were made to see if the r .

s YoV d e 1f they were correct. Prosecution
COURT: Perhaps that makes the position clearer Mr. Evidence
Koya®?

No. 16
KOYAs That is so - I have no objection now to the
witness refreshing his nmemory. Subreamani.
COURT: Thenk you for raising the point,. Exaniration

- continued.
VIOINSS (cont'd)
I remember taking a ruvn on 28th December 1959,
At 6.40 p.m., I went to Lawaki ~ near Saweni. At
5.C5 n.m. T went to Matawalu past Drasa going +o-
werds Ba., Iv 18 on the main King's Road.

I returred at 9,35 pan.

During the course of that Journey I saw Bechu's
car. Bechu lives at Tuvu., That is Dechu (witness
identifies a men brought in from oubtside Court).

His cer is a black Standard 10 saloon model,

1t was being driven by his son, Bechu's son,
whose name I do not know. I saw that man drive the
cer up to Court this morning. Tuat is the man (A
man answering to the name Hari Krishna appears and
is ddentified).

T caw that man drive thet car from the Drasa
Tarii Road on to the main road, on wihich I was
travelling,

I wag ther travelling back from Ifatawalu to
Lautoka and thet car crossed the woad in front of
me and went off in the direction of Ba. He was the
wvidth of this Court away from me and there was very
nenrly an accident - that is how I remember the in-
:ident. I nearly hit him as he swung across the
road in front of me. Both cars had their lights on,
There were some passengers in the car driven by
Bechu's son but I didn't reccsmise them. There were

4.

2 or 5 passengers - T couldn't definitely say.
"he time then was about 9.20 p.m.
T returned from there straicht to Lautocka.

(ross-exanination Cross— _
- - examination.,

0., Didn't you say in your exanination in chief that
vou saw Bechu's car on your way to llatawalu?
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COURT: 1Mot according to my record lir, Koya - he
said he saw it during the course ol the journey to
and from Matuwalu.

KOYA: I will lcave the point,
WITVESS: There would have be
1

had not stopped. No, I didn
the Police at once,

en an accident if I
t report the matter to

Q. Wny not? A, Because there wag not an actual
accident,

Q. Bul there nmight have been an accident. Why didn't
you report it? A. There have been many similar

‘incidents that 1 have not reported.

Q. When did you tell the Police about this?

A. I aid not report the matter to the Police =~ I
told the clerk who keeps our records and then he
told the Police and they came and questioned me
about the matter.

Q
I

Yhen was that? A. I can't recollect that.
wags a long time ago,

ct e

0. ilow can yvou remember this incident and when it
happened then? A. By refreshing wy memory fronm
this trip sheet.

Q. But that doesn't hiave a note of this incident with
Bechu's car does 1it? A, Wo, that is go but when
the Police gquestioned ne about tiiis matter they al-
ready had this sheet (I1.T.I. """} in their possess-—
ion -~ that is how I remember it.

Q. But it is possible you have seen Bechu's car on
other Journeys isntt it? A. That cannot be so -~
the incident that happened this night so impressed
itself on ny nind that I told the clerk of the near
accident I had had.

Q. Did you do any Jjobs the previous day?
A. T can't say now unless I look at the Job card for
that date.

Q. But the clerk didn't record that you caw Bechu's
car that night did he. How is it you can remember
it? A. Because, as 1 have already told you, the
near accident T had that night impressed the inci-
dent on my memory.

(. 2ut how did you know it was 28.12,59%
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hat is the date on the card and this

A, Because t
taken possession of by the Police.

ard was

Q. Dut supposing it had been some other card.
L. Then T wouldn't have been able to fix the date.

a4

sone other date and not on the 28.12,59 definitely?
A. T fixed that date because this card was taken
nossession of by the Police and it shows that on
28.12.,59 I 4id this trip to llatawalu. If the Police
had got another card whiclh showed I did this trip
on another day then I would have said the incident
happened on that other day.

Q. S0 you agree you might have seen this car on

G. Can you remember how many cther trips you took

to liatawalu at night in December last. A, No,
Q. Iiore than one? A. Yes.
G. How many? A, T can't say - it varies so much.

comevimes I made three trips a night to Matawalu
and then scmetimes none for several days.

S

Decenber the date on which you took this trip you
wouldn't be able to remember the date on wnich you
nade vhe trip without reference to the card?

L. L0,

Q. So 1f anyone asked you about 13 or 14 days after

(., o you wouldn't be able to say the date you saw

the car about 12 or 13 days after you saw 1it?

L. Fo.
There is a trip recorded by me on this card

that T did take a trip to Matawalu and by reference

to this card I ceanr say that it was on £8,12,59 that

ayer T bl
L sow Bechu's car,

O. But how can you remember it was that night?

A. As T have already said the Tfact of the near
accident and the fact that I renorted the matter to
our clerk impressed the matter on wny menmory and by
refer»ing to this cerd I can say that that happened
on 28,12,59,

Q. But your conversation with the clerk is nov re-
corded there. Why <o you place so nuch importance

in that? A. Whenever a job 1s done it 1s record-

ed on a card and this card was with the Police.

I agree that 1t was on 12%h January, 196¢0 that
T actually nade my statement to the police -~ I had
not nad time to go there for several days prior to
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12.1,60 beceuse I was sc busy, although I had been
asked to g0, Lo make my statement.

It is quite Ttrue that I would not have been
able to recollect the date when 1 saw Bechu's car
unless I had been eble to reiresh my memory by refer-
ence to this card,

Q. Do you agree 1t is possible that that is a card
for the wrong date? A. With very great reluct-
ance I will agree that it is ooslble.

Q. So it is a possibility thet a few days before 10
28.12,59 you saw Bechu's car? A. Yes, as I have

already said.

It was at normal speed tunet this car approached
me - if it had been at a high peed a car of that
size would have capsized on taking the turnm.

Q. Is there not a possibility tlhat you made a migs~
take in recosmising the car or the d 1V°“°

A. Mo po“"lnLlle of a mistake. I am ceflinite that
it was that vehilcle,

KOYLA to Court: I intend to atitsck the character of 20
this witness,

COURT: You do appreciate the effect of this?

KOYA: Oh yes Hir, I am now putving the accused's
character in issue.

Q. to witness: How many times have you been con-
victed and sent to jail? L, Twiice - Quce for
Assault,

C. Hot acsanlt but wounding? L. Yes Sir but it
wes a long time ago - I was onliy 17 then.

Q. That was Chanchel Singh of Tuvu? A, Yes, Hy bl
brother and I were bhoth sentenced to 9 months im~
rrisomment for that, The second was a charge against
Sabramani - I was not the ripght Subramani but I was

sent to jail, The charge, I do mnotl remember,

G. Was it not robbery? A. No I wnink it was
criminal trespass. I think the sentence was 12
morths,

Q. Jas 1t not for robbery at iiie house of an Indian

at Phlugers Hill in Lautoka? - Ao Wo, I think it
wag criminal trespasgs bult I mainteln I was the wrong 40

Subramani,
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Yes, T maintain I was wrongly convicted - That
was ahout 15 years ago. I am now 36 years of age -
the two convictions were about the came time.

Anything recently? A. Both Ranga and I were
bound over over some trouble = we are neighbours
anc. we had been fipshting and quarrcelling and we
were both bound over. Ranga is my neighbour - we
live about a chain apart. I agree I have had a

number of traffic offences but no others. I am not
related to Subramaniam Pillay nor to Geopal Reddy.

A nornel run from Matawalu to Lautoka takes
avout 7 or 8 minutes. I'made a number of stops on
the way out on thet jourmey on 23,12,59. that night.
You could meke the journey in 7 to 8 minutes - T
think you could do that journey in % minutes 1if you
tried. I think the Journey to Lauvoka would be
more like 10 minutes rather than 7 or 8 nminutes.

Q. So you couldn't say what time you saw this car
on the Journey? A, Well since I left here at
9.05 pen, and it would, because of ny stops have
taken about 1% minutes to get there - 1 must have
seen this car at 9.20 p.m. approximately.

Q. 30 1t might have been as late as $.3C p.m.,
Ao Vell it nlgﬁt be.,

Re—~examination:

Tese convictions of mine were about 15 or 16
years ago. Ny gquarrel with Ranga was about 2 years
ago.

70 COTRT: I have no doubt in ny mind at all that
this thing happened on 28.12,59 and that this 1is
the correct card fTor tvhat trip to lMatawalu.

COURT 10 COUITSILs

If there is any doubt on thigs matter it could
be resolved by this witness situdying all the other
cards for the date in December ond January prior to
his statement to the Police, Ifas this been daone?
KOYA: Well gir, T have some of the cards here - 1
~o% them fron the owner, I can't Tind eny that
will help in this case,

STUART: The prosecution kunew nothing about this.
cotm:  Very well gentlemen. I will leave it.

Koya has no further questions to put to the
witness,

Hearing adjourned at 11.00 s.m, for briefl re-
CesSs e

24,6.60, Hammett Je
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EVIDENCE OF NMOHAIDLD HAWIFR

137H W/P .
MOHAMMED HANIF (m) s/o Abdul Razah, s/Koran, resid-
Ing at jadi - Taxi Driver - In Hindi.

T was driving Jadunandan's taxi at the end of
last year. I'm sorry Sir I don't know the real
name of the owmer - he ig commonly knowvn as "Dan'
not Jagunandan. It was No,.8550., I drove that ve-
hicle between November, 1959 and Januvary 1960.

Yes, I learned of some shooting at Subramaniam's
housec at Vitogo.

Q. Wow the date of that shootin: was on 28,12.,59. I
want you to tell the Court what you were doing on
the night of 28,12,59. A. I was driving. I drove
from Nadi to Ba - 1o Nailaga at Ba., These were
IPijians, I left at about 8.00 p.am.

On my way back from Nailaga 1 did not have any
passengers, I returned towards Wadi. In Lautoka T
got some passengers. I took them into Ba Town and
left them there and came back,

Q. Did you pick up any passengers between Nailaga
and ILauntoka? A, Fo. I didn't go anywhere else
that night,

STUART: This witness has made a contradictory
statement to the Police and or the authority of
Frazer's case I draw to the albttention of Your Lord-
ship.

Statement is handed to Court by prosecution
(Marked "I" for identification only)

CCURT: I think you should draw the attention of
the witness to the contradiction to which you refer
and to the date of this statenment and ask if he can
recollect meking this statement to the Police,

Sxamination in chief (Cont'd)

Q. Do you remermber making a statement to the Police
on 25th January 136C%? A, Yes, but I couldn't re-
member what I then said,

Q. Just have 2 look at this stateoment - is that your
gimature on it? A. (Witness is handed statement

narked "L" for identification) A. Yes, that is my
stasement, WWo I cannot read it.
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COURT: If the witness could read he would be en-
titled tc refresh his memory as to what he had then
signed as hic statement. Since he cannot read it -
it may be read over to him out of the hearing of
the assessors,

(The Court Interpreter reads the statement
quietly to the witness out of hearing of the assess-—
ors and nyself but in the Court)

WIMNESS (cont'd)

¢s, I have heard and understood what is in
this statement, (Marked for identification "ILW)

Q. You recollect the circumstances under which that

statement wac made? Al Yes.

Q. And what you say now is different from what you
have told the Police isn't it? A. Yes.

Q. Would you please cast your mind back and say
whether you wish to vary anything you have said in
your evidence, A, Yes.

Q. Well what do you wish to say? A, The first
trip I did was from Nadil to Ba - on my way back to
Nadi, when I reached Lautoka I picked up another
passenger and took him to Ba, Then I returned from
Ba to Fadi. I d¢id no further runs around this area
that nignt.

What I told the Police was not true. What I
em ggying in evidence is the truth.

STUANT: In these circumstances I ask leave to
cross-examine the witness on the ground that he has
nade a previous statement contradictory to his evi-
dence and he is thus an adverse witness,

KOYA: T can only say that if the witness has made
a statement to the Police in contradiction to his
evidence in Court I feel the Crown are entitled to
cross—examnine him ags being hostile.

COURT to STUART: Very well you may cross-—examine
himn,

I agree that this is my statement to the Pol-
ice - Put in - no objection - admitted Exhibit "L"
- Read. ]
(Court to assessors : You must constantly remember
that you may not substitute a statement of a wit-
ness to the Police for what he says in evidence.)
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WITTESS (Cont'd)

Q. How in this statenent to the Police did you sa
that a man stopped you near Bechu's store at Tuvu
A. To.

Q. Is it true that he stopped yvou and said he wanted
to gzo to Tavua? A, No. ’

It is not true that I told him I would charge
him £3 to go to wavua or that he agreed to pay it or
that I drove him to Mavua nor that I dropped him
there, 10

I agree I ¢id subsequently ativend an identifi-
cation parade at Lautoka Police Station, Yes, Sub,
Inspector Shniu Narayan may have been there., Yes,
Supdt. Beatt was present at that identification
parade,

Yes, I agree Sub. Inspector 3hiu Narayan told
mne the purpose of this parade., I agree it was for
me to pick out a nan,

Q. Which nman? A. The person whorn I had taken
from Lauvtoka that night. 20

Q. And you did pick hiw out did you not?
A. T said Lhe was similar to the nman.

Q. And was it nos the seccnd accused you pointved out?
&+ No,

Q. Not him, it was a man like him?

COURT to witness:

I do not wish you to be under any feeling that
the prosecution or I am bringing any pressure upon
you to give any evidence in particular in this case.
It is however my duty and it is only fair to you to 30
be ©told it, that I am recording your evidence, If,
as appears %o be the case, you have made contradict-
ory statement to the Police, I have no doubt that
after this case is over my record of these proceed-
ings will be studied by the authorities. If they
feel you have deliberately given false evidence on
oath it is possible that you may be prosecuted for
rerjury - Is that clear to you?

WITNESS: Yes.
Lvidence in Chief (Cont'd) 40
Q. Is it not a fact that you picked the second ac-—

cused, Ishak Ali, as the person you drove to Tavua
that night at this identiiication parade on 25th
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Januvary, 19609 L. HWo, The person I picked
ouv was a person similar to Ishak,

Q, And didn't you then say "Ian sure of him"?
A. No, T touched him and said, It is like him.

0, Look cerefully at the sccond accused now,
Witness <oes s0.

Q. Is he not the man you picked out at that identi-
fication parade? A, Yes, and T said the person
was something like him.

Q. tnd he is something like the man you drove from
Tuvu to Tavva that night? A, Ho, he resembled
the person I drove from Tautoka that night.

Q. Why then did you tell the Police that you drove

him from Tuvu to Pavua? A. T said T drove him
Trom Leautoka not Tuvu,

Q. ind why did you 1ell the Police you picked him

un from Bechu's store. A, I didn't say anything
ol the sort.

Cross examination by Koyas

2, I do not know Subramaniam Pillay. I know
Govind Re ddy uﬂd harqvqn Reddy. Yes they come from
Vitogo. I an married to Buli's Gaughter at Vitogo.

hak - the second accused well don't

0. You Imow Isg
o, nov well ~ I have seen him now and

you? A
thon,.

I Imew his name and that he lived at Vitogo.

Q. Befere the Police saw you - did anyone from

Vitogo area see you? A. No.
Q. Such as Govind Reddy or lizrayan Reddy? A. No.

No re-examination.

24,660, Hammett J.
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o, 18
EVIDENCE O' WALI LOHAMLTED

14TH W/P _
WALI MOMAMMED (m) s/Ramaeysm, Assistant Superintendent
of rolice — stationed at Lautoka - in English.

On 28th December, 1959 I recelved a complaint
about this shooting at about 10.00 p.m. it was at
10.04 pwme I went to Vitego to the house of Subra-
maniam - I arrived there at 10.45 p.m.

1 saw Muthu Kunar Sami, the son of Subrameniam
Pillay and I inspected the houses in the compound.
It was dark and so I couldn't make a thorough in-
vestigation then.

I posted a constable there to see that nothing
was disturbed and I returned to Lautcka after speak-
ing with Subramaniom Pillay.

I made contact with Tavua Police Station and
then went to Lautoka Hospital where I saw Subramaniam
Pillay.

I then went to Tuvu where T saw the first ac-
cused, Ram Bali., Tuvu is on the Ba side of the Ba
Gap and ig about 10 miles from Lauvvoka -~ It is a 20
ninutes drive fron Lauitoka - 15 to 20 minutes. It
would take about 10 minutes to drive to Tuvu from
Vitogo ~ ox less than 10 minutes - 1t would teke
about 8 to 10 minutes,

At Tuvu where I arrived at 11.53 »p.m, I first
saw Bechu, and then the first accused, Ram Bali who
was then living at Bechu's house.

I asked first accused if he hiad been out that
nizght. He said he had not left Bechu's place, He
said he was with & man called Baiju, Ram Khelawan,
Baburam Jagal and another man named Ram Rali and that
Bechu was also at the store. They were, he said, all
drinking grog until 11,00 p.in. By "grog" he meant
“y-aqonail .

He sald he had been drinking grog all that even-
ing at Bechu's store where he had been living.

I checked on Bechu, Ram Ifhelewan, Balju.

o one else was present when I spoke to Ram Rali,
the Tirst accused.

I sent Zor the Ram Bali, to whom the first ac-
cuged had referred who lives about a chain away and
I guestioned him as well., After unaking inquiries, I
left and called at one Ram MNarayan's and then I re-
turned to Iautoka.
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The following morning at daybreak I went to
Subremenian Pillay's house. 1 went to the cane
field on the other side of the creek - about 12 to
L4 paces away from Subramaniamfs house.

Q. Creek? Is that what has been referred to as a
darn -y some andé as a drain by others? A. Yes My
TLord - it is near the house. There I found 8 empty
shot gun cortridge shells. Thnis is the place -
witness shows on Phoeto B2 -~ (the area is the front
ol ho§se idenvified by Subrameniam Pillay as his own
ouse),

WVhat I have called a creek is really a drain
there -~ 1t is about 5 feet deep and akout 3 or 4
naces wide.,

I found thesc cartridges alongside the cane
nzar tnis drain,

These are the cartridges I found. Tendered.
No objection - (8 cartridges admitted Exhibit "M")

All of these cartridges are 12 gauge and all
at that time smelt as if they had rccently been
discharged. They all looked like fresh cartridges.

I also found there an empty sack - 1t was
fclded., This is the sack - I identify it by the
nane in dindi on it "Kapil®, Tendered, No object-
ion, Admitted BExhibit "E" - I found this on the
ground in the same place as I found the cartridges -
to one side.

I also saw footmarks there - near the cart-
a#zes - there appeared to be the footmarks of more
han one person - the footmarks led to the cane
ield in the direction of Vitogo Road.

. Now a plan has been made ~ please look at it.
STUART: I will call the maker to put it in later.
COURT: 1Is it really necessary at thils late stage?
Surely if we were to have a plan put in should it
not have gone in earlier than this. Do you really
want this plan in now?

STUART: I would like 1t to go in.

COURT: Very well - witness can refer tc it ~ it
must be marked "Q" for identification.

Q. Assunming that group of houses is the group of
houses of Subramaniam Pillay -~ please show where
the footprints you referred to were. A. They
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were at the point marked (1) on this plan. They ran
along about 4 chains towards the tramline on the
right of the plan - in the canc and then they cross-
ed the creek to open land which lies between the
areas of cane marked (15) and (16).

They then went for 6 or 7 chains in the open
field to a point about 1 chain N.W. of the road
there which runs N.E. to S.W.

The last of these footprints were about a chain
from the road at a position alnost between that road 10
and house marked Io. (5).

This is the course the traclks took.
(Witness shows on Plan meried O)

The line of the tracks took on an oval shape
and ran round towards the back of the houses.

I discontinued my investigations on 4th January
and handed the papers over to Sgt. Shiu Narayan -
now Sub. Inspector.

Hearing ad jouwrmed &t 1,00 to 2,15 pli.
Accuged in custody. | 20
24,6,60 Tammett J.

On resumption at 2.15 p.m,
Accused, Assessors and Counsel.,

1473 Wi/P (Cont'd)

On 29th December, 1959, I examined the doors of
the houses in Subramaniam Pillay's compound. IExhibit
B4 shows Subramaniam Pillayt's house. The two areas
marked by a white circle on that house show bullet
narks - there were holes in the iror - fresh holes
there - and these I took to be bullet holes. 30

There were also a number of marks on the door
and on the right of the door on the tin wall which
looked like shot gun pellet marks. I do not recall
if there were any actual holes made by pellets but
there were fresh marks which looked as if they could
have becen made by pellets from a shot gun. In my
opinion they were definitely the sprzad of shot made
by shot gun pellets.

The walls of this house were nade with beaten
out 44 gallon drums - or cement drums - of a fairly 4Q
thicl gauge.

The spread of shots on the door looked as if
they had been made by shot gun nellets.
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Ixhibit B5 is a photo of the door of Subraman-
ian's son's house. There were pellet marks on the
bamboo vlaited walls scen here and I also saw them
inside the bure. 7The pellets penentrated right
through the bamboo seen in Exhibit B5. These were
all Tfresh holes. T cannot recollect whether I saw
any pellet marks on the actual door.

Photogravh B6 shows the door of the last house
on the right in Photo B2. There were shot gun
pellet marks - fresh ones - on this door but as far
as T vecollect none went right through the wood of
the door, I do not recollect seeing any marks on
the walls.

Cross—examination:

In B4, there are 2 doors showm. I don't re-
member seeing ony marks of shot sun pellets on the
right hand door near the white mark at the top.

These doors open inwards.

Q. Vo was the first man to coiie to the Police and
report this shooting? A. It was Varda Reddy s/o
Narayan Reddy of Drasa. Yes, iarayan Reddy was the
father of Gopal Reddy who was nurdered in November,
1953,
ian Pillay's house, on the other side c¢f the Vitogo
River. I do not know 1f anyone came with him. I
was at home when the report was made in the Police
Station.

T know a nan named Atmaram - Yes I also know
Talla alias Govind,
break at Subramaniam Pillay's house.

That would

have been at about 7.00 a.m, I did not speak to them.
Yes they saw ne.

They came there whilst I was there.
I don't remember seelng them again that day.

Wo I didn't go past the C.3.R. Lines there, I
know now who lunsamy Reddy ie. That is the man
(11th W/P identified). I saw him on the road that
morning when I was checking the footprints running
near the road.
I was not in uniform. I was in plain clothes. I
did not speak to him and he did not speak to me.,
The police van was then at Suvbramaniam Pillay's
house., There were no uniformed constables with me
at the time.

I saw him later at Subrameniam Pillay's house
at a time the police van was there,

1 know Subramaniam Pilley well.

Vlarda Reddy lives sbout % mile from Subraman-—

I saw themn that morning at day-

He came from the dircction of Drasa.
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T have lived in TLautoka since I was a small
child but I have been away on duty at times. I have
spent most of ny life here.

Q. Subramanicm Pillay says he does not know you by
name. Vhat do you say to that? A, Well that may
be so, but if he was referred %o me by using the name
"ambiar" he would lnow me, Ve <o know each other
and we greet each other at times, Iy father is
"Nambiar" and he knows him, I an not known by any
other name than Wallil Mohammed.

Yes, 1 saw the firet accused at Tuvu that nignt.
I was accompanied by P.C. Jai Raj and A.5.P.Walker.
Yes, I wanted to know the first accused's movements
frow 7.00 p.m. that evening onvards.

After questioning Bechu first - first accused
was in bed at the time - I then spoke to Ram Bali -
and I then spoke to another Ram Bali there - That is
the man (witness identifies a man whko comes into
Court from outside).

I do not remember interviewing Baiju and Ram
Khelewan myself that night - I think the constable
with me d4id so. Yes, Bechu's car was checked - it
is a Standard 8 I think.

Q. Did you find it cold or hot? A. T myself
didn't touch the car. T,C. Jai Raj did see it,

I have known the first accus=d for quite a
while,

Q. Would it be true that in 1954 lhe was charged with
murder of Gopal Reddy and convicted and later ac-—
quitted on appeal? A, In 1953 that was - yes,

Q. And last year a number of neonle were brought
before the Court to be bound over by the Magistrate
and one of them was the first accused? A. Yes -~
in fact that happened twice last year and he was
bound over on each occasion.

Q. And he was bound over voluatarily? A. On one
occasion he came to me with a summons and he agreed
to be bound over.

Q. You remember he had trouble with Bola Subramani
in 1949 or so? A, Well I have heard of that.

Q. Do you agree that there are two factions in
Vitogo and that there is a feud going on there?

A, Yes Sir.
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Q. And would I be correct in saying that the anti
Ram Bali faction includes Gopal Reddy's family?
A. Yes gir.

Q. And Subramaniam Pillay and his sons? A. His
sons are against him but I don't know about Subra-
manian Pillay himself.

Q. Abtmaram? A, Yes Sir.
Q. Talla alias Govind®? A, Yes Sir.,
Q. Vishnu Deo® A, Yes 9ir.

Q. Ram Jibodh Singh? A. Yes Sir,

In December 1958 there was a shooting at Ram
Jibodh Singh's house - he was shot at and his house
wage all burned down.

Q. And 10 months later Ram Bali was wounded by one

Sukn Deo? A. Yes Sir - 1 prosecuted him and he
was convicted.

There was no prosecution in the complaint
about R.J. Singh's house.

In Hovember and December, 1959 R,.J. Singh by
his Counsel issued a private prosccution against
the first accused and Vishnu Deo for a charge of
nurder,

Q. And this took place after 2 man was convicted of

assaulting Ram Bali didn't it? A. That 1s right
Sir,

Q. And in that preliminary ingquiry the first accused
was commivted for trial on & charge of murder, in
November, 1959, A. Yes, that is right, but it
was Attempted Llurder.

Q, And after he was committed for trizsl he was re-
leased on bail? A. He was Sir.

G. And on 28th December, 1959, when you saw him at
fuvu he was still on bail whilst awalting trial on
a charge of attempted nmurder? A. Yes that is
eight.

Yes in January 1960 the Attorney General filed
a Molle Prosequi in that charge of attempted murder
against DRam Bali. VYes, between 1st and 4th January
- on 2nd January 1960 I think there was a meeting
ot the Kisan Sangh Hall in Lautoka at which I was
present with Superintendent Beatt and about 20 - 30
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T8,

people from Vitogo attended. I didn't know there
was going to be this meeting when I went there.

Q. And two solicitors were there to represent
Subramnaniarn Plllay snd his sons? A. I don't
know 1if they both were representing them, All T do
know is that iir. llanikam Pillay was the spokesman -
I do not know who he represented.

Mr. D.S. Sharma was the other solicitor there.
I saw Bola Subramani -~ the son of Bubramanism Pillay
there. I do not remember seeing any of the other
members of the family there. Bola Subramani lives
in the house next to Subramaniam Pillay in his con-
pound .

STUART objects this evidence as being irreleveant.

COURT: I must confess I don't know where this is
all getting to.

KOYA: It is all relevant to my case,

KOYA: I am trying to make out that the whole of
this prosecution has been brought about as a result
of pressure brought to bear upor Police by Subra-
maniam Pillay and his family and it is not a normal
police or Crown prosecution,

COURT: Very well then - put that to the witness in
a more direct form.

Q. Would it not be true that that meeting was held
to get you taken off the investigation of this case
and another man brought in?®

STUART: I ask that this question be put much more
clearly = the witness is entitled to know more
clearly what is being suggested to himn,

WITNESS to Court:

I understand the question but I do not know if
any pressure was brought on anyone - No pressure was
brought to bear upon me by Subrameniam or his family
to prosecute these accused persons.

Q. Didn't Mr. M. Pillay make a complaint on behalf
of 5. Pillay and his sons about you? A, Not to
my knowledge - As far as I am aware Mr, Pillay
merely said he spoke on behalf of the people of
Vitogo and wanted thorough inquiry to be made in
every case of shooting out there because there were
50 many of them coming on.
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Q. Was a request made that someone else should in=- In the

vestigate this case instead of you? Supreme Court
of Fiji

STUART: This is nothing more nor less than an —_—

attack on the character of this witness and is not

masverial to the issuves in this case. I most strong- gziizggzlon
ly object to the tone acdopted by lir. Koya. My wit-

ness is being attacked end has no means of defending

his character under these insinuations. No, 18
COURT: I understand your case to be Mr. Koya that Wali Mohammed.,
the complainant in this case, Subramaniam Pillay Cross—

and his sons nave brought unfair and biassed press-— examination
ure on the Police to prosecuite your clients. You —‘continued.

wve attempted to support that by your cross—examin-
ation of this witness and I think you have gone
quite far enough. I have allowed you every latitude
and I think the matter should end there, You have
heard Ghis witness's replies.

KOYA insists that he pursue his line of cross-
examnination.

COURT: Please ask your next question.

Q. Vas there not a meeting between yourself and Mr.
Beatt ond the people of Vitogo about this?

COURT: Please ask your next question.

Q. And was the first accused's alibi discussed be-
tween yourself, Mr. Beatt the Superintendent of
Police, the two solicitors there and the people of
Vitogo.

COURY: What relevance hag that got Mr., Koya?
Supposing it was discussed - is that material?

KOYA: I am trying to show that it was only after
the accused's alibi was disclosed that these other
witnesses for the prosecution came forward with
their statements.

COURT: That is an entirely different matter and I
think that is quite a proper line for you to take.

Q. is put to the witness. A, As far as T recol-
lect there was some talk about the second accused
and Iir. Beatt did say that investigation showed that
the second accused had been seen at Tavua on the
night of this shooting., I cannot recollect if any-
thing was said about the first accused - Ir. Beatt
was conversing with Mr., Pillay.
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Re~examination.

80.

Q. Now you have mentioned first accused's antece-
dents. Ilag the first accused ever been convicted
of any offence as far as you know? A. Apart
from bheing bound over in Lautoka and Ba I do not
know of any conviction.

Q. What about the second accused? A. No convic-

tion as far as I know. The footnrints went at first
towards the tramline and then across the creek at

the drain and then into the open. Towards the end,

as the footprints died out I could only see one set 10
of footprints - they died off as they came to hard
ground .

Yes, the distance from the house of Subramaniam
Pillay to the C.S.R. Lines would be about 40 chains
but T am not too sure.

Yes, I went to Ram Rali's permanent house at
Vitogo that night bhefore I went to Tuvu where 1
found him,

The cartridges were found in an area of about
3 paces across. 20

Q. In Subramenian's house were there any holes that
looked like a hole made by a rifle bullet?

A, Yes, these two holes made there looked to me to
be rifle bullets but I couldn't be sure.

There were no bullet or shol gun marks on the
house next to Subramaniam Pillay's house. Yes Bal
Subramani was there that night when I went to the
scene,

Re—-examination:

At Ram Bali's house at Vitogo I found his wife 30
ant Harif, the first accused's brother in law. I
saw no one else there. Where 1 saw the last of
these tracks they were at the end of the rough
shape of a horse shoe and petered out whilst lead-
ing in the general direction of the cross tracks or
cross roads here., (Witness indicates top left hand
corner of plan - marked "O" for ijdentification).

24,6,60 Heamnett J.
TO COURT: I say that Atmaram and Lalla are in the
anti Ram Bali faction because they are not on speak- A0

ing terms with Ram Bali, Talla gave evidence against
Ram Bali when he was charged with the murder of
Gopal Reddy. Atmaram was with the man who cut first
accused with a knife but was not charged and it would
be unfair to bleme him for it, but Ram Bali and he
are not on speaking terms.

Mo questions by Counsel arising out of Court's
questions,

e e s
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No. 19 In the
Supreme Court
BVIDENCE OF SHIU NARAYAN of Fiji

15TH W/P

- 1 (S i
SHTU TARAYAN (m) s/Ramevan, Det. Sub. Inspector of crosecution
Police, stationed at Suva - in Dnglish. "

I investigated this case and arrived from Suva No. 19
L]

on 4th January, 1960, I first went to Subramaniam
Pillay's house at Vitogo on 5th January, 1960. I
made a plan of the area, This is it. (Plan marked
HOW put dn. No objection and admivted Lxhibit "OY ).

Shiu Narayan.

Ixamination.
I marked +the plan with numbers to show the
various positions,.

Mark No. 1 was a point pointed out to me by
L.S.P. Walli HMohammed.

No, 2 s Subramaniam Pillay's house.
No. 3 1
No.

el is Muthu Kumar Sami's bure.

5
Ho. 6 is & point pointed out to me by Bola
oubramani's wife.

Wo. 7 is the drain - gbout 12 feet wide between
Mo, 1 and 2 on vplan.

Bola Subramani's bure.
s Imthu Sanits bure.

[]

o~

~

i

Q2

No., 8 ig a position pointed out to me by At-
maranm and Lalla.

9 is Ram Scwalz Singhts house,
10 is Vitogo River or Drasa River.
11 is Budhu's house.
12 is lMurgessar's house.
1% is first accused's house,
14 is Vitogo Covernment Road.
15 is Kupsamy's sugar cane field.
16 is small ratoon cane of Subramaniam

17 is a track which leads to road 14 coff
the top of the plan from point 8 on the plan.

The distance from Point NWo. 1L to Point No., 8
on the »nlan is 33 chains and 20 yards neasured by
tape along the dotted line from No. 1 towards road
14 and then across drain to space between fields 15
and 16 and curving round to join the road leading
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Examination
- continued,

82,

to Point 8 and up to Point 8. It took me 8 minutes
to walk from Point 1 to Point 8 by that route.

There were no footprints there at the time -~ T
followed A.5.P. Walli HMohammed's directions as to
where to measure. I walked at a fast walking pace.

I also measured from Point 8 to the C.S.R,
Vitogo lines — it was 26 chains and 4 yards and it
took me 0% minutes to walk there as far as Lalla's
house.

The distance from Point 8 to River No., 10 would
be about 12 chains approximately but I didn't meas-
ure this distance., There is acrossing of the river
there - you go through it - on the other side is a
track running alongside Drasa ‘raining Iarm leading
up to the Government road. That Government Road
leads from the King's Road to Vakabuli Village.

From the river by the track to the Drasa Training
Road would be about %5 chains - from there to the
King's Road would be a further 9 to 10 chains.

Trom Point No. 1 to Zuvu I clocked the time
talken on a journey.

From Point 1 to 8 took 7 minutes.

Trom No. 8 to the Drasa Training Farm Road took
9 minutes,

From there in a Landrover to the track that
leads to Bechuts house at Tuvu Hook 13 minutes.

The total journey took 29 minutes.

Q. Fow originally you said thaet from Point 1 to
Point 8 took 8 minutesg? A. Yes, that was walk-
ing fast - and it took 7 minutes rumming - not very
Tast but at a jog trot.

From Point 8 on I walked - not ran - and it
took 9 minutes up to Drasa Training IFarm Road.

Point No, 8 is the position shown me by Atmaran
and Lalla, This is a junction of 3 tracks - (wit-
ness shows on the plan in fact 4 tracks at the junc-
tion but explains that one of them extends from one
side of the junction to the other and so he only
counts that as one track)

At the Point 8 there arc guava trees and bushes
and grass about 3 o 4 feet high at the place shown
me by Atmaram and Lalla., The point they showed me
was a yard or two off the track - there were guava
trees and grass about 3 or 4 feet high there. Right
at the corner of the junction. The road that leads
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to the tramline there is about 14 feet wide - Road In the
17 is about 9 or 10 feet wide. Supreme Court
. _ X - e
The track down to the river is 10 feet wide of Fiji
down to Ram HSewak's house -~ then there is a path
abouts 1% feet wide. . Prosecution

On 14.1.60 T fired 9 shots at these houses fvidence
from point 1 ir Plan "O" and I then ren from there
past lio, 8 and 10 on Plan "O" ag far as Drasa No. 19
Training Farm Road and then went by car to Tuvu. I
Tived the shots in 5 nminutes and the journey took Shiu Narayan.
29 ninutes.
On 16,1,60 I arrested, charged and cautioned Examination
the first accused. He refused to make a statement. —~ continued.
On 18.1,50 I arrested, charged and cautioned
the second accused who also declined to make a
Turtuer statement and said that he had already made
one o Lthe Police.
Cross-examination: Cross-
examination.

Trom Point (2) to the tramline on Plan "Q"
would be about 8 chains, I didn't measure that
digtance,

rrom there to C.35.R. Lines at Vitogo would be
about 20 to 25 chainsg,

. Would it not be more like 40 chains? A, Well
it could be - say 35 chains - 40.

You can get from C.S.R. Lines at Vitogo to
Subramanian's house by following the C,S.R. Line
and then the track on either side of the drain,

The track to the river passes within a yard or
two of Zam Sewek's house,

That track leads to Drasa Training Tarm., One
{arim lives in a house close to that road and fur-
ther up on the right hand side lives Xanjan ~ there
are no other houscs on that track,

I think from the junction of the track and the
Drasa IParm Road to the King's Road would perhaps be
over 10 chains.

Gopal Reddy's houses are on the Drasa side of
the river.

then I made ny shooting experiment I didn't
shoot into the houses - I shot into the air.

As far as I can recollect there were pellet
marks on both doors shown at front of house in Ex-
hivit B4, Yes there were pellet marks on those
doors.
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Cross~—-
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No. 20
Jai Raj.

Examination.

84,

I think it wag on 7th Januvary 1960 that Atmaram
and Talla pointed out this point ¥o, 8 on Plan "O"
to me.

Q. Is this the place where they said they saw: the.
accused and three others with a gun? &, No, this
is the place where they said they were hLiding.

They said they were hiding and they saw the
first sccused and three others go by with guns.

IJo Re—examination.
24,6 .60 Hamumett J.

Hearing adjourned at 5.25 p.u. to 8.45 a.m,. on
27th June, 1960,

Accused in custody.
24,6,60 Hammeost J.

Before the Fonourable Mr., Justice Hammett
Weldnesdey the 26th June, 196C at 11.30 a.m.

Accused present in custody
Assessors present

Stuart for the Crown

Koya for the Defence

(Court records that hearing has been stood over for
2 days owing to the unaveidable absence, with leave
of Koya for Defence)

Koya asks for leave to recall Subramani Pillay to
denmonstrate how he was standing when he was shot -
He points out that the verandah doors of the Court
apprear o be very similar to the doors of Subraman-
lan Pillay's own hiouse and e could conveniently
give a demonstration,

Prosecution no objection.
COURT: Very wecll I have no objections.
No., 20
BVIDENCE of JAT RA

16th Witness for Prosecution
JAT RAJ () Sworm on Ramayan, Det. Constable.
Stationed at ILautoka in English.

On 29.12,59 I went to compound of Subramani
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€5,

Pillay at Vitogo with A,S.P. Walli Mohammed at about
7.00 a,m, I found some shot gun cartridges pellets.

There were 16 pellets and 5 cartridge wads in
the compound - on the ground in front of the three
bures - (shown in Ixhibit B2) ~ they were not all
in one place, TInside the house of Iuthu Sami Pillay
~ (witness indicates 2nd house from the right in
Bxhibit B2) - I found 26 vellets, I found 43 pel-
lets cnd 2 wads close to the house of Subramaniam
Pillay - (last house on left of IExhibit B2) - all
were just in front of the house and just touching
it. I took possession of these pellets, These are
then = I put them in separate envelopes and tender-
ed ther in evidence in the lower court. Witness
tenders 5 envelopes -~ unopened: o objection - -
Admitted collectively P - and to be numbered P1 - 5.
I was with A.S.P. Walli llohammed when he found some
enpty cartridge cases - they were about the width
of this Court away from Subramaniam Pillay's house
(about 15 paces) - I did not check the exact dis-
tance, The same day I went to see the lst accused
at Tuvu at the house of Rechu., T called lst accused
outside the house. T asked the accused if he knew
anything.

Q. Just tell in your own words what you sald to the
lat accused right from the beginning?

L. T called him outside the house, He knows me and
that I am a Police Constable, I told him I was in-
vegtigating a case of shooting at Vitogo during the
nisght and I aslked him if he kmew anything about it,
He replied "I do not know anything about it", I
asked him where he was during the night. He replied
that he was at the housc of Bechu at Tuvu., I asked
him where he was during the day of 28.,12.59 and he
replied that he wvas in Lautoka town during the day
with lfohemmed Isak - witness identiiies the 2nd ac-
cused as Mohammed Isak and that he returned to Tuvu
in the aftermoon by car. He saild he got off at
Tuvu and Mohammed Isak went away to Tavua.

He added further that whilst he was at T.R.
Copal's shop, Pishun Deo and Drilo had seen him., I
asked him if he could make a statement and he said
Yes. 1 then recorded a statement in English. I
read it back to him and he agreed it was correct and
signed 1it,

After I completed recording it the lst accused
made a further statement which I recorded after the
first statement - Fe made this 2nd Statement on his
ovm volition and without my asking him any questions,
T read it over to the accused and he then signed
this additional part. This is the accused's state-
ment. Tendered — No objections. Admitted Exhibit Q.
Tlead by an officer of the Court,
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Cross—~
examination,

Re—examination.

No. 21
Prem Krishna.

Ixamination.

Cross—examination:

At about midnipght on 23.12.59 I went to the
houge of Bechu at Tuvwo with A.S5.D. Walli Mohammed.
I heard A.S.P. Walll loharmmed call out to Bechu and
later to the 1lst accused, T did not take 1lst ac-
cused's statement then -~ I took it in the afternoon
of 29,12.59.

Q. Can you show in Photo B2 where you Tound those
cartridge cases near Bubramani Pillay's house?

A. Yes. (witnesg does so - he shows a position near
the nearest w»alm tree to the house on extreme left
of Iixhibit B2) fhere is a drain therc., The cart-
ridges were outgide the drain in the cane. They
were 1nov on the house side of the drain.,

On the ni/nt of 28,112,566 I was with A.S.P,
Walli liohammed when he went to Subramaniam Pillay's
conpound. Yes 1 saw Bola Subranani there - yes T
also saw iuthu Sami “ilisy and I.S5. Kumar Pillay
there - also Dharma Reddy,

Q. Did you see any one elsec there? A. Well T saw
Subrameniam Pillay and many women Trom the houses
there. T do not remeuber if Iurgessar was there.

Q. Where about did you find the pellets in 2nd
bure from right in Bxhibit 2.9 A. A1l about the
house - scattered - some were just inside the door.

Re~examination:

The drain that 18 in Photo B2 is ir fact hidden
by this grass (witness shows) and so you cannot in
fact see it.

Ho. 21

TVIDLNCE OF PRI KRISHNA

17th Witress for Prosecution.
PRUM IRISIHNA (m) Sworn on Reamayan, Police Cpl. Mo,

448, Siaticned at Suve - in Inmglish,

On 28.,12.59 I was stationed at Tavua. At 6.45
perns I left the Police Station Pavua to go to Koro-
vou to the house of Silar Jahib., I reached that
house at 7.05 p.m. I saw the 2nd accused in that
houge and I asked him where the man Silar Sahib was.
Later that night I went to look for 2nd accused.
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This was at 11.2% p.n. I went to the same house

and I saw 2nd accused there. 1 asked the 2nd
accused if he could give an account of his move-
ments since 6,00 p.a. He asked me what it was all
about. I told nim there was some shooting at Vitogo.
He replied "Why should I make a statement if anytking
happens at Vitogo?" I asked him to accompany me

to the Land Rover - the Police transport - and he
agreed to do so., I spoke on Tthe Police wireless to
Mr., Walli Mohammed from +the Landrover. This would
have been at 11,45 p.m. approx. Then accused agreed
to make a statenent since he heard IMr. Walli Moham-
med say that he had been seen at Lautoka. He made
his stafement in Hindi and I recorded it in Inglish
- I read it back to him and he agreed it was correct.
I had read it back in Hindustani - and he appeared
to understand it and signed it. It was then 12.00
micnight., This is it. Tendered - no objection -
admitted Ixhibit R and read by an officer of the
Court.

The accused and Silar Saheb live in houses in
the same compound. On my second visit to the 2nd
accused's house I parked the Landrover 2 or 3 chains
Ifrom the 2nd accused's house. As 1 walked to the
house the dogs began barking and 2nd accused came
out of the house, 2nd accused was wearing khakil
shorts without shirt. He loolied normal. His hair
was combed., Apart from rubbing his eyes there was
nothing to indicate he had been sleeping or in bed
before I called there.

TO COURT: The house of Silar Sakeb is on the
Rekiraki side of Tavua -~ it is further away from Ba
than Tavua - about 24 miles further away. It is a
distance of 34 or 35 miles from Vitogo to Tavua -
glong the main King's Road. It would take about 1
hour or a little more to go by transport from Vitogo
to Korovou.

Cross—exanmination:

I have not nyself travelled from Vitogo to
Korovou at any time., At Korovou there is a road
that ooes to Nadarivatu. Silar Saheb!s house would
be cn the hill on the left of that road. There isa
track leading from the Nadarivatu Road to that
house, That is where the cemetery is. I had com-
pleted taking Silar Caheb's statement at 7.45 p.m.
on 28.12.59,

(. Did not you come to the main road with Silar
Saheb at 8,00 p.J1.7? A, To. T went to the main
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No. 22
Subremaniam
Pillay
(Recalled)

ixamination.

88.

road and he followed on horse back and that was at
7.30 pe.m, = I completed taking the statement there
by 7.45 p.m, and then I went off in the Tandrover to
the police station.

Q. In the lower court you said you brouzlrt him to

the main Road? Ao Vell T ¢id not bring him - T

walked and he was on his horse with & chiid - T

don't know if I saild I brought him or not. I took

Silar Saheb's statenent in the Iandrover on the
Nadarivatu Noad - I was stopped near a house at the 10
side of the rocd ebout 2 chalns from the track lead-

t

ing o Silar Saheb's house.

Q. Would you agree you last saw silar Saneb at 8.00
Pelle? A. No it was 7.45 pane - I Inow that be-
cause as soon as I had vaken Silar Saheb's statement
I drove off.

It ig true I had seen the 2nd accused and ques-
tioned him about his movements on mnrevious occasions
when there had been reports of shootinges at Vitogo.

Q. Are you suggesting that therc were no signs of 20
sleep? A. I coulén'y say.

I saw Silar Zaheb on the 2nd occasion that
night but I did not speak to him. That is Silar
Saheb (man from outside Ccurt is identified by wit-
ness). I had seen 2nd accused Tircst on 12.12.59 and
he was then living at Silar Saheb's house.

ITo Re—exanina<tion.

29,6,60. Sgd. C.J. Hamnett J.
Heering adjorrned at 1,00 1o 2.15 p.m. '
Sgde C.J. Hommett J. 30
29.,6.60 e e e

On Resumption at 2.15 p.m.
Accused, Assessgors and Counsel present,

No. 22

EVIDLIICE OF SUBRAMAVIAL PITIAY (Recalled)

3rd Witness for Prosecution recalled by Defence,
with leave Jlor further cross-—exomination.

XKOYA: Just using those two doors of the Court
please demonstrate how you slione your torch through
the door thet night when shots were fired at you. 4.0

Vitness demonstrates.,
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Weither counsel nor assessors have any ques-—
tions as he demonstrates. (The demonstration shows
that tihe witnesg slightly opened the right hand
dcor of the house as you face it and peered round
the opening to the witnesses right exposing fully
the front of his face wnd partially his body).
Vitness returns %o the wiltness box.

o further question to witness in witness box
in crogg—examivation,

25.6,.60 sgde C.J. Hammett J.

o, 23

EVIDENCE OF LUNSANTI REDDY (Recalled)

11th Vitness for Prosecution
(Munsami Reddy) recalled by Court (Reminded that he
is still on oath)

Q. BY COURT: You remember being asked questions by
Mr. Xoya about your statement to the police and
rour eviderce in the lower court? A, Yes.

Q. Did you tell the police untruths in your state-
ment to then? A. No - the absolute truth Sir.

Q. What avoult to the HMagistrate in the Court below?

v

A. That too was the truth Sir.

To Counsel arising out of Court's questions

To Xoya -

Q. What about your evidence in Court here?
A. Thet was the truth too Sir,

0. Now listen to what I am saying - I asked you if
when you saw those 3 men one of them was Ram Bali -
that is what you told the police. That you were
sure it was Ram Bali and you answered 'Yes'?

A. Yes.

Q. And then I asked you "And when you gave evidence
in the lower court you were sure it was Ram Bali" -
and you answered 'yes'. A. Yes.

back to December, 1959 you are not sure it was Ram
Bali and you said ‘yes'. A. Yes.

Q. And then I asked you 'And now today when you look
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Re—examination.

90.

You
man you saw was Ram Bali?

Q. And thet is the position Hoday is it not?
are not certain that that
A. Tor this reason it is some ftime since then -
time has elapsed butv vhen I gave that statement to
the police things were Fresn in my mind,

Re~examination by Stuari:-

Q. Do I understand you are now saying that you are
not sure if it was Ram Bali then because it was
such a long time ago that you gaw him® A. Yes.

Q. Whereas you are now saying that when yvou made 10
your statement to the police in which you said you
definitely did recognise him, the matter was clear
and fresh in your mind - is thot what you have just

now sald in answer to ir, Koya? A. Yes, that is
SO.
29.6,60 Sgd. C.J. Hammett,

Stuart: That is the Case for the Prosecution.

COURT: either of the accused gave evidence or made
a statement in the lower court.

KOYA: That is so ny Lord. 20
C.P.C. Section 289 complied with.

lst accused:- T

wish to give evidence.
2nd accused:-

I wish to give evidence.

KOYA: T shall be celling witnesses on behalf of
both the accused.

RCYA opens for Defence briefly

2.. Defence will prove that

l. Defence of each accused ig un alibi.

1st accused at house of Bechu at Tuvu
2nd accused at house of {ilor Jaheb at Korovou
at the material time. 30

accused could not have

done this shooting.
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DUFENCE BVIDHNCE

No. 24
EVIDENCGE OI' RAM BALT

lst Witness for Defence (the lst accused)
RAM BALI (n) s/o Imdur Sworn on Ramayan. Residing
at vitoro - TFarmer - In Hindi.

I ann 32 yvears old.

Q. Have you been convicted of any offence and sent
to jaile A, Yes,

Q. Tor assaulting Dola Subramaniam Pillay?
L. Yes,

Q. Vhen? . In 1949,

C. and last year I think you were bound over to
keep the peace in Vitogo? A. Yes,

A fair number of other people were also bound
over at the same time.

Q. And were you bound over in Ba for another offence
scme time &apo? Ae Yes = but that was in 1941 or

1942 .

Q. And in 1954 you and one Jalim 3ingh were charged
with killing Gopal Tleddy and convicted? A. Yes,

Q. And that conviction of murder was sct aside on
appeal I believe? A. Yes.

Q. And in November, 1959 you were prosecuted on a
charge of attempted murder in a private prosecution?
A. Yeg,

Q. And you were committed for trial but a Holle
Prosequi was entered by the Attorney General and
you were released? A. Yes.

Q. Tow apart from these matlters can you recollect
any other offence you have committed? A. I
can't think of any others Sir.

In November, 1959 I was released on bail on
the charge of attempted rurder brought by Jibodh
Singh privately. I think it was on 2lst November,
1959, After thaet I stayed for 2 days at the house
of Abdul Razak at Tawakubu - in Lautoka beyond the
Golf Links. Then I went to the house of Bechu at
Tuvu to stay. I did not come to Vitogo to cultivate
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my farm., I remember the night A,S.P. Walli Mohammed
called to see nme at Dechu's house.

Q. Iiow where were you that everning from 7.00 pan.
onwards? A. In Bechu's yarda, drinking, No, I
wag in the vard but I did not drink. That evening
I had ny meal at 6,30 p.m. Bechu was there at that
time. Bechu's son Hari Krislma was there t00.
After our meal we went outside and sat in a shed.

Q. Who was there? A, Hari Krishna and I went
Tirst nd Bechu followed a littic later.

Whilst we were there Dabu Ram, Ram Khelawan
Sirdar, Baiju, Jagal and Rom Ball came. They came
one after the other - not together. I camnot re-
nenber the order in which they came, Then it was
decided we should have some yagona, Babu Ram mixed
the yaaona and we were all corversing., I, Jagai,
Ran Khelawan Sirdar, Baiju and Pabu Ram were all
drinking yagqona,

Q. Darlier T asked you about what youw did and you
said you were in the yard I think? A, Yes - I
sald 1 was in the yard drinking yaqona but I cor-
rected nyself because the drlnklng took place after-
wards,

@. How long did these visitors stay darinking yaqona
that nigat? A. T'rom 7,00 to 11.00 p.m.

Afterwards they went away to their respective
homes - they all live in the uvu area. VYes, I
know Bechu's car, 1t is a smell black Standard car.
I saw 1t tnere whilst we drank v vagena, This car was
not talken out of Dechu's yard at any time during this
period.,

I would say that A.8.%, Valli ilohsmmed arrived
there at close on nidnight.

I went to bed almost straisht away soon after
the others 1eft. Bechu was sle cping in the sane
room as me, I salked to A.5.7, Valli iiochammed that
niznt after Dechu woke me up, I answered all the
questions he asked me. D.C, aﬂl naj and A3.P.
Walker were with A.S5.D. Walli Jlohammed,

After seelng me they stoyed a fairly long time
maling inquiries. fhe next day 2.0, Jai Raj came
agaln in the arfternoon. He asked me questions and
I answvered then and then he rccorded ny statement,
Yes, he wrote it in two parts.

Gopal's store in TLausska is at the corner of
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Nemoli Avenue. I saw lohemmed Yasin from Vitogo
there that day. I also saw the second accused,
Isak, There, I gpoke to him, I returned to Tuvu
that day at about 1,00 p.u. In Vitogo there are
two factione and a considerable amount of feud be-
tween then.

Qe Do Drilc No. 1, Kamal Singh and Bissun Singh
core from Vitogo? A. Yes Sir. They are my
enemies - we are not on talking terms.

Subrameaniam Pillay and his sons are my enemies.

Lalla and Atmaram llaharaj - they too are ene-
nies of mine,

Gopal Reddy's Tamily and Govind Reddy are well
knocwn to me. 1 regard them all as my enemies,

Tast year I was wounded by a cane knife by one
Sukh Deo - in the day time during the cane cutting
season, Mohammed Isak - the second accused - took
me to hospital on that occasion. This would have
been in October, 1959,

I returned to live in Vitogo after that. Ishak
was not cutting cane then., He went to Tavua to
live the day after I returned to Vitogo from Hos-
pital,

he second accused and I are good friends.

That night at Tuvu I was vearing a white
sleeveless singlet and shorts of white background
and red stripes running down.

My house in Vitogo is not very far from
Subramaniem Pillay's house there,

Q. Is what Subramaniam Pillay - said in Court true
or not? A, He 1s telling absolute lies.

Q. What aboul Lalla and Atmaram lMaharaj?
A. Absolute lies,

Q. What about llunsami Reddy? A. He too is tell~-
ing lies,

{lose of examination in chief,

Hearing adjourned to 9.00 a.m. on 30.6.60.
Accused remanded in custody.

29.6 .60, Hammett J.
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94 .

Thursday, 30th Juac, 1060 at 9.a.m.
Both accused present in custody.
Ascessnrs present

Stuart for the Crown.

Xoya for the Defence.

ST W/D (Cont'd)

Koya asks to puu a few more questions to lst
W/D in exanmination in chief,

Ixanination in Chief cont'd.

. This is a list of your previous convictions - I
want you to listen whilst it is wread out to you and
say if this is correct.

(A list is read out to witness - list is marked
Wy for identification). '

A. I cannot recall the second offernce but since 1t
is recorded it wmust be true. All the rest are true.
The assault conviction in thvis list is the

occasion I assaulted Bel Subrailani,

Q. And 1n addivion to these offlences last year you
were brought up before the Magiavrate and bound over
T believe. A. Yes, thavt is True

KOYA: T™at is all T wiched to ask the witness Iy
Lord.

Cross—examination:

Q. You now say you assaulted Bola Subramani in 1952
and not 16497 L. Yes, T an now definite it was

1952, I know thot Subremaniam Pillay and his sons

are ny cnemies,

Q. Does theot include all his sons? Ae Well Dbe-
cause I am not on sh»eaking terms with one of his
sons I rezard them all ss my enenies. These two
factions that exist in Vitoso came about in 1954

and since then we are neither on speaking nor visit-
ing termes. Ve have had no figints or physical in-
juries.

Q. Do you suggest they are trying to de you an in-

jury? A. It is possible they miget be willing
to do me an injury?

Q. And I =suppose it is possible that you would be
willing to do them injury® A. No, if I wanted
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to do then injury I would not have been willing to In the
be bound over. Supreme Court
of Fiji

Q. Iiow you have given the names of the people on
the onposite side of the faction - who are the

names of the people on the other faction? %sgggﬁge

A. Well there is myself, Isak and Benim Madho.

Q. o one else? A, No, No. 24

G. What about Rechu? A. No, he is neutral. Ram Bali.

Q. And his s Hari Krishna® A. He is on neither °¥08S—

aide - examination
’ ~ continued.

Q. So on the one hand you have

(1) Yourself

(2) Isak

(3) Benim Madko?
L. Yes.

Q. And on the other side you have Subramaniam Pillay
and all his family

Lalla

Atmaram

Gopnal Reddy's relalives ¢nd family.
A. Yes, amd all their cousins and some Fijians,

Q. Vishnu Deo? A, Yes.,
Q. Drilo? A. Yes,
Q. KXamal Singh? A, Yes - His father is Shiu

Caran Singh.,

Q. And Sukl: Deo? A. Yes,

v

Q. And 211 the relatives of these people too?

A. Those I have named would comprise the total
number of the people comprising the other side of
the faction at Vitogo.

It was Ram Jibodh I was charged with trying to
kill last November,

Q. Is he a member of the faction opprosing you?
A. Ves. He gets Fijians to assist the other faction.

G. To whom is he related? A. To none of the
others.

Q. So that adds DNan Jibodh to the list - are there
any others opposing you? A. Sath Deo and Vishnu
Deo.
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Q. And Lalla® A. Yo he 1s neutral.
Q. Any more? L. I think not.

Q. So it is & case of yocu three people against all
the rest of these »neople? A. Yes that is so.

This feud has been in TForce since Gopal Reddy's
death in 1954 but since tlien even more so.

Q. And since then there have been constant shootings
in Vitogo haven't there? A, Wone from 1954 to
lagst year but the gunfire started last year., I do
not have a gun. 1 have never fired a gun in ny
life, I have never handled one, I have seen one

in the hands of others. Iy home is not far fronm
Subramanian Pillay's house., I left home when I was
charged with attempting to murder Ram Jibodh - I
can't recall the date - I think it was last November.
I go to ny house there about every two weeks in a
car and see my children and then come away.

Q. Vhy &id you leave your home? A. Well I was

on bail and Bechu was my guarantor. I thougnht that
if soneone started a fight with me Bechu might lose
hig bail., Pechu ig not related with me. 1 get on
very well with him and I have huginess transactions
vith hin., I borrowed roney from him to build a
house, Vhilst I an away from my home I employ a man
from Nausori tc loolr after my farm. Ny wife and
three children live in sy housc at Vitogo and I
have one girl at school at Ba.

I cannot recollect the date on which I began
to live at Rechu's house,

On the day of the shooting alt Subramaniam's
house I went to Lantoka in the day time. I arrived
back at Bechu's house at about 1.00 p.m. I travel-
led in a Hillman car - the driver was a young Indian
man whose name I do not know.

Q. Were you alone? A, Wo,

Q. Who was with you? A, The driver and the sec-
ond accused.

Q. What did you do when you returned to Bechu's
house at 1.00 p.m.? A. Qh, I just lounged around
- I did a hit of reading and I just did nothing in
particular. I was in Bechu's house attached to the
store. There is a shelter there. Yes, that is the
same shelter where we drank yaqona that evening.
Bechu and Heri Kriskna, his son, were there on and
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off. ihere were customers in and out of the store In the
but nc one in the shed with me. Supremne Court
of Fiji
Q. How long were you there? A, Until about 5.00
Dol Defence
AT about 5.00 penn. I went to Sarava in the car Bvidence
with Bechu and Hari Vrishna. At Sarava we parked —_—
the car opposite Chettu's place. Bechu went up to No. 24

speak witn him and I remained in the car with Hari
Xrisima, Then we went on up fthe hill and turned -

; ali

the car and returned to Bechu's store at about 6.30 Rem Bali.

P.m, Cross-
examination

Then T had a wash and the three of us had our
meal, Bechu has no small children living with hin
and his store = they are not there ~ His wife is
there - she is a sickly woman.

- continuned.

After having our food we washed and took bench-
es and chairs and sat inside the shed I have men-
tioned. It was then about 6,50 p,nm.

rRound about 7,00 p.m. Babu Ram, Ram Khelawan,
Baiju, Jagai and Ram Bali came -- not together but
one after the other. I cannot recollect who came
first. They all live close by and I know them,

I have known Bechu ever since I married Ram
Bali's sister - I separated from that woman 10 or
12 years ago. I married lLier when I was 17. I have
tmovn Bechu for 15 to 20 years. I left that woman
about 3 years after I narried her.

Q. You are related to Bechu aren't you? A. Well
~ pause - yes - through my past marriage. 7Yes Baiju
and Jagail are Bechu's brothers. Yes, T agree Ram

Rali is Bechu's brother in law.

Q. What about the others, aren't they related to
Dechu os well? A. ¥Well I don't know about Ram
Khelawan and Babu Ram. No, Ram Khelawan is not

Baiju's son,

Babu Ram birought yagona there at a few minutes
efter 7.00 p.n.

No one else was in the shed. Bechu's wife and

daughter in Jaw were indoors but not in the shed., I
do not recollect anyone coming there.

Q. Did Ishak not come? LA, Tho?
G. The second accused? A. Mo Sir.

I aid not go out at all that evening., Hari
Krishna did not go out at all that evening.



In the
Supreme Court
of Fiji

Defence

Evidence

No. 24

Ram Bali,

Cross~
examination
- continued.

98.

Q. Did you kmow Munsaml Reddy? A. Not very
well., I know he lives near Drasa School. Yes, T
know him by sdight.

'Q. Do you know him to spesk to? A. Tio, never.
Q. Hever? Ae. Well not since 1954,
Q. Is he an enemy of yours? A, Vell he is re-

lated to Gopal Reddy's family and so he could be
resarded as an eneny. I didn't know him at all
prior to 1954.

Q. S0 you have never spoken to him in your life?
A. No Bir.

Q. hat cause would he have of being frightened of
you? A, I can't say.

I know Subramani, the taxi driver, who came
herc and gave evidence in this case., 1 have known
hiia for 4 or 5 years.

Q. Is he an eneny of yours? Ao o, we have no
?
trouble,

My enmity with Lalla ond Atnaren dates back
to the death of Gopal Reddy. Yes, I say that Lalla
and Atmeram snd Subramaniom Pilley ond his sons and
Munsami Reddy nave been my enenics since 1954 -
since the death of Gopal Reddy. I dorn't know how
Mungsami Reddy is related to Gopal Reddy.

Q. Have you had any trouble with Munsami Reddy

since 19547 A. Well - (winess gives a long
explanation)
Question is repeated. Ae NC,

I have had trouble with Lalla since 1954,

Q. What trouble? A. Well he gave evidence
against me in 1954,

Q. But what trouble since 195492 A. ¥one since
1954.

Q. Atmaram? - Any trouble since 1954 with him?
A. Vnen Sukh Deo hit me with a knife Atmaran
instigated it - and he used to stay with Sukh Deo.
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Q. Wnat do you mean that Almaram instigated it?
A, Well I inferred that,

Q. Why? A. Well immediately before I was hit

with the knife by Sukh Deo, Atmaram had given him
a file to sharpen the knife and so I inferred he

instigated it,

Q. So because Atmaram lent his file to Sukh Deo you
assume he must have instigated him cutting you with
a cane kmife?® A. Yes.

I have had no trouble with Subramaniam Pillay
since 1654,

Q. What about Bola Subramani - any trouble with
him? A, Yes once. About a month after I was
it with the knife, about 12 or 1% people charged
on ny house at about 7.30 n.m., one night and I got
into a car arnd went off to Lautoka. He was with
those people with iuthu Sami Pillay. I had no
other trouble with him .or I.S. Pillay. I have had
no trouble with M.K. Sami., The last time I was at
Subramaniam Pillay's house was previous to 3rd De-
cember, 1953, I have known second accused for 2 or
3 years.

Q. Since the death of Gopal Reddy in fact?
A. Yes,

Yes, second accused and I are very friendly
now, I didn't see Yasin again that day after I
saw him at T.,R. Gopal's store.

Q. What did you usually do in the evenings at
Bechu's place? A. Just sit around and if anyone
cane we would drink yaqona and if not I would read
or go to sleep., I used to go tvo bed at any time
between 8 or 12 ot'ciock.

0. Was it a regular thing for people to come in and
drink yagona with you there? A. Yes - just the
neighbours.

Yes, Bechu's brothers came there quite fre-
quently te drink yagona - yes also Ram Khelawan =~
Babu Ram did not come so frequently because he
lives further away.
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Babu Ran lives over a mile awag

I can't say who left first that night - they
all left and we all dispersed at the same time, We
dispersed because it was getiing late and we had
finished the grog.

The main topic of conversation that night was
the damage done to Ram Khelawan's property by
cattle - apart from that it was general talk about
farming and so on. 1Ilc, we didn't talk about the
shootings at Vitogo.

Q. Have you ever gone out at night when you have
been staying at Bechu's? A, Well I have been
to Ba to my brother's place,

Q. How nany times? A. Only once. I have only
been out once when I was staying at Bechu's place,
at night, and that was this one occasion I went to
Ba and stayed with ny brothers,

Q. And on that one occasion did you go by Bechu's

car? A, ¥o, I went in the bus.
Q. Vhen was that? A. I don't remember,
Q. How long before 28,12.597 A. I think it was

2 wecks before Christmas. Yes, I stayed overnight
and returned the following day.

Q. WVhilst you were at Bechu's did he go out in his
car at night? A. No.

Q. Not once? A. T didn't see him go out once
at night either in his car or in any other way.

Q. What about Hari Krishna -~ ¢id he go out at
nighte A. Only when someone was in distress or
trouble and he had to go to the hospital -~ other—
wise no - pregnant women and so on.

Q. And how many times did thet happen whilst you
were staying there? A, T think twice.

Q. And on each occasion I think you said there were
pregnant women to take to hospital. A. Well T
didn't really know - neighbours came to him and he
mereiy said he was going to the hospital.

10

20

30



10

20

101.

Q. Who were tliese neighbours who came to him on
these two occasions? A. I don't recollect who
they were. They were rnen, I think it only happen-
ed Ttwice. T can't name either of the men concerned.
o Bir, I don't ¥xnmow why they wanted to go to hos-
pital,

Q. Then how do you know they did go to the hospital
at all? A. Because each time I heard that they

vanted to go to hospitol, Whether they were merely
visiting the hogpitel or not I don't know.

Q. And didn't you see these vecople al the time?
Ao Vell, T didn't take any particular notice. Bechu
and I giept in the same room. Ve have always slept
in bthe same room since I have been at the house,

The Police came at aboutv amildnight on 28.12,59
end vhe neighbours had left at about 11.00 p.m.
Hari Krishnan was wearing shorts and a shirt - I
couldn't tell the colour. I can't tell you what
Bechu was wearing.

I haven't seen anyore elge drive Bechu's car
save Fari Krishna. He did not drive the car out
thet night.

Q. Can you explain why Subramani saw Hari Krishna
driving that car at the Drasa turn off that night?
A, He is telling lies. IHari Xrishna didn't go any-
vhere that night.

Q. Did you not go with him along the Drasa Road
that evening? A. No.

Q. And get off at the road that leads to Vitogo?
A, To.
Q. Where Ilunsany Reddy saw you?

1

..A_ . I'TO [

b]

« And then went on to Subramaniam Pillay's house
7ith sccond accused.
. o,

-t
=L

e And Tthen return past Ram Scwali's house across
the Jord?

o LG,

p’>

In the
Supreme Court
of Fiji

Defence
Bvidence

No., 24

Ram Bali.

Cross-—
examination
-~ continued.



In the
Supreme Court
of Fiji

Defence
Fvidence

No. 24

Ram Balil.
Re—-examination.

102,

Re—examination:

The Police came to Bechu's house at midnight.
I first came tTo know of the shooiing at Subramaniam
Pillay's house that evening when I was told by
A.S.P, Walli Mohammed.

My brother and my family live in Vitogo. They
are naturally on my side of the feud.

Q. And Beni Madho? A. Yes.

Q. And Isak's family would be on his side?
A. That is possible but he has no brothers or re-
latives in Vitogo.

His wife comes from Tavua. He has one uncle
who lives about 4 miles away - his house at Vitogo
which is 40 chains from my house at Vitogo.

My arm, whilst I was at Bechu's place, used to
hurt and I could not use 1it.

I had employed the man from Nausory since the
month before I was assaulted. e used to come
viciting me,

Q. It was November 23rd or 24t that you first
went to Bechuts place I believe.
A, Round about then but I can't swear to it.

30 06 060 I’Ia]mﬂ.e’tt J °
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No. 25.
EVIDENCE OF ISHAK ALI

2NL W/D - (the second accused)
ISHAX ALI (m) s/o Ali Hussein, s/Koran, residing
at Korovou, Tavua - Labourer - in Hindi.

I am also known ag Mohammed Isak.

I remember the evening of 28th December, 1959
when Cpl.Prem Krishna came to the house at 7.05
p.m., At that time Sheik Silar was not there. Cpl.
Prem Krishna left after speaking to me.

Sheik Silar or Silar Sshib returned later that

evening - about an hour later. I was sitting in
the yard listening to the radio. That is him (Si-
lar Sahib - identified). He is my wife's grand-
Tfather. He had his bath. I then had my meal with
him at about 9.00 p.m.

Bhikram Ali is a son-in-law of Silar Sahib
and he lives in the same compound. He did mnot
have a meal with us. It took us 8 or 10 minutes
to eat our food.

After our meal Silar Sahib and I and my wife
and his wife sat chatting. No one else was with
us.

That night I slept in my house in that com-
pound. I went to bed at about 10.00 p.m. Silar
Sahib went to bed about 10 or 15 before 10.00 p.m.
His house is near mine. '

At about midnight Cpl. Prem Krishna again
called at our house. I conversed with him first
inside the compound and then down near his ILand-
rover. I gave my statement to Cpl. Prem Krishna
near the Landrover.

I first came to learn of this shooting at
Subramanizn Pillay's house when I was arrested.
That would have been on 17th or 18th January, 1960
when Surju arrested me. By "Surju' I mean Sgt.
Shiu Narayan.

Q. Did you come to know when Prem Krishna took
your statement down by the Landrover on 28th De-
cember, 1959 why he was taking it. A. The Police
mentioned a shooting at Vitogo but no name was
mentioned at whose house this was. When Cpl. Prem
Krishna came to my house the second +time I was
asleep.
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On 28.,12.59 I came to Lauvtoka. I met Cpl.
Sapt Rishi at the bus service near Tuvu Indian
School. I was under a tree near the school at the
time. He was inside the bus when I boarded it.
Then I spoke to him. In my conversation with him
I told him that I hoped to go away to Sigatoka. I
t0ld him where I was then living.

I got off the bus in ILautoka town.

-

There I met Mohammed Yasin near U.M. Ramjan's
timber yard. The next store to that timber yard 10
is Ram Roop's and then T.R. Gopal's., I also met
Mr. Ram Bali - the first accused. I met no one
eise.

I returned to Korovou that day. I left Laut-
oka at about 12.30 p.m. in a Tavua car driven by
Munnu s/o Latchman. Ram Bali travelled with me.

No one else. Ram Bali got out at Tuvu. The car

then took me as far as Tavua and I went to Korovou

in Hassan Nair's car. I got off anear Korovou Cem-
etary and I then walked to my house. 20

I did not go anywhere that night after 7.00
DI

I have been living in Silar Saheb's house at
Tavua since about October, 1959. Between October
and December, 195G the Police had seen me there -
Cpl. Prem Krishna was the policeman.

I lived in Vitogo in 1951 and 1952. Between
1952 and 1959 I left Vitogo to live away. This
would have been in 1952 or 19%%3. I returned to
Vitogo to live in 1956 - at the end of 1956. I 30
have knovm Ram Bali since I returned to Vitogo in
1956 - I am on friendly terms with him.

I am not on friendly terms with Subramaniam
Pillay and his sons.

Q. Since when? A. We were not on very friendly
terms but since the knife assault on Ram Bali we

are on terms of emmity. I left Vitogo to live in

Korovou last year to save myself from all the

trouble that was brewing there.

Q. Have you ever been convicted of any criminal 40
offence? A. No. No, I have not been bound over.
Cross-Examination:

I went to Korovou to avoid +the +trouble at
Vitogo.
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Q. But you had had no trouble at Vitogo had you?
A. T had helped Ram Bali to hospital when he was
hit with a knife and since then I was being kept
an eye on.

Q. By whonm? A. Subramaniam Pillay's son,
Vishnu Deo, Atmaram, Sukhdeo.

Q. 4And ILalla? A. No.

Q. Did they assault you? A. No. But they sent
me messages.

Q. Who did? A, I heard a message from then

that they were planning to fix me up too.

Q. From whom did you get that message? A. From
Subramaniam Pillay's son.

Q. Who? A. Bola Subramani, Muthu Sami and
also Atmaram.

Q. But who brought you the message? A, Young
lads.

Q. What were their names? A. I received vari-
ous such messages.

Q. 3But who gave you these messages? A. I can-
not remember now.

Q. How many did you receive? A. About 6 or 7

messages and the people who sent the messages used
to glare at me.

Q. Now which ones glared at you?
A, Bola Subramani and Atmaran.

. Who else? A. I can't remember.

. And how many times did Atmaram glare at you?
. Many times.

. And Bola Subramani? A, Jlany times.

The messages I got came from Bola Subramani
and also Atmaram - sometimes separately and some-~
times together. These messages came to me from
the time Ram Bali was assaulted until I left Vito-
go in October, 1959.

I cannot remember the identity of any one
person who brought me these messages.

I left Tavua at 7.00 or 7.30 a.m. on 28.12.59.
I walked from Morovou to Tavua and then I went from
Tavua to Ba in Babu Ram's taxi. I didn't have to
pay for that taxi - I paid the bus fare. I got
into the Ba-Iautoka bus at Ba at 9.30 a.m. I got

O PO O

In the
Supreme Court
of Fiji

Defence
Evidence.

No.25.
Ishak Ali.
Cross-—~

Examination
- continued.



In the
Supreme Court
of Fiji

Defence
Evidence.

No. 25.
Ishak Ali.
Cross-~

Examination
-~ continued.

106.

off at Tuvua as 1 wanted to get into touch with
Deo Verma. That would have been about 10.00 or
10.%0 a.m. He was not there. I went %o his
house which is 7 or 8 chains from Bechu's store.

Q. Did you go to Bechu's store? A. No.

Q. Didn't you call in to see your friend Ram Bali
who lived there? A. No. I walked towards Ba
and got under the shade of the tree.

Q. Just near Bechu's store I believe?

A. A little way away. 7 or 8 chains from it.
When I gave my statement to the Police I may have
migsed out some things.

Q. You didn't tell them about your visit to Tuvua
did you? A. It is possible - the statement
was given in a rush.

Q. Why did you tell the Police that when you re-
turned from Lautoka to Ba that you were +the only
one in the car? A, Perhaps I didn't understand
them properly.

Q. To the Police you said you were in  Munna
Tatchman's car and that from ILautoka to Ba you
were alone in the car didn't you? A, Yes.

Q. Who was in fact in the car with you?

A. Ram Bali. It is possible that he asked me
whether I was alone or not. I gave my statement
in a hurry.

Q. Why did you forget to tell the Police that you
went to Tuvua that morning and returned with Ram
Bali to Tuvua later in the same taxi?

A, It was night time and I must have forgotten. I
had been to bed that night. Yes I use hair cream
regularly.

Q. I suggest to you that you had not been to bed
that night when Cpl. Prem Krishna called at your
house at midnight. A. T had - I had been in a
deep sleep.

Q. And that if you had been asleep your hair would
have been ruffled? A, I had been asleep. The
dogs had woken me up. Cpl. Prem Krishna told me
there had been a shooting at Vitogo and he wanted
me to make a statement. No one told me and I did
not ask anyone who had been shot at at Vitogo.

Q. Did you see Ram Bali between 28.12.59 and
18.1.60 when you were arrested? A. No. I did
not go to Bechu's house in that period.
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Q. Have you ever been to Bechu's house? A. To. In the
Q. Or his store? A. No. Supreme Court

of Piji
Q. HNever? A, No. I didn't know Bechu un- ——
til I was detained in the jail at Lautoka on 18.1.60 Defence
in this case. Evidence.

Q. THot at all? A. No.
Q. Did you ever know Hari Krishna, his son?

A. To. Ishak Ali.
Q. Have you ever ridden in his car? A. No.

I only came to know Hari Krishna was Bechu's son Cross-

on 18.1.60. Examination
~ continued.

No. 25.

Q. You have known Ram Bali since 1956 and have
veen on very friendly terms with him? A. Not
what one would call thick friends. I didn't see
Ram Bali at all anywhere between 28.12.59 and
18.1.60. I did leave Tavua in that period - once -
I came as far as Ba - to Babari Ban - towards the
hills. No I didn't come to Lautoka between 28.12.59
and 18.1.60. No. I didn't come to see my lawyer
in that time. 4

Q. What about Jaswant - doeg he still owe you the
noney? A. I don't know.

Q. You don't know? A. Well he might have paid
ny lawyer but I don't know.

Before the assault on Ram Bali last year I was
on friendly terms with Subramaniam Pillay - we
were not on visiting terms. The same would be the
case with his sons. Yes, the ill-feeling between
us arose as a result of the assault on Ram Bali.

It is not true that on 28.12.59 I went with
Ran Bali to their house to shoot them up to get
my own back.

To Court: I do not know Munsami Reddy. Ialla
and and I are on bad terms. Atmaram and Ialla have
been on bad terms with me since Ram Bali was as-
gaulted. That was 4 or 5 months before December
last.

Re-Examination: Re-Examination.

When Cpl. Prem Krishma came to the house I
saw him in the beam of light from the Police van.
There was no light at the house at the time.

30.6.60. Hammett, J.
Hearing adjourned at 12.55 p.m. to 2.15 p.m.
30.6.60. Heammett, J.

On Resumption at 2.15 p.m.
Accused, Assessors and Counsel.
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No. 26.
EVIDENCY OF SILAR SAMEB

3RD W/D.
SITAR SAHEB (m) s/o Imam Saheb S/Koran, residing
at Tavua, - cane farmer - in Hindi.

I am 63 years old or perhaps over. My grand-
child is married to second accused. I remember the
evening Cpl. Prem Krishna took a statement from me
at Korovou, Tavua. I was at Mohammed's house when
he came. I returned to my house in the Police Land 10
Rover about 10 or 15 minutes later. When 1 ar-
rived home I found my old woman, second accused,
second accused's wife and small children. My son
in law, B. Ali, was there also.

I went for my bath and then returned to my
house. I listened to the radio and then we  had
our food. Second accused and I ate our meal to-
gether. Afterwards we listened to radio and dis-
cussed work for following day with second accused.
Then Isak went into his house and I went into mine 20
- 1t was then time to go to bed. It was about
10.00 p.m., - I had to get up again in +he night
when I heard a voice calling from the direction of
the gate and the dogs barked. I went outside and
I saw second accused going towards the gate where
the Police van was standing.

Second accused didn't go anywhere between the
time we ate our food and I went to bed.

Cross-Examination:

Q. Had Ishak been out that day? A, Yes - to 30
Lautoka. He left at about 8.00 or 9.00 a.m. and
returned about 4.00 or 4.30 p.m. - that is when I

saw him at home next.

I didn't know what the Police Cpl. warnted
second accused for. I didn'l ask second accused.

Q. Do you now know what the Police Cpl. wanted?
A. What now?

Q. Yes now. A. VWhat is the question?

Question 1is repeated.

A. Yes I know now. 40
Q. When did you find out? A. When Isak was
arrested. Bhikram Ali was at my house that

night when I returned home. He stayed there until
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a little before 10.00 p.m. He is my son-in-law.
About the same as second accused. oecond accused
and Bhikram Ali are friendly. Yes, I am sure Bhik-
ran was there all that evening. We ate our meal at
9.00 p.m. Bhikram was present but did not eat
with us.

Q. DNow Ishak Ali said that there was no one else
with you all that evening - and Bhikram Ali was
not there. Has he made a mistake? A. I don't
know about that. Bhikram Ali was there. They
were both there. I deny that second accused went
out that night.

Re-~Examination:

Second accused didn't give me any reason for
wanting to stay with me and I didn't ask him. He
had stayed with me once before and I thought he was
short of money and wanted to stay with me for that
reason.

30.6.60. Hammett, J.
K%X%Q That is the only witness called on behalf

0 e second accused. I will now call the witness
for the first accused.

No. 27.

EVIDENCE OF RAM KHELAWAN,

4TH W/D.
RAM KHELAWAN (m) s/o Jaganath S/Ramayan, residing
at Tuvua - PFarmer - in Hindi.

I remember in December, 1959, giving a state-
ment to the Police in Tuvua. I{ was on a Tuesday.
It was 29th December, 1959.

On the previous day, the 28th December, 1959,
I went to Bechu's store. I arrived there at 7.00
p.m. approximately. Baiju went with me. I saw
Ram Bali - two Ram Balis - Bechu, Hari Krishna,
Jagali and Babu Ram there when I got there. That
is one of the Ram Balis - indicates first accused -
the other Ram Bali is outside. I said something
to Bechu and sat down. I said, "We might as well
have some yaqgona" - Then Babu Ram got some yagona
and we sat there and drank it and discussed the
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new sugar cane contract and this guota business. I
stayed there until 11.00 p.m.

In that period the first accused did not go
away anywhere.

Hari Krishna, Bechu's sor, was there that ev-
ening when I arrived. He was there when I left.
He did not go away anywhere whilst I was there.

Yes, I know Bechu's car - small black Stand-
ard car. I saw that car at the house that evening.

It was not taken out by anyone during the
time I was there that evening.

I fixed the time of my arrival and departure
by looking at my watch. I live about 35 +to 40
chains from Bechu's house.

Cross~Examination:

I walked to Bechu's house that night. Yes, I
am related to Bechu. He is my maternal uncle. I
had gone there that night to report to Bechu, who
is the leader of the gang there, that damage had
been done for the fifth time to my crops by cattle.
I am a regular visitor to Bechu's place - about
twice and some times three times a week to make
purchases and in addition I always call in when I
see people there. I have only known first accused
since he went to live with Bechu. I had never
seen him before. He had lived with Bechu ever
since Bechu went bail for him -~ that would have
been about 2 weeks before 28th December, 1959. In
this period I had been up there once or twice and
Seen Ram Bali. On these occasions once Bechu, Ram
Bali and Hari Krishna were there alone - but on
the second time there were others there.

Babu Ram is not a relative of mine or Bechu's.
I don't know why he was there that night. He left
with me that night. We all left together.

I do not know second accused. Today is the
first time I have seen him.

I am a Sirdar for Tuvua Portable Line gang
and Lorry Transport Gang. All the people there
that night were members of my gang. :

Q. Bechu too? A. Yes. He too is a planter.

No one else called at Bechu's place that
night whilst I was there. We spoke about the new
sugar cane quota.

Q. Did the people there discuss your cattle tres-
pass? A, No - they didn't discuss it. I told
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Bechu about it as soon as I got there and he said
he would look into it but it was not discussed by
or with the other people there.

I told Bechu about it in front of the others
but none of them discussed it.

Pirst accused did not go out anywhere with
anyone whilst I was there. He did not go out with
Hari Krishnan in Bechu's car before 11.00 p.m. We
sat near the door so that you could see the store.
No one came to the store that night whilst I was
there.

Close of Cross-Examination.

To Court: Yes, I am a regular but not too frequent
visitor of Bechu's. I go there regularly 1like I
did that evening and sit there and chat and drink

vagona. The gathering that evening there was the

usual sort of gathering and meeting we have there

- there was nothing unusual about it at all.

Re-Examinations

I had previously reported the owner of the
animal which had damaged my crops to Bechu and the
damage had been stopped. I had previously sat
there drinking yaqona with a lot of people at Bec-
hu's.,

Q. And was Ram Bali there on that occasion?
A. No.

Q. On how many occasions had you drunk yaqona with
Ram Bali at Bechu's house? A. As far as I can
recollect once only ~ and that was on that night.
I remember the date of this occasion because the
Police had been to me and taken a statement.

30.6.60. Hammett, J.

Koya asks that hearing be adjourned to 4th July,
1960 to enable him to attend a conference called by
H.E. tomorrow.

Hearing adjourned to 4th July, 1960 at 9.00
a.m.

30.6.60. ' Hammett, J.
onday 4th July, 1960 at 9.00 a.m.

Both accused present in custody.
Assessors present.

Stuart for the Crown.

Koya for the Defence.

In the
Supreme Court
of Piji

Defence
Evidence.

No. 27.
Rem Khelawan.
Cross-~

Examination
- continued.

Re~-Examingtion.



In the
Supreme Court
of Fiji

Defence
Evidence.

No. 28.
Chimmanbhai

Appalbhai Patel.

Examingtion.

112.

No. 28.
EVIDENCE OF CHIMMANBHATI APPAIEHAI PATEL

5TH W/D. '
CHIMMANBHAI APPATBHAI PATEL (m) s/o Appalbhgl Patel
S/Ramayan, residing at lautoka - Company Director
-~ in English.

On Wednesday 29th June, 1960, I went to Sub-
ramaniam Pillay's house accompanied by you and
Inspector Raman. On arrival there we spoke to Mr.
Pillay and took his permission to inspect the door 10
of his house. That is the door (door in Photo B4
identified).

Q. What was the wood used in the door?
A. Six by one T. and G.
I saw the inside of the door. There were no
marks piercing through the inside of the door. The
next day on the Thursday I carried out some experi-
ments with a gun at the Lautoka Rubbish Dump. There
were present Mr. Caldwell A.S.P. Abdul Ssmat Ali,
Razak and you - indicating Mr. Koya - 20
I used Mohammed Raja's gun.

Q. Did you carry out some experiments?
A. Yes - with planks.

Q. What is this? A. This is the first door I
shot at.

(Planks of wood in rough shape of door iden-
tified by witness)

Koya asks that the five mock doors he has in Court
used in those experiments be put in in evidence.

Stuart: No objection. 30

Court: I will call them "Doors" for convenience
although they appear to be merely wood made up in
rough shape of small doors or panels.

First door put in - Admitted Exhibit T.1.
Witness (Cont'd)

This door was placed up against a tree and
marked 1. I shot at it from a distance of 18 feet
from an angle of 45 degrees. This is a result of
the shooting. (Hole in door shown). I produce the
five empty cartridge shot cases I used. Tendered. 40
Admitted Collectively Exhibit "U",

This is the second door I shot at - Admitted
Exhibit "T2"., I shot at it at a distance of 30
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feet from an angle of 45 degrees. At this distance In the
some of the pellects of the shot pierced the door Suprem=s Couxrt
and sore did not. This 1s the third door I shot of Fiji

at. Tendered Exhibit "T3%", I shot at this door

at a distance of 14 yards - or 42 feet - at the Defence
same angle., This is the mark it made with the Evidence.
pellets. This is a chip of wood that fell out of
a knot hole. ¥o. 28.
Koya: I do not ask that that go in. Some pellets Chimmanbhai
went through the door and some did not. These are  Appalbhai Patel.
the marks made on the inside of the door.

This is the fourth door I shot at. Tendered Exa“1§?tlgg
T.4. I shot at this door at a distance of 18 = cont.husc.
yards or 54 feet from an angle of 45 degrees. Some
of the pellets from this shot went through the
door and some did not.

This ig the fifth door I shot at. Tendered
"p,5", I shot at this door at a distance of 8
yards or 24 feet in a direct line. Both the shot
and the pellets went through the door. Not all the
pellets went through the door - only some did. The
door was leaning against a very heavy duty 44 gallon
drum at the time which was very heavily dented.

The timber used in these doors is "Six by one
T and G". .

The gauge of the gun I used was a 12 gauge
shot gun. The doors were initialled by Mr. Cald-
well A.S.?. at the time. On each door some of the
pellets went thnrough.

Cross-Examination: Cross-
Exanination.

On each of these doors there were some pellets
which did not go through the door. The chip that
fell out of the door I showed was from a knot hole.

I agree that there are two sorts of barrel on
a shot gun. Yes there are choked barrels and un-
choked barrels. The gun I used had a choked barrel.
In every case I used a choked barrel.

Q. Have you ever shot with an unchoked barrel?

A. Yes.
Q. Can you explain the difference between a choked
and an unchoked barrel? A. No.

Q. Do you know what difference there would be be-
tween a shot fired with a choked barrel and one
fired with an unchoked barrel? A. XNo I could
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not say the difference in the effect of a shot
fired with a choked barrel or an unchoked barrel.

I agree that there might be a vast difference
between the results of a shot fired by a choked
barrel and an unchoked barrel. I couldn't say if
there would be any difference or not.

Q. I suggest to you that with a choked barrel
there is a greater concentration of shot?
A. T couldn't say.

Close of Crogs-Examination. 10

Court to Koya:

Was there any parficular purpose in calling
this witness to give evidence? 1Is he put forward
as an expert witness?

Koya: No my Lord, he is not brought as an expert
witness at all - anyone could have given this evi-
dence.

No Re~Examination.
4,7.60. Hammett, J.

No. 29. 20
EVIDENCE OF BECHU

6TH W/D.
BECHU (m) s/o Udit S/Ramayan - residing at Tuvu -
orekeeper - in Hindi.

I am 60 years of age. I have lived at Tuvu
for 30 years.

Some time last year - in November, 1959, first
accused came to live with me.

On night of 28th December, 1959 I remember Mr.
Walli Mohammed A.S.P. calling at my house. At 7.00 30
p.m. I was at hone. My son Hari Krishna was there
too. Ram Bali was there too.

We had our meal at 7.00 p.m.

After that I came outside and sat in the shed.
Ram Bali 4id likewise - also Hari Krishna.

This shed is at the front of my store at +the
side.
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Jagal came to the store that night. He is my
brother. Babu Ram also came there. Also Ram Bali
number twe. After them came Baiju and Ram Khela-
wan. Yes, Rar Ihelawan was ny nephew. I had a
conversation with Kam Khnelawan. Babu Ram made
yagqona. Thesc people stayed there uantil 11.00 p.m.
- by then they all dispersed. Then Hari Krishna
went to his room ard I went to mine with Ram Bali.
About an hour later I woke up. The ©Police came
there. Inspector Walli Mohammed spoke to us - he
also @poke to Ram Lali. Police did not take mnmy
statement.

told them my car had not been used that
night after 6.50 p.m. I could hear them speaking
with Ram EBali. Neither Ram Bali, nor Hari Krishna,
nor I went anywhore that night - no one took mny
car anywhere that night. The next day I gave a
statement to the Police about who was at my house
from 7.00 pem. to 11.00 p.m. the previous night.
Rem Bali, the first accused, has business dealings
with me and I am on friendly terms with him.

Crogs~Examination:

Fam Bali is not related to me now. I agree
he used to be related to me - le was my son in
lew's brother in lew. Yes, he married a woman who
is related to me. That was 20 years ago.

Q. And you have been friendly with him ever since?
L, Yes,

Q. In fact very friendly? A. Yes, as I am to-
wards many others. His business dealings with me
were the loan by me to him of money -~ I also gave
him gocds from my store and building materials for
building his house.

I lent Kam Bali money on the security of his
land after the Gopal Reddy case. No, I didn't lend
him noney for that case but to pay his debts. No,
he doesn't owe me money for goods but only for the
iron and timber I supplied to him on credit in 1958
or 1959. He gtill owes me about £108.

I don't know if Ram Bali is a person of sub-
stance or not. He has land and a house and he
oves me money - that's all I know.

I stood bail for Ram Bali in November last in
the case about Ram Jibodh. I then took him to
live with me. I did so because I had stood bail
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for him and I 4idn't want anyone to get him into
trouble and perhaps frame a case against him which
might mean I would lose my bail and he would be in
trouble.

Yeg, I wanted to be so close to him that he
glept in my bedroom.

¢. Did you pay his fees in this case?
L. No fees have been paid yet.
Q. Did you guarantee them? A. No.

I have known Isak since the time he was arres- 10
ted. That was the first time I had ever seen him.

No, he didn't come to my house or ny store on
28th Decewber, 1959.

No, he didn't come there on the night of the
23th December, 1959.

It all depends when I close my store - between
3.00 or 9.00 p.m. or even later if there ic anyone
there. Usually we close the store fairly early and
then go to bed.

Q. It is usual for people in the country to close 20
up and go to bed early isn't 1t7 A. Sometimes
we stay up later.

Q. What time did you close the store on the night
of the Babu Ram shooting?

Koya objects.
Court: I take it you mean on this night?
Stuart: No, I was referring to another night.

Court: I don't know which night that is nor do
the Assessors and it has nothing to do with this
particular case. 30

Cross—Examination (Contd.)

Q. Well, what time did you close your store on
the night of this shooting? L. Vhen I went to
bed at 11.00 p.m. I close my store when people go
away. dJagai and Baiju who were there that night
are my brothers. Ram Khelawan is my nsphew. The
cther Ham Bali is my son in law. Babu Ram  1is 1o
relation of mine. He was the only person present
that night who was not related to me.

Q. What was he doing there that night? 46
L. He just came to the store and stayed there.
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Q. How long have you known Babu Ram? In the

A About 15 or 16 years. oupreme Court
He lives about 40 chains away and is a custom- of Piji

er of mine. We are on speaking terms. He used to e e

owe me money but doces nov now. He paid me off just Defence
recenltly. He keeps a yearly account with we. Yes, Hyidence.

he has had a yearly credit account with me for the - e
past 15 or 16 years. He sits down and drinks ya- No. 29.
gonsz at my chep every time he comes there -~ he Bechu

10 comes regularly but not too frequently, sometimes Letiu.
once cor twice a week sometimes more often and Cr0 88~

sometimes less, = e
Examination

A1l these people are farmers who live near me. ~ continued.

Q. What was it that kevt you up to 11.00 p.m.

that nighv - you all being farmers? A. Those

that were drinking yagona were interested in that

and the others in the new C.3.R. quota for sugar

cane and coantract. The rew convract had been a

subject for conversation ever since it had Ybeen
20 made known.

Q. Waen was it first made known? A. I don't
¥now the month.
Q. June or July 1959 was it not? A, TYes.

Q. Well what wag it that in December 1959 kept
all these farmers up so late on 28th December, 1959%
L. Well they were &rinking yagona. This meeting
was not by appointment. They just drifted in.

Q. So they just happened to drift in and be

present on the very night that it is alleged Ran
320 Bali was out shooting Subramaniam Pillay?

A, Yes.

Q. Can you explain how your car was seen at Drasa

that night at about 9.30 p.m.? A. Subramani

is telling lies. 1 have had no trouble agaiunst him

but I know he belongs to the faction against Ran

Bali. I know Mumsami Reddy. I have heard he is

also a relative of Subramani.

Q. Which faction do you belong to Bechu?
L. No ones.

40 Q. Not to Ram Balit's faction? A, No.
Qo How many people are in the pro Ram Bali fac-
tion? A, T don't know that.

I don't know how many people are in the anti
Ram Bali faction. I do not Inow who the wpeople
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are who are in the anti Ram Bali faction. I don't
know who Munsemi Reddy is related to.

Qe Was there any other subject for conversation
at this gathering on 28th December, 19597
A. No.

Ram Khelawan told me something about his cattle
but this was not discussed. He told me about the
cattle as soon as he came in at about 7.00 p.m.

First Jagai and Babu Ram came -~ they came one
after the other - Jagai was first - then Babu Ram
- a few minutes later - Jagai arrived some time
after 7.00 p.m. Then Ram Bali came -~ then Baiju
and Ram Khelawan came together.

Q. It seems gtrange and I wonder if you can ex-
plain how all those people your relatives -happen-
ed to come practically together that night?

4. Jagail and Babu Ram came for tobacco - Ram Bali
saw them and he too came. Ram Khelawan came with
his cattle report - they each came on their own
business and Baiju just came with Ram Khelawan.
Jagal was last at my store yesterday. He wes also
there on Saturday. He also came one evening last
week. He stayed 1 or 2 hours and went away.

Baiju, Ram Khelawan, Ram Bali and Babu Ranm
did not come with him. Baiju was last at my store
about two months ago. The other people were not
with him.

A1l these people who were there at my store
on 28th December, 1959, have never since been all
together there - that is excluding the accused.

No they have never again all been there at night
together.

Re-~Examination:

These people have all been at my store since
28th December, 1959 but not together. There is no
other store in Tuvu. The next store is Raju's
store near Drasa on the Lautoka side and Chimibhai
at Tawarai.

Q. When you have referred to Ram Bali in your
Cross Examination coming to your store you mean
your son in law don't you. A. Yes.

I borrowed money from Mr.Stuart's firm to pay
to Ram Bali. I saw second accused first at Nata-
bua Jail.

4.7.60. Hammett, J.
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No. 30.

EVIDENCE OF BABU .RAM.

7TH Wi/D,
BABU RAM (m) s/o Ghirahu 5/Ramaya ., residing at
Tuvu - PFarmer - in Hindustani.

I remember giving a statemeni to the Police
in Tuvu -~ I bthink it was on 26tl December, 1959.

Q. Would it not be correct to sar that it was on
Tuesday 29th December, 1959. A  Yes, I think
that is right.

On the night before I went to Bechwu's store
to buy souwe cigarettes I went therc alone, In the
store I saw Bechu, his son Krishna and Ram Pali.

Q. Which Ram Bali? A. Ram Ba i of Vitozo -
that is him. (Points to first accised) I gct my
cigarettes and just as I came out, I am Khelawea
and Baiju go there, Ram Khelawan rejorted some-
tuing to Bechu.

At that time Jagai and two Ram Eilis, Raa
Khelawan and Baiju were there.

Q. When did they get there? A. They were ail
there then.

Baiju and Ram Khelawan were not tiere when I
got to the store - they got there afte: wards.

Q. Ram Bali No.2, when did he get there?
A. Who is he?

Q. He 1is Bechu's son in law. A. 1am Bali
was there when I got there. Then yagon: was made.

Q. What time did this party, which was there,
disperse? A. At about 11.00 p.um.

From the time of my arrival uvntil [ left I
did not see this Ram Bali leave the stor:. In that
time I did not see Bechu leave, nor Hari Krishna.

Q. Did you see Bechu's car being taken away?
A, No.

The yagona was being drunk in the ihed near
the store.

Ho policeman saw me that night aftcr I went
hone,

Afterwards the Police asked me ques: ions.
Q. About what? A. (Iong pause) - ¢ bout the
yvaqona drinking the previous night.

In the
Supreme Court
of Fiji

D=Tence
Evidence.

No. 30.
Babu Ran.

Eyxanmination.



In the
Supreme Court
of Iiji

Defence
BEvidence.

No. 30.
Babu Ram.
~ continued.

Cross—
Exanination.

120 o

Cross—~Examinations:
Q. When did you learn of the shooting at Subram-

aniam Pillay's that night? A. Which Subraman-
iam Pillay®?
Q. Do you know Subramaniam Pillay? Ao Well,

there ig one at Tuvu.

Q. Was there any shooting there that night?
A. No.

Q. Well how long after the shooting at Subraman-

iam Pillay's house that night did you learn about 10
it?

Koya objects to the question which pre-supposes
witness knew there was a shooting at Subramaniam
Pillay's house.

Court: Perhaps you will reframe the question Mr.
Stuart.

Q. by Stuart: How long have you been here ouﬁ81de
the Court waiting to give evidence?
A. Ever since this case started.

Q. And you lmow what it is all about? A. Yes. 20
Q. Well whas is it all about? A. Ram Bali
says he wasn't where he was supposed to have becn.

Q. And wha?’ is Ram Bali supposed to have done?
L. It is alleged he fired guns at Bola's house.

Q. Bola Suvbramani? A. I don't know.

Q. But yon know it was at Subramaniam Pillay's
house? 4. Yes.

Q. And Bela is his son? A. I don't know very
well.

Q. Well vken did you first learn about that 30
shooting?  A. When I went to the store and I

was told I would have to give a statement at the
Solicitor's office and I would have to give evi-
dence in Court. Yes, that was after I had made a
?titement to the Police - I don't kaow how long
later.

Q. Was it one week, 2 weeks or what?
I can't say.

Was It before the hearlng in the Lower Court?
Yes. 40

. That was on 15th Pebruary 1960 - how long be-
ore that ¢id you know about it?
A. (Witress does not reply)

o)

k.
Q
k
9
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Question is repeated

A. I can't say. I found out about this shoot-
ing after I had made my statement to the Police.

Q. Are you sure it was after you made your state-
nent to the Police? A. Yes.

It was then that I asked the Constable what it
was all about and he told me.

Q. Since 28th December, 1959, how many times have
you been at Bechu's store at 11.00 p.m. at night?
A. T often go there in the day time.

Question is repeated.
A Mot once.

Q. Well now before 28th December, 1959 - how
many times did you go to Bechu's store tc see Ram
Bali the first accused? A, T have never been

there to see him. I had been there when he was
there many times - sometimes in the day time and
sometimes in the evening.

I live about 40 cha1n° from Bechu s store. T
anm a fdrmer. :

Q. ' Farmc“s as a general rule go to bed e arly
don't they? A, Well sometlmes late.

Q. But as a general rule early? A, Well if
he is by himself yes, but if a visitor comes he
sometimes stays up late.

Q. What time do you usually go to bed?

A. At any time between 7.00 and 11.00 p.m. I go
to bed at 8.00 to 9.00 p.m. when I am by myself. I
do not often go out at night.

Q. Well how often do you go out at night?
A Where?

Q. Anywhere? A, Sometimes - when it is necessary.

Q. Well how often is that? A, T can't say -~
only when it is necessary.

Q. How many times have you been out since 28th
December, 1959 at night? A. (Witness pauses)
I don't know - when it is necessary.

Q. Often? A. No, only when it 1s necessary.

. And do you often stay out until 11.00 p.m.?
. It all depends.

Have you ever been out until 11.00 p.m. since
8th December, 19597 A. (Witness thlnks) -

=0

N@
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Yes once, just recently to a Ramayan recital at
Moti Chand's house.

Q. Is that the only occasion you have been out
since 28th  December, 1959 as late as 11.00 p.m.?
A T can't say. I don't have a timepiece.

Q. Is that the only time you can remember?
A I can remember that time.

Question is repeated.

A, I can't remember any other occasion. Yes, I
remember when Ram Bali came to live at Bechu's 10
house. I don't remember the date.

Q. It was 21st November, 1659 I believe wasn't
it? A. I don't remenmber.

Q. Well between then and 28th December did you
ever go to Bechu's store and stay there until 11.CO
p.m. On any occasion? A. No. DNo one ecsked me
to go there on 28th December, 1959. I went there
to buy cigarettes. Ram Khelawan asked me to mix
yagqona..

Q. Did anyone else mix yagona? A. Yes, Ram Bali 20
and I mixed it togethar - the Ram Ball who is Bechuls
%?nnin law. o one else mixed yaqona that night T

ll L]

Q. You have a watch haven't you?
L. (Pause) - Well now I have.

Q. How long have you had it? L. I can't say.
I agree it would have been for more than a
year that I had had a watch.

I can't say the time I got there that night,
about 7.00 p.m. -~ I mixed the first lot of yagona
after 15 minutes. I couldn't say when I mixed the 30
gecond lot of yagona. It would have been at about
9.00 or 9.30.

I mixed both lots of yagona in the shed.

I don't know who sat on chairs, and who sat
on the bench or who sat on the sacking that night.

Q. VWhere were you sitting? A. On the sacking.
I don't remember where Bechu was sitting. I
can't say who was sitting on the sacking with me.

Q. Where was the first accused sitting?

A, Either on the bench or one of the chairs. No 40
one came to Bechu's store that night. It was open.

It was open until we left,

Q. Did Hari Krishna stay there all the time?
A. (Pause) - Yes. I can't say where he sat.
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Q. Did you look at your watch before you left?
A I didn't have my watch on.

I went home at about 11.00 p.m. No one got
up before then.

Q. No one at &ll? A. Well, yes to go out and
urinate but not to go away for any length of time.

I don't kunow what time Bechu usually closes

his store at nighw. I go there to make purchases
only.

Q. Well thea you must know what time +the store

usually closes don't you? A. I just go there

and make mnmy purchases and come away. I don't go
there and stay until he closes.

Q. Have you ever stayed there until he closes

the store? L. Yes, when we sit and drink yaqg-
ona.
Q. Well what time does he close then? A. As

long as we are there. I don't remember if Hari
Krishna has ever gone out in the car at night.

Close of Cross-~Examination.

Q. by Courts: When you were asked about the number
of times you were out since 28th December, 1959
as late as 11.00 p.m. you said you couldn't say
because you don't have a timepiece. ILater you said
you have had a watch for well over a year. Why did
you say you G&idn't have a timepiece earlier on?

A, I meant it was working and was out of order
then.

Q. When? L. The night I went to Moti Chand's
house.

No Questions by Stuart arising.

Re-Examinations

I don't use my watch regularly. I did wear
it on 28th December, 1959 at Bechu's house.

Q. Did Hari Krishna go out on that night - on
28th December, 19599 A. No.

4,7.60. Hammett, J.
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Yo. 31.
BEVIDENCE OF JAGAHT

8TH W/D.
JLGAT (m) s/o Udit S/Ramayan -~ Residing at Tuvu -
Farmer ~ in Hindi.

I am the younger brother ol Bechu and Baiju.

Q. You renember being seen by the Police at Tuvu
at Bechu's store in December, 19597 A. No. I
saw the Police speaking to my brother Bechu in

December one Tuesday near Bechu's store. They did

not question me that day.

On the night before - the Monday - I went to
Lechu's store at about 7.00 p.m. -- a little after
cr a little before. I saw Bechu, Hari Krishna and
Ram Bali. I went there to buy some cigarettes. I
bought them. '

Whilst I was there Babu Ram, Ram Bali, Baiju
cane there - one after the other.

Q. When Ram Khelawan came what would the time
have been? A, T didn't look al the time. He
cane after me. Babu Ram then the other Ram Bali

ther Babu Ram and then Ran Khelawan and Baiju. Ram

Khelawan and Baiju came together.

Ram XKhelawan came and spoke to Bechu. Then
we all sat down and the yaqona was drunk and we
talked. We sat in the shed beside the store. We

all dispersed at close on 11.00 p.m. From when I
arrived until when I left all these people were
there in the shed near Bechu's store.

Q. Whilst you were there did Bechu go away fron
the shed? A. TNo.

Q. Or Ram Bali? A. No.

Q. Or Hari Krishna? A, To.

Q. Was Bechu's car taken away and driven anywhere
that night? A. To.

Q. The times you have given - are they exact or
are you guessing? A. They are the approximate
times.

Q. You have a watch? A. Yes.

Q. Did you have it that night? A. No, that

particular night my watch was out of order.

I looked at Ram Khelawan's watch and it was
efter 10.30 p.m. when we left.

10
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Q. Have you given the exact order these people
came in that night or is that merely your guess?
A, No that is the exact order in which they cane
there that night.

Cross-Examingtion:

Babu Ram and Ram Bali mixed the yagqona that
night - not the first accused. He lives close by
and seeing the people gathered there he joined
them.

Q. What were these people all gathered there for?
L. Well T and Babu Ram came to buy cigarettes.
Ram Khelawan and Baiju came to tell Bechu some-
thing about cattle.

I am quite positive that the order in which
these people arrived was first - I arrived second
- Babu Ram third - Ram Bali fourth - Ram Khelaw-
an and Baiju together.

Q. Well Ram Bali the accused made a statement to
the Police the next day that Ram Khelawan and Baiju
came first, then Babu Ram, then Jagai and another
Ram Bali came - that is that you were last to ar-
rive. What do you say to that? A. That is
not correct.

Q. You are quite sure you are right and Ram Bali
is wrong on this point? A. As far as I think
~ I am right. I live about 10 chains away from
Bechu, I live there all the time. I have 1lived
there since 195%.

The accused came to live at Bechu's in Novem-
ber, 1959. Yes I think it would have been 21st
Movember, 1959.

Q. How often between then and 28th December, 1959
did you go to Bechu's at night to drink yagona?
: Twice only I think.

A.
Q. How long did you stay on those occasions?

A. For about an hour from 7.30 or 8.00 to about
8.30 or 9.00 p.m.

Babu Ram wasn't there on those occasions - nor
Baiju. I can't be sure if Ram Khelawan was there
or not. The accused was there and also Bechu -
Yes, Hari Krishna too.

Q. Did Ram Bali - the son in law of Bechu come
across then? A. I think not.

Q. Well what was it that made you all stay until
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11.00 p.m. on this particular night? A. Well
a number of us got together and we were drinking
yagona and we discussed the new C.S.R. contract
with the farmers.

Q. But that was a new thing - it had been going
on for 4 or 5 months or more then hadn't it?

A. Yes - but that was coupled with the C.G5.R.
papers about our quotas which we had received =a
Tew days previously.

I am a farmer. I go out at night when it is 10
necessary and to attend Ramayan recitals.

I think 28th December, 1959 was in the middle
of the cane cutting season. I don't cut cane mny-
self. Babu Ram cuts cane. Ram Khelawan does -
Baiju's son cuts cane but I don’'t know about Baiju.
Yes, he works in the cane gangs. I do not. I have
a wit to work for me. Neither Bechu mnor Hari
Krishna cut cane. Ram Bali is a member of the cane
cutting gang.

Yes there were three members of cane cutting 20
gangs there at least. I can't say if they had been
working that day or not. I have no cer or mneans
of transport. Yes, that means I do not go out at
night very muck. When I do go out at night it is
to go to Ramayan readings.

I have not been out drinking yaqona atl night
as late as 11.00 p.m. ever since 28tk December,
1959.

Q. And have all these people ever been at the

store with you drinking yagqona on any night? 30
A, No. I have never seen first accused go out

at night since he has been living at Bechu's store.

Yes, I go to Bechu's store frequently and I
am on good terms with him. I do not go there
every night - I go once or twice a week but usually
in the daytime.

Re--Examination:

Q. You said that as far as you think you are

right about the order in which people came there

that night. What do you mean by that? A. Well 40
as far as I can recollect I think I am right but

he made his statement when it was fresh in his

memory.,

4.7.60. Hamnett, J.
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Hearing adjourned at 1.00 to 2.15 p.m.
4.7.60. Hammett, J.

On resumption at 2,15 p.m.

Accused, Counsel and Assessors.

No. 32.
EVIDENCE OF HARI KRISHNA.

oTH W/D
HART KRISHNA (m) s/o Bechu S/Ramayan - residing at
Tuvu - Store Worker - in Hindi.

I remember 29th December, 1959 - I gave a
statement to the Pclice.

On the evening of 28th December, 1959 - the
Monday at about 7.00 p.m. I was sitting down after
our evening meal - in the shed attached  to the
store. '

Q. Was your father Bechu there? A. Yes. Ranm
Bali, the first accused was also there. That even-
ing Jagai, Babu Ram, another Ram Bali, Baiju and
Ram Khelawan came to the store.

They came one after the other.

Ram Khelawan came and spoke to my father -
then he asked Babu Ram to mix some yaqona. It was
made and drunk. These people from outside left at
about 11.00 p.m.

Q. Between 7.00 p.m. and 11.00 p.m. that night

did you gc anywhere? L. No.
Q. Did you go in your black car anywhere? A. No.
Q. Did your father Bechu go anywhere? A, To.

Q. Did Ram Bali, the accused go anywhere? A. No.

Q. Did you go anywhere the afternoon of the same
day? A. I went out in the evening. I went
towards Ba. I returned at about 6.00 p.m. from
Sarava. My father Bechu and Ram Bali the accused
were with me.

Yeqona was made twice that night.

The next day the Police saw me and asked me
if T had been out anywhere the previous evening
after 7.00 p.m.
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Cross-Examination:

Q. Do you know Subramani f/m Murgan? A. Well I
know a taxi driver named Subramani.

Q. The one who gave evidence in this case?
A, Yes, I know him.

Yes, I saw him outside the Court. I have
known him for a long time. No, I am not on bad
terms with him. I had not been anywhere that day
before I went to Sarava. Tirst accused came to
Tuvu that day. He returned at noon. I didn't 10
see how he came,

I do not know Ishak, second accused. T may
have seen him before in Tuvu but I do not know him.
I don't know if I have ever seen him before. We
close our store at 8.00 or 9.00 p.m. - no fixed
time - sometimes later. If we have nothing to do
we close up at 8.00 or 8.30 p.m.

Q. So 8.00 or 8,30 p.m. would be your usual clog-
ing time in the evening? A. Yes - unless some-
one turns up. Then if someone makes a purchase 20

- and wants we stay open. Sometimes this happens.

We didn't close on 28th December, 1959 until 11.00
Pelle -

Q. Have you ever kept the shop open as late as
that since 28th December, 1959? A. (Pause) Mo,
not as late as that since then but we have stayed
open until 9.00 or 9.30.

Q. After Ram Bali came to stay with you did you

keep the store open to 11,00 p.m. as a usual rule?

A, No, not until 11.00 p.m. After Ram Bzll came 30
the store wag sometimes kept open late.

Q. What for? A. To enter up my account books.

Q. Why should that have happened specially after
Ram Bali came? A. No that happened before.

After Ram Bali came the store was sometimes
kept open late to enter my accounts or when some-
one stayed. There has been no additional book-
keeping work since Ram Bali came. There have not
been more people coming to the store and staying

late since Ram Bali came there than before. 40
Q. For your store to stay open to 11.00 p.m. is
most extraordinary isn't it? A, Yes - it 1is

sometimes only. It is not true that on 28th
December, 1959 I was out at night in wy car - nor
on 27th December, 1959.
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Q. What about 26th December, 195979 A. VNo. In the
Q. What about 29th December, 19597 A. To - S“Pr?le.(??uﬁ
it was previous Yo that. of Fiji
Q. When d4id you go out in your car at night? Defence
A, In January, 196€0. Bvidence.
Q. Which date? A. Mid January. No. 32.
~ 9 Q 7 3
Q. Where did you go* A. To the hospital. Hari Krishna.
Q. Did you go out in your car at night between
218t November, 1959 and 28th December, 1959% Crogss~
A. Yes - I came to the hospital twice. Examination
Q. When would that have been? A. In the - continued.

first week in January.

Q. 50 your ansvier to my question really is that
between 21st November, 1959 and 28th December, 1959
you didn't go out in your car at night?

A, I went to the hospital twice.

Q. When? A. It would have been in mid January.

Q. Now Hari Krishna - you are an educated man -
you actually understand Emglish don't you?
A, Not very well.

Q. And you know that "mid January" does not fall
between 21st November, 1959 and 28th December, 1959
don't you? A. I went to the hospital twice in
that period. I dontt remember the first time I
went. I don'Vv remember whether it was in November
or not.

On the first occasion I brought Velappan's
wife to the Hospital - I don't remember which date
that was - nor which month it was. Velappan lives
20 or 30 chains from us.

On the second occasion I took the same man's
daughter in law, who was about to be confined, to
the hospital. I don't remember the date this was.

I brought Velappan's wife back from the hos-
pital the same night.

On each occasion I went straight to the hos-
pital and straight back home again.

Before that I had also taken other people on
emergency trips to the hospital - on several oc-
casions. No one else drives my father's car ex-
cept me.

Q. Can you explain how Subramani saw your car on
28th December, 19597? A. He is telling lies.
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Q. And he says he saw you driving it too?
A. I did not go out.
Q. He says he saw you just beilore 3.30 p.m. on
28th December, 1959 turning out of the Drasa Road.
Can you explain that? A. He is telling lies.
Q. Can you suggest why he should tell licz about
this? A. It is possible that he 1z against
Ram Balil.
Q. He is against Ram Bali? A. Yes.

I do not know how long he has been against
Ram Bali. I only know he has been against Lam
Bali because of what Ram Bali said to me. Ram
Bali tcld me Subramani was against hin,
G. When? A. It happened like this - (witness
is stopped)
Q. When did he tell you? A. In January, 1960,
about 2 to 2% weeks before he was arre:teu. I do
not know if Subramani is an enemy of Ram Bali or
not.

Q. Why do you say Subranani is against Ram Balif?
A, Well he has spread false rumours :about hinm.

This is what kRam Bali to0ld me - not what I know

nyself.

Q. When did he start spreading these false ru-
nours about Ram Bali? A. Ram Bali would know
that - I don't. I got to know of these rumours
when Ram Bali told me.

Q. And what were these rumours +that Ram Bali
told you about? A. He didn't tell me.

Q. Didn't you ask him? A, To.

Q. Didn't you ask him what rumours that wicked
nan was spreading? A, No.

Q. Well it is only fair to tell you that Ram Bali
said that Subramani was not an enemy of his - What
have you to say abcut that? A, Well Ram Bali
would know about that. I don't know.

I have not known Munsamy Reddy before he came
to Court. I didn't know him previously.

Yes, Ram Bali was pretty friendly with me be-
fore he came to stay with us. He nad been to our
house but I had not been to his.

G. He is a relative of yours isn't he? A. No.
Q. ot a relative? A. Mo.

30

40
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Q. Not even by marriage? A. No. In the

Q. Do you know or do you not know that he was Supg;m;iQEurt
related to you by marrisge? A. I was informed J
that he was related to us by marriage. I have Tefence
dropped Ram Bali near Vitogo on my way to Tuvu but Evidence

only in the daytine. I used to bring Ram Bali
in our car sometimes when he was gtaying with us.
I had never taken Ram Bali out in the car hefore No. 32.
he came to stay with us. I agree I had been to - .

his house, with my father. Harl Kristna.

I run the store for my father. Cross-
Examination

L agree I came to Court when the case concern- " /55, oo

ing the assault on Ram Bali was heard. I just came
to listen to that case with others from +the Tuvu
gettlement.

Q. You brought Ram Khelawan to Court din your

car didn't you too? A. I don't remember who
came.

Q. Why did you come? A. Just to listen.

Q. Why? A. For no particular reason.

Q. And why did your friends from Tuvu come too?
A I don't know. They all came to listen to

the proceedings.

Q. And you say you don't know who these people
were? A, Yes.

Q. How many were there? A. I don't remember.

Q. And when Ram Bali was in trouble over Ram Ja-
bodh - did you come and listen to that case too?
A. Yes. :

Q. With your father? A. He night have been.

Q. It is your father we are talking about.
A. I don't remember. No, I didn't bring anyone
from the Tuvu settlement.

Q. Well who did come with you? A. Well either
I came alone or else my father came with me.

Q. Well surely you can remember that? A. No I
can't remeumber. I deny I used to bring Ram
Bali with me. I deny I came to hear the proceed-
ings in the lower court in this case.

Q. Are you friendly with Subramaniam Pillay?

A. I don't even know him. I don't know if my

Tather knows him, I agree I found out who he was
in this case. I agree I had seen him before but
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I did not know him by name. I don't know at what
time the second bowl of yagona was mixed on 28th
December, 1959. It would have been  about  one
hour before 11.00 p.m.

I cannot remember who came first to our shop
that evening. I can't recollec* the order inwhich
they cane. I agree that Ram Bali - the other oune
not the accused - 1s my brother in law. He lives
about 1% chains from us.

These people were in the shed when I arrived.

Q. Why did ke come? A, He didn't say. He
just arrived and then went away. He just saw
some people there and cume.

Q. Why do you say that? A. It is just my guess.

Q. 20 you do not know why he came? ~ A. No he
didn't give any reason. He came straight into
the shed. I didn't serve Babu Ram or Jegai in
the store -~ my father did - I don't kuow if they
bought anything or not.

Close of Cross-Examinatior.

4.

To_Court: I have never been down thet road <o
Drasa Farm near Vitoge at night. I have never

driven out of it at night on to the Kings Road. I
have only been there once and that was in the day-

time.

Re-Examingtion:

The only time I went down that road to Drasa
was a long time ago when I went to a funeral.

Yes, I remember saying that Ram Bali, the asc-
cused, had spoken to me about Subramani the taxi
driver. I had driven Ram Bali to Lautoka about
two weeks before his arrest on 16th Jznuary. Ram
Bali pointed some people out to me at +the taxi
stand. They were Atma, Vishnu and a few other
»eople talking to Subramani, the taxi driver, at
the taxi stand.

Yes this would have been opposite the Police
Station. It was then that he said something to
me about Subramani. I brought someone from Vell-
apan's house to the hospital some time in January
- I don't guite know who it was. That would have
been before Ram Bali's arrest. I only recollect
taking anyone to hospital twice whilst Ram Bali
was staying with us.

4.7.60. Hammett, .
Koyas That is the case for the Defence.
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No. 33, In the
Supreme Court
COURT NOTES of Fiji
Stuart: I ask for leave to call evidence in re- No. 33

buttal to explain the different results produced
by a 12 gauge shot gun with a choked barrel and G t Not
one with an wunchoked barrel. The witness called our otes.
by the Defence indicated that there were such 4th July, 1960.
things as a choked barrel and an unchoked barrel

but did not know the difference produced by a

choked barrel and an unchoked barrel.

I have a witness who is not an expert in bal-
listics but who has carried out tests with a choked
and an unchoked barrel and he can testify as to
the different regults produced by such barrels.

Court:s The witness you propose to call is not
an expert. Prom Photograph B4 it appears that
two holes were caused by gunfire in the wall of
S5.P'S house - those walls were of tin - does the
evidence of C.A.Patel really make much difference
in this case as the gun which fired the shots has
not been produvced and so no one knows if it had a
choked or unchoked barrel?

Stuart: Perhaps not but I feel there should be
before the Court evidence of the comparative dif-
ference in the results of a shot fired from a
choked and an unchoked barrel.

Koya: I concede that perhaps my learned friend
has been caught by surprise but I do not think the
hiatus can be covered by anything save the results
of an experimenit carried out by a shot gun with an
unchoked barrel - I feel an expert on ballistics
should be called on the matter.

Stuart: As far as I know there is no such thing
as a ballistics expert in Fiji. All I can do is
to call a Police Officer who can say from his own
personal experience what is the difference between
a choked barrel and an unchoked barrel and what is
the practical difference in the results of equal
shots fired from trose different barrels at equal
ranges.

Koya: Indicates he will object to such evidence
belnv given unless the witness is an expert.
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134 .

Court: Since the weapon used is not known and
There is no evidence as to whether it had a choked
or unchoked barrel, I do not see very much point
in this evidence being given.

Stuart: I am in the Courtb's hands -~ I do not
wish to prolong the trial unnecessarily.
Courdb: Very well then I shall not allow yet

another inexpert shobtgun user to give evidence.

Hearing adjourned for addresses at 9.00 a.u.
on 5th July, 1960.

4.7.60. Hammett, J.

Ho. %4.
ADDRESS OF COUNSEL I'OR MHE DEFENCE

Tuesday the 5th Juliy, 1960 at 9.00 a.m.

Both accused present in custody
Assegsors present
Stuart for the Crown
Koya for the Defence.
ADDRESSES
Koya for Defence

1. Case is one largely of fact -~ very little law
involved. :

2. Charge is against two perions of attempted

murder - but witnesses say there were more than

two persons - conspiracy is suggested by witnesses
but is not charged.

3. Reviews evidence of Subramaniam Pillay.

He says he saw 5 men - 3 of them had guns - 4
or 5 shots were fired. DPellet marks on door and
wall. A.5.P, Walli Mohammed says there were 2
bullet marks also. If these 4 or 5 shots were
fired then, as said by Subramaniam Pillay. hée would
have been seriously injured or killed.

He was shot at and retired inside frightened.
Is it likely he would, as he said he did, go back
to the same door to look out? Would he not have
gone to the window - not to the door again?

He shone his torch out and then says he
Ram Bali the first accused.

saw

10
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No evidence of effect of this torch - a simple
3 cell torch. But for the torch he would not
have recognised anyone. Range indicated by S.
Pillay was from witness box to dock (say 7/8 paces)
out empty cartridge cases were found 13 to 20
paces away. If shotgun fired at distance of 7 or
8 paces then much greater damage would have been
done -~ possiile serious injury to S.Pillay or else
he would now be dead.

If assailants further away then torch light
would not have reached assailants to enable him to
recognise them.

Was the intention to kill or to frighten or
to injure? If to kill then he would have been
killed. Prosecution must prove intention to kill
- nothing more or less.

What about Bola Subramani? Why did S.Pillay
call to Murgessar snd not to Bola Subramani.

Why did no one from Subramani's house go to
the Police and report? Why did a relative of Go-
pal Reddy - Warda Reddy - report matter to Police -
Is this not a suspicious factor.

Why did Subramaniam Pillay say he did not
know Inspector Walli Mohammed?

Why did he deny that he had used glasses - He
was not truthful over this in view of his son's
evidence later.

Why did he e quivocate about knowing about this
feud at Vitogo between Ram Bali and those against
him?

What about the discrepancies as to how he rec-
ognised his torch? He says the dents on it were
made by pellet shots and later said only one was
made by the shot.

Submits the centre of the shot was on the door.

Refers to experiments made by C.A.Patel - there
is no proof of the nature of the gun used - whether
a rifle or a shotgun - no evidence of whether it
had choked or unchoked barrels.

No one can now say what the difference 1is be-
tween a choked and an unchoked gun - it must be
assumed that there is a difference but what is it?
I submit that the proof of experiments I had car-
ried out prove that the prosecution case is incon-
clusive =2nd speculative. You cannot now theorise
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on what gun may have been used - what about th
strength of that torch.

I submit on Subramaniam Pilla

y's evidence the
case for Crown is very thin indeed.

I submit that if Defence gun experiments are
inconclusive, so is the case far the prosecuticn.

4, How the evidence of Muthu Xuwsr Sami.

He says he saw second accused and someone clse
with him ~ then he sald he only saw a fcorm  which
looked 1like a man BRUT
- to the Police he gsaid Tatchmi Narayan was pres-
ent - twice he said this.

To Magistrate he said he gaw anothsr man but
didn't recognise him and later here he said this
vas a slip of the tongue.

I submic M.K.S,.Pillay was telling deliberate
lies and should not be believed.

He saild he also used a torch to identify his
assallant.

If a son of Subramaniam Pillay should be pres-
ent at the time of the shooting - and telling liecs
about all this -~ whal does it suggest? Why should
he tell g completely different story from Subram-
aniam Pillay.

5. fvidence of Muthu Sawmi Pillay.

He was injured in the shooting. He also says
he used a torch. He says tne first shot kit his
leg in the lower court - but ir this court he gave
a different account.

This evidence goes not only to the credibility
of this witness -- bubt why did this witness tell
lies? Why did he say he did and then he did not
Llook in the direction of the drain.

This witness sald time of the shooting was
avout 9.00 p.m. but in cowt below he said “Sharp
at 9,00 p.m.". He said shocting lasted from 9.00
to 10.30 p.m. = but all other witnesses ssid it
only lasted about 10 minutes.

Dharma Reddy said that after shcoting fimished
"I looked at my watch and it was 9.00 p.m.".

At what time did this shooting take place?
And how long did it lagtb. Submits there is grave
doubt about this.
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6. Deals with case of second accused as far as In the
time is concerned - if shooting took 1% hours then  Supreme Court
he could not possibly have got to Vitogo from Kor- of Fiji
ovou and back in time. —

Wo. %4.

Address of
Counsel. for
the Defence.

7. Recognition of second accused

Submits: one witness sgid that everyone was
lying on floowe of #.S.Pillay's house when they
were injured. How could he have seen second ac—
cused by a tourch if he was lying on the floor? 5th July, 1960

- continued.
8. Dharma Reddy's evidence.

He said M. Sami went outside to relieve him=-
self: He said shooting lasted 10 minutes and he
had a watch.

He had a hit on his knee - is it true - was
he on the floor - wag he standing? What is his
gvidence worth?

9. From 28/12/59 to 6/2/60 Police had no more
evidence than that of Subramani Pillay, Muthu Sami
Pillay, Muthu Kumar Sami Pillay. Suddenly after
such a long intervel all these new witnesses ap-
pear. By then the second accused!s alibi had been
disclosed at this meeting with the Police. Had
first accused's alibi been discussed too?

Then on 4.1.60 Sgt. Shiu Narayan took over
this case and all these witnesses turn up to add
to case for Prosecubtion, Atma, Lalla, Mumsami Reddy
and Subramani. Why? I feel I must criticize Po-
lice on this in doing my duty to the accused. Is
it not a reasonabile thing to infer that as a re-
sult all this latter evidence has heen made up?
As a result of all this chatter about the accused's
defence.

10. I submit the whole of the case for the prose-~
cution is based and supported by prejudice against
the accused and nothing more.

This is like mob rule and the people of Vitogo
have usurped the functions of this Court and the
Judge and you, gentlemen assessors.

In the light of that background you have all
this extre evidence.

11. Lalls: Did he appear to you to be a witness
of truth.



In the
Supreme Court
of Fiji

No. 34.

Address of
Counsel for
the Defence.

5th July, 1960
- continued.

158.

Discrepancies in his evidence - Reviews wit-
ness's evidence in lower court and in this court.

Subuit it is all so contradaictory and suspect
and should not be believed.

He says he and Atma did not see £.85.P. Walli
Mohamned at Subramani Pillay's house - but this is
contradicted by A.5.P. Walli lichammed.

Why did they lie on this point?

Lalla said he knew nothing aboul there being
two feuds and factions in Vitogo -~ he denied it. 10
Vhy? He nust be lying.

A,5.P. Walli Mohammed puts Lalla and Atma
a5 nembers of the anti Ram Balli faction.

Talla attributed his conduct to fear -~ 1is
that acceptable?

12, Atfwara and Tallas Is it not strange that
after first accused was in custecdy in Februvary
1960, they said they had been present at a further
shooting in Vitcgo®

I submit that ILalla and Atma are nothing more 20
nor less than professional witne-zses.

Would Atme have withheld the vitel information
e had about Ram Beli - 2 rman who 1s supposed to
be a notorious cliaracter of whom everyone is
frightened - if it was true?

Submits both these witnesses were liars and
should not be believed. Detaiis all the discrep-
ancies in their evidence and that of others.

15. lunsami Reddy: The most curious witness.

I subnit he was trying to please both the 30
Prosecution and the Defence.

What can you do with a witness like that?

Bither he saw Ram Beli or he didn't - he
would not commit himself.

Svbmit his evidence should be treated with
greatv reserve,

Koya reaas his note of wuat witness said ex-
tensively.

We can only take what Mumsami Reddy said in
T

Court and rnot what he zaid to the Police or to the 40
lower Court.
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Why did Munsami Reddy not tell the Police In the
what he had seen at once. I submit he is preju- Supreme Court
diced and was telling lies about first accused and of Fiji
ne is trying to get a conviction against first ac- —
cused at all costs.

No. 34.
14. Subramani - +the taxi driver. Address of

Counsel for
the Defence.

5th July, 1960
- continued.

Could you identify the driver of a car in the
circumstances described by the witness?

? Recognise the car 9 Recognise the driver.

Perhaps he only assumed it was Hari Krishna?
Perhaps he was mistaken in car he saw?

Why did he not report matter to Police if he
really thought there was nearly a serious accident?

From 28/12/59 to 12/1/60 when he made his
statement to the Police did not Subramani come to
know about this shooting and Ram Bali's name was
mentioned in connection with it? Is his story not
an afterthought? He may have learned Ram Bali
might be relying on Hari Krishma's evidence for his
alibi.

Might it not have been gsome other day? of
course Hari Krishna denies it could have been any
other day but you must consider it independent of
Hari Krishna's evidence.

Congider his previous criminal record - a long
time ago but not a witness to be believed - he only
came to Court to help Subramaniam Pillay.

I subuit if truthful he would have gone to
Police earlier.

15. A.S.P. Walli Mohammed's evidence.
Why was there a meeting at the Kisan Sangh Hall.
Second accused's alibi was discussed there. '

Was there not pressure put on Police to press
the case against the accused? I submit that the
whole case for prosecution is tainted by prejudice
and bias, nothing more and nothing less.

Reviews the evidence of A.S.P. Walli Mohammed
and the investigations made by the Police that
night at Bechu's house.

No evidence that car had been used that night.

16, Sgt. Shiu Narayan's evidence reviewed.
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Describes locality. Who would leave a car
there whilst they went to shoot someone up? Whole
story is absurd and not reasonable.

Considering all the evidence for prosecution
there is still a doubt - in every witness's testi-
mony. I submit there is some doubt as to who
shot at those houses that night.

17. Defence is an alibi.
A. First accused's glibi

Disclosed at first available opportunity. 10

All witnesses gave evidence of where first
accused was that night - not by torch light but in
a shed.

Submits that because not Cross-examined about
differences between evidence and statement to Po-
lice you must assume there were no differences.
This strengthens nature of their evidence. All
present, except the other Ram Bali, have given
corroborgtive evidence.

B. Second accused's alibi. 20

Prosecution say second accused was at Tuvua
up to 7.05 p.m.

If shooting at 9.00 p.m. then second accused
had one hour and 55 minutes to go to the shooting
and do it and return home afterwards.

(Court queries the accuracy of these calculations
but does not interrupt Counsel)

Did second accused do this?

Would second accused do this just after Police
had been to his house? 30

Second accused has given evidence about his
movements that day.

Cpl. Prem Krishna called on him at 11.35 p.m.
and he was still there at his home at Tavua.

Evidence of Silar Saheb corroborates second
gccused's alibi.

Only discrepancy between Silar Ssheb and
Ishak's evidence is as to presence of Bhikram after
the evening meal. The Police should have been
blamed for this for failing to make better enquir- 40
égﬁ %t the time. You can't blame Ishak oxr Silar
eb.
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Silar Saheb an old man and undoubtedly second
accused's relative -~ but did he seem to be telling
the truth?

Defence Summarised“

(a) Disregard Subramaniam Pillay's evidence.

(b) Muthu Sami Pillay
Muthu Kumar Sami Pillay
Dharma Reddy

Evidence collected after 4.1.60 - I sub=~

18.

All to Dbe
disbelieved.

(c)

mit that for all the reasons I have given

should not be believed. ILalla and At-
maram are clearly professional witnesses.

(d) Absence of any motive in this case by
prosecution witnesses - Defence do admit
existence of two factions which would
explain this but prosecution do not sug-

gest any motive.

(e) Case for prosecution itself raises a
- doubt, and defence entltled to benefit

of that doubt.
Defence of alibi.

(£)
(g)

Submits total of evidence amounts to no
more than suspicion.

Close at 12.00 noon.:

No. 35.
ADDRESS OF COUNSEL FOR THE CROWN

STUART IN REPLY FOR CROWN
1. Outlines the charge.

2. There is no doubt shots were fired at these
houses and no doubt that the three people mentioned
in the charge were wounded.

A person who shoots a gun at a house or per-
sons in ‘these circumstances can only I think intend
to kill or be reckless whether or not he kills - in
either case this is attempted nmurder.

No evidence that wounds actually suffered
would cause death.

Real igssue for determination is "Did the first
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and second accused fire instruments which caused
these wounds?"

e Case against first accused.

Prosecution depends on -

1. Identification by Subramaniam Pillay

2. n by Atmaram

3. " by Lalla

4. n by Munsani Reddy

5 u by Subramgni of Hari.

Krishna in Bechu's car at the time first ac- 10
cused says he was with Hari Krishna at Bechu's house.
First accused replies ~ I wasn't there - was at

Bechu's house at Tuvu.

4, Evidence as to time and vnlace.

Many witnesses inconclusive but some times
and places can be fixed.

Lalla said he heard Drasa Training Farm lalli
beat after first shot and before last shot fired.

unsami Reddy said Lalli beats at 9.00 p.m.
Dharma Reddy said shooting was at 9.00 p.m.

I suggest shooting took place at 9.00 p.m. 20
approximately - say within 10 minutes either way.

Subramani the taxi driver - left at 9.05 and
returned at 9.35 - record made at the time by an
independent person.

Report to Police at 10.04 p.m.

Place -~ 3 houses were attacked and suffered
damege by gunfire.

Empty cartridges found a distance of about 15
paces from the house of Subramaniam Pillay (wit-
ness box to edge of court verandah) : 30

If you accept that evidence you must disregard
Subrananiam Pillay's evidence that gun was fired
at the closer range he thought and the one sided
experiments carried out by Defence.

e Evidence against first accused as to identity

At the scene - by Subramaniam Pillay - he
identified him but only momentarily. He was shot
at. '

He is 76 years of age.

He must have been in a dither. Would he be 40
able to reason and think coolly at the time? Would
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he not be likely to do all the wrong things at the
wrong times. You saw his demonstration however
and he poked as little of his head as he could,
apparently, around the door when he shone his tarch.

He says he recognised only one person - out
of 5 - Ram Bali, He had known him for a long
time,

The point for you gentlemen is to consider
and decide "Do we believe Subramaniam Pillay when
he said he identified Ram Bali by the light of his
torch?"

I11 feeling yes - but not very recent cause
for it.

6. Evidence of ILella and Atmaram.

It took 6% minutes normal walking to get from
Lalla's house to Subramaniam Pillay's house.
Nothing impossible or inherently unlikely in their
evidence and story.

Do you believe them?

It must be clear that ILalla and Atmaram do
have a grudge against first accused - but is that
sufficient to make them tell lies about him. If
it were a lie why is there nothing in the story
that is unlikely or improbable. If it is a lie -
1t is a superlatively clever lie - a really super-
lative lie -~ I suggest that that story is not a
superlative lie but a story that bears the hall-
mark of truth.

If however it was not a lie the evidence of
Lalla, Atmaram, Munsami and Subramani do all tie
up with the times and places mentioned by each
other - I suggest their evidence bears the hall-
mark of +truth.

T Evidence of Munsami Reddy reviewed.

Called by prosecution and yet willing to hedge
and dodge on the issue of identification.

He says he was frightened "because Ram Bali is
a well-known person"

Reads out passages of the evidence -~ submits
that it was Ram Bali that Munsami saw that evening
and that the time was about 8.30 p.m.

This time fits in with the other times about
which we are certain. Submits this witness should

be believed.
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8. Evidence of Subramani the taxi driver.

Reviews his evidence.

Submits that the more he was Cross-—examined
the more he became certain of his facts. He only
admitted that he could possibly be mistaken as to
the date but he did not agree he was wistaken and
he ended up by saying he was certain about the
date.

I submit that it is morally certain and as
sure as anything is sure that on 28,12.59 at about
9,20 p.m, Subramani saw Bechu's car driven by Hari
Krishna crossed his bows coming out of the Drasa
turn off.

On this it means that part at least of the
alibi of first accused was fabricated and that

every witness supporting it has deliberately helped

to fabricate a false alibi. Why?

9. Reviews defence and evidence for defence.
1st Accused's alibi: '

Ram Bali put forward Ram Khelawar.'s cattle
complaint was the main topic of conversation that
evening. None of the others agree. Does this
not suggest that Ram Bali heard it raised before
he left and assumed they had continued discussing
it after he left.

Is not the whole story of these relatives
gitting up late together like this ~ a thing they
had never done before or since - to 11.00 p.m. in
a week day very strange?

I submit first accused's alibi is a tissue of
lies from beginning to end.

2nd Accused's alibi:

Muthu Kumar Sami's identification not very
authentic. He gave explanations about his iden-~
tification of another man also.

This discrepancy was such as to make it
possibly desirable and necessary to disregard his
evidence.

Then Muthu Sami Pillay -~ he only identified
second accused. If the enmity you have heard about
operated on the mind of this witness why did he
not identify first accused as well? -~ identified
second accused by a beam of a torch.
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Discrepancies do in certain circumstances
tend to suggest the essential truth of two or three
people's stories - whereas if all their stories had
been absolutely identical you would be entitled to
regard them as incredible.

Ishak says he was at Tavua. Seen by Police
C?l. at 7.05 p.m. and 11.45 p.m. i.e., a gap of
4% hours. Tavua to Vitogo is a journey of a
little over an hour by car. It was therefore
possible for second accused to have taken part in
this shooting and then returned home again by
11.45 p.m.

Reviews second accused's alibi.

Statement to the Police is contradicted in
important matters by first accused. Why did second
accused say he returned alone in taxi and not with
first accused that afternoon as said by Ram Bali.

Can Silar Saheb be believed about second ac-
cused's alibi? Silar Saheb says Bhikram was
there -~ second accused says he was not.

I submit this shows the whole falsity of sec-
ond accused's alibi -~ He was not there himself
at all and so he made this mistake.

Close at 1.10 p.m.

Court to Stuart: What evidence of an intent to
murder Dharma Reddy on the third count is there?

Stuart: I must concede there is none but I
submit there is evidence of a wounding P.C. Sect.
256. and an alternative conviction for that would
lie irrespective of the intent.

Court: Very well, I will consider that.

Hearing adjourned at 1.15 p.m. to 9.30
on 6th July, 1960.

5.7.60. _ (8gd.) Hammett, J.
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No. 36.
SUMMING UP

IN THE SUPREME COURT OF FIJI
Criminal Jurisdiction
Action No.6 of 1960

REGINA
] Ve
RAM BALI

SUMMING UP

It is now my duty to sum up. On matters of
law it is my duty to direct you and you mnmust ac-
cept those directions. On matters of fact howev-

. er you must form your own opinions. If therefore

during the course of my summing up I eXpress any
opinion on matters of fact or on the credibility
of the witnesses you may accept or reject those
views as you think fit. I am entitled to express
my opinions on such matters but you are not bound
to accept them.

When I finish summing up I shall adjourn the
Court so that you can retire and discuss the case
smongst yourselves. When you have each reached
your own opinions the Court will re-assemble and
you will each be asked to state in open Court
whether in your opinion each of the accused is
guilty or not guilty on each count. Your opinions
need not be the same - there is no need for you to
be unanimous in your opinions. What is asked of
you is that you each should voice your own indiv-
vidual honest and fearless opinion. I am not bound
by law by your opinions but they will carry great
weight with me when I then retire +to write my
judgnment.

The two accused are both charged, jointly, on
each of three counts of attempted murder contrary
to Section 239(a) of the Penal Code arising out of
one ghooting incident at Vitogo on the night of
the 28th December, 1959.

On the first count they are charged with at-
tempting to murder Subarmani Pillay; on the sec~-
ond count with attempting to murder Muthu Sami
Pillay and on the third count with attempting %o
murder Dharma Reddy.
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I wish first to deal with the law concerning
joint offences which are contained in Sections 21
and 22 of the Penal Code. The material part of
Section 21 reads :-

"When an offence is committed each of the
following persons is deemed to have taken
part in committing the offence and +to be
guilty of the offence and may be charged with
actually committing it, that is to say -

(a) Every person who actually does the act
which constitutes the offence
and
(b) Every person who aids or abets another
verson in committing the offence."

To give an example. If a person "A" shoots
at a man with the intention of killing him and he
is assisted by another person “B" who knowing "A's"
intention, keeps watch for him and shines a torch
for him or perhaps hands him the loaded gun, "B
is as equally guilty as “A" of attempting to mur-
der the person shot at, although “B" did not in
fact fire the gun. Further “B" may be charged with
the actual offence although he did in fact only
aid "A" in committing it.

The next point to remember is this - when two
or more persons form a common intention to prose-
cute an unlawful purpose in conjunction with one
another and in the prosecution of such purpose an
offence is committed of such a nature that its
commission was a probable consequence of the prose-
cution of such purpose, each of them is deemed to
have committed the offence and may be charged with
actually committing it.

The term "Attempt to murder" as the marginal
note of Section 239 of the Penal Code puts it, is
for technical legal reasons with which it 1is not
necegsary to worry you, to some extent misleading.
The material part of the section itself is what
really concerns us and this reads :-

"Any person who attempts unlawfully to cause
the death of another is guilty of a <felony
etc.

The definition of an “attempt", in law is laid
down by Section 408 of the Penal Code. To prove
that the accused attempted unlawfully to cause the
death of Subramani Pillay - on the first count -

In the
Supreme Court
of FPiji

No. 36.

Summing Up.

5th July, 1960
- continued.



In the
Supreme Court
of Piji

No. 36.
Summing Up.

5th July, 1960
- continued.

148.

the similar considerations do of course apply to
the persons on the second and third counts each of
which you must consider separately ~ the Crown
must establish the following matters -

Firstly: There must be proof of an intention to
cause the death of Subramani Pillay:

Secondly: There must be proof of a beginning to
put this intention into execution by
means adopted to its fulfilment;

and 10

Thirdly: There must be proof that the accused
: manifested their intention by some overt
act.

If therefore you came to the conclusion that

the first accused discharged a shot gun at short
range at Subramani Pillay you would be entitled
to infer from that that he intended to kill him.
You must however consider what the irntention was
before assuming it was an intention to kill. Again,
this evidence would be proof of both the beginning 20
to put the intention into execution and of the
necegsary overt act. If you also came to the con~
clusion that the second accused was present at
the time, aiding and abetting the first accused,
or in such circumstances that you came to the con-
clusion that he had a common intention with the
first accused, then although it was the first ac-
cused who fired the shot at Subramani Pillay, the
gecond accused would be equally as guilty on the
Tirst count as the first accused, and as equally 30
%uilty'as if he himself had fired the shot.

Similar considerations apply to the second and
third counts.)

Whet I wish to make clear however, gentlemern,
is this. Although it is open to you to draw these
inferences if you reach the conclusions I have in-
dicated it is not necessary that you should do so.
You must consider the whole of the evidence Dbefore
doing so. Furthermore, you must consider the case
for and against each accused quite separately and 40
independently - it is never a case of them "“sink-
ing or swimming together". Each man's case must
be considered separately.

Now as to the onus of proof. In this as in
every criminal trial the onus of proof rests on
the Crown to prove the guilt of the accused beyond
reasonable doubt. If after considering the evi-
dence as a whole you are left in reasonable
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doubt as to the guilt of the accused it 1is your In the
duty to express the opinion that he is not guilty. Supreme Court
It is only if you are satisfied of the guilt of an of Fiji
accused beyond reasonable doubt that you are en- _

titled to express the opinion that he is guilty. No. 36

In deciding which of the witnesses you be- ‘
lieve and which of the evidence you accept you must Summing Up.
be guided by the same standards of prudence and 5th July, 1960
judgment that you exercise in any matter of im~ - continued.
portance to you in your day to day lives and ex-

periences with your fellow men. You must exercise

in this matter a robust commonsense.

In this connection you will have to consider
what importance to attach to discrepancies between
both what one witness has said in evidence before
you, and in their statements to the Police, or in
their depositions before the Magistrate at  the
hearing of the preliminary inquiry which led +to
the accused being committed for trial. You must
also consider the discrepancies in a witness's own
evidence and those which arise when comparing the
evidence of one witness with another witness.

In this maiter again you must exercise pru-
dence and a robust commonsense.

It is open to Counsel and in fact it is his
duty to draw your attention to such discrepancies
and this has been done in this case in considerable
detail. After considering all that has been said
about them though, it is for you to decide what
weight you will attach to them.

This is a problem which is continually aris-
ing in the Courts in criminal cases - it is not
new or unusual. You may well have had personal
experiences of how two eye witnesses of +the same
event, even a short time after it has occurred, do
not always agree upon exactly what happened or the
sequence of dramatic events which occur with rapid-
ity or in surprising or frightening circumstances.

If in fact there were no discrepancies at all
between what several witnesses have said you might
indeced have good cause to consider whether their
evidence has not been carefully prepared and re-
hearsed before they come to Court.

It has been said in this Court by Counsel in
despair, "What are the witnesses to say?" If there
are any discrepancies in their evidence they are
all accused of being liars and if +there are no
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discrepancies they are all accused of having care-
fully rehearsed their evidence and therefore liars
also and in both cases all are unworthy of credit®.

What you must do gentlemen,; is to consider
the discrepancies you have heard and to which your
attention has been drawn and decide whether they
are of such major importance as to make you un-
willing to accept the evidence of the witness as
worthy of any belief - or whether they are of such
a nature as to make you consider the eviderce of
the witness should be treated with particular re-
serve and possibly only accepted if corroborated
by that of another witness - or whether the dis-
crepancies are of such a comparatively minor char-
acter as you might either expect or such as tends
to confirm your belief that the witness is truth-
ful and is trying to tell the truth. In other
words you must look out for and try to distinguish
between deliberate untruths and innocent or under-
standable mistakes. You are also entitled to con-
sider what has prompted the witness to give such
evidence.

In no case however may you substitute for
what a witness has said before you in the witness
box anything he has said on previous occasions
elsewhere.

There is one final matter I wish to deal with
before we come to the evidence in this case and
that is the question of the accused's characters.
You will recall that at one stage during the hear-
ing you withdrew from the Court so that I could
hear- Counsel in your absence. When you returned I
told you I would speak to you about +the matter in
ny summing up and this is what it was all about.

In a criminal trial the Crown are not permit-
ted to bring out any evidence of or to commént upon
the character of the accused save in a very limited
number of cases. It is, of course, open to the
Defence, if they so wish, to bring out evidence of
the accused's character. If the defence put the
accused's character in issue then it is all right -
but the Crown may not do so. The reason for this
is simple - it is that the accused must be judged
solely on the evidence concerning the specific
offence with which he is charged and not on the
basis of his past record. His fair trial wmight be
prejudiced 1if reference is made to his past by the
Crown. But even where, as in this case, the de-~
fence has deliberately put the characters of both
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the accused in issue, they must still not be judged
on their past but only on the evidence relevant to
these specific charges. In other words because an
accused person has previous convictions for assault
and has previously been convicted of murder and
then acquitted on appeal and has been subsequently
charged with attempted murder and may be a man who
some people may hold to be a man of bad character,
does not mean that he is more likely to be guilty
of the present offence charged. Do not therefore
allow yourselves to be prejudiced against the ac-
cused on account of past character or previous
convictions. '

There is, however, at least one aspect in re-
spect of which the first accused's character or
record can be considered when you consider the evi-
dence of the witnesses for the prosecution and
that is this. Sore of the witnesses for the prose-
cution - and I have in mind Munsami Reddy, Atmaram
and Lalla in particular - have indicated that the
reason why they did not go at once to the Police
to tell them what they have told us in the witness
box was that they were afraid. It is clear that
for a number of years there has been a feud at
Vitogo between one faction that is “pro Ram Bali"
and one faction that is “anti Ram Bali.

A witness who turns up some time after an
event has taken place and tells a story which im-
plicates an accused should not be given very mich
credence unless his delay in telling the Police
what he knows is accounted for. Munsami Reddy in
particular has said he never intended to tell the
Police what he knew and that it was only because
the Police came to him and questioned him that he
told them. Normally, gentlemen, as a matter of
prudence, I would have suggested that his evidence
should either be totally disregarded or else treat-
ed with the greatest possible caution ard not acted
upon unless corroborated, unless you were convinced
he had a bona fide reason for this delay and I
think that is what you must do in this case.

He has said that it was fear, and fear of the
first accused, that was the reason for him not go-
ing to the Police with his story at once.

In considering whether or not you accept this
explanation by Munsami Reddy you are perfectly en-
titled to consider the accused's record. In decid-
ing whether or not you accept Munsami Reddy's evi-
dence, and the weight you should attach to it, the
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evidence of the accused's record is relevant - but
that is the only instance in which it is relevant
as far as the case for the Crown against the first
accused is concerned. '

Now the case for the Crown, in brief outline,
is this - Subramani Pillay and his sons and
their families live in an isolated group of four
houses at Vitogo surrounded by cane fields. Vitogo
is a farming district off the King's Road between
Lautoka and Ba. On the night of 28th December,
1959, at about 9.00 p.m. a number of men came to
these houses with guns. Subramani Pillay  was
fired at, and injured, at the door of his house.
Muthu Sami Pillay, his son, was fired at at the
door of his house and the same shot injured Dharma
Reddy who did not appear but who was inside the
house at the time. A total of eight or mine shots
were fired into their houses in all.

Subramani Pillay recognized the first accused,
Ram Bali, by the light of his torch as the person
who fired at him.

Muthu Sami Pillay recognized <the second ac-
cused Isak Ali among the men who fired at him. His
brother, Muthu Kumar Sami Pillay, who lived in the
next house, also recognized the second accused
Ishak Ali among the men at the time the shots were
fired.

Atmaram and Ialla, who were in the house of
Lalla, in the vicinity, heard the sound of shots
and decided to come to the scene. On the way they
saw and heard people approaching them and hid on
the side of the track they were following through
the cane fields. They saw four men, the first of
whom was carrying a gun coming from the direction
of Subramani's compound. They recognized the first
man as Ram Bali, the first accused. These men were
going towards the river across which lies Drasa
garm and the road that leads to the main King's

oad.

The Defence of each of the accused is an alibi.
The first accused maintains that on the night of
the 28th December he was at the house of one Bechu
who is a farmer and storekeeper at Tuvu - which is
about a %0 minute journey by car and foot along
the King's Road and Drasa Farm Road from Vitogo in
the direction of Ba., He says he did not leave
Bechu's store that evening or night at all but was
sitting there drinking yagona and conversing with
relatives and friends the whole of the time.
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Amongst the people there with him was Bechu's son In the
Hari Krishna., The first accused was found at Supreme Court
Bechu's house by the Police when they went there of Fiji

at about 11,30 p.m. on 28th December immediately

they began their investigations into this shooting.

The first accused's alibi is supported by all but No. 36.

two of those persons with whom he says he was at g .

the material time. umning Up.
5th July, 1960

The second accused maintains that on the night
of the 28th December, he was at the house of h%g ~ continued.
wife's grandfather at Korovou, near Tavua, which
is a distance of about 35 miles and a little over
an hour's journey by car from Vitogo. He denies
he left his house that evening and his evidence is
supported by that of Silar Saheb, his wife's grand-
father. His alibi is to some extent supported by
the evidence of Police Corporal Prem Krishna who
saw the second accused at Silar Saheb's house at
Korovu at 7.05 p.m. when he went there to see Silar
Saheb on an altogether different matter. He said
he left, after speaking to Silar Saheb at 7.45 p.m.
At 11.45 p.m. that night he again called at Silar
Saheb's house to get a statement from the accused
concerning his movements that evening and he found
the second accused there.

In rebuttal of the defence of the first ac-
cused of an alibi the Crown has called and relies
upon, the evidence of two witnesses, in addition to
that of Subramani Pillay, Atmaram and Ialla. They
were lunsami Reddy and Subramani - a taxi driver
who is not related to Subrameni Pillay. Munsanmi
Reddy has related how at about 8.30 p.m. on the
night of the 28th December, 1959 he heard a car
stop on the road near Drasa Farm at Vitogo. A
short time afterwards he saw three men walking along
the track leading down to the river, across which
ig the compound of Subramani Pillay. He says that
one of these men looked to him like Ram Bali the
first accused. He said he only recognized one of
them slightly and this was Ram Bali the first ac-
cused. There can be no doubt that this witness
was not willing to say that he is now sure that
this man was Ram Bali although he has stated
clearly that when the matter was fresh in his mind
and he made his statement to the Police he  was
sure.

Subramani has told how on the night of the

28th December, 1959, at about 9.20 p.m. he was re~
turning to Lautoka on the Xing's Road in his taxi,



In the
Supreme Court
of Fiji

No. 36.
Summing Up.

5th July, 1960
- continued.

154.

when a car suddenly swung out in front of him from
the road near Drasa Farm at Vitogo. He had to
stop to avoid an accident. He says he recognised
the car as the small black Standard Saloon car be-
longing to Bechu, the storekeeper at Tuvu, and the
driver, Hari Krishna, the son of Bechu. He said
that inside that car were two or three passengers
whom he did not recognize. Ram Bali has said he
was with Heri Krishna and others all the evening
and that Hari Krishna did not go out in this car
that night.

As I have already told you, the onus of
proof rests on the prosecution, but if the Defence
set up proves conclusively to your satisfaction '
that the accused were elsewhere at the actual time
the offence was committed, the accused are en-
titled to be acquitted and there would be no need
for you to consider further the evidence of the
actual shooting. It might therefore be convenient
first to consider the evidence of the accused's
alibis in greater detail.

The first accused has called the following
people to give evidence to support his a11b1, in
addition to his own testimony:

1. Ram Khelawal
2. Bechu

3. Babu Ram

4. Jagai

5. Hari Krishna

You have heard them all and seen them as they
gave their testimony, which must be so fresh in
your nemory that I do not think any useful purpose
would be served in going through it all again. One
thing that must of course be considered by you is
that fact that there is evidence that all these
witnesses save Babu Ram are relatives of Bechu and
that Ram Bali himself is related to Bechu. In de-
ciding the weight that should be attached to their
evidence you should consider the extent +to which
their evidence may or may not be independent or
religble in view of these relationships. This also
is of course a factor you must consider when deal-
ing with the evidence of the witnesses for the
Prosecution. The evidence of all these witnesses
does appear to tally and to corroborate that of
the first accused save as to the main toplc of
conversation that evening. Nevertheless, in view
of the evidence to the contrary given by  other
witnesses it is fairly obvious that some of the
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witnesses for the Prosecution or the Defence have
told deliberate untruths as to the whereabouts of
Ram Bali that night and so you must consider wheth-
er it is possible or likely that all these defence
witnesses have deliberately given false evidence
concerning the first accused's alibi. The Crown
has drawn attention to the fact that all the wit-
nesses who support Ram Bali's alibi were relatives
of Bechu save Babu Ram who appears to be a very
0ld associate of his - it is of interest to note
that it was Babu Ram, the only person not related
to the others, who mixed the yaqgona with the other
Ram Bali and you may have thought he was on as
close terms to Bechu as any of the others. Further
it is suggested it was a most extraordinary coin-
cidence that there should be this gathering of
relatives, on a week day sitting up to 11.00 p.m.
on this particular night when at no time before or
since had they had a similar gathering. Many of
these witnesses appeared to agree that it was not
usual for them - being country folk - to sit up so
late at night unless it was necessary to do so and
none of them suggested that there was any particu-
lar necessity to do so that night. The prosecution
asks you to hold that it was more than a mere co-
incidence that they sat up on this particular night
and that that night it is alleged that Ram Bali
was seen at Vitogo taking part in this shooting.
It has been suggested that this was a carefully
prepared alibi thought out and planned in advance.

Since it seems clear that there are in fact
two factions in Vitogo who are at enmity, it is not
at all unlikely that if Ram Bali and members of his
faction had decided to go to Subramani Pillay's
house to stage this shooting that night, some
thought would have been given to the defence of a
false alibi in case the persons doing the firing
should later be prosecuted. In this event you may
consider it would be more likely to be relatives
and close friends who would be relied upon than
strangers or more independent persons from outside
that group.

In considering the evidence for the Crown in
rebuttal of the first accused's alibi there are a
nuntber of factors you should consider. It has
been suggested that neither Subramaniam Pillay, nor
either of his two sons, nor Atmaram, nor Lalla nor
Munsami Reddy actually saw the first accused, but
have with Subramani the taxi driver all given false
evidence on the matter. It may well occur to you
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that it is significant that none of them have given
exactly the same account of the incident as far as
the identity of the assailants is concerned. It
may seem to you to be unlikely that each one of
these witnesses has independently of all the others
decided to give false evidence. If their evidence
is all deliberately false, as is suggested by the
Defence, would it not seem more likely that they
would have discussed the matter between themselves?
In this event it appears to me tc be a matter that
needs consideration that there are so many distin-
guishing things about their evidence. For example
- if Subramaniam Pillay had determined falsely to
accuse and to place the blame for the shooting on
the first accused does it not seem curious that two
of his own sons ~ who say they were eye-witnesses
did not say they saw or recognized the first ac-
cused but recognized the second accused although
all of them agree there were more than one person
present. If the evidence of Subramaniam Pillay,
and his two sons Muthu Sami Pillay and Muthu Kumar
Sami Pillay, and Atmaram and Lalia is given delib-
erately falsely how is it that of them all three of

them said they recognized the first accused and no .

one else and two of them did not recognize him but
identified the second accused? Again, Munsami
Reddy said he saw three men but only thought he
recognized one - if his evidence is deliberately
given falsely why did he not say he had recognized
both accused? Why was he not so definite in his
recognition of the first accused at this trial as
he was in his statement to the Police if he has
come to Court deliberately to give false evidence
against the first accused. Again, if Subramani,
the taxi driver, has given false evidence deliber-
ately to implicate the accused, how is it that he
said he only recognized the car and the driver and
did not recognize the passengers? Is not +this
rather a strange way to give evidence if in fact
there was a pre-arranged deliberate plan to give
Talse evidence against the accused? This is one of
those instances where you must consider whether the
discrepancies and differences in the evidence of
the witnesses is an indication of the falsity or
the truth of their testimony.

As far as the evidence of Subramani is con-
cerned you will recall that he said he distinctly
remembered the place and time of the incident and
recognized the car and its driver, as Bechu's son.
He says the incident was impressed on his mnmind
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firstly because there would have been an accident
had he not stopped and that he spoke of the matter
to the clerk at his garage on his return there and
that the Police later came to him and questioned
him about it. He identified the date of the inci-
dent by refreshing his memory by reference to his
job sheet for that particular day. It was sugges-
ted to him that he was wrong in the date of +the
incident and that he had made a mistake - he did
however insist that he was not mistaken. In cross-
examination he said that he would with reluctance
admit of the possibility of a mistake but appeared
to be sure in his own mind that there had in fact
been no mistake. From the evidence of Hari Krish-
na it is clear that he denies he has ever at any
date driven Bechu's car as described by Subramani
the taxi driver. If he had driven it +to Drasa
Farm on some other date with which Subramani might
have confused this incident would not Hari Krishna
have said so? It seems therefore that you will
have to rule out the posgibility of a mistake in
the date. If you do that it is clear that Subram-
ani is either telling deliberate falsehoods or the
truth. He is not related to anyone in this case
and Ram Bali himself said he had no enmity with
him and Hari Krishna said he had no enmity with
him. Why shou;d Subramani tell untruths on this
matter? How was he to know that Hari Krishna was
not on his lawful occasions at the time? How was
he to know at that time that his evidence indirect-
ly implicates Ram Bali. He was thereafter cross-
examined as to his character. I think you will
probably agree that this was an iandication that
the defence considered that because he had been
convicted twice some 15 years previously he was a
man whose word should not be accepted. If you do
not believe - as apparently the defence did not -
that he has made a mistake you must consider wheth-
er he has, as is now suggested, deliberately given
false testimony. If so, why is it that he did not
identify the passengers in this car? If the com-
plainants to the Police went to all the trouble of
getting Subramani along to give false evidence
would it not surprise you that he did not identify
either the first or second accused? I personally
do not think the fact that Subramani did have two
convictions when he could have been no more than a
youth - some 15 - 17 years ago, is alone and of it-
self, very good grounds for saying that he 1s
necessarily not to be believed now. You heard him
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and saw him as he gave his evidence - did he ap-
pear to you to be telling lies dGeliberately? Did
he appear to be mistaken or in any doubt? or did
Le appear to you to be a witness of truth?

Then there is the evidence of Munsami Reddy.
You will recall that he said that one person of
the three he saw on the road that night at Drasa
Farm going in the direction of Subramani's house
he thought he recognized. He said it looked like
the first accused, whom he has known for a number
of years and of whom he is frightened and he
thought it was him. He said he was too frightened
to go to the Police and tell them or to tell Sub-
ramani Pillay to whom he is related for <fear of
being involved in this case and because he is
frightened of the first accused.

The first thing you must consider about his
evidence, in view of the delay that elapsed before
he made his statement to the Police, is whether
you accept or reject the reason he gave for this
delay. You have geen the first accused in  this
Court. He is quite a powerful looking man. He has
admitted to having been charged with the most
serious of offences involving violence. Although
he was once convicted of murder he was acquitted
on appeal but would not this alone cause some local
people to view him with some awe. lNMunsamy Reddy
is a slight man and a much more elderly perscn -
not very strongly built and from his appearance
and demeanour in this Court very quietly spoken
and somewhat reserved or shy. He says he was and
is frightened of the first accused. Do not con-
sider this to the prejudice of +the accused but
consider solely whether or not you believe Munsami
Reddy had reason tc feel frightened of the first
accused. Do you believe him when he said he was
frightened of him or was this just an excuse. If
you do believe him then you may consider his reas-
on for not reporting to the Police what he had
seen, as soon asg possible, to be acceptable to you.

You have heard read out what Munsamy Reddy
said to the Police and to the Court below and he
has said that that was the truth. In this Court
however, he did not say categorically that it was
the first accused he saw that night. The furthest
he would go was to say that he only recognized
slightly one of the men on the track to Vitogo at
about 8.30 p.m. He was asked who was the one he
recognized and he said it looked like Ram Bali the
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first accused whom he has known for 15 years or so.
In spite of being questioned by both Crown and the
Defence he stuck to his story that he thought it
was Ram Bali, or it looked like Ram Bali or it ap-
peared to him that it was Ram Bali. The final
question and answer in his orlglnal cross—-examina-—
tion were -

Q. And now today when you look back to December,
1959, you are not sure it was Ram Bali?
A. Yes.

You have heard and seen Munsamy Reddy as he
gave his evidence and you must decide whether you
accept it or not but you must not substitute for
it, what he has said on other occasions.

It is my opinion, which you may accept or re-
ject, that Subramani the taxi drivér was one of the
few independent witnesses in this case. There is
no evidence that he is related to either of the
factions we have heard of and he impressed me as
he gave his evidence, in spite of his old record,
as being a truthful witness and his evidence ap-
peared to me to have the ring of truth about it.

If you do accept the evidence of Subramani the
taxi driver it is clear that Hari Krishna did leave
Bechu's house that evening in Bechu's car and went
to the Drasa Farm Road near Vitogo where Munsami
Reddy saw a man whom, he says, he thinks was the
first accused. In those circumstances the rela-
tives and friends of the first accused who have
supported his alibi and who did not impress me very
favourably as they gave their evidence would appear
to have done so falsely and quite deliberately
falsely to have denied that Hari Krishna left
Bechu's house in his car that evening.

In those circumstances you should reject the
first accused's alibi.

The second accused's alibi is that he lives at
Korovou near Tavua - about 35 minutes from Vitogo
and that on 28th December, 1959 at 7.05 p.m. he was
seen there by Cpl. Prem Krishna. Cpl.Prem Krishna

was at or near his house, in Silar Saheb's compound,

until 7.45 p.m. and there is no evidence that the
second accused left before then. The evidence of
the shooting at Vitogo appears to indicate that it
took place at about 9.00 p.m. There is evidence
that it would take a little over an hour to go by
road from the second accused's house at Korovou,
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Tavua, to Vitogo - if he had to stop at Bechu's
house to pick up the first accused - as the case
for the Crown would appear to be - and then walk
from Drasa Training Farm Road to Vitogo it would
appear to require the best part of one and a2 half
hours to reach Subramaniam Pillay's house where
the shooting occurred. One and a half hours from
T.45 pem. would take up to 9.15 p.m. but these
times are not necessarily exactly accurate.

Silar Saheb has given evidence that the whole
0f that evening the second accused was at home
with him and when Cpl. Prem Krishne reached there
at 11.35 p.m. both the second accused and Silar

Saheb were there.

It would appear that there might just have
been time - by only a very narrow margin - for the
second accused to have left Korovou and +to have
taken part in this shooting by 9.00 p.m.

You have heard and seen Silar Saheb. There
is one major discrepancy between his evidence and
that of the second accused as to the presence with
them and their women folk of Bhikram after their’
evening meal. Again Silar Saheb is a relative of
the second accused.

Silar Saheb is an elderly man and he certainly
made a much more favourable impression upon me as
he gave his evidence than the other witnesses for
the defence. That of course is again a matter of
my opinion which you may accept or reject. You have
heard him and seen him as he gave his evidence and
it is for you to decide whether you believe him or
not. The only other witness whose evidence you
should consider in this respect is Muthu Sami Pil-
lay, since the prosecution has intimated -~ and
correctly in my opinion - that little or no reli-
ance should be placed in the evidence of Muthu
Kumar Sami Pillay in view of the major discrepan-
giig between his evidence and his statement to the

olice.

' Muthu Sami Pillay said he definitely recog-
nized second accused by the light of his torch dur-
ing the shooting.

You must bear in mind the time factor, and
the evidence of the second accused, Silar Saheb and
Muthu Sami Pillay.

If after considering that evidence as a whole
you do accept the second accused's alibi you should
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express the opinion that he is not guilty and there
is no need to consider further the evidence against
him concerning the actual shooting. If however
you do not accept the evidence in support of the
second accused's alibi you should go on to consid-
er the evidence of the actual shooting.

The evidence of the actual shooting at Subra-
maniam Pillay's compound is not very full.

The defence has insisted that the evidence of
the witnesses for the prosecution on this matter
is false and is put forward as a fabrication
against the first and second accused out of sheer
prejudice and malice and fear because of the long
standing feud between what has been called the "Pro
Ram Bali" and the "Anti Ram Bali" factions.

Whilst the defence has not gone so far as to
suggest that the whole shooting incident was bogus
and manufactured and that Subramaniam Pillay and
his sons or their friends fired those shots them-
selves and fabricated the whole incident you must
first consider that possibility, if only to reject
it. Since three people were actually injured by
shot I do not think you will have any doubts in re-
jecting such a suggestion as untenable.

You will therefore I think proceed on the
premise that some person or persons did come to the
scene that night and fire those shots at  those
houses with aggressive intent. Subramaniam Pillay
says he recognized the first accused, Ram Bali as
one of those persons and Muthu Sami Pillay says he
recognized the second accused as another of them.

Either they were telling the truth - in which
event the first and second accused are guilty - or
else they were not telling the truth. If they were
not telling the truth there are three possibili-
ties to consider :-

(1) They did not recognize their assailants
at all; or

(2) They think that they did recognize them
and have by a bona fide mistake identified
the accused; or

(3) They did recognize them and have deliber-
ately falsely accused the first and second
accused.

I think you will agree that the last possi-
bility is so unlikely - since Subramani himself
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was actually wounded and would be most unlikely
deliberately to shield the name of the person who
wounded him if he knew it.

Therefore they either did not recognize their
assailants at all or else they have made a bona
fide mistake in their identifications.

It is the contention of the defence that Sub-
ramaniam Pillay and Muthu Sami Pillay did not re-
cognize their assailants at all and have deliber-
ately falsely accused the first and second accused
because of their animosity towards them arising
out of the feud between the pro Ram Bali faction
and the anti Ram Bali faction & Vitogo.

It is obvious that this is a possibility that
must be most seriously considered. As was pointed
out by both Counsel, there is no duty on the Crown
to prove a motive for a crime but it is clear that
hatred and enmity are powerful motives that might
well have caused the accused to fire these shots
as well as to cause Subramaniam Pillay and his son
to blame the two accused for them if they had not
recognized their assailants.

On the other hand, if Subramaniam had not re-
cognized his assailant and had decided deliberately
falsely to accuse the first accused, would you not
have thought it likely that he would have ensured
his sons joined with him in his false accusation?

I do not intend to take you all through the
testimony of these two witnesses again - you have
had pointed out to you at great length the discrep-
ancies in their testimony and it is for you to de-
cide whether you believe them to be witnesses of
truth or not. You saw and heard them in the wit-
ness box. Subramanian Pillay, a man aged 75 of
simple dignity gave his evidence clearly and ap-
peared on the face of it, to me to be a witness of
truth but there were a number of features in his
evidence which were not altogether satisfactory
and which you will have to consider carefully. For
example, he said he had never worn glasses and yet
his son said that he had worn glasses for reading
vntil about four or five years ago. I see no
reason why his son should say this if it were not
true. Why did Subramanian assert he had never
worn glasses? Was it forgetfulness? I doubt it.
Was it a matter of vanity? Was it to avoid any
suggestion that he could not see properly? Again
I do not understand why he said he did not know
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A.5.P. Walli Mohammed when it seems that in fact

he did know him, from the evidence of A.S.P. Walli
Hohammed. On the other hand he did refer to Sgt.
Shiu Narayan as "Surju'" - did he perhaps know Walli
Mohammed by the name of "WNambiar" as A.S.P. Walli
Mohammed said? He said that it might well be that
Subrameniam Pillay did not know him by name. What-
ever the truth may be I did not understand what ad-
vantage was to be gained by Subramanian falsely
denying knowing A.S.P. Walli Mohammed.

Iy own view on this, is that although I felt
that both Subramanian Pillay and his son Muthu
Sami Pillay were telling the truth on the matter
of identification of the two accused, there were
certain features in their evidence which would

.make me hesitate to accept their testimony without

reserve unless it were corroborated in some mater-
ial way. That is my view, gentlemen, but you must
make up your own minds on this.

Some measure of corroboration of the evidence
of Subramanian Pillay is to be found in the evi-
dence of Atmaram and ILalla, if you accept it.

Here again, you have been addressed at con-
siderable length on the reasons why the Defence ask
you to reject their testimony. Many of these are
matters which you must consider very carefully but
it is for you to decide whether or not you do ac-
cept or reject the evidence of these two witnesses.
Their story does not sound inherently improbable
and it does tie up with the evidence of both Sub-
ramani the +taxi driver and Munsamy Reddy if you
accept that. Do you believe the reason for their
delay in informing the Police what they say they
had seen? Atmaram said he was frightened to tell
the Police for fear of what might happen to him.
Here again you have the same fear that Munsamy
Reddy voiced. It seems that there have been a num-
ber of shooting incidents in the Vitogo area which
is some way away from a township and the aid of the
Police. I personally could quite well understand
these two being too frightened to go that night in
the dark the six miles odd to the Police Station
at Lautoka to report the matter. One would have
thought that the next day they cauld have made a
report but Atmaram said quite openly it seemed to
me that he was afraid to do so. Il may well be
that you will believe him - there certainly has
been an atmosphere of fear discernible throughout
thie case. MNunsamy Reddy certainly appeared fright-
ened as he gave his evidence.
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One of the matters you should bear in mind
when considering whether to accept or reject the
evidence of Iglla and Atmeram is this. Both of
them say they recognized the first accused with
the men coming away from the direction of Subrama-
nian Pillay's compound after the shooting that
night. Atmaram knew the second accused well. He
did not recognize him amongst these men. If as
the Defence suggests, Atmaram and Lalla did not
see these men at all and their evidence is fabri-
cated does it not seem strange that they did not
say they saw both the first and second accused
amongst them? or that one saw one and one the
other? If the testimony of Lalla and Atmaram were
concocted and fabricated after the event - as is
suggested by the defence - and was not held back
by fear as Atmaram maintains - is it not rather
extraordinary that their stories were not fabrica-
ted to greater effect? I find this so difficult
to understand that I personally feel it is a very
strong point indeed against the suggestion of the
Defence.

You must consider also that if Ialla and At-
maram were witnesses of truth how it was that they
did not recognize the second accused. If he were
there surely they would have seen him. To this
extent therefore the evidence of Lalla and Atmaram
if believed serves to corroborate the evidence of
Subrananian Pillay that the first accused was one
of the people who fired at his house and serves
also to corroborate the defence of the second ac-
cused that the second accused was not there.

There is evidence, if you accept it that would
entitle you to hold that the first accused fired a
shot at Subramaniam Pillay as described by him. If
you do accept this evidence tlien if you believe,
as I think you probably would, that the intention
was to kill him then you should express the opin-
ion that the first accused is guilty on the first
count. There is no corroboration of the evidence
of Muthu Sami Pillay concerning the identity of
the second accused but if you did accept his evi-
dence that the second accused was present and fired
at him with the intention of killing him then you
should express the opinion that the second accused
is guilty of attempted murder on the second count.
If you believe both of them then you should express
the opinion that both the first and the second ac-
cused are guilty on the first and second counts.

The third count concerns Dharma Reddy who if
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the witnesses for the prosecution are to be be-
lieved was injured by the same shot that was fired
at Muthu Sami Pillay. You may well consider that
there is no evidence of any intention to kill
Dharma Reddy. If however you are of the opinion
that the second accused fired at Muthu Sami Pillay,
in presence and with the aid of or acting in con-
cert with the first accused and in the course of
the firing he wounded Dharma Reddy then you will
be entitled to find the first and second accused
guilty on the third count of wounding Dharma Reddy
- a misdemeanour under P.C. Section 256.

You have a difficult task, gentlemen, and I
ask you to be patient and think carefully before
expressing your opinions. In this case a number
of witnesses have spoken of having been afraid to
tell the Police what they knew at once., If you
believe this is a mere excuse without foundation
you should give little weight indeed to their tes-
timony. It is difficult however sitting in the
security of this Court House, in a township with
the Police near at hand, sometimes, to appreciate
fully the feelings the people living outside a
township may have - where there are no tarsealed
roads - where there are no lights on the roads or
on the tracks through the canefields and  the
countryside -- and where a number of cases of shoot-
ing and violence have been heard of - and where
there is little if any electric light in the houses
and where dark nights are indeed very dark. If you
do believe these witnesses were indeed afraid +to
speak then you must consider carefully their testi-
mony before rejecting it simply on the ground that
they did not go at once to the Police to make their
statements.

Nevertheless whilst bearing agll this in mind
you must not overlook my direction to you on the
onus of proof.

One final point concerning the evidence of the
experiment carried out by Mr.C.A.Patel for the de-
fence. ©Since he was not an expert he was unable to
express any opianion on the variance between the re-
sults of a shot fired with a shot gun with a choked
barrel and that fired with an unchoked barrel. One
would also imagine that the age of the cartridge
fired, the length of the gun barrel and the make of
the gun used might possibly affect the results. In
this case there is no evidence of what make of gun
or tyve of barrel was used to fire these shots. The
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In the only evidence you have is that certain signs were
Supreme Court found on these houses - {(and even the two holes on
of Fiji Subramanian Pillay's house which Ir.Walli Mohammed

said looked like bullet holes may not have been
caused by bullets) - that shots had been fired at

No. 36. them. ¥mpty cartridge cases were found a compara-
Summing Up. tively short distance away.
5th July, 1960 - In my opinion, the evidence of Mr. C.A. Patel
- continued. is not very helpful. It shows the results he ob-

tained by using a particular shot gun, the make of 10
which and the length of barrel of which were not
disclosed - nor was the gun produced for us to see

~ with a choked bvarrel. The results indicate mere-~

ly that with that particular gun and that particu-

lar barrel the results obtained by a direct hit by

the main charge of shot on a similar door to that

of Subramanian Pillay's house, at the distances

stated, would be. There is no evidence for ex~
ample of what with that gun even the results would

have been had the gun been discharged when the aim 20
of the firer was bad and the main charge of shot

was received not directly on the door but on the
metal wall immediately beside the door where the
hole in the wall is marked in Exhibit B2. It ap-
rears to me therefore that you may feel +that this
evidence is too inconclusive for you to draw any
definite conclusions from it to apply to this case.

I feel there is little further I can say which
will be of assistance to you.

When you retire will you please consider the 30
evidence carefully and formulate your opinions.

When you return I would like to kaow your in-
dividual opinion on the following matters.

Firstly: I wish to kmow whether or not you believe
and accept the alibi of each accused in this case.

Secondly: I wish to know your opinion as to the
guilt or otherwise of each of the accused on each
of counts 1, 2 and 3.

I shall now adjourn the hearing so that you
can discuss the matter amongst yourselves. 40

6.7.60. ' Sgd. C.J HAMMETT, J.
On resumption at 11.50 a.m.

Accused, Counsel and Assessors.
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ASSESSORS OPINIONS: In the
Suprene Court
1. (a) As to the alibi of the first accused of IMiji
1st Assessor - I do not accept +the first
accused's alibi. No. 36.
2nd Assessor - I_ accept the alibi of the Summning Up.
first accused. 5th July, 1960
3rd Assessor - I accept it. - continued.

(b) As to the alibi of the second accused
lst Assessor - I accept it.

10 2nd Assessor - I also accept it.
3rd Assessor ~ I accept it.

2. As to the general issue.

1st Assesgssor - 1lst Count -
1st Accused NOT GUIITY
2nd Accused NOT GUIITY

2nd Count -
1st Accused NOT GUIITY
2nd Accused NOT GUILTY

3rd Count -
20 1st Accused NOT GUIITY
2nd Accused NOT GUILTY

2nd Assessor - 1lst Count -
1st Accused NOT GUILTY

2nd Accused NOT GUIITY

2nd Count -
1st Accused WOT GUILTY
2nd Accused NOT GUIILY

3rd Count -
1st Accused NOT GUIITY
30 2nd Accused NOT GUILTY

3rd Assessor - 1lst Count -
1st Accused NOT GUIITY
2nd Accused NOT' GUIITY

2nd Count -
1st Accused NOT GUILTY
2nd Accused NOT GUILTLY

3rd Count -
1st Accused NOT GUILTY
2nd Accused NOT GUIILIY

40 Court adjourns for judgment at 2.00 p.m.
6.7060. HAMMT, Jo
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No. 37.
JUDGMENT

IN THL SUPREME COURT OF FIJI
Criminal Jurisdiction
Action Number 6 of 1960

BETWEEN REGIDNA
- Ve ’
1. EAM BALI
2, ISHAQ ALI
" JUDGMENT

The two accused are charged on three counts
of attempted murder contrary to Section 230(a) of
the Penal Code arising out of a shooting incident
at Vitogo on the night of 28th December, 1959.

The case for the Prosecution is that at about
0.00 p.m. on 28th December, 1959 a number of per-
sons came to the compound of Subramaniam Pillay at
Vitogo where he lives with his sons in four houses.
Shots were fired at these houses and hit the houses
of Subramaniam Pillay, Muthu Kumar Sami Pillay and

Muthu Sami Pillay. Subrameniam Pillay and Muthu

Sami Pillay came to the doors of their respective
houses and were hit by shot-gun pellets and Dharma
Reddy who was inside Muthu Sami Pillay's house was

- wounded slightly. Subramaniam Pillay said he rec-

ognised the first accused, whom he had known well
for a number of years as the person who fired at
him and Muthu Sami Pillay said he recognised the
second accused who fired at him.

Atmaram and Lalla, who were in Ialla's house
at the time came towards the scene on hearing the
shots being fired and saw armed men coming from
the direction of Subramaniam Pillay's compound.
They hid in the bush beside the track and recog-
nised the first of these men as the first accused.

The defence of each accused is an alibi. The
first accused maintains he was at the house of
Bechu, a relative, at Tuvu, & place that could be

- reached from the scene of the shooting in about

half an hour by foot and car, all the evening of
the 28th December, with relatives and friends

amwongst whom was Hari Krishna, Bechu's son. A1l
but two of these have given evidence in support of
the first accused's alibi, including Hari Xrishna.
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The defence of the second accused is that on In the
the night of the 28th December, 1959 he was at the Supiciz Court
house of Silar Sgheb, his wife's grandfather - at of Fiji
Korovou, Tavua, a distance of about 35 miles from e
Vitogo. Cpl. Prem Xrishna saw him there at 7.05 N 7
p.m. on the evening of 28%th December and he did °. 37.
not leave the place until 7.45 p.m. Silar Saheb Judgment.

has given evidence supporting this alibi of the ; _
second accused that the second accused did not go 6th July, 196C
out that night. I am quite satisfied it would

take about one and a half hours to have travelled
from Silar Saheb's house in time to have taken part
in the shooting of Subramaniam Pillay's house that
night.

In rebuttal of the alibi of the first accused
the Crown has called two witnesses - the first is
Munsamy Reddy who says that at about 8.30 p.m. on
the evening of 28th December he heard a car stop
on or near the Drasa Farm Road and then saw three
men going along the track leading from Drasa Train-
ing Farm to the Vitogo River where there is a ford,
and across which about a half a mile away lies the
coupound of Subramaniam Pillay. He says he only
recognised one of these wen, slightly but that man
appeared like the first accused and he thought it
was the first accused whom he knows well. He was
not prepared to go as far as to say he was sure it
was the first accused. The second witness was Su-
bramani, a taxi-driver who stated that at about
9.20 p.m. on 28th December, 1959 he saw the car of
Bechu, being driven by Bechu's son Hari Krishna
from the road leading to Drasa Farm on to the Kings
Road. He says he was returning to Lautoka at the
time and he had to stop to avoid colliding with his
car.

I have directed myself in accordance with the
terms of my summing up to the Assessors and I have
given careful anxious consideration to all that has
been urged by Counsel as to why the evidence of the
witnesses for the prosecution should not be accept-
ed. In particular there is the delay of Munsamy
Reddy, Atmaram and Lalla, in informing the Police
what they knew of this matter. In the absence of
a satisfactory explanation for the delay their evi-
dence is of extremely doubtful value. They have
all said that it was fear that caused them to re-
nain silent at first. I have given this matter
considersable thought. It is cbvious that a long
standing feud or dispute in the Vitogo area has re-
sulted in the rise of two factions - one has been

~ continued.
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termed "Pro Ram Bali' the first accused and the
other as “Anti Ram Bali", which are at enmity and
people might well try to avoid becoming directly
involved in such a matter. After considering the
evidence as a whole I have no hesitation in accept-
ing the explanation of these witnesses for thelr
delay and reluctance in making statements to the
Police.

As far as the alibi of the second accused is
concerned, it is clear that he could only by & very
narrow margin of time, if at all, have travelled
from Silar Saheb's house at Korovou, Tavua to Vit-
ogo to have taken part in the shooting. Further I
was impressed by the evidence of Silar Saheb in
spite of one major discrepancy from the evidence
of the second accused. The Assessors have unanl-
mously expressed their opinion that +they accept
the alibi of the second accused and I see no reas-
on to differ from them.

As far as the alibi of the first accused 1is
concerned I was not at all favourably impressed by
the demeanour of the evidence of the witnesses
called to support it. On the other hand, the evi-
dence of Subramani, the taxi driver, who appears
to me to be an independent witness and who said he
saw Hari Krishna driving Bechu's car at about 9.20
p.m. that evening out of the Drasa Farm Road did
impress me. I have considered the evidence of his
past record, but I do not consider that alone 1is
sufficient to destroy the value of his testimony
which I accept.

I do, therefore, hold as fact that on 28th
December, 1959 Hari Krishna the son of Bechu drove
Bechu's car away from the direction of Drasa Farm
towards Tuvu at about 9.20 p.m. I reject the
evidence of the first accused and his witnesses
that at that time Hari Krishna was with the first
accused and others at Bechu's house, but hold he
was driving this car with two or three passengers
a8 related by Subramani.

The attempt of the first accused to establish
that he was with Hari Krishna and others at the
house of Bechu at the time of the shooting is false
to the extent that I am quite satisfied that at
9.20 p.m. Hari Krishna was at Drasa Farm Road -
with two or three other persons in Bechu's car. The
first accused and his witnesses have all given what
I am quite satisfied is false evidence, concerning
the movements of Hari Krishna and Bechu's car that

10

20

30

40



10

20

50

40

171.

evening and I do not accept their evidence concern-
ing the first accused's alibi at all. Further the
nature of this evidence makes it abundantly clear
that there must have been pre-arranged planning of
this matter which gives it even greater signifi-
cance.

The divided opinion of the Assessors on this
issue has caused me t0 consider the matter care-
fully, but I have no hesitation in reaching this
conclusion and in accepting the evidence of Subra-
mani the taxi driver on this issue and rejecting
that of the first accused and his witnesses. I al-
80 accept the evidence of Munsamy Reddy.

It is now necessary to consider the evidence
of Subramaniam Pillay, Atmaram and Lalla all of
whom say they saw the first accused with others at
or near the scene of the shooting at the material
time. I have considered all that has been urged
by Counsel why this evidence should be rejected.
Subramaniam Pillay did, nevertheless, appear to me
to be telling the truth on the issue of the identi-
fication of the first accused and I believed him.
His evidence ig supported by that of ILalla and At-
maram which I also accept. I do not believe that
the whole of the evidence of these three witnesses
has been fabricated as has been suggested by the
Defence in spite of the discrepancies which appear
in their testimony and the apparent inconsistencies
in their conduct most of which I believe were
caused by their fear.

In view of the opinion of the three Assessors
that the first accused is not guilty on any of
these three counts I have reconsidered the evidence
in this case. Since I do not accept the first
accused's alibi and I do believe the evidence of
Subramaniam Pillay when he said he saw and identi-
fied the first accused when the gun was fired at
him and I believe the evidence of Atmaram and Lalla
that after the shots were fired they saw the first
accused and others coming away from the direction
of Subramaniam Pillay's compound, I do not feel
able to accept the opinion of the Assessors on this
matter. I do not feel the slightest shadow of
doubt in my mind about the guilt of the first ac-
cused.

The evidence of these witnesses all supports
and fits in with the evidence of Munsamy Reddy
which I accept who said he saw three persons one of
whom he said he did at the time slightly recognise
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as Ram Bali, the first accused, going towards Sub-
ramaniam Pillay's house shortly before the shoot-
ing and with the evidence of Subramani, the taxi
driver who said that at about 9.20 p.m. i.e. short-
ly after the shooting when allowance is made Ifor
the time to get there, he saw Hari Krishna driving
Bechu's car, with two or three persons inside it,
away from the area in the direction of Bechu's
house where Ram Bali was living at the time.

In these circumstances I hold that the first
accused with others came to the compound of Subra-
maniam Pillay on the night of 28th December, 1§59
at about 9.00 p.m. and fired a gun at Subramaniam
Pillay who was at the door of his house at the time
and slightly wounded him. The circumstances under
which the gun was fired are such that I am abund-
antly satisfied that the first accused'!s intention
was to kill Subramaniam Pillay. I, therefore, find
the first accused guilty on the first count of
attempted murder contrary to Section 239(a) of the
Penal Code as charged.

On the second count I hold that the first ac-
cused was present with others when shots were fired
at Muthu Sami Pillay's house at the material time
when he appeared at his door, which wounded him, in
such circumstances that the intention of the person
firing that gun was to kill him and that the first
accused was acting under a common design with that
person. I, therefore, find him guilty on the
second count of attempted murder contrary to Sec-
tion 239(a) of the Penal Code as charged.

On the third count, I hold that the shot which
wounded Muthu Sami Pillay also wounded Dharma
Reddy who was inside the house at the time. There
1s no evidence of any intention to kill Dharma
Reddy. I do, therefore, find the first accused
not guilty of attempted murder as charged on the
third count but guilty of wounding Dharma Reddy
contrary to Section 256 of the Penal Code.

I find the second accused not guilty on each
of counts 1, 2 and 3 and I direct that he be set
at liberty.

(Sgd.) HAMMETT, J.
6.7.60.
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WEDNESDAY 6th July, 1960 at 3.00 p.m.

Both accused present in custody.
Assessors present.

Stuart for the Crown.

Koya for the Defence.

JUDGMENT DELIVERED.
6.7.60 Hammett, J.

No. 38.

ALLOCUTUS

WALLI MOHAMMED (m) s/Ramayan, Asst. Supdt. of Po-
lice - Stationed at Lautoka - in English.

The accused was convicted on 12.5.,52 on a
charge of common assault. He has no convictions
since that date.

The accused is aged about 32 - he is a cane
farmer and he resides at Vitogo. He had lived
there for about 10 years up to last November 1959.
He has since moved to Tuvu to live, leaving his
family in Vitogo.

There have been four cases of shooting report-
ed in Vitogo since last October.

KOYA: The one conviction of assault is adnmitted.

Cross-Examination: The four reports of shooting
recently in Vitogo do not include the present case
which would make five in all.

There was also one just before 12 months ago.

I know of no convictions against the accused
since 1952 apart from the fact that last year he -
was bound over to keep the peace.

Since the accused's arrest there have been
three cases of shooting in the area nothing to do
with the accused.

Re-Examination: Since the end of 1958 there have
been a total of 6 cases of shooting in the Vitogo
area. In these there were three deaths - all these
three were murder cases.

6.7.60. HAMMETT, dJ.
KOYA: I have nothing further to say My Lord.
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ATTOCUTUS : =

I wish to say I have done nothing wrong and
I ar being wrongly convicted.

SENTINCE ¢ -

There is no question of you being made a
scapegoat for others. The offences of which you
have been convicted are most serious ones quite
apart from the other cases of shooting which have
been referred to just now.

Pirst Count - 9 years imprisonment.
Second Count - 9 years imprisonment.

Third Count - 1 year imprisonment.
(A1l sentences to run concurrently)

6.7.60. HAMMETT, J.

No. 39.

NOTICE AND GROUNDS OF APPEAL

COURT OF APPEATL RULES

NOTICE OF APPEAL OR APPLICATION FOR LEAVE 10
APPEAL AGATHNST COWVICTION OR SENTENCE.

T0: The Registrar of the Court of Appeal.

RAM BALI son of Ludur, convicted before the Supreme
Court at Lautoka of the offence of attempting mur-
der contrary to Section 2%9(b) of the Penal Code
on the first count and of the offence of attempted
murder contrary to Section 239(b) of the Penal
Code on the second count and of the offence of un-
lawfully wounding contrary to Section 256 of the
Penal Code on the third count and sentence to nine
years imprisonment each aon the first and second
counts respectively and one year's iunprisonment on
the third count on the 6th day of July, 1960, and
detained in H.M. Gaol at TLautoka.

I, the above-named Appellant, hereby give you
notice that I desire to appeal to the Court of Ap-
peal against my conviction on the following grounds:

1. THAT the learned trial Judge erred in law in
expressing his own opinion on matters of fact (in

10

20

30



10

20

50

40

175.

particular on the question of the credibility of
the witnesses) in his summing-up to the Assessors
and in so doing the learned trial Judge had formed
hig own view in advance as to the guilt of the
Appellant and thereby disabled himself from receiv-
ing the gid of the Assessors for the purpose of
formulating the judgment of the Court. Conse~
quently there has been a substantial miscarriage

of justice. '

2. THAT din any event the learned trial Judge
erred in law in not taking into account the opin-
ions expressed by the majority of the Assessors on
the question of the alibi set up by the Appellant
and the unanimous opinion expressed by all the
Agssessors that the Appellant was not guilty on all
three counts with which he was charged. Conse~
quently there has been a substantial miscarriage
of justice.

3. THAT +the case for the prosecution entirely
depended on questions of fact, namely whether Su-
bramaniam Pillay, Muthukumar Samy Pillay, Muthusamy
Pillay, Dharma Reddy, Munsamy Reddy, Atmaram, ILalla,
and Subramani were to be believed and after a clear
direction on this point and despite the learned
trial Judge's own views thereon, the majority of
the Assessors accepted the alibl set up by the
Appellant and all the Assessors unanimously ex-
pressed that the Appellant was not guilty on any
count. In the circumstances, it was abundantly
clear that the Assessors had disbelieved the said
prosecution witnesses and the learned trial Judge
had not any cogent or good reason or reasons to de-
part from the opinions expressed by the Assessors.

4, THAT +the learned trial Judge misdirected him-
self in law in accepting the testimony of the pro-
secution witness Munsamy Reddy having regard to the
fact he had given an earlier statement to the Police
which conflicted with his evidence in Court, the
erfect of which was to nullify his evidence as a
whole. Consequently there has been a substantial
miscarriage of justice.

5. THAT +the learned trial Judge erred in law in
failing to consider the evidence relating to each
count separately.

6. THAT the learned trial Judge wrongfully dis-
allowed Defence Counsel's cross-—-examination of the
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prosecution witness Assistant Superintendent of
Police Wali Mohammed on matters relating to the
deliberations of a meeting held at the Kisan Sangh
Hall, Lautoka, on the 2nd day of January, 1960,
concerning the inquiries into the alleged shooting
at the house of Subramaniam Pillay on the night in
question and the evidence against +the Appellant
at which meeting the alibi of the co-accused Ishag
Ali was discussed and when Senior Superintendent
of Police Mr. Beat and the said lr. Weli Mohammed,
two Solicitors and several persons from Vitogo
were present. Consequently there has been a sub-
stantial miscarriage of justice.

7. THAT the learned trial Judge failed to scru-
tinize the evidence of the progecution witness Su-
bramaniam Pillay and failed to take into account,
inter alia, the following matters.

(a) that his evidence was entirely inconsis-
tent with the evidence of Muthukumar Samy
Pillay, Muthusamy Pillay and Dharma Reddy;

(b) that he gave an incredible account how
five (5) people had fired shots at his
house on the night in question, how he
identified the Appellant as being the
assalilant who, after a short interval,
had fired shot at this door and how he
was injured by the shot allegedly fired
by ‘the Appellant.

(c) that his evidence, on material matters,
was in conflict with the evidence of Con-
stable Jairaj and also with the evidence
of the Assistant Superintendent of Police
Mr. Wali Mohammed.

(d) that he give contradictory account before
the Court as to how the marks shown on
his torch light (Exhibit "C") were caused.

8. THAT +the learned trial Judge failed to take
into account that the evidence of Muthukumar Samy
Pillay (taken with the former inconsistent state-
ments to the Police) the evidence of Muthusany
Pillay and the evidence of Dharma Reddy conflicted
with each other to such an extent that there was
of necessity a grave doubt on the prosecution's
case as whole and therefore the Appellant was en-
titled to a verdict of not guilty on all counts.
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9. THAT the learned trial Judge ought not to
have accepted the evidence of Muthusany Pillay in-
asmuch as he had given contradictory evidence at
the Preliminary Inquiry on material matters and
that his evidence conflicted with the evidence of
Dharma Reddy on material matters.

10. THAT +the learned trial Judge ought not to
have accepted the evidence of Lalla inasmuch as he
had given contradictory evidence at the Prelimin-
ary Inquiry on material matters, his evidence con-
flicted with the evidence of the Assistant Super-
intendent of Police Wali Mohammed on material
matters, that he was a biased witness and that
there was inexplicable delay on his part to the
report the matter to the Police.

11. THAT +the learned trial Judge ought not to
have accepted the evidence of Atmaram inasmuch as
his evidence conflicted with the evidence of the
Assistant Superintendent of Police Wali Mohammed
on material matters, that he was a biased witness
and that there was inexplicable delay on his part
to report the matter to the police.

12. THAT the learned trial Judge in any event
ought not to have accepted the evidence of Munsamy
Reddy for the reasons that he was a biased witness,
that he was related to the complainants Subramaniam
Pillay and Muthusamy Pillay, that Counsel for the
Prosecution disbelieved him to such an extent that
he applied to the Court for leave to cross-examine
him and that there was inexplicable delay on his
part to report the matter to the Police.

13, THAT +the learned trial Judge ought not +to
have accepted the evidence of Subramani the taxi
driver for the reasons inter alia that he gave an
incredible account that he saw the car allegedly
driven by Hari Krishna on the night of +the 28th
December, 1959, and that there was inexplicable de-
lay on hig part to report the matter to the Police.

14. THAT +the learned trial Judge failed to take
cognizance of the fact there was no evidence before
the Court cancerning the effectiveness or otherwise
of the Torch Light (Exhibit "C") with which Subra-
maniam Pillay allegedly saw five (5) persons in the
first instance and the Appellant on the second in-
stance on the night in question. Consequently
there has been a substantial miscarriage of justice.
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15. THAT +the learned trial Judge erred in law in
taking judicial notice of the fact that there are
no tarsealed roads in Vitogo, that there are no
lights on the roads and there is little if any
electric light in the house and where dark nights
are very dark and holding the view that for these
and. other reasons people in that area are reluctant
to report matters to the Police without delay con-
cerning criminal offences committed in +the said
area.

16. THAT the learned trial Judge ought not to
have accepted the explanations put forward by the
prosecution witnesses Atmaram, Lalla and Munsamy
Reddy that because they were afraid, of the Appell-
ant, they did not report the matter to the Police
without delay.

17. THAT +the learned trial Judge wrongly laid
emphasis on the physical characteristics of the
Appellant and wrongly accepted the view that in-
asmuch as the Appellant appeared to be stronger
man than Munsamy Reddy, the latter of necessity
was under fear and that therefore the said Munsany
Reddy had legitimate excuse for his delay in re-
porting the matter to the Police.

18. THAT in dealing with the explanations put
forward by prosecution witnesses Atmaram, Ialla
and Munsamy Reddy as to why they did not report
the matter to the Police without delay, the learned
trial Judge ought not to have taken into account
the previous convictions or the character of the
Appellant for the reasons inter alia the said
witnesses testified that they did not belong to
Yanti Ram Bali" faction in Vitogo and put them-
selves forward as independent witnesses.

19. THAT +the evidence tendered by the Defence
witness Mr.C.A.Patel threw a grave doubt on the
testimony of Subramaniam Pillay and the prosecu-
tion's case as a whole and that therefore the Ap-
pellant was entitled to an acquittal on &ll counts.

I desire to be present on the hearing of the appeal.
DATED at Lautoka this 1st day of August, 1960.

Sgd: Ram Bali,
Appellant.
Sgd: S5.M.Koya
Counsel for the Appellant.
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No. 40. In the High
Court of Appeal
ADDITIONAT GROUNDS OF APPEAL i
ADDITIONAL GROUNDS OF APPEAL FILED No. 40.
WITH THE IEAVE OF THE COURT DATED \dditional
28th DAY OF NOVEMBER, 1960. hdditional
Appeal.

20. TEAT +the learned trial Judge misdirected the

Assessors and himself on the question of quantum 5422 November,
of proof required by law to discharge the onus of 960.

proof to establish the Appellant's alibi. Conse-

quently there has been a substantial miscarriage

of justice.

21. THAT +the learned trial Judge failed to direct
the Assessors and himself that the onus of proof
placed on the Appellant to establish his alibi

could be discharged on the balance of probabilities.
Consequently there has been a substantial miscarri-
age of justice.

22, THAT +the learned trial Judge erred in  law
when he directed the Assessors and himself that if
the 12th prosecution's witness SUBRAMANI'S evidence
was accepted the Appellant's alibi should be re-
jected. Consequently there has been a substantial
miscarriage of justice.

23, TEAT +the learned trial Judge failed to direct
himself and the Assessors that the evidence in sup-
port of the Appellant's alibi could not be dis-
regarded unless there was stronger evidence against
it in view of the fact that Appellant did disclose
his alibi at the first available opportunity to the
Police (namely on the night of the alleged shooting)
and his evidence was supported by five %5) witnesses.
Consequently there has been a substantial miscarri-
age of justice.

24 . THAT +the learned trial Judge failed to direct
himself and the Assessors that even if the Appell-
ant's alibi was not accepted the evidence adduced
by the defence and the Crown as a whole had still
to be considered to determine whether or mnot the
Crown had proved its case according to required
standard of proof in Criminal cases. Consequently
there has been a substantial miscarriage of justice.

25. THAT +the learmed trial Judge erred in Ilaw
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when in his Judgment he accepted the evidence of

the prosecution witnesses MUN SAMI R&DDY, SUBRAWANI,
ATMARAM and LALLA before dealing with or evaluating

any of the evidence in support of the Appellant's

alibi and when in his Judgment he made a premature
finding of fact that on the night in question de-~
fence witness HARI KRISHNA (son of Bechu) drove
BECHU'S car from the direction of Drasa towards
Tuvu. Consequently there has been a substantial
niscarriage of justice. 10

DATED this 24th day of November, 1960.
Sgd: S.M. Koya
Counsel for the Appellant.

No. 41.
IN THE FIJI COURT OF APPEAL

Criminal Jurisdiction
Appeal Ho.7 of 1960

BETWELN ¢ RAW BALI Apnellant
-~ and - 20
REGINA Respondent

JUDGMBENT

The Appellant was tried, jointly with one
Ishag Ali, on three charges of attempted murder.
The assessors were all of the opinion that Ishag

Ali was not guilty on all three charges and the
learned Judge agreed with the assessors and ac-
gquitted him.

In regerd to the Apvellant, the assessors

were asked, in the first place, whether they “ac- 30
cepted™ his alibi; and the first assessor answered

that he did not accept it, while the remaining two
assessors accepted it. There was thus a majority
opinion on the part of the assessors accepting the
Apvellant's alibi. But, notwithstanding the fact

that one assessor did not accept the alibi. +the
assessors were unanimously of opinion  ‘that the
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Appellant was not guilty of any of the three charges.
In his judgment, the learned Judge rejected the
alibi, and held the Appellant guilty on the <first
two charges of attempted murder. On the third
charge, he held the Appellant not guilty of attemp-
ted murder, but guilty of the crime of wounding
as defined by Section 256 of the Penal Code. This
third charge related to the wounding of one Dharma
Reddy, while the two other charges arose out of
the woundings of Subramaniem Pillay and Muthusami
Pillay respectively.

All three oifences were alleged to have been
committed at about 9 p.m. on December 28th, 1959,
the case for the Crown being that a number of men
came at that time to the compound of Subramaniam
Pillay, at Vitogo, where he lives with his sons
and other persons in four houses. Some shots
were fired, and Subramaniam Pillay and Muthusanmi
Pillay were hit by shot gun pellets  when they
opened the doors of their houses. Dharma Reddy
who was inside Muthusami Pillay's house, was wound-
ed slightly by the shot that wounded Muthusami
Pillay, and the learned Judge's reason for not
convicting of attempted murder in respect of Dharma
Reddy was that he found no evidence of an intention
to kill that person. He was, however, satisfied
that such intention had existed in regard to
Subramaniam Pillay and Muthusami Pillay.

Including certain grounds added by consent at
the hearing, no less than 25 grounds of appeal have
been put forward, though, not unnaturally, there
is a certain amount of overlapping.

In regard to some of the grounds of appeal,
there is a preliminary application, under Section
17 of the Court of Appeal Ordinance, Cap.3, for
leave to appeal, but decision of the question
whether leave should be granted was left over until
after Counsel had been heard orn the merits.

Each ground of appeal has been elaborately
argued, but a good many of the points that have
been raised can be disposed of by some general ob-
servations.

In regard to the suggestion that +the learned
trial Judge erred in law in expressing opinion on
matters of fact in the course of his summing up to
the assesgsors, thus committing himself to premature
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decisions on questions of fact and disabling him-
self from receiving the aid of the assessors there-
on, we do not deem it necessary to consider the
extent to which it may be proper or permissible for
a Judge to express opinions in the course of his
summing up, it being sufficient to say that, in our
opinion, the learned Judge did not, in the instant
case, commit himself in advance to any final decis-
ions, but left himself free to reconsider everything
in the light of the opinions that might be expressed
by the assessors. He had begun by directing the
asgessors that they were not bound by his opinions
on facts, and repeatedly made it clear, as he went
along, that the assessors were free tc form their
own opinions notwithstanding his tentative sugges-
tions., We consider that, in this connection, the
learned Judge did not at any stage go beyond reas-
onable and proper limits, and that his summing up
as a whole represented a perfectly fair endeavour
to assist the assessors in evaluating the evidence.
In so far as the assessors may have rejected any
{articular opinjion expressed or suggested by the

earned Judge on the facts of the case, this did not
debar him from repeating or relying on his own view
in arriving at his final decision. He was not bound,
&s wos suggested by learned Counsel, to confine
himself in his judgment to new reasons that had not
been put before the agsessors.

As to the contention that the learned Judge

did not take into account the opinions expressed by
the assessors, we see no reason for holding that he
failed in this respect. He stated expressly in his
judgment that, in view of the opinions of the
assessors, he had reconsidered the evidence in the
case, and we see no reason to doubt that he did so
in faect, and find nothing, in the judgment or else-
where, to support the suggestion that he did not,
or that, in differing from the assessors' opinions,
he acted without due consideration and deliberation.

In discussing this particular matter, learned
Counsel for the Appellant cited the unreported de~
cision of this Court in Ram Ial v. The Queen {(Crim-
inal Appeal No.3 of 1958), of which copies were
furnished to the Court, and he relied in particular
on the following passages in that judgment:

"In order to justify a Court in differing from
the unanimous opinion of the assessors who
were in a favourable position to assess the
reactions of a man of the class and race they
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would find the accused to be, there must be
very good reasons reflected in the evidence
before -tha-t Cour-t"o ® & & 5 5 5 5 6 0 2 0 5 PSP N

"A trial Judge would require to find very good
reasons indeed, reflected in the evidence,
before being justified in differing <from a
unanimous opinion of the asgessors on such a
question of fact".

It will be observed that, in both of those
passages, the Court was careful to limit its pro-
positions to the particular sort of question which
arose in that case, namely, the probable reactions
to alleged provocation of a man of a particular
class and race; and this present Court does not
doubt that, on such a question, the Judge ought not
to differ from a unanimous opinion of assessors
unless he can find - and can find “reflected in the
evidence" - very good reasons for so doing. But it
would be wrongz to erect this into a general propo-
sition applicable in all cases. In general, it is
enough if, as in the present case, the Judge pro-
ceeds on cogent and carefully reasoned grounds
based on the evidence before him and his views as
to credibility of witnesses and other relevant con-
siderations. It was argued that the learned Judge
had erred in failing to consider the evidence re-
lating to each count separately, and learned Coun-
sel cited in support the case of R. v. Bailey 1924
2 K.B. 300, 1924 A1l E.R. R.466. That case was of
an entirely different character, and the position
is different where, as learned Counsel agreed is
true here, the whole of the evidence is relevant
to all of the charges. In such circumstances the
necessity for separate consideration of the various
charges is limited to matters in respect of which
there are differences between the charges. In the
present case, after reviewing the evidence in de-
tail, the learned Judge did, towards the close of
his judgment, arrive at the point where he consid--
ered each charge separately in order to arrive at
his decision on each charge, and we are - of the
opinion that, in following this course, the learned
Judge did in fact consider each charge separately
to the extent that was necessary in the circumstan-
ces of the case.

A considerable number of the grounds of appeal
have reference to the learned Judge's acceptance or
rejection of the evidence of particular witnesses.
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Speaking generally, the suggestion was that he
ought to have rejected the evidence of one witness
after another on various grounds; and it seemed al-
most as if it were contended that, whenever a wit-
ness's testimony is open to some serious criticism
on any account at all, a trial Judge is bound to re-
ject his evidence entirely. The learned Judge did
not in fact disregard the various grounds on which
the evidence of particular witnesses was opsn 1o
criticism and, without going into details, this
Court is satisfied, for the reasons given by the
learned Judge, that he was justified in accepting
the evidence of those witnesses to the extent to
which he did accept and rely on their evidence.
Treating the entirety of all such objections as a
single ground of appeal, the Court does not find
that the learned Judge's reliance on so much of the
evidence as he accepted was unreasonable, or that
the views he adopted were such as could not be sup-
ported having regard to the cvidence, or that there
was, in this respect, any wrong decision on any
guestion of law or any miscarriage of justice (vide
Section 18 of the Court of Appeal Ordinance, Cap.3).

Turning now to another matter, exception was
taken to the following passage in the summing up,
which, in view of the learned Judge's statement in
his judgment that he had directed himself in accord-
ance with the terms of his summing up, may be re-
garded as incorporated in the judgment:

"It is difficult however sitting in the secur-
ity of this Court House, in a township with
the Police near at hand, sometimes, to appre-
ciate fully the feelings the people 1living
outside a township may have - where there are
no tar sealed roads - where there are no
lights on the roads or on the tracks through
the canefields and the countryside - and where
a number of cases of shooting and violence
have been heard of - and where there is little
if any electric light in the houses and where
dark nights are indeed very dark".

The relevant ground of appeal was to the effect
that the learned Judge had erred in law in taking
judicial notice of such facts as are mentioned in
that passage. In his argument, however, learned
Counsel for the Appellant limited himself +to the
contention that the learned Judge had no right to
take judicial notice of the way in which the feelings

10

20

30

40



10

20

30

40

185.

of people might be affected by such circumstances
in relation to the matter of giving information to

the police. The court doubts whether it can

fairly be said that the passage in question amount-
ed to a finding of facts by way of judicial notice,
but, in any event, does not think that the learned

Judge went further than he was entitled to do. In
regard to the reactions of people to such circum-

stances, human nature is certainly a matter of which
a Court of law is entitled to take judicial notice.

In regard to such reliance as was placed on
previous convictions and the character and reputa-
tion of the Appellant, those matters were brought
out by the defence, and were in no sense raised by
the prosecution, and this Court is of the opinion
that they were not applied by the learned Judge be-
yon% the extent to which they were properly rele-
vant.

The foregoing remarks sufficiently dispose of
all grounds of appeal other than ground No. 6 and
certain grounds relating to the way in which the
learned Judge dealt with the alibi put forward by
the Appellant. These two matters are of a more
serious nature and have called for careful consid-
eration by this Court.

The complaint in ground No. 6 is that the
learned dJudge wrongfully disallowed a certain ques-
tion or questions put by Counsel for the defence in
cross-examination of the prosecution witness. Ass-
istant Superintendent of Police Wali Mohammed, on
matters relating to the deliberations of a meeting
held at the Kisan Sangh Hall in ILautoka on January
2nd, 1960.

At that date only four clear days had elapsed
since the commission of the offences alleged herein.
It is set out in the ground of appeal that, at this
meeting, the alibi of the second accused, Ishaq Ali
was discussed, but it would seem that there may al-
so have been some discussion of the Appellant's
alibi. The meeting in question figured consider-

ably in the cross—-examination of several of the

prosecution witnesses, and, in regard to them, the
matter may have been relevant as going to their
credit. It was only in the course of +the cross-
examination of Wali ilohammed that the Court inter-
fered, and, in his argument before us, learned

In the High
Court of Appeal

No. 41.
Judgment.

23rd December,
1960
- continued.



In the High
Court of Appeal

w——

No. 41.
Judgment.

23rd December,
1960
- continued.

186.

Counsel for the Appellant did not suggest that this
narticular matter would have any material bearing
on his credit; and it was not on any such ground
that he endeavoured to justify his question in the
discussion of them at the trial. The meeting had
no direct relevance to any issue in the case. When
objection was first taken to the line that was be-
ing followed in the cross-examination of this wit-
ness, there was some discussion between Counsel

and the Court in the course of which certain ques-
tions were allowed to be put to, and were answered
by the witness. ILearned Counsel then  put  the
gquestion, "Was a request made that someone else
should investigate this case instead of you?" After
some further discussion, the guestion was disallowed,
as was also the next question put, namely, “Was
there not a meeting between yourself and Lir. Beatt
and the people of Vitogo about this?" An affirma-
tive answer to that last question would din fact
have done no more than re-affirm what had already
been clearly proved and was never in dispute. Ob-
Jection was taken to learned Counsel's next ensuing
question, but. after discussion, he was allowed to
proceed, and no further questions were disallowed.
Accordingly, the only question which remained un-
answered, as a result of the Judge's ruling, was
the one relating to an alleged request that some-
one else should investigate the case instead of the
witness. There is no record of anything said by
learned Counsel for the Appellant in support of
that particular question, but the learned Judge
interpreted it as being put forward for the pur-
pose of showing that the principal witnesses for
the prosecutbtion had brought unfair and biased
pressure on the Police to prosecute the two accused,
and his concluding words were to the effect +that
Counsel had gone quite far enough, had been allowed
every latitude, and had already heard the witness's
replies. :

10
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30

In his argument before us, Mr.Koya, who appeared 40

for the Appellant in both Courts, subnitted that
further cross--examination might have established
that the Vitogo people who were present at the
meeting must have told other people what was said
there in regard to what the two accused were saying
(that is to say, the alibis they were putting for-
ward); and, secondly, there was the possibility
that the complainants and their sympathisers mignt
have been led to conclude that it was necessary for
them to get witnesses to say that they had seen the

50



10

20

50

40

187.

two accused that night. He suggested, as was the
fact, that certain witnesses had not come forward
while Wali Mohammed was known 1o be investigating
the case, but did come forward a few days after
the meeting when a detective officer had been
brought from Suva to take charge of the investiga-
tions. This he supported by the suggestion that
some witnesses may have realised that Wali Moham-
med knew too much of the situation in Vitogo "to
swallow their story"%, and accordingly wished %o
have another Police officer from another area who
might be more ready to do so; he suggested further
that it was because of the meeting that the de-
tective officer was brought in. In an endeavour
to crystalise learned Counsel's submission, this
Court made the following note, which was read over
to Mr. Koya:

"My complaint is that I was not allowed to go
into the question whether, at the meeting,
it was asked that another Police officer
should take over the investigation. If that
had been allowed, I might have been able to
establish that a particular Police officer
was in fact appointed to investigate this
matter instead of Wali Mohammed. This would
have given the opportunity to cross-examine
the witnesses Atmaram, TLalla, Munsami Reddy
and the taxi man (Subramani) why they pre-
ferred to give statements to one Police Off-
icer and not the other".

It may not be irrelevant to mention that all
four of the witnesses there mentioned had already
given their evidence and been cross—-examined.
Munsami Reddy was in fact recalled later by the
Court, and learned Counsel were allowed to examine
him on matters arising out of the questions put by
the Court, but no further cross-examination on
other topics would have been permissible then with-
out leave of the Court, and no such leave was
sought.

It is worthy of note that the grounds put for-
ward before us in respect of the disallowed ques-
tion or questions differed rather materially from
anything said at the time to the learned Judge.
This criticism may, perhaps, not be fatal, but
seems to us to be pertinent nevertheless.

We do not deem it necessary to arrive at a
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concluded opinion as to the propriety or otherwise
of the Judge's intervention. We think it not un-
likely that the learned Judge may have acted quite
properly in what he did. But, however that may bhe,
learned Counsel has failed to satisfy us that it
involved a miscarriage of justice, or raised any

of the other grounds on which this Court is author-
ised, under Section 18(1) of the Court of Appeal
Ordinance Cap.3, to allow an appeal. Even 1if we
were to conclude, contrary to the view to which we
are inclined, that the learned Judge had erred in
this regard we are clearly of opinion that in this
connection "no substantial miscarriage of justice
has occurred", and that, accordingly, under  the
proviso to Section 18(15, the appeal should be dis-
missed in so far as it rests on this ground. We are
quite satisfied that the admission of any rejected
question and of any further questions +that might
naturally have arisen therefrom, would have had no
effect whatever cn the decision of the case.

The remaining matter that requires to be con-
gidered is put in various ways in several of the
grounds of appeal, but amounts in substance to an
allegation of misdirection as to the onus of proof
in respect of the alibi put forward by the Appell-
ant. At an early stage in his summing up, the
learned Judge spoke as follows :-

YNow as to the onus of proof. In this as 1in
every criminal trial the onus of proof rests
on the Crown to prove the guilt of the accused
beyond reasonable doubt. If after consider-
ing the evidence as a whole you are left in
reasonable doubt ag to the guilt of the ac-
cused it is your duty to express the opinion
that he is not guilty. It is only if you are
satisfied of the guilt of an accused beyond
reagsonable doubt that you are entitled to
express the opinion that he is guilty".

At no stage did the learned Judge depart from
or qualify this unexceptionable general direction
as to the onus of proof; and it will be observed
that it is so expressed as to be capable of being
applied in respect of an alibi or any other matter
raised by way of defence. It is, however, usual
and proper, in order to avoid possible misunder-
standing, for a Judge directing a jury or assess-
ors to make some specific reference to the onus of
proof in relation to an alibi. Unfortunately, the
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learned Judge did not address himself +to a full
formulation of the rule applicable to an alibi,
and such references as he subsequently made to the
matter were, to say the least, capable of being
misunderstood. At one stage he said:

"As I have already told you, the onus of proof
regts on the prosecution, but if the defence
set up proves conclusively to your satisfac-
tion that the accused were elsewhere at the
actual time the offence was committed, the
accused are entitled to be acquitted and there
would be no need for you to consider further
the evidence of the actual shooting".

It is technically correct to say, as  the
learned Judge said there, that conclusive proof of
an alibi necessarily leads to acquittal. However,
such a statement, standing alone, is likely to be
interpreted by laymen as meaning that an alibi re-
requires to be proved conclusively by the defence.
We think it probable that the passage just quoted
was intended only as a passing comment, and that
the learned Judge meant to revert to the topic at
a later stage in order to obviate any misunder-
standing; but he did not do so, and the risk of
misunderstanding was so great that, in our opinion,
it is only right to regard this passage as a mis-
direction. When the learned Judge came to the con-
sideration of the alibi of the second accused, he
used the expression, "If after considering that
evidence as a whole you do accept the second ac-
cused's alibi"; and there is once again in those
words the suggestion that actual acceptance of an
alibi is necessary. Finally, the learned Judge
intimated to the assessors that he wished to know
"whether or not you believe and accept the alibi
of each accused in this case;' and two of the
assessors responded by stating that they accegted
the Appellant's alibi, and the other by stating
that he did not accept it. The same word was
used in the answers of the assessors accepting the
alibi of the second accused.

We are forced to the conclusion that had this
been a trial by jury, it may well have been necess-
ary to quash the conviction on the ground that the
jury might have understood, from the learned Judge's
direction, that the evidence relating to the alibi
might properly be disregarded unless the jury were
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prepared to accept it as establishing the alibi,
whereas a correct direction would have been to the
effect that the accused would be entitled to be
acquitted 1f the evidence relating to the alibi
raised, in the minds of the jury, a reasonable
doubt as to the guilt of the accused. The position
may, however, be different in the case of a trial
such as this, which is conducted by a Judge with
the aid of assessors whose opinions expressed to
the Judge are merely advisory the actual decision
resting with the Judge, who is not bound Dby the
opinions of the assesscrs, In this connection, we
observe in the first place that, even assuming
that the assessors may have misunderstood the
learned Judge's direction, the majority of then
nevertheless accepted the Appellant's alibi and
that the assessors who did not accept it neverthe-
less expressed the opinion that the Appellant was
not guilty of any of the charges. In other words,
the misdirection did not lead any of the assessors
to hold the Appellant guilty on any charge, and
did not prevent the majority of them from actually
accepting his alibi. The only conceivable detri-
ment to the Appellant arising from the misdirec-
tion lies in the fact that one - and one only - of
the three assessors may perhaps have been misled
into declining to "accept™ the alibi. It is pos-
gsible that, had a different direction been given,
the acceptance of the 2libi by the assessors might
have been unanimous, instead of being by a majority
of two to one, and the learned Judge might thus
have had to consider a somewhat stronger express-
ion of opinion on the part of the assessors in re-
lation to the alibi. We are satisfied, however,
that the learned Judge's decision would not have
been influenced in any way if the dissentient ass-~
essor had accepted, instead of declining to accept,
the alibi.

In the judgment itself, the learned Judge, in
effect, incorporated his summing up in his jude-
judgment by stating, "I have directed myself in

 accordance with the terms of my summing up to the

assessors". Mr. Koya has argued from this that

it must be inferred that the learned Judge had al-
so addressed to himself the misdirection complained
of in his summing up. In other words that he had
misdirected himself. However, we do not require

to decide whether this is a necessary inference be-
cause the learned Judge, on a careful consideration
of the evidence came emphatically to the affirma-
tive conclusion that the alibi was false. His -
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Jjudgment, in so far as it related to the alibi,
did not depend in any degree whatsoever upon any
question as to the burden of proof, but was gov-
erned by his unhesitating acceptance of the evi-
dence for the prosecution in regard to the rele-~
vant facts, and by his equally unhesitating rejec-
tion of the evidence tendered in support of +the
alibi. He believed the one set of witnesses and
disbelieved the other. Questions as to onus of
proof arise where there is doubt as to the accept-
ance or rejection of a particular proposition, and
are irrelevant where the evidence carries the mind
of the tribunal to a positive conclusion in one
direction or the other.

In the present case, so far as the learned
Judge's judgment is concerned, it seems to us that,
even if he had misdirected himself as to the onus
of proof in relation to the alibi, this would not
have been a fatal error, the reason being that his
conclusions on the facts were such that it never
became necessary for him to direct his mind to any
question as to the weight to be given to evidence
that left it uncertain whether the alibi were true
or false. He held that the Appellant and his wit-
nesses had all given what he was quite satisfied
was false evidence in support of the alibi, and
added, "I do not accept their evidence concerning
the first accused's alibi at all*. He went on to
accept the evidence of certain prosecution witness-
es, and to reject that of the Appellant and his
witnesses, and ended his discussion of the facts by
saying, "I do not feel the slightest shadow of
doubt in my mind about the guilt of the first ac-
cused". It is clear that, as the learned Attorney-
General submitted, the Judge did not in fact fall
into any error arising from any misconception as to
the onus of proof.

Our conclusion is that, even if it were right
to hold that the unsatisfactory direction given to
the assessors should be regarded as constituting a
miscarriage of justice within the meaning of sec-
tion 18(1) of the Court of Appeal Ordinance, Cap.3,
it is certain, in the circumstances of this case,
that, in the words of the proviso to that sub-sec-
tion, that "no substantial miscarriage of justice
has occurred®.

For these reasons leave to appeal is refused
where relevant, and, on matters in respect of which
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such leave is not required, +the appeal 1is dis-
missed.

We think we should make reference to the dis-
cussion which arose during this hearing as to the
function of this Court in considering an appeal
against the judgment of a Judge sitting witha
agsessors. Section 246 of the Criminal Procedure
Code provides that the decision of the presiding
Judge with the aid of assessors on all matters
arising upon the trial which in the case of a 10
trial by jury would be left to the decision of the
jurors shall have the same force and effect as the
finding or verdict of a jury thereon. We think
that this provision does not necessarily mean that
this Court's function is exactly the same as that
of the Court of Criminal Appeal in England in re-
viewing the verdict of a jury. It is true that
this Court acts, like the English Court of Criminal
Appeal under the following provision:

"The Court of Appeal on any such appeal against 20
conviction shall allow the appeal if  they
think that the verdict should be set aside on
the ground that it is unreasonable or camnot
be supported having regard to the evidence or
that the judgment of the Court before whom
the Appellant was convicted should  be set
agside on the ground of a wrong decision  of
any question of law or that on any ground
there was a miscarriage of justice, and in
any other case shall dismiss the appeal®. 30

. However, in regard to unreasonableness, for
instance, a Court of Appeal when reviewing a Judge's
Judgment is in a position to follow his reasoning,
and may thus be able to conclude that he has acted
unreasonably, even though it might have been im-
possible to arrive at such a conclusion in the case
of a jury's verdict. For the Court of Appeal is
entitled to consider the actual findings and the
reasoning of the Judge, whereas, in the case of a
verdict by jury, the Court of Appeal can  only 40
speculate as to particular findings and reasonings,
and must therefore uphold the verdict if there was
evidence to support it.

(Sgd.) F.B. ADAMS,
President.
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(Sgd.) JAMES P. TRAINOR
Judge of Appeal.

(Sgd.) R. KNOX-MAWER,
Judge of Appeal.

by Trainor J/A

December, 1960.

No. 42.
ORDER GRANTING SPECIAL LEAVE TO APPEAL

(L.8.)

AT THE COURT AT BUCKINGHAM PATACE
The 26th day of May, 1951

PRESENT
THE QUEEN'S MOLST EXCELLENT MAJESTY

LORD MILLS MISS HORNSBY-SMITH
MR . SECRETARY PROFUNO MR. BEVINS

WHEREAS +there was this day read at the Board

a report from the Judicial Committee of the Privy

Council dated the 15th day of May, 1961 in
words following, viz:-

the

"Whereas by virtue of His late Majesty King
Edward the Seventh's Order in Council of the
18th day of October 1909 there was referred
unto this Committee a humble Petition of Ram
Bali in the matter of an Appeal from the Fiji
Court of Appeal between the Petitioner and
Your Majesty Respondent setting forth: that
the Petitioner desires to obtain special leave
to appeal to Your Majesty in Council from a
Judgment of the Fiji Court of Appeal dated
23rd December 1960 dismissing the Petitioner's
Appeal from a verdict and sentence dated 6th
July, 1960 of the Supreme Court of Fiji where-
by ne was found guilty of attempting to murder
one Subarmani Pillay and one Muthu Sami Pillay
and guilty of wounding one Dharma Reddy: that
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on the two convictions for attempted murder
the Petitioner was sentenced to 9 years im-
prisomment on each count and on the counvic-
tion of wounding to 1 year imprisonment all
the sentences to run concurrently: And humbly
praying Your Mz jesty in Council to grant him
special leave to appeal against the Judgment
of the Fiji Court of Appecal dated the 23rd
December 1960 and for further or other relief

"THE LORDS OF THE COMMITTEE in obedience
to His late Majesty's said Order in Council
have taken the humble Petition into consider-
ation and having heard Counsel in support
thereof and in opposition thereto Their Lord-
ships do this day agree humbly to report to
Your Majesty as their opinion that leave ought
to be granted to the Petitioner +to enter and
prosecute his Appeal against the Judgment of
the Fiji Court of Appeal dated the 23%rd day
of December 1960:

"AND Their Lordships do further report to
Your Majesty that the authenticated copy under
seal of the Record produced by the Petitioner
upon the hearing of the Petition ought to be
accepted (subject to any objection that may
be taken thereto by the Respondent) as the
Record proper to be laid before Your Majesty
on the hearing of the Appeal'.

HER MAJESTY having taken the said Report into
congsideration was pleased by and with the advice
of Her Privy Council to approve thereof and to
order as it is hereby ordered that the same be
punctually observed obeyed and carried into execu-

Whereof the Governor or Officer administering
the Government of the Colony of Fiji for the time
being and all other persons whom it may concern
grelto take notice and govern themselves accord-
ingly.

W.G. AGNEW.
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EXHEIBITS

"D -~ STATEMENT BY MUTHU KUMAR SAMI PILLAY

2 P/W Sworn on Ramayan in Hindi MUTHU KUMAR SAMI
PILLAY s/o Subarmani Pillay of Vitogo, Tram Line
Worker, C.S.R.

Live in same compound as 1 p.w. On 28.12.59
I was at home. About 2100 I heard dogs barking.
About 2115 guns were being fired. Then  dogs
stopped barking. I opened door to see what was
happening. I shone my torch and saw 2nd accused.
Another person with him. Could not recognise him.
As T flashed my torch on 2nd accused my door was
hit by pellets. They were about 1 chain away
(witness box to W.C. outside). Towards my right
side when I looked out of door. (shows on plan
agreed to be put in later). Opposite Bal Subram-
ani's house.

Then I began to yell out. I was inside my
house. I heard 8 shots. Then I yelled out, and
cannot say how many more fired. I was not hurt.
Bullets struck my door.

When I flashed my torch I saw nothing in 2nd
accused's hand. Then shot was fired. Then po-
lice cane. '

XX KOYA ¢ Reserved.

Read over and found correct._
(sgd.) Muthu Kumar Semy Pillay.

(Sgd.) M.J.C. Saunders,
Senior Magistrate,
15.2.60.
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UWER - STATEMENT BY MUTHU KUMAR SAMY .

- STATEMENT
Tuesday, 29th December, 1059. No. 1741/59
Comm: 1115 hrs.
Comp: 1145 hrs. Vitogo, Lautoka

Lautoka.
29th day of December, 13959.

Name: MUTHU KUMAR SAMY s/o Subarmani Pillay:

24 years.
Address: Vitogo, Lautoka. :
Occupation: Iabour c/- C.S.R., Lautoka. 10

I d4id not want to give statement now because
I am very much upset. Last night I was at home
since about 5 p.m. After that I did not go any-
where. I had my meal at about 8.15 p.m. .and sat
in my own bure house. My wife was also inside,
and no one else. After eating I was smoking. The
door was not locked. While I was smoking at about
8,35 p.u. I heard the dogs bharking very furiously
towards the road. They kept on barking in and _
about the compound. I thought they may be barking 20
just for something. But they barked now and then.
Then I thought I better see why they were barking.
I then opened the door and with my 5 cell torch
light, I started to flash about. When I flashed
the torch towards the road I saw nothing, so I
switched off the torch, but the dogs kept on bark-
ing. After about 3 or 5 minutes while I was
standing outside my door, I heard one shot fired
beside the tin house from the side of the house. I
did not see if any one elge have opened their door 30
or not. Immediately a second shot was fired at
the bamboo wall bure. I then again flashed my
torch, and another shot hit my door. Then I
stretched out my left hand and head from inside
the door and flashed the torch light again. I then
saw two men begide the house in the cane land. One
was a big strong man wearing dark clothes, and I
saw his face, he was Issac from Tavua. The one
who wae on his side was wearing khaki clothes. He
was thin dark looking boy who often rides in Bechu's 40
car. He is known to me ags Latchmi Narayan. He is
also called Chief. He was smaller man than Isaac
that I could see. I only saw these two men, and
saw no one else.
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Then more shots were fired and then closed my
door again. I then opened my door a very little
to let out the sound and I made an alarm and yelled
out. I could not hear any reply to my alarm. Then
more shots were fired. I think altogether about 8
shots were fired. I only came out of the house
when the police arrived, and that was the first
time I saw that wmy father and brother were injured.
I know there 2 men living here as Kapil. They are
good to me and we always speak when we meet. We
are in good terms. I have no emnity or dispute
with any one in this settlement.

I do not know where ILatchmi Narayan lives.
But I made him out clearly by his face; and I
sure he was the man.

(8gd.) Muthu Kumar Samy.
(Sgd.) B. Deo D/Sgt. 445,
I hereby certify that I have read and ex-
plained the contents of this document to the per-
son whose name is annexed and that such person

appeared to understand its contents and approve
of them.

(Sgd.) B. Deo D/Sgt. 445.

"pt . STATEMENT BY MUTHU KUMAR SAMY.

STATEMENT
Commenced at 1600 hrs. 1741/59
Taken at Bola's house
Vitogo Lautoka.
Tuesday 5th January, 1960.

Further to my previous statement I wish to
add that on the night of 28th December, 1959 our
dogs were barking continuously not now and then

until the first gun shot fired when  the  dogs
stopped barking.

When I first time before any shots were fired,
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opened my door and flashed my torch light then at
the same time I saw a torch was being flashed from
the tin house in the same directions where 1 was
flashing torch light, that is on the sugar cane
side to the direction of my grandfather Kup Samy's
house. In the tin house my father lives but I
cannot say who was flashing the torchlight for I
did not see. Then I closed my house door and at
the same time the gun fire started then I blew
light off. '

When I second time opened the door whilst
the shots were being fired on the direction of the
tin house, I flashed my torchlight and then I
recognised two men one was Ishaq and another Latch-
mi Narayan. It appeared to me that Ishaq was wear-
ing a black short pants and another was wearing
khaki shorts. Had there been any shirts on them I
could have seen, therefore they had no shirts. I
could not see any object in their hands for when I
flashed the torch light and a2 shot was fired on me
which hit the door of the house.

Whilst shooting was in progress I attempted
to come out and see but my wife prevented me from
doing so. Before the shots ceased I heard my sis-
ter Papamma who was in my father's house screan.

I thought that some one has been killed, I did not
%o outtfor I was very nmuch frightened, that I might
e shot.

After I heard my sister's scream +the last
shot was fired and stopped. Then I heard some one
talking in the next bure house in which my brother
Muthu Samy lives then I called out in Madrasi Lan-
guage 1f anyone is injured then some one replied
that Muthu Samy is injured. I could not make out
who replied for the speech was not clear.

Until the arrival of the Police I did not
come out of the house at all.

Completed at 1625 hours.
(Sgd.) Muthu Kumar Samy.
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"G" - STATEMENT BY MUTTU SAMI PILLAY

5 P/W Sworn on Ramayan in Hindi MUTTU SAMI PILIAY
s/o Subarmani Pillay of Vitogo, Farmer.

Live in same settlement as 1 p.w. Have a
separate bure. House No.4 on Exhibit "B" is my
house. On 28.12.59 I was at home. My brother-in-
law Dharma Reddy and my cousin Subramani also
there. Sitting down after meal. Just going out
to urinate and as I opened door the dogs began to
bark. Across the drain from the house (shows on
Exhibit "B"). I flashed torchlight in that direc-
tion and I recognised 2nd accused. About length
of courthouse away from me.

At point No. 1 on sketch Exhibit "B". He was
wearing shorts only. I turned and was just going
to close door then I was hit in the leg by a gun
bullet. I heard gun go off and I was hit in leg
the same time. I had my back turned. That was
the first shot that night.

Shot came from across the drain. I had seen
a little bit of something like a gun  with 2nd
accused but I was frightened and closing the door.
After shot I stood and looked in direction near
the drain. People in house asked what had happen-
ed. I said "Bullet has been fired". Then I went
inside the house. Shut the door. I heard sound
of another shot so I lay flat on the floor. It
came from across the drain. Other shots fired.
No more at my house. My brother-in-law Dharma
Reddy was also slightly injured by a pellet. I
heard about 8 or 9 shots. I would say first shot
was fired sharp at 2100. Dharma Reddy had a watch.

Shooting lasted about 8 or 9 bullets, and
then a silence and more bullets fired.

I did not count the total shots. All came
from same direction. I remained in house until
police came. Then I was taken to hospital. On my
return to house I saw marks on walls.

XX: KOYA: I guess time between first and second
shots was 10 minutes.

Read over and found correct.
(Sgd.) Muthu.

(Sgd.) M.J.C. Saunders
Senior Magistrate.
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tHY - STATEMENT BY LALLA

8 B/W sworn on Ramayan in Hindi TALLA s/o Bajranji
of Vitogo, ILabourer.

On 28.12.59 I ard last witness came to my
house at C.S.R. Line Vitogo about 2045. While
there I heard sound of gun. We both came out.
I have two doors in my house. One from kitchen,
one from other side. 7 p.w. opened kitchen door,
I opened other one. I heard gun sounds and saw
flashes from direction of 1 p.w's house and settle-
ment. About 8 shots. Time about 2100, perhaps a
little afterwards. I called out to 7 p.w. We de-
cided to go and have a look. We came down to a
place where there is track beside cane field. I
was leading. Going quite fast. Not running. Go-
ing to 1 p.w's house. At a cross road just as we
were turning to 1 p.w's house we saw a torch flash.
We backed up and hid under a guava bush. People
walked past. 1lst accused leading with a gun in
his right hand. Next man had a gun in left hand
and torch in right hand. Did not recognise him.

Third man had a gun in his right hand. Did
not recognise him. Also saw a 4th man but could
not see him properly. Saw them at this point (No.
8 in Exhibit “B"). They were coming from direction
of 1 p.w's settlement and going towards river.

Recognised Ram Bali (1lst accused) because he
was in front and has lived amongst us for a 1long
time. I can always recognise hin. Dark night.

XXD: KOYA: Reserved.

XN COURT: I was very much frightened because
these people had guns. From there we went back to
7 p.w's house. Several people there. Had a dis-
cussion and finally decided to go to 1 p.w's house.

Read over and found correct

(Sgd.) LALLA

(Sgd.) M.J.C. SAUNDERS,
Senior lagistrate.
15.2.60.
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"IM - STATEMENT BY MOHAMVED HANIF Exhibits
ST ATEMENT L
Statement by
Commenced at 1320 hrs. No. 1741/59  Mohammed Hanif.
Token at Namaka Police Station 2otn Jamuary,

_ Nadi Province.
Monday 25th day of January, 1960.

Name : Mohammad Hanif s/o Abdul Razak age 32 years.
Address: Nawaka, Nadi.
Occupations: Driver.

I remember that I was driving Deo Nandan's
taxi in Nadi on his regquest from 2lst December,
1959 until the 8th January, 1960. I was only
driving temporarily for Deo Nandan. The Taxi
No. 8550.

I was driving motor car on the 28th December,
1959 I drove some Fijians from Namaka Air Pordt,
there were 4 Fijians I don't know those Fijians
nor their names. They also had some luggage. I
drove them to Nailaga Village. I think it was
about 7 p.m. or 7.30 p.m. when I left Namaka with
the Fijians for Nailaga. I drove the Fijians
straight to Nailaga. I arrived Nailaga at about
some time between 8.30 and 9 p.m.

After dropping the Fijians at Nailaga I was
driving the taxi back to Nadi alone. When I
reached near a store owned by Bechu at Tuvu an
Indian man emerged from a track which leads towards
the store and waved his hand to stop the car. I
stopped the car, I asked the man what did he want,
he said that he wanted to go to Tavua, I said it
was getting late and I have to go to Nadi, it was
about 9.30 p.m. or so then. He said tell me the
fare and take me to Tavua. I said that I will
charge him £3.0.0 from there to Tavua. He agreed
and gave me £3 in 3 single £ notes. I then drove
this man to Tavua. I dropped this man on  the
Nadarivatu Road from the junction of main road
passing the village. He was alone. It was about
10.15 p.m. when I dropped him there. He did mnot
say anything to me. I did not ask him anything.

I did not know this man before it was the
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first time I saw him. I may be able to identify

him if I see him again. He was stronger man than
I am and tall as me. He was wearing khaki long

ftrousers and blue shirt.

I use to hand my boss the daily earning
every day almost. During that period I was earn-
ing good money due to the Christmas and New Year.

I remember this Monday night the 28th for I
had done two runs one for Nailaga and another same
time one from Tuvu to Tavwa, and I had not done
any other run as far as Tavua, during wmwy short
driving.

(Sgd.) M. Hanif.

I hereby certify that I have read and ex—
plained the contents of this document to the per-
son whose name is annexed and that such person ap-
peared to understand its contents and approve of
them.

Completed at 1340 hrs.

(Sgda.) 2
D/Sgt. 298.

ADDITIONAL STATEMENT: Taken at Lautoka Police
Station on Monday 25/1/60 at 1755 hours :-

This afternoon at Iautoka Police Station I
was confronted with 12 men Indians to identify the
man I drove on the night of the 28t%th December, 1959
from Tuvu. to Tavua, I went along the line and
picked up a man, whom I drove on the night of
28/12/59 from Tuvu to Tavua, and this was  the
same man I am sure of him.

Completed at 1800 hrs.
(Sgd.) M. Hanif.
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"Q" - STATEMENT BY RAM BALI,

Comm. 1415 hrs. 1741/59

Tuvu, Lautoka.
Ba.

Tuesday 29th day of December, 1959.

Name: RANM BALI s/o Iudur (age 32 years)
Address: Vitogo, Lautoka.
Occupation: TFarmer.

Since 21/11/59 I am not staying at Vitogo
Tfrom the day I have been released on bail. Yester-
day in the morning I been to Lautoka town while I
was at the shop of T.R. Gopal. I saw Isaq come
and I asked him that why he came to Lautoka then
he replied that he came to the office of Mr.Koya
at the same time in the afternoon after 12 midday
a car from Tavua came and Isaq stopped him and my-
self and Isaq both got in to the car, only the
driver was and no one else. I came and got off
at Tuvu and Isaq went away to Tavua. From then I
was at the shop. In the evening at about 7.00 p.m.
while Bechu and myself were at the shop then Ram
Khelawan Sirdar and Baiju came, later Babu Ram ar-
rived after a while Jagai and another Ram Bali
came. Hari s/o Bechu was also at the shop. We
all were drinking grog until about 11.00 p.m. and
all went away and we went to sleep. Prior to this
no one left the place. The car of Bechu did not
go to anywhere since 7.00 p.m. I do not know any-
thing about this matter.

Completed 1425 nrs.

ESgd.g Ram Bali.
Sgd.) J. Raj
29.2.59.

I hereby certify that I have read and explain-
ed the contents of this document to the person
whose name is annexed and that such person appeared
to understand and approve of them.

(Sgd.) Jai Raj
29.12.59.
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STATEMENT
Comm. 1445 hrs. No. 1741/59

Tuvu Ba Station
Ba Province.

Tuesday 29th day of December, 1959.

Name: RAM BALI s/o ILudur (age 32 yrs.)
Address: Vitogo, Lautoka.
Occupation: Farmer.

Further to my statement I wish to add that
yesterday at about 12 midday while I was at the shop
of T.R. Gopal with Isaq and few others at +that
time Bisun Deo, Solomoni Drilo Wo.l and Kamal
Singh saw me at the shop. After that +they went
away by a car. Completed 1450 hrs.

(Sgd.g Ram Bali.
(Sgd.) J. Raj.

I hereby certify that I have read and ex-
plained the contents of this document to the per-
son whose name is annexed and that such person
appeared to understand and approve of them.

(Sgd.) Jai Raj.
29.12.59.

"R% — STATEMENT BY ISAQ ALI.

STATEMBENT

Comm. 2345 hrs.
Coup. 2400 hrs. No. 1741/59

Korovou Tavua Statiorn
Ba Province.

Monday 28th day of December, 1956G.

Name: ISAQ ALI s/o Ali Hussein Age 27 years.
Address: Korovou, Tavua.
Occupation: Labourer.

This morning at about 7.40 a.m. I left home
fo; Lautoka. Arrived at Tavua got Baburam's car
driven by Taiyab as far as Ba. At Ba got into
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Tara Singh's service driven by Narayan at about
9.30 a.m. Arrived at Lautoka at about 11 a.m.
Got off from bus and went to meet one Mohammed
Yasin s/o Abhu Ali of Vitogo at Ramzan's timber
yard. Spoke to him for an hour about the money
owed by Jaswant and I told him that I am going to
see Mr. Koya and he informed me that the lawyer's
office will open on 4th January.

While speaking saw Munnu Latchman's son passed
with the car. I called out to him, he stopped. It
was at about little after 1 p.m. From Lautoka to
Ba I was alone in the car. From Ba two more per-
son got in the car and we arrived at Tavua 3 p.m.
From Tavua came home as far as Korovou cemetery by
Hasan Nair's taxi and then walked up. After ar-
riving home did not want anywhere. Police came to
home at about 7 p.m. asking for Silar Saheb and we
told him that he is at Mohammed's house and now
when police came I was sleeping with my wife and
children.

(Sgd.) Ishak Ali.
(Sgd.) P. Krishan D/Cpl.448.
I hereby certify that I have read and explain-
ed the contents of this document to the person

whose name is annexed and such person appeared to
understand its contents and approve of then.

(Sgd.) P. Krishan D/Cpl.448.
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