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No., 1

NOTICE OF ASSESSMENT

(Annexure "iM to Case of Nchanga Consolidated
Coprer Mines Timited in the High Court of
Southern Rhodesia)

HAH
Please produce this notice when maling payment.
FEDFERATION OF RHODLSIA AND NYASALAND
DEPARTMENT QF TAXES

20  Company fLssessment Notice for Income Tax, Terri-
torial Surcharges and Undistridbuted Profits Tax.

T.R. Denman Bsq., S¢/3715/58
Public Officer: Nchanga Consolidated Copper Ilines
Ltd.
P,0, Box 1108, Salisbury.

The follcwing assessrents have been made upon you
as Rernrescntative taxpayer of: Nchanga Consoli-
dated Copper .ines Ltd. of the Undermentioned
income for the year ended 31st llarch 1959

No. 1

Notice of
Assessment.
(Annexure "AM
to Case of
Nchanga
Consolidated
Copper Mines
Limited in the
High Court of
Southern
Rhodesia)

25th January,
1960.



Mo, 1

Notice of
Assessnment,
(Annexure "ANM
to Case of
Mchenga
Consolidated
Copper Iines
Limited in the
High Court of
Southern
Rhodesia)

25th Januvary,
1960,

- continued.

Nature Code
of No.

Income

Copper CF

Mining 23

INCOME

Amount
Returned forxr
assessment

£
&

8,363,136

TAXES PLY/BLE - ¥or Rates,

INCOME TAX

Tax:
£3,046,157,16

Taxes Payable
£3,046,157.16

enclosed,
TERRITORIAL

O JRHODES IA
o3

£6T7,957.1.%

£4,247.6.3

3 £4,247.6.3

Amount
Lssessed

£

9,747,705 Profit return-

Ldd:

Remarks

ed £8,363%,136

Payments to

Bancroft
Mines Ttd.
Profit
Assessed

1,384,569

9,747,705

NW. Rhodesia territorial
surcharge adjusied
accordingly.

9,747,705

Date of Issue
gsment Qffice

Asses

and

25.1.1960
Salisburz.

SURCHARGES

N.WHODES IA

£941974

L.
£588733 .10,

£588733.1¢ .3 £5639138.18. 9

Xtc. gsee Statenent

Total
Amount
Puyable

1.7
6.3

The Taxes are payable on or before the due date to

The Collector

Pal

oi Taxes,

Post O0ffice Building, Inez Terrace,

P.0, Box 8154
DL ISBURY .

C.

, Causeway,

GRAY

Ingpector of Taxes

T'or interes’, objections, etc:

Paynent due on

24,2,1960,

HJIP/SII

Assessment

Wo.l 8C/2%71/59,

See Notes overleaf.
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No. 2

IETTFR, Resnondent to Appeliant objecting to
Assessment. (Annexure "B" to Case of lichanga
Consolidated Covper Mines Limited in the High
Court of Scuthern Rhodesia)

npn

NCCM C.4.
1lst IPebruary, 1960.

The Commisgionrer ol Texes,
P.0. Box 8126,
FALIABURY.
Dear $iv,
HCHALGA CONSOLIDATED COPPER MIKNES LIMITED
Lssessment Weo 1 8C6/2371/59 for the year
ended 31lst March, 1959

I, the undersigned, as Public Oificer of
Nchanga Consolidated Copper Mines Limited (herein-
after cnlled "the sald Company") hereby object, on
its behalf, Lo the above assessment insofar as the
disallowance of the amount of £1,3%84,569 described
in the above assessnent as "Payments to Bancroft
Mines LoeM" 1s concerned, The said amount is
expenditure, not ~f a capital nature, wholly and
exclusively incurred by the said company for the
purposes of ite trude and the production of the
income and the sald amount is a deduction allowed
under section 13 (2) (a) of the Income Tax Act,
1954, The taxable income of the said conpany for
the said ycar of assessment has by reason of the
gaia disallowance been incorrectly determined,

Tor the purposes of determining the taxable income
of the said company for the said year of assess-
ment, the said amount must be deducted.

The seoid amount was pald by the said Conmpany
to Bancroft Ilines Limited in pursuance ol a con-
tract made hetween the said company and Hhokana
Corporaticn Liwited on the one hand and Bancroft
Mines ILimited on the other hand whereunder in
consideration of Bancroft ilines Limited ceasing
production for one year the sald conpany and
Rhokana Corporation Timited undertook Jointly to
pay Bancroft Mines Limited the sum of £2,165,000
during the year that Bancroit Mines ILinmited would
not have becen in production,

No. 2

Letter,
Respondent to
Appellant
objecting to
Assessment.
(Annexure "B!
to Case of
Nchanga
Consolidated
Copper Mines
Limited in the
High Court of
Southern
Rhodesia)

1lst Pebruary,
1960.



No. 2

Letter,
Respondent to
Appellant
objecting to
Assessment.
(Annexure "BY
to Case of
Nchanga
Consolidated
Copper Mines
Limited in the
High Court of
Southern
Thodesia)

1st Pebruary,
1960

- continued.

No. 3

Letter,
Appellant to
Respondent,
disallowing
objection,

25th February,
1960.

4.

The object of the payment was to meke it un-
necessary for the said Company and Rhokana Corpora-
tion Limited to cut production, to enable the said
Company and Rhokana Ccorporation Limited to increase
production and to maintain and if possible to
increase the profits of the said Company and
Rhokana Corporation Limited for the period of one
year, The payment was made in the course of
business to deal with a difficulty that had arisen
and to enable the said company and Rhokana Corpora-
tion Limited not only each to maintain but to in-
crease its production and its profits for the
period of one year,

Yours faithfully,
(Sgd.) E.R. DENMAN
PUBLIC OFFICHR.

AJ/VH.

No. 3

IETTER, Appellant to Respondent, disallowing
objection,

COM.3111/F.0bj 0/S1/5/60
25th February, 1860,

E.R, Denman, Esq.,

Public Qfficer of

Nchanga Consolidated Copper Mines Ltd,,
Box 1108,

SALISBURY

Dear Zir,

Nchanga Consolidated Copper Mines Ltd:
Objection : Notice of Assessment
No. I.8.C. 2371/59

Your letter dated lst February in which you
lodge objection on behalf of the above mentioned
company to the assessument made upon it for the
year ended 31lst larch 1959 has been referred to
me.
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The ground of the objection is that the amount
of £1,384,509 described in the assessment as "Pay-
ments to Bancroft lMines Ltd." should not have been
disallowed, as the amount in questicn represents
expenditure, not of a capital nature, wholly and
excliusively incuiired by the company for the pur-
poses of ites Urede and the productlon of the income,

I regret that I am unable to agree with your
contention and the objection is accordingly dis-
allowed,

e company has the right in terms of section
58 of the Incoue Tax Act, 1954, as auended, to
appeal against iy decieion to either the Special
Court or the High Court. Notice of appeal must be
in writing stating to which Court the company
wishes to awnpeal and must be lodged with me within
21l days oX the date of this notification failing
which the objection will be deemed to be determined.

Yours faithfully,

(Sgd.)

for COMIISSIONZR OF
TLXES .

Yo, 4

LETTER, Respondent's Solicitors to Appellant
giving ITotice of Appeal

SCANTEL & HOIDERNESS
Attorneys, Notaries
& Conveyancers

P.0, Box 188,

Barclays Bank Building,
Manica Road & Inez Terrace,
SALISBURY

SOUTHERN RHODESTIA

¢ox : 31YF. 0bj 0/51.5/60.
7th Marcn, 1960,

Your Ref:

The Commissioner of Taxes,
P.0C. Box 8126, Cesuseway,

Salisburx.
Dear Sir,

Re: Nchanga Consolidated Copper liines Ltd.
Cbjection : Notice of Assessment
Wo., I.8.C. 2371/59

Ve have to advise that we have been consulted

No. 3

Letter,
Appellant to
Respondent,
disallowing
objection.

25th February,
1960

- continued,

No. 4

Letter,
Respondent's
Solicitors to
Appellant
giving Notice
of Appeal.

Tth March,
1960.



No. 4

Letter,
Respondent's
Solicitors to
Appellant
giving Notice
of Appeal.

Tth March,
1960

- continued.

In the
High Court of
Southern
Rhodesia

D

No. 5

Appellant's
Case.,

13th July, 1960.

6.

by our above-named clients in connection with the
disallowance of their objection as set out in your
letter to the Company of the 25th Fetruary, 1960.

We have bheen instructed to note am appeal in
this matter to the High Court against your decilsion
in terms of section 58 of the Act.

Yours faithfully,

SCANTEN & HOLDIERNESS «

No. b5
APPETIANT'S CASE

1. The Appellant is NCHANGA CONSONIDATED COPPIR
MINES LIMNITED, a company duly incorporated with
limited liebility in accordance with the laws of
Northern Fhodesia and having its head office at 70,
Jameson Avenue Central, Salisbury, Southern
Rhodesia,

2. The Respondent 1s THE COMMISSIONER OF TAXES
for the Pederatvion of Rhodesie and Lyosaland.

3. On the 25th day of January, 1960, the
Respondent made an assessment upon the Appellant

for the year ended 3let March 1959 (No.l 3C/2371/59),
in which the Respondent disallowed certain expendi-
ture amounting to £1,%84,569 (one million three
hundred and eighty-four thousand five hundred and
sixty-nine pounds) described in the said assess-
ment as “"Payments to Bancroft Mines Ttd." A coypy
of the gaid asseszment is hereunto annexed marked
"A" .

4. On the lst day of February, 1960, the Appellant
objected to the sald assessment on the grounds set
out in its notice of objection, a copy whereof is
herecunto annexed marked "B",

5. On the 25th day of February, 1960, the Respond-
ent disallowed the said objection.

10

20

30



10

30

40

T

6. On the 7th day of March, 1960, the Appellant In the
duly noted an Appeal to the above Honourable Court High Court of
against the disallowsnce of the said objection by Southern
e Recpondent. Rhodesia
7. The said amount of £1,3%84,569 (one million, No. 5

three hundred and eighty--four thousand five hundred
and sixty-nine pounds) was paid by the Appellant to
Bancroft Ilines Limited in pursuance of a contract
between the Appeliant and Rhokana Corporation
Timited on the one hand and Bancroft Mines ILimited 13th July, 1960.
on the other hand whereunder in consideration of - continued
Rancroft Mines Limited ceasing the production of *
copper for one year the Appellant and Rhokana

Corporation Limited undertook jointly to pay

Bancroft Mines Limited the sum of £2,165,000 (two

millicn, one hundred and sixty-five thousand pounds

curing the year that Bancroft Mines Limited would

not be in »nroducvion. The terms of the said con-

tract are more fully set out in a letter dated the

27th day of Jeanuvary, 1958, from the Appellant to

Fancroft HMines Timited, a copy whereof is hereunto

snnexed nacvked "CY", which terms were accepted by

Bancroft ilincs ILimited in a letter of the same date

to the Appellant, a copy whereof is herecunto annex-

ed marxzed "DV, Tdentical letters were exchanged at

thie same tinme between Rhokana Corporation Limited

and Bancroft iines Limited.

Appellant's
Case,

8. The object of the said payment was to make it
unnecessary for the appellant and Rhoksna Corpora-
tion Limited tocut their production of copper, to
cnable the Appellant and Rhokana Corporation
TLimited to increase their production of copper and
to maintain and if possible increase the profits
of the Appellant and Rhokana Corporation Limited
for the period of one year.

9. The said payment was made in the course of
business to deal with a difficulty which had arisen
and to enahle the Appellant and Rhokana Corporation
Timited each not only to maintain but to increase
its production and its profits for the period of
one year,

10. In the premises the Appellant contends that:

(a) The said amount of £1,%84,569 (one million,
three hundred and eighty-four thousand five
nundred snd sixty-nine pounds) is expenditure,
not 07 & capital nature, wholly and exclusively
incurrced by the Appellant for the purposes of



In the
High Court of
Southern
Rhodesia

No. 5
Appellantts
Case,
3th July, 1960.
- continued,

8.

its trade and/or in the production of the
income and is accordingly a deduction allowed
under Section 13 (2) (a) of +the Income Tax
Act 1954

(b) The taxable income of the Apnellant for the
said year of assescuent has by reason of the
said dicallowance been incorrectly determined;
and

(c) TFor the purposes of determining the taxable
income of the Appellsnt for the said year of
assessment the sald amount must be deducted
in terms of Section 13 (2) (a).

WHEREFORE the Appellant prays for an oriler:

(1) Declaring that the assessment made by the
Respondent upon the Appellant for the year
ended 3lst March, 1959 (No. 1 S¢/2371/59) is
invalid;

(2) Directing that the said assessment be amended
by allowing as a deduction the said amount of
£1,384,569 (one million, three hundred and
eighty—-four thousand five hundred and sixty-
nine pounds);

(3) Directing that the said assessmuent be amended
by determining the taxable income of tie
Appellant for the year ended 31lst limrch, 1959,
at the amount of £8,%63,1%6 (eight million
three hundred and sixty-three thousand ome
hundred and thirty-six pounds) instead of
£9,747,705 (nine million, seven hundred and
forty-seven thousand seven hundred and five
pounds ).

DATED at Salisbury this 1%th day of July, 1960.
(signed) E.R. Denman
PUBLIC OFFICER
NCHALGA CONSOLIDATED COPER MINES LIMITED
(Signed) John McGraw
SCANILEN & HOLDERIESS,
Appellant's Attorneys,

Manica Road,
SATISBURY .

NOTE Annexures to Appellant's Case

Annexure WA" ig printed at page 1.

Annexure "B% is wmrinted at page 3.

Annexures "¢' and "D" are the same as the Exhibits
15 and 16 in the High Court of Southern Rhodesia
and are printed at pages 196-199 of the Record.
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No. 6
COIMIISSTOVER'S CASE

Lo The Respondent sdmits parsgraphs 1, 2, 3, 4,
5 and 6,

2 nar aph 7, the Commissioner says as
follows -

(a) In or about January, 1958, the Appellant and
ithokena Corporation lelted on the one hand
and Bancroft Mines ILimited on the other hand,
entered intce an agreement whereby the Appell—
ant and Rhokana Corporation Limited undertook
jointly to pay Bancroft Mines Limited the sum
of £2,165,000 in twelve monthly instalments,

(b) The sole reason or, alternatively, the domin-
ant reason for the said payment was the desire
and intention of the appellant and Rhokana
COTporation Limited to provide the said
Bancroft lines Limited with the said funds to
enable the latter to rvercome its technical
and financial difficulties and, in particular,
vo enable Bancroft to Iinance certain under-
ground chelopment work and to cover the
interest cn its loans.

{c) Alternatively, the saild payments were made solely
and exclusively for the purpose of eliminating
competition in the production and sale of
copper and or, of securing or creating condi-
tione favourable to and for the enduring
benefit of their trade.

(d) There has been at all relevant times and
continues to exist a close financial, adminis-
trative and technical association between
Bancroft on the one hand and the Appellant and
Rhokana Corporation on the other hand,

(e) The Respondent admits that it was a term of
the said agreement that Bancroft undertook to
cease production of copper for about one year.

(f) The Ttespondent admits that letters Annexures
"ot and D" were written by Apvellant and
Rhokana Corporation Limited to Bancroft Mines
Limited.

In the
High Court of
Southern
Rhodesia

No. 6

Commissionert's
Case.

25th October,
1960.



In the
High Court of
Southern
Rhodesis

No, 6

Commissionerts
Case,

25th October,
1960

~ continued.

No. 7

Appellant's
Fvidence

Keith Courtney
Acutt.
BExamination.

10th April,
1961,

10.

(g) Save as above and save for admissions, the
Respondent has no knowledge of the remaining
allegations contained therein, but does not
admiv them and puts the Appellant to the proof
thereof,

3 The Recspondent denies parasgraprs 8 and § and

repeats the allegations contained in vpavs~ raph 2

hereof.

4, The Respondent denies paragraph 10 and says

as follows:—

(a)

(b)

case may be disnmissed.

The said payment to Bancroft Mines TLimited is
not an expense wholly and exclusively incurred
by Appellant for the purpose of ite Ttrade or
in the production of its incone.

Alternatively, the Respondent says that it is
an expenditure of a capital nature.

The Respondent denies that the Appellant is
entitled to a deduction of the szid sum in
terms of section 13 (2) (a) of the Income Tax
Act, 1654,

WHERETFORE Respondent prays that Appellant's

?

DATFD at Salisbury this 25th day of October, 1960.

(Signed) A, SOUATTIE,
COMMISSIONTR OF TAYVES.

Wo. 7
APPELLANT'S TVIDENCDH

IN THE HIGH COURT OF SOUTHERN REODESIA

SALISBURY CIVIL TERM. MONDAY, ATRIL 10, 196l

BEFORE THE HONOURABLE MR. JUSTICE YOUNG

IN THE MATTER of the INCOME TAX APPEAL of
NCHANGA CONSOLIDATED COPFPER MINES LIMNITED

Appellant
- andg -
COMMMISLIONFR OF TAXES kespondent

Mr. R. Welsh, Q,C., with Mr. Christie of counsel
for the appellant.
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Mr. Gould, Q.C., with Mr, Goldin, Q.C. for the
respondenu.

Mr. Welsh outlined the case for the appellant
end cealled the following evidence:

TOITI COUNTWLY ACUTT, duly sworn and examined.

By MR, WELSH: You are a joint deputy chairman of
the Anglo=-American Corporation of South Africa,

also resident director of the Corpora-
tederation? - Yes.

You
vion for

@ (‘u

ai’e
4

You are sole resident director, in fact? -
Tes.

Whav work does Anglo-Anmerican Corporation do
for the three mining companies which are involved
in this case? ~ My Lord, it acts as secretaries
and COT“UlLJﬂg engineers to the copper nining

companies, Nchanga, Rhokana and Bancroft.

You have hean a director of each »f these
companies gince 105%°9 ~ Yes.

In 1958 were
of Directors of each of these companiles? -

you deputy chairmen of the Board
Yes,
And are you still deputy cheirman? - Yes,

I want tc get the dates of incorporation.
Rhnkana was incorporated in England in 19259 -
Yes.

And re-incorporated in Northern Rhodesia in
195492 -  Yes.,

It was ro-ine o“porated in this country in
oursuance of nn Act of the United Kinzdom Parlia-
ment which was called, I think, the RhO-Aiglo Mines
Group Act? - Yes,

The purposc of which was to permit these com-
panies to trenefer their domicile to Africa? -
'\" ISIN
lichanga was incorporated in England
Yes.

Similarly,
in 19372 =

And re-incorporated in Northern Rlhiodesia in
16549 - Yes,

In the
High Court of
Southern
Rhodesisa

No. 7

Appellantts
Evidence

Keith Courtney
Acutt.

BExamination

10th April,
1961

- continued.



In the
High Court of
Southern
Rhodesia

No., 7

Appellanst's
Bvidence

Keith Courtney
Acutt,

Exemination.

loth April,
1961

-~ continued.

12.

Bancroft was incorporated in Northern Rhodesia
for the first time on 2lst of Way, 19532 - Yes,

Its initial capital was 20 million 5/- shares?
Yes.

I want to show you Exhibit 1, which is the
prospectvus oi Bancroft® - Yes,

Prospectus put in, Exhibit 1)

Exhibit 1 shows how the initizl chare capital
of Bancroft was subscribed, does it not? - Yes,

Has Nchanga ever held any shares in Bancroft? 10
It never held any shares until April, 1959, when it
accepted preference shares in lieu of the repayment
of a loan which was the notes,

Now I want you to produce the Iirgt smnual
report and accounts of Bancroft, that is, for the
year ended 30th June, 1954, Exhibit 27 ~ That's
right.

(Report and accounts put in, Exhibit 2)

Bancroft was incorperated for the primary
purpose of acguiring certain wmining property from 20
Rhokana? -  Yes,

I want to show you an agreement dated ihe 18th
of June, 1953, between Bancrofit and Rhoksma. That
will be Exhibit 3. 1Is that a true copy of the
agreement? - Yes.

(Agreement put in, Bxhibit 3)

Then for the sake of completeness, I want you
to produce the second, third, fourth, fifth and

sixth annuel report and accounts of Bancroft,

These will be BExhibits 4, 5, 6, 7 and 8 respective- 30
ly and they run from 1955 to 19597 -  Yes.

(Reports and accounts put in, Bxhibits 4, 5,
6, 7 and &)

Now, in 1958, that is at the time of the
agreement to which we are going to refer presently,
I would like you to tell his Lordship what interests
Rhokana end Nchenga respectively had in Bancroft - Rhokana
had 9,543,509 Bancroft Mines Limited stock wnits of
5/- each.

This was ordinary stock? -  Crdinary stock. 40
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15.

Amounting in all to two million? - To In the
£2,385,877. They also held one and & half million High Court of
pounics of ive per cent notes which were redeemable Southern
on the 1st of April, 1959. Those were at par, Rhodesia
meking a hotal menetary investment of £3, 8q5 877 —
and ?ctanga had orne and a half milliion pounds of No. 7
the xive per cent notes redeemable on the lst of ¢
April, 1959, Appellantts

Evidence

Were these notes gusranteed in any way? -

They were guaranteed by nokqnd. Keith Courtney

Now, Mr. Acutt, when did Bancroft come into Acutt.
production? ~ In gbout January, 1957. Examination.

Did it encownter certain difficulties at 10th April,
first? - Yes, 1t encountered large volumes of 1961

water and bad g'ound and Bancroft had difficulty
in achlew/lnb its planned rate of development
vihich, in turn, made it difficult to feed the
plant with ¢ ulllclert ore to attain target pro-
cuction and its production costs per ton were,
therefore, high,

By the end of 1957 and the beginning of 1958,
were its production costs per ton higher than those
ol Rhokara and Nchanga? - Materially, yes,

- continued.

How, I went to asgk you about the copper prices
and it might be convenient if you turn to Exhibit
7, which ig the wunnual report and accounts of
BancroXt for the year to 30th of June, 1958, Would
you look at Exhibit 7, which is the ammual report
and accounts for Bancroft for the year ending 30th
of June, 1958. At page 4 you will see a reference
in the Chairman's review to the price of copper and
the Chairman refers there to copper prices having
been forced up te sumiit levels of 1956 and there-~
after there was a rapid and sharp decline in the
price of the nmetal. Is that correct? -  Yes,

Do you remember what the peak copper price was
in 19569 - It was £43%6,10,04 per long ton on
the 19th of March, 1956,

And after that, was there a decline in the
price of the metal? ~  Yes, there was a rapid
and sharp decline in the price of the metal which
reached its lowest level to that date on the llth
o Decewber, 1957, at a price of £176. 5., 0d.

Vhat was the vnrice in TFebruary, 19589 -
t was £160,

1
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14.

Did other copper producers do anything to try
to correct this situation? - By that time most
of the leading producers of copper in the world
had decided to reduce output in an endeavour to
correct the situation.

Have you prepared a schedule showing the
anmouncements of cuts which were made by other pro-
ducers in 1957 and 1958%? -~  Yes.

I show you Exhibit 9, which is such a scliedule.
Perhaps you would be kind enough to read that to
his Lordship? -  (Schedule read =nd put in,
Exhibit 9).

Do Roan Antelope and Mufilira bolong to the
same group? = They are both in the Rhodesisn
Selection Trust group, the two Arizonas and Fielps
Dodge,

Are thoge three mines connected in any way?
-~ 1 do not know that they are., I think the two
Arizona ones are, but Phelps Dodge is a smel ter
company.

Kennecott is also an American producer? -
It is a producer with several mines.

In America? - In Anerica.

Would you tell his TLordship what L,I1.I,
price is? - The London ketal Tzchange, the
price at which copper is normally sold,

On the 26th of January, 1958, was a meeting
held at your home in Salisbury? - Y8

Who was present at that meeting? - I JH T,
Opperheimer, who is chairman at Rhokana, lichanga
and Bancroft, myself, the deputy chairmean of the
three companies, Rhokana, H¥changa and Bancroft;
Mr, H,H. Taylor, a director of Rhokana, Nchanga
and Bancroft end the manager of Anglo-American
Corporation, Mr. D.A. Etheredge who was alternate
director of Rhokana, Nchanga and Bancrof't and
assistant menager of Anglo-American, r. HJM,
rorrest consulting engineer to the Anglo-American
Corporation, Mr. K.C.G. Heath, who was assistant
consulting engineer to the Anglo-Americen Corpora-
tion, and Mr, E,R. Denman, the company secretary
of the Anglo-American Corporation.

Was the purpose of this meeting to discuss
copper prices? -  Yes,
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15.

Now, I would like you to give his Lordship an In the
oubline of what was discussed at this meeting®? - High Court of
My Liord, it is difficult to give a full outline, Southern
but I will cover the major points., The overall Rhodesia
target production of the three mines for 1958 was
apprroximately 270.000 long tons of copper, of No. 7
which about 240,000 long tons had been committed *
for firm sales. Appellant!s

You mean you had firm conitracts? ~ Firm Evidence

contracts for those, the balance being available

for ad hoc sesles, It was agreed by cutting the Keith Courtney

three companies" production by about ten per cent Aoutt

it would be posgible to fulfil sales contracts and cutt.

to withhold from the market copper what would Examination.
otherwise have been available on an ad hoc basis. 10th Avril
It wae clearly cssential that the copper to the 1961 prLL,
market chould be cut. It remained at the dis-

cussions to decide in what way this could be - continued.
achieved lecst detrimentally to each of the three

companies,

Before vou go on with what happened at this
meeting, I want you to tell his Lordship something
about the costs of producing copper. Do you have
certain fixed coots which remein the seiie however
mich copper you produce? -  Yes, ny Lord.

Would you Just explain thet to iL.is Lordship?
—~ Viell the fixed maintenance costs are there,

By YOUNG, J: Fixed overheads, you nmean? -~ Fixed
overheads you wight call iis, the fixed costs of
nuintaining the nmachinery, pumping, ventilation of
a mining orgunisation of that sort, housing, the
medical and tovnshlp expenses which are provided
by the copper mining companies and such costs as

those,

By MR, WHisH: Do these costs remain the sane,
broadly speoking, however much copper is produced?
- DBroadly cpeaking, yes,

Therefore, what is the effect on production
costs vhere you have a large proportion of your
costs consicting of fixed costs? -~ They increase
the costs rer ton of copper.

A cut increases the costs per iton? - Yes,
a reduction in output.

At this neeting, what view was taken of the
comsequences of a cut in the production of the
three mines? - t was clear that a cut would

ave seriocus consequences to Rhokana, ilchanga and
Bencroft,
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You have said that the consulting enginreers
were present at this meeting? - Yes,

Had they worked out certain figures? - Yes,
they had worked out a series of figures or wolked
them out vreviously and further figures at the
time,

I want to show you a schedule which you have
prepared, Exhibit 10, and this deals with the
effect which a ten per cent cut in Nchangatl's pro-
duc tion would have had upon its profits, on tae
assumption that the price did not rise zbove the
then figure, which was £162 per ton? - Yes,

Now, you have given the Tigures in these
schedules I do mnot. think you need go through
them at this stage, but if you look at the les
line in the schedule, the losc before tax was

Was that an estimate produced at this neeting
in January, 1958? -~  Yes,

So that that vould have been the effect of
cutting Nchanga's production by ten per cent? -
Yes.

Now, Bancroft you nave said, was undergoing
certain difficulties in its operations? -  Yes,
And, as a result of those, viwat were its

costs in comparison with those of Nchanga and
Rhokana? - Well, its costs of production were
very much higher than Nchanga's end Rhokena's.

Was it felt that Bancroft could reduce its
output at all? - No.

What would the effect have been? - Well,
it was having difficulty in maintainirg its output
at that particular price and it could not afford
to reduce its output at all without ceasing opera-
tions,

At this meeting, did you consider whether the
whole cut could he borne by Nchanga Rhokana? -
Yes.

Leaving Bancroft to produce its target as
before? - Yes,

Have you prepared another schedule, Exhibit
11, which shows what this would have involved for
Nehanga? - Yes.
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17.

Again, there are some calculations here which In the
I think we need not go through, but the net result High Court of
ig that the logs which lNchanga would have suffered Southern
would have been £1,469,0007? - Yes, Rhodesia
Which is abont £200,000 more than the loss
reflected on Imxhivit 109 - Yes, No. 7
What was Bancroft!s target for the year 1958¢% -
- 0" o e b Appellant's
Forty thousand long tons, Evidence

nd you have sald that the total cut which was
envisaged for she three mines was ten per cent of

Keith Courtney

270,000 toms? -  Yes. Acutt.
MA - 2 ? -— )
That is 27,000¢9 Tes., Fxamination.
Did these figures lead to any conclusions? - 10th April,

Well, it was realised that if Bancroft Iline 1961
ceased production entirely for one year, Nchanga

and Rhokana between them could increase their pro- ~ continued.
duction by 1%,000 long tons and could produce this

additional tomnmage of copper at very low costs.

Thir teen being the difference between 14 and
2772 -  Yes,

Was that really the germ of the agreement

which wag ultimately arrived at? - That prompt-
ed the idea,
What was the scheme? - Well, in the circum-

stances it was felt that it was in the besgt inter-
ests of the three companies for Bancroft to cease
production for one vear and Nchanga and Rhokana to
increase their »roduction sufficiently to meet the
sotal sales comnibtments of 245,000 long toms,

I think you said 240 before. Was it 240 or
2452 -  Two hoandred and forty five, I think I
gald 245,

Anyway, 1t was 245¢% - Yes.

S0 that, in other words, Nchanga and Rhokana
would between them produce the overall target to
meet the sales commitments for the three mines? -
Yes, and the overall effect would be a reduction of
about 27,000 long tons,

But what was to happen to Bancroft as a result
of this, if Bancroft was to cease production? -
Well, that was the difficulty. If Bancroft was to
cease production, there was no question of it just
stopping production at the mine in the interests
of both the sharerolders and the employees unless
Rancroft were enabled to keep the mine open to
continue development and to meet its current com-
nitments.
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18.

A nunmber of detailled figures were produced at
this meeting? - Yes.

And on the next morning was a graph produced
of which a copy has already been furnished %o the
revenue authorities? - Yes.

(Graph put in Exhibit 12)

The graph looks a little formidable, but I
think it will be easier to explain it in a some~
what clearer graph which has since been prepared,
Por the purposes of this case, you have prepared a
second graph? - Yes,

(Graph put in, BExhibit 13)

Would you explain this graph briefly to his
Lordship? - The purpose of the graph is to
compare tne results at Rhokana and Hchanga of in-
creasing production and paying compensation so
Bancroft and the alternative of reducing their
production by ten per cent. The graph, I think,
sets out fa1rly clearly the effect.

Tet's deal with the Nchanga position. Have
you got Iixhibit 137 - Yes, 13 iz perhapz a
clearer statement than 12, but it contains
exactly the same information. The r=d line is
Rhokana, so we shall deal with the blue line,

Mirst of all, will you tell his iordehilp what
the references in the left hand vertical ccliqmn

are? -~ This is the "O" line, the louvel at wnich
rofit on increased producticn equels conmpensation
to Brneroft, 1L you go down, it shows the locs,

If you carry on down from tha®, which I think is
the only important one, it shows the loss per umonth
in hundreds of thousands of pounds.

Is it in thousands of pounds? - In
thousands of pounds, I am sorry.

By YOUNG, J: I am not quite sure that I follow
thils. Whnere are you reading from? - The left
hand side, if you carry on, there is a minus figure
of 20, 30, 40, 50, 60, 70 and 8C and dovn helow
there is the copper price in pounds per long ton.

By MR, WilsH: iy Lord, there ig a legend on the
Telt nand side which bays= et proiit or loss per
month in thousand pounds 7V - On incressing pro-
duction after deducting compensation to Bancroft

10

20

30

40



20

30

40

19.

and the dotted line shows the estimated loss re-~ In the

sulting from a ten per cent cut in output of those High Court of

two nmines., Southern
Rhodesia

S0 that whut ore has to compare is the un-
brolenblue line with the dotted blue line? -

Yes. No. 7
£130 ggg,tfggse iwg %éges meet at a point which is Appellant's
- o ) Evidence

What is the significance of that? - 1t
shows that the scheme which was adopted would be

more advantageouvs to Nchanga than cutting its Aoutt

production, if the price remained above £130 per *

long ton. No one believed that the price would Examination.

drop as low as that at the time. 10th April,
So at any vprice abhove that it would be 1961

advantageous to Nchanga to pay money to Bancroft
on ceaging production rather than to cut its own
produc tion by ten per cent? - Yes,

That is really the effect of this granh? -
Yes.,

Now, there are certain letters which were
written., On the 28th of December, 1959, a letter
vas written to the Inspector of Taxes. This will
be Exhibit 14, in which certain information was
nlaced hefore the Revenue Department? - Yes,

- continued.

{(Letter read and put in, Exhibit 14)

The graph referred to in this latter is
Frnibit 12, is it not? - Yes.

Is tha?t borne out by the figures? - Yes, by
the graph.

By "oreak even" is meant the point on the
grapn at wihich the unbroken line and the dotted
line meet? - Yes,

The interest referred to, I take it, was
interest on these notes? - Yes.

So, Mr. Acutt, what were the final decisions
whichh were reached at this meeting in January,
195892 - 1t was decided that Bancroft should
cessc wroduction for one year and that Nchanga and
Rhokana would increase their production in order
to fulfil exieting sales commitments, and that
Bancroft should be paid a sum of money sufficient
to meet the interest payments which Dencroft had to
make on 1ts loans and to enable Bancroft to con-
tinue pumping amd carry on development and thus to

Keith Courtney
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20.

meet its production target when production was re-
sumed .

ir, Acutt, by earrying out these various

operations, would Bancroft have been able to resume

produc tlon more or less immediately on the expiry
of the agreement? -  Yes, that was the thought.

Just tell me shortly how was the

By YOUNG, J.:
Mentioned in

Tigure of 2,165,000 arrived at? -
the letter?

Yes iust how was the figure arrvived at?
1

By MR, WilSH: You have given the various things.
Just repeat them slowly, the wvarious things that
Bancroft had to te enabled to do? - COh, I see.

By YOUNG, J.: You said the valuation of these
benefits which you have just mentioned, how was
this figure arrived at? Was it based on copper?
- No, it was considered that Bancroft would have
to meet its interest payments on its notes and
losns,

Yes, I have that? -~ And iss puamping and
carry on development so as to be in a position to
resume production, and this was the figure which
Bancroft stated it required,

This was the figure worled out as the mean?
- -'Yes ]

By MR, WLISH: Who worked out the figures? -
The consultling engineers.

I take it they did detailed calculatiorns? -
7es.

Tea adjournment

Before the adjournment, you had said that this
figure of £2,000,000 odd was produced by the con-
sulting engineers? - Yes,

And you had also said that as long as the
price of copper remained above £130 tnils sclieme
was to the benefit of Rhokana and Nchanga? -

What cbout Rancroft? Was it considered to be
a fair and reasonable scheme from Bancrofits point
of view? - Yes,.

Would you elaborate on that? Was it expected

that Bancroft would make any profit during the 1958

financial year? -~  TFo, it was not expected that

Yes,
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21.

Bancroft would meke any profit in the yesar 1958
unless there was a change in the situation and the
payuents wonld enable RBancroft to meet its current
cormitments during 1958 and %o resume production
at an increased rate in 1959, On the basis of the
Tigures produced vy the consulting engineers, this
would cost a little over £2,000,000, which it was

considered would be economic for Nchanga and Rhokana

to pay in relation to the benefits which would
accrue to them,

How was the total sum of £2,16%,000 money to
be apportioned as between Nchanga and Rhokana? -
In proportion to their respective production ton-
nage during the year,

You have told us who was at the meeting.
There were three of you who were directors of all
three companiecs? - Yes,.

Did you take into account the interests of
all three companies? - Yes.

What was your view about arrangements from
that point of view? - That it waes fair and
reasonable for the three conpanies,

Now, were thece proposals put to the boards
of the threc conpanies? - They were put to the
boards of all three companies.

Were they put informally straight away? -
Informally, on the telephone in some cases, and by
perscnal discussions in others.

Was there any dissent among the boards of
the three companies? -~ No.

Incidentally, do the boards of the three
companies consist of the same persons? - There
are a numnber of people who coincide, but there are
differences.

Now, were detailed calculations made before
the agreement was finally concluded? - Yes.

What conclusions did they lead you to come
to? -  That the figures which had been put for-
ward at the eerlier discussions were coniirmed by
the detailed figures and that the conclusions
were correct on that basis.

Cn the 27th of January, 1958, was the agree-—
ment entered into by correspondence? 1 show you,
first of all, Fxhibit 15 which is a letter from
Nchanga to Benmcroft dated 27th January, 19587 -
Yes.,
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22.

(Letter read and put in, Exhibit 15)

The reply is Exhibit 16, which is also attached
to the case, That is a reply from Bancroft agree-
ing to the proposals contained in Exhibit 159 -
Yes.

Then, on the following dsy, was an announce-—
ment issued to the press? T show you Exhibit 17?2
-~ Yes, ny Lord.

This announcement was made jointly by the
three companies concerned? -  Yes,

Was it issued to the press and to the public?
- It was issued to the press and to the public
and to shareholders.

To sharecholders of all three companies? -
Yes,

Then formal confirmation was obtained at
three board meetings which were held on the 5th of
March, 1958% - Yes.

I show you exhibits 18, 19 and 20. These are
extracts from the minutes of the three boards of
directors respectively? -  Yes,

Exhibit 18 1s the minutes of Bancroft where
the arrangciients with Rhokana and Tchanga were
confirmed, Exhibit 19 is the minuvftes of Nchanga
and Exhibit 20 is the minutes of Rhokana? -
Yes.

You will notice that in Exhibit 19 it is said
that Nchanga's production would have to be in=-
creased to an average of 12,620 long tons per month
and Exhibit 20, Rhokana's production would have to
be incressed to an average of 7,775 Jong tons per
month? - Yes.

I suppose those figures had been worked out
in deteil by the engineers? - Yes,

The next exhibit I want to show you is Exhibit
21 which is the annual report and accounts of
Nchanga for the year ended 3lst March, 1958 and
this document likewise contains a reference to this
transaction on pages 5 and 6, If you will look at
the Chairman's review on pages 5 and 6 under the
heading "Group output policy," on pags 5 and going
over the page to the top of page 6, there is a
reference to "voluntary end unconcerted. cuts by
producers in many parts of the world which have
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23,

been successful in correcting the imbalance be-
tween supply and demand? - Yes,.

The next exhibit is Exhibit 22, which is the
annual report and accounts of Nchanga for the year
ended 3lst March, 19599 -~  Yes.

I want you to look at the accounts contents
here because this s the year during which the
agreement operated. If you look at pages 20 and 21
you will find the operating account and the profit
and. loss account. If your Lordship would look at
the top of page 21, which is the right hand side of
the operating account, you will see there "Sales of
nmetals and concentrates £26,000,000 roughlyo® -
Yes,

"Lesss: Payrnents to Bancroft Mines Limited
£1,384,5699" - Yes.

Giving a net figure of £24,906,418? -

If you look on the left hand side of the
operating account, the last item is "Balance to
profit and loss gccount £7,266,585" Is that
correct? - Tes,

If your Lordship would look at the profit and
loss account, the first figure on the right hand
Side.onol!

Yes.

By YOUNG, J.: You wrote Nchangat!s share off in one

year, in the first year? -~ No, the expenditure

involved during that year, yes.

Because the agreement only operated
Yes, this falls into the year.

Yes.

By MR, WELSH:
Tor one year? -

And it fell squarely within this year? -

So the agreement was concluded at the end of
larch, 19597 - Yes.

By YOUNG, J: Just one moment., I want to follow
this, That £1,%84,569 was Nchanga's share of the
claim? - Yes,

That means Nchanga paid a greater proportion
than Rhokana? - It was proportionate to the
tonnage, my Lord, to the output.

By MR, WELSH: Rhokana's proportion must have been
about three quarter of a million pounds? - Yes,

So that the effect of this, Mr. Acutt, is that
this expenditure was treated in the accounts as
revenue expenditure? -  Yes.
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24,

Not as capital expendilture? -~ No, those

are working costs,.

And these accounts, of course, were audited
accounts? - Yes.

Would you look at Exhibit 7, which is the
annual report and accounts of Bancroft for the
vear ended 30th June, 1958, page 17. This is the
profit and loss account for the year ended 30th
June, 1958, by which time this agrecment had been
in operation for about three months? - Yes. 10

If you look on the right hand side of page 17,
the right hand side of the profit and loss account,
you will see an item, the fourth item, "“Amounts
provided by Nchanga Consolidated Copper Iines ILimited
and R%oka%%Zngggration %%mited, see directors'
reporTﬁa% redresents the pgﬁments which had been
made up to June, 1958, and here they are credited
to profit and loss account, in other words, treated
as revenue recelpts? - Yes.

Similarly, in Exhibit 8, which is the accounts 20
of Bancroft for the next year, page 15, the balance
of the payments made by Nchanga and Rhokana are re-
flected in the fourth item on the right hand side
of the profit and loss account, the total amount of
£1,502,4€¢7, and again treated as revenue receipts
in the hands of Bancroft? - Yes.

Would you turn back to Exhibit 22, that is,
the Nchanga accounts for 1959 and would you look at
page 6. Thig is the Chairman's review under the
heading in the right hand column, "Production and 20
prices®, The Chairman says there: "In uy state-
ment last year, I sald that we had developed the
property in such a way that great flexibility both
in plant and mining operations was possible, The
value of this flexibility was proved during the
year. In accordance with the combined programme
of output agreed with Rhokana Corporation and
Bancroft Mines, Nchanga was scheduled to produce
approximately 12,500 long tons of copper a month,
equivalent to 150,000 tons for the year. Nearly 40
two months' output was lost because of the pro-
longed strike of Tiuropeam daily paid employees
towards the end of 1958, and furthermore, at the
time of the strike, production was already slightly
behind the scheduled rate for the year. It was
nevertheless possible to make up this shortfall,
and much of the lost production, by increasing out-
put Ffor the last four months of the financisl year
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25,

to 15,500 long tons a nmonth. Production for the In the
year was 139,442 long tons of copper, which is a High Court of
record for the mirne, The high level of production Southern
achileveda after the strike, and the length of time Rhodesia
taken for copper to reach overseas markets, re- —_—
sulted in stocks on hand at the year-end being No. 7

higher than at 31lst March, 1958. However, we sold
a record tonnage of 129,024 long tons at an average

realised price of £204 per ton, compared with £196 épﬁgéiigt's
last year. The profit for the year, after provid- v
ing for depreciation and tax, amounted to £4,704000,
which is £33%4,000 more than last year., After the Keith Courtney
subgtantial reductions in profits over the previous Acutt.
two years, the reversal of the trend is very satis- 5 .
factory, pariicularly in view of the considerable Examination.
loss of profits caused by the strike.," Are the 10th April,
facts stated there correct? -  Yes. 1961

And on page 8 there is a summary of operations - continued.

which gives a comparison between 1958 and 1959
financial years showing, to begin with, the very
first item showing an increase in the operating
profit of about £1,000,000 over the previous year,
an increase in production, an increase in sales of
about 9,000 tons, I think those are the relevant
itens? - Yes,

The next exhibit I want to put in is Exhibit

2%, which 1s the annual report and accounts of
Nchanga for the year ended 31lst March, 19609 -

Yes.

(Report and accounts put in, Exhibit 23%)

Would you look at page 17, which is the opera-—
ting account and profit and loss account? - Yes.

The first figure is the top item on the right
hand side, sales of metals and concentrates
£42,62%,265, compared with £26,290,987 in the
previous year. Is that correct? - Yes,

If you look lower down in the profit and loss
account on the right hand side, "Profit before
taxation, brought down £21,423,764" as compared
with £7,8%4,535 in the previous year. Is that
correct? -  Yes,

Showing a very substantial incrcase both in
the sales and in profits before tax in that year.
T think there was sone change in the taxation laws
during that year, was there not? - Yes.

So that it is better to have regard to the
profit beiore tax then the profit after tax?- Yes.
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Then, 1f you look at page 4 of the sane
exhibit, number 23, you will find the summary of
operations again., This is the Chairman's review at
the very beginning. The Chairman says: "The re-
sults of our cperations during the year ended 3lst
Merch, 1960, were very satisfactory. Production at
178,045 long tons was some 38,000 long tors higher
than the previous year which was ifselfl a record.
This high rate of production, most of which was
sold at an average price of £240 per ton, compured
with £204 per ton last year, resulted in a net
profit for the vear after taxation of £13.64
million." ©So the year ended 3lst March, 1960 was
a nmuch better year for Nchanga than the previous
year? ~ Yes.

Now, Mr. Acutt, is it possible to attribute
this improvement in 1960 over 1959 in any way to
the agreement which was entered into January, 19587
- No, I don't think so.

Would you like to give his Lordship reasons
for that opinion? -  Well, in April, 1959 Ban-
croft resuued production with a target of 50,000
long tons and it did, in facs, achicve this target.
The improverment was due to the increased output
and the increased price as described by the Chair-
man.,

The average price rose slightly from 1958 to

It was £196 in 1958, £204 in 1959 and £240 in
19609 e YeS.

Now, would you attribute these rises in price
in any way to the agreement entered into in January,
1958? - :NOO

Can you tell his Lordship what the rzason was
for the change? It was an upward change of about
£40 per ton as between 1959 and 19607 - Welil,

I think the first improvement in the price occurred
when it was clear that there was to be labour
trouble in the Northern Rhodesian mines, There-
after, there was a long strike on the copper belt
mines and the price improved slightly. There were
labour disputes in the mining industry in other
parts of the world and it was clearly a certzin
amount of apprehension on the part of the consumers
that the votal requirements of copper would not De
available.

By YOUNG, J: I suppose the policy ol cutting pro-

duction had its impact? - I think not at that
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time at all., Any cuts in production had heen fully

regtored.
By that time.

When were the cuts restored then? - At
varying times, my Lord, from the middle of 1958 by
some of the producers in other parts of the world.
It is difficult to state that definitely because,
although production cuts are announced, the restora-
tion of that tormage is not necessarily announced
at the time.

By that time? ~

By MR. WELSH: Now, you referred to the fact that

Bancroft did resume its production in April, 1959
and reached its target for that year? ~ Yes,

I want to show you the Bancroft report and
accounts for the year ended 30th June, 1960,
Exhibit 24°9 - Yes,

(Report and accounts put in, Exhibit 24)

If your Lordship would look at page 4, first
of all, you will sce an operating profit of
£3,693,000 compared with £106,248 in the previous
year<? - Yes.,

Production is 51,121 tons in 1960. I think
you said the target was 50,000 tons, did you not?
= Yes .

And saleg proceeds £11,292,178 as compared
with £386,480, so that Bancroft did now come back

into full production, Gid they not? -  Yes,
In thav year? -~ The comparative figure,
my Lord, is, of course, for three months, This is

the period when they came back to the 30th June,
1959, The irst figure is for three months.

How, would you look back at Exhibit 23, page
4, which is the Chairman's review in the second
column under the heading, "cooper price," the
Chairman says: "For the first three months of the
new year, the price for copper has remained rela-
tively steady at satisfactory levels, There is
evidence of an increase in consumption of the metal,
varticularly in the United Kingdom and on the
European Continent, which are our main markets, and
the general outlook is, therefore, encouraging.
While consumption at the moment appears to be keep-
ing pace with increasing production, the dual risks
of interruption of supplies and falling off in
demand are always present. The former risk is one
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against which consumers can insure themselves by a
ratioral stock holding policy, and the menner in
which the copper fabricating industry weathered

the prolonged strikes in America last year indi-
cates that this is being done. It is "for the
copper producers to protect themselves against the
latter risk and to prevent the recurrence of price
recessions such as that of 1956/57 by regulating
supplies to meet demand. We have indicated that if
such a situation arises again we are prepared %o
play our part by Joining with other major producers
in either reducing production or withdrawing copper
from the market". This document is Nchangals
accounts for the year ended 3%1st March, 1960, With-~
in a few months, did a change occur again in the
copper market? -  Yes,

Vhat happened? - The position changed
very rapidly at a time that there was a recescion
in America and the consumption of copper dropped
very much. The market was again over-supplied.

Was any action taken in regard to this? -
Yes, the boards of the various companies decided
that they would ee.esus

Do you mean the Anglo-American companies? -
Yes, the three companies which sare Rhokana, Nchanga
and Bancroft, that they would join with other pro-
ducers in Northern Rhodesia in about October, 1960,
in withholding a certain amount of copper from the
market, Bancroft has, in fact, cut its production
as by that time they were in a position to do so
and the other mining companies have taken various
steps, either stock-piling or cutting.

That fact is referred to in Exhibit 24, which
is the Bancroft report for 1960, a few months after
Ixhibit 23?2 =~  Yes.

On page 5 of the Chairman's review in the left
hand column, the second paragraph under the heading,
"Reduction in supply?" - Yes,

It reads: "In normal times the amount of
copper produced and sold by the mine would be the
maximum obtainable from mining and nmilling opera-
tions, At present, however, the nsrket appears "to
be over-supplied, and it was decided at the hegin-
ning of October to join with the other copper
producers in Northern Rhodesia in withholding a
certain amount of copper from the market, This
reduction in supply will be achieved either by
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cutting production, or by stocking copper until the
market is able to absorbd it"., In which way was it
achieved? Did the market stock or was it cut?
- Up to date 1t is cut.

These last two reports seem to suggest that
the copper price uvoes fluctuate? -~  Very
frequently.

What would you say about the history of
copper prices generally? - Well, it has been a
history of violent fluctuations over short periods
of time,

Caused by one factor or various factors? -
No, a variety of Tactors. I would refer to the
authoritative work entitled "Babylon to Birmingham"
published in London in 1960 and compiled and edited
by I.G. Corvero and L,H. Tarring, who are joint
editors of the Metal Bulletin, which is the most
authoritative jourmal in its field in Europe.

Despite its somewhat Jjournalistic title, is
this a work of authority? - Oh, yes, the title
I think is entirely due to the fact of the period
it covers,

Chapter 20 of this book deals with fluctua-
tions in the price of copper? - Yes, in
particular.

Ity Lord, for the convenience of your TLordship,
I have had chapter 20, which is a short chapter,
copied eand I will hand it in as Exhibit 25. The
sraph which 1g attached to 1t forms portion of the
book and is & photostatic copy.

(Chapter 20 put in, Exhibit 25)

Now, would you summarise this in your own
words? ~ Yes, it sets out a great deal of
detail here which I think really can be summed up
by saying that the price of copper has generally
been highest during periods of great demand,
especially during times of war. They are affected
by restriction schemes, output restriction schemes
and I think you will find on page 2 the author
gives the reasons for various other influences on
the price of copper.

If you look at the graph, I think you will
see that most of the high points appear to corres-
pond with times of war or revolution? ~ Yes,
or crises,
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This graph is a double graph showing the
highest and lowest prices in one year? - Yes.

Have you any comment to make upon that? -
I think it does illustrate the fluctuations which
can occur in any omne year, let alone any period.

If you look, for example, at that psrt of the
graph which deals with the Tfirst Great War, 1914
to 1918, one notices very great discrepancies be-
tween the highest and lowest at any one time? -
Yes, there are other examples right throughout L1930 10
to 1939.

What would you say about output restriction
schemes which are referred to in the book?  Would
you say it is possible to achieve any long tern
stability in the price of copper by such schemes?
- I should say definitely not.

Dealing with the agreement in the present case,
this involved a reduction of 27,000 toms per year?
- YeS e

Was it intended or contemplated by the direct- 20
ors who approved this agreement that it would have
any long term effect upon copper prices? - No

definitely not.

What was, in fact contemplated? - It was
contemplated that this scheme as put forward would
enable Nchanga to increase its profits, or at the
worst, minimise any losses which .ight occur,

Over a period of one year,

For how long? -
Nobody could say what

which was the agreed period.

would happen after that. 30
Was it ever thought it would have any effect
on prices after the one year had expired? -  No,

it was doubtful whether it would have an effect on
prices even during the one year.

I want to show you the last exhibit which I
am going to put in, Exhibit 26. This is a series
of tables which you have caused to be compiled
relating to the tommages of copper produced in the
various copper producing countries in the world
during the three years, the years 1948, 1987 and 40
1960, the tolal figures indicate a consistent in-
crease® - Yes.
Nineteen forty eight was two and a healrl

million tons roughly, 1957 three and a half million
and 1960 just over four million? - Yes,



31.

Nineteen fifty seven was the year immediately
rreceding this agreement and the total world copper
production is three and a half million tons, so
that the 27,000 tons by which the three Northern
“hndesia mines were going to reduce would have been
congiderably lesc than one per cent or world pro-
duction? - Yes, it was very small.

Now, L wani you to look at the Commissioner's
case in this nmatter which you have already seen.

Have you got a copy of it there? - I don't
Imow, it 1s somewhere,

Would you lock at paragraph 2(b) of the
Cormissioner's case. Here it is said: "The sole

reason or, altermatively, the dominent reason for
the said payment was the desire and intention of
the appsllant and Rhokana Corporation Limited to
provide the said Bancroft Mines Limited with the
said funds to enable the latter to overcome its
technical and financial difficulties and, in par-
ticular, to enable Bancroft to rinance certain
underground development work and to cover the
intercet on its loans." What do you say about
that? That is not correct. Nchanga had no share
holding 1in Bancroft,

7

Nchanga did have these loans. Was it intended
to protect repayment of the loans or payment of
interest on the lomns? ~ The loan, if it can be
even considered to come into account, or the notes,
were guaranteed by Rhokansa,

Was this, in fact, a factor which entered into
the minds ol the directors when they entercd into
this agrecucnt? - No.

vihat, then, was the purpose of the directors
in entering into the agreement? - The purpose
of the lchoupe directors was to benefit Ichanga,

In the way in which you have already described?

- In the way in which I have already described.

Would yvou next look at paragraph 2(c) of the
Commigssioner's case, This is an alternative con-
tention., IMrstly, he says: "The said payments
were made solely and exclusively for the purpose of
elimina ting competition in the production and sale
of copper and, or, of securing or creating condi-
tions favourable to and for the enduring bhenefit
of their trade." ILet us deal, first oi all, with
the elinination ol copper competition., Is %hat
statement true, that the payments were made solely
and exclusively ror the purpose of eliminating
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competition in the production and sale of copper?
- IIO .

Was that the purpose at all? - No, the
true position is that the directors of all the
three companies were of the opinion that their
overall production must be cut. The problem with
which we were confronted at our meeting in January,
1958, was how to achieve this cut in producilon in
a manner which would be least detrimental to all
three companies, The reason why it was decilded
that Bancroft should cease production for one year
was not that Nchanga and Rhokana wished to elimin=-
ate competition on the part of Bancroft, but its
costs of production were much higher than those of
Nchanga and Rhokana.,

But for that fact, ir. Acutt, would it have
been decided to suspend Bancroft's entire produc—
tion for that one year? - No.

But because of that fact, it was so decided
and, therefore, payment had to be made to Bancroft?
~ Well, Rancroft was obviously not prepared to
consider such a proposal without a payment.

And then there is this second statement which
comes actually from one of the English cases,
that the payments were made solely and exclusively
for the purpose of securing or creating conditions
favourable to and for the enduring teneiit of that
trade., Now, what do you say about thai? - I
think that i1s incorrect. The purpose of Ilchanga
was to avoid a cut in its production and to iu-
crease its own production and thus naintain and if
possible increase its profits. Haviig regard to
the fact that there had to be an overall cut in
production, Nchanga could not have achileved 1ts
purpose had Daoncroft not agreed to suspend pro-
duc tion.

They talk here about conditions favourable to
and for the enduring benefit of trade. I think you
have dealt with that already. Could this agreement
have been of any enduring benefit? - I don't
think so. The agreement was to operate for a
period of ore year only and it was to attempt to
rectify the temporary excessive supply over demand
at the time, which was one of the causes of the de-
cline in prices., It was a short term problen
which was aimed, as far as Nchanga was concerned, asg
I sald before, at maintaining and if possible
increasing Nchanga's profits during the period of
one year, during which the agreement was to operate.
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Was there any kind of agreement or understand- In the
ing between the Anglo-American copper producers and High Court of
other copper producers eilther in this counrty or ‘Southern
agioad? -~ No, there was no such understandingat Rhodesia
all, —_—

How are cuts in production regarded, generally No. 7
speaking, by copper mining companies or any mining
company ? - Well, as temporary expedients, Appellantts
Experilence has shown they are temvorary expedients. Evidence

IIis Lordship asked you a little earlier when
thege cuts were restored and you said producers Keith Courtney
di%n't m%ke annou$cements when theytrestore% their Acutt,
cuts, but do you know when some of these cuts were . .
restored? ~ Yes, although they didn't make an Examination.
announcement of their cuts being restored, from the 10th April,
very fact of their tonnage being published and 1961
their figures given to date, it is clear to see ~ continued

what the production of a property is and the cuts
began to be restored about the middle of 1958.

Now, we have referred already tc Bancroft's
pro jected production of 40,000 tons and you have
pointed out that that was less than one per cent
of the world »roduction in the previous year? -
Yes,

Could the suspension of production of Ran-
croft for one year have had any effect upon world
coppexr wrices? - No.

Any enduring effects anyway®? -~ No, I think
not, nor did anybody concerned think that they
could have.,

The agreenent, you have said, was for one
year? - The agreement was for one year and when
it was agreed to do this scheme, it was never con-
templated there would be any enduring effect upon
the coprer market, particularly as the directors of
Bancroft were determined to resume production in
April, 1959, and, in fact, did do so.

Cross-examined by Mr, Gould: Cross-—
examination,

Lir, Acutt, you realise that a lot of the
information which has been placed before his Lord-
ship is quite new to me and I have not had an
opportunity of reading all the exhibits handed in,
so I hope his Tordship and you will bear with me
if I take a little longer in my cross—examination
ti:an might otherwise be the case, Mr. Acutt, you
have told his Tordship that Rhokana was the first
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of the three conmpanies,
1923? fand YeS¢

It was incorporated in

And it commenced copper mining operations
when? - I think some three or four years after
that,

It is also Rhokana, I thinlk, which explored
the property which is at present mined by Rancroft,
is that right? -~ No. Here I speak without the
book completely, but the initial exploration of the
copper belt was done by a comnany called Rhodesia 10
Congo Border Concessions and Bweana lakuba was al-
ready in production at the time.

But didn't Rhokana acquire the two particular
properties in this case®? - Yes, but they did
not explore them, the initial term is the word.

But they did spend something like £400,000.
Was that in prospecting? - Trey expanded work
on prospecting the property.

It does appear on the documents Dr. Bancroft
and a team of about 160 geologists, so we are told, 20
explored that particular area. for Rhokana? -
That and other areas.

For about 13 years and I don't remember the
exact names of the two properties, pcrhaps you
could help me, the two mining areas to which you
sank shafts for Bancroft? - 0Oh, Kirila Bouwe
and Konkola Dome the Konkola ore body.

You say it was Rhokana who financed the pros-
pecting of those two areas? - vell, it belonged
to Rhokansza, 30

And it belonged to Rhokana? - Yes,

Then Rhokana actually sold these mineral
properties to RBancroft and actually sponsored the
formation of Bancroft as a separate conmpany to mine
these two areas? - Yes,

Those are the only mining properties that
Bancroft acquired? ~ Well, Bancroft acquired
an area. Those were two ore bodies which it in-
tended to mine at the time, but it acquired nmuch
bigger areas than is being mined at the moment. 40

But whatever mining property Bancroft acguired,
the whole area was acquired from Rhokana® ~ Yes,

And from Rhokana only? - Yes,

Now, in Exhibit 2, we see the first annual
report of Bancroft IMines, the share capital of
Bancroft was £5,000,0007% ~  Yes,
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But the Bancroft shares were issued at a prem-
ium of 1/-9? -  Yes,

So that the initial subscribed capital of
Banecroft was £5,000,000 and it had a share premium

of £1,000,00C from which certain preliminary
expenses were deducted? - Yes,

All these shares were subscribed by associate
companies, strictly companies in the Anglo-American
group and shareholders of those companies. Is that
richt? - I am not quite clear about that.

The proportions are gilven on page % of the
report of the directors of Exhibit 2, the initial
shares were taken up by Rhokana? - Yes,

There were 9,546,983 out of a total issue of
20,000,000, These are stock units of 5/~ each? -
Yes.

So at this stage Rhokana owned almost 50% of
the share carpital of Bancroft? - Yes,

Viould I be correct in suggesting that the
reason why Rhokana did not take more is that it did
not want Bencroft Mines to be a subsidiary company?
- Yo, I don't think that entered into it. If you
will notice further down you will see that certain
shares were offered to the members of Rhokana and
to Rhodegia Anglo-American TLimited.

But if Rancroft had been a subsidiary of
thokansa, you would have had all the complications
of consolidated accounts and other company law
difficulties and things of that description? -
Yes, but I don't think that was the reason.

The British South Africa Company subscribed
for 3,000,000 shares? -  Yes.

Rhodesian Anglo-American Limited for 207,000
shares® - Yes.

Now, there seems to be some tie up between
Rhiodesia Anglo-American, Rhokana and Nchanga and
Bancroft, some relationship®? -~ Well, they are
all separate public companies,

But they are all within the same group? -
They all fall vithin the same group.

They have a lot of tie ups, general interests,
general share holding in different companies and
natters of that sort? - There probably are
cases of that, but I would not generalise on that
at all,
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Could we really call them fairly associated
companies? - Leaving out the British South Africa
Company, yes.

The Britich South Africa Company, in fact, of
course, had the original grant or the originral con-
cession of mineral rights in Northern Rhodesia? -
Yes.,

And the British South Africa Company hag an
indirect stake in all the copper mines which are
operated by the Anglo-American group in Northern 10
Rhodesia? - Yes,

It derives royalties? ~  Yesg, if I may put
this, it owned the mineral rights and in granting
the right to mine those minersl rights, it retained
to itself the richt to subscribe some of the capi-
tal. The subscription by them of capital came from
their right to subscribe for equity capital in any
mining lease that was granted.

And, in addition to that, it derives royalty
from production or sale of copper? -  Yes. 20

The next shareholders were members of the
Rhiokana Cormnoration Limited other than Rhodesia
Anglo-American Timited., Now, I do not want you
to go into great detail, but the members of the
Rhokana Corporatvion I take it, would not only be
members of *the public but they would also be com-
panies in the Anglo-American group? -  And other
companies.

But there would be companies in the Anglo-
American group who were shareholders in Rhokana 30
A

Corporation? ~ Rhodesian Anglo-Auerican
notably.

Yes, Rhodesian Anglo-American would hold
shares in Rhokana Corporation? -  Yes,

Tould Anglo-Aumerican South Africa hold shares?
- I cannot speak with any certainty, but at the
time I should have said No.

Any other companies in the South African
groun? - No, the majority of the copper mining
shareg at the tine wers held by Rhodesian Anglo- 40
American Timited.

Then again, members of Rhodesian Anglo-
American Limited held 3%,722,000 shares in Bancroit?
-  Yes,

Mow, who would the shareholders be in DNhodesian
Anglo-Americen Limited? ~  The public.
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Only the public? - No, a large number of
trusts, the various companies.,

All that I am really concerned about at the
moment is to kmow from you whether any other com-
panies in the Anglo-American group as a whole held
shares in Qhode81an Anglo-American Limited? - Yes.,

So that by and large the interests of the
Anglo-Amerioan group in the initial issued capital
of Bancroft Mines cculd quite easily have been

something in the region of 60, 70 or possibly even
80% of the share capital? - I think it is very
doubtful indeed.

Let's look, You have almost 50% owned by
Rhokana? - Yes,

You have a shortfall perhaps made up by
Rhodesian Anglo-American? - Two hundred and
seven thousand.

That makes it zbout 9,800,000, that is just
about 50%? -  Yes.

Then you have Rhoksna? ~ No, my Lord, can
I make this position clear? Rhokana offered the
shares to its shareholders. As a result of
Rhodesian Anglo—Amer can offering a very large
shareholding in Rhokana, by arrangenent it was
arranced so as to get a sufficient distribution of
these chares to the public, that Rhodesian Anglo-
American should make an offer of these shares
direct to its chareholders as well and if you
notice from this original capitalisation, Rhodesian
Anglo-American retained 207,000, the balance of the
shares which were available to it were offered to
its sharelolders,

But eniongst those shareholders were also com-
panies in the Anglo-American group? -~  But not
to the extent which, I suggest, you are trying to
infer,

Would wou zive we some indication of the
extent? -~ I should say possibly 20% at the
axrimum of the shares offered by Rhodesian Anglo-
American went to companies of what you describe as
the 1nglofAmerican group.

So then, would it be fair to say that the
remaining 7,200,000 shares - I am bracketing the
last two 1tems tOﬂether ~ would as 1o 20% be held
by companies in the Anglo-American group? -
Yeg, I thinlk ncenibly.

Now, when Bancroft was formed, it was then
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controlled to the extent of about 60 or 65% at
least by members of the Anglo-American group? -
Yes, I suppose possibly 50%, something like that.

And many of the other shares were held by
members of the public or other institutions who
themselves were shareholders in Rhokana and
Rhodesisn Anglo-American Linited and so on? They
subscribed. I cannot say whether they were held.,

Well, they subscribed, But the fact remains
that the rlghts to acquire the shares or sihacilbe
Tor the shares came to them by virtue of their
shareholding in either Rhokana Corporalion Limited
or by virtue of their Shar@hOLdlhﬂ in Rhodesian
Anglo-American? -  Yes.

So there was a tie up there?

By YOUNG, J: Counld you put that shortly, what
thils amounts toc?

By IR, GOULD: Yes, my Lord, It really amounts to

tnat all the shares were held by the Anglo-American

group or by shareholders in the Anglo-American
group? - No, the B,S.A., Company.

I beg your nardon, except for the B,35.4,
Company which held three million out of twenty
million. Now, this calculation shown on page 3,
do I understand that, except for the British South
Africa Company, all *hese conpanies are controlled
by the Anglo-American Corporation? -  Adwinis-
tered, my Lord.

By YOUNG, J: 1Is that your point?

By Mit, GOULD: And companies in the Anglo-Anerican
group are shareholders in Rhokana Corporation and
in Rhodesian Anglo-American and the other persons
vho subscribed for shares, individuals, were in
turn shareholders of Rhokana Corporation and
Rhodesian Anglo-imerican, so that they got their
rights by virtue of their shareholdin; or the in-
direct connexion with the Anglo-American group as
shareholders,

YOUNG, J: I just do not quite follow vihiat the
Tesuls % all this is., What is the point you are
making?

MR. GOUID: The point I am making is that right
from the commencement the companies in the Anglo-
American group and shareholders in the companies
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in the Anglo-~American group had a very consider-
able stake in the well-~being of Bancroft.

By YOUNG? J: Would you agree to that, Mr. Acutt?
-  Yes. A very considerable stake,

By MR, GOUID: A very considerable stake, Now, when
Bancroft was formed, this stake was held by the
interests we have just mentioned and I take it the
position, apart from slight fluctuations, remained
nrchanged throughout the year, that is to say we

cean go over to the Tigures if you like in 1957/58,
Rhoksna Corporation still held about 43 or 46% of
the shares in Bancroft? ~ Yes.,

Thatt's right? - Yes,

The British South Africa Company retained its
shareholding of three million and actually increas-
ed it? - I am not aware of whether they re-
tained them, I know at one point they increased
thenm,

Rhodesian Anglo-American retained a share-~
holding in Bancroft? - A very small sharehold-
ing.,

Members of the Rhokana Corporation Tdmited
held shares in Bancroft? ~  There I think, my
Lord, the position was extremely flexikle, The
shareholding obviously changed very considerably
as far as the public were concerned.

But by end large we could say that Anglo-
American interests held something in excess of 50%
of the equity share capital of Bancroft? - I
think not very much, if any at all, at that stage.
I should have thought that by Anglo-American
interests

o 0 0 0 80

I mean companies in the Anglo-American group?
~  Probebly around 50%.

Lround 50% or more?

By YOUNG, J: Waiat is the point?

By MR, GOULD: Rhokana Limited throughout retained
about 47 to 46%,

By YOUNG, J: Just tell me the result of your dis-

CUSS10MN.

By . GOULD: Compsnies in the Anglo-American group
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have always held about or a little more than 50%
in Bancroft, or more., That is the lowest figure.
In addition to that, for purposes of developument
companies in the Anglo-American group - we shall
specify them later - lent considerable sum of
money to Bancroft, Is that right? - I think
the only companies - well, Rhokana Corporation lent
money. That was the first loan and was made to the
company .

Well, let's start off on another basis, The 10
company started with £6,000,000 in its coffers,
being share capital and share premium account? -
Yes,

On page 4 of Exhibit 2 it is indicated that
the company would reguire £12,000,000, Is that
right? - Yes,

To go into full production? - Yes,

It already had made arrangerents that, in
addition to the £6,000,000 which it had, notes to
a total amount of £3%,000,000 were to be subscribed 20
by either Rhokana Corporation or hy persons whom
they would find would be willing to subscribe for

those notes, Isnt't that right? - Yes.
So that £3,000,000 would be subscribed either
by Rhokana or by subscribers? - They undertook

to find £3,000,000.

That is correct. The remaining £%,000,000
to reach a total of £12,000,000 was left in the
air for the time being? - Yes,

Arrangements would be made to find that money 30
as and when required? - Yes,

By YOUNG, J: What is the position now? In

addition To the £6,000,000 share capital, there
was £3,000,000 loan capital provided by your group?
~ By Rhokana Corporation.

By MR, GOULD: Rhokana Corporation undertook to

provide a rfurther £3%,000,C00 in the form of notes,

If I may then invite your attention to Exhibit 6,

if you look at the balance sheet on page 18, we

find that as at the 30th of June, 1957 the sghare 40
capital has increased from £5,000,000 to £5500000%?

- Yes .

Could you tell us off hand who subscribed for
the additional half million,



40

41,

By YOUNG, J: Does 1t make much difference in the
overall scheme of things?

By MR, GOULD: T only want to show again in the
group? - I thirnlt it was taken up half by the
Anglo-American Covporation and half by the British
South Airica Company.

On the exercise of options? - On the exer-

cise of optioxns.

To yrovide Bancroft with further money
required? - Yes. I must come back to the
point that the British South Africa Company was not
within what is called the group.

We accept that. Now, we look at the balance
sheet again and we find this additional capital was
subscribed and then we find that the full £%,000,000
notes that we had referred to earlier in looking at
the situation in 1954, had been issued? - Agreed.

Notes at 5% 1958-61, £3,000,000, that is the
£3,000,000 viliich Rhokana had uvndertaken to sub-
gscribe or to find subscripiions for? - Yes.,

In adalsicen to that, we £ind that there was a
further £6,500,300 owing by Bancroft on apparently
unsecured ioans at 65 - Yes.

Cen you tell us offhand who the leNders were?
-  Anglo-Americmn Corporaticn and the British
South Africs Conmneny,

Can you tell us how much each of those two
companieg liad lent? - Of the first five,
£%,000,000 was frcm the British South Africa Com-
pany «nd two Irom Anglo-American and the other
£1,250,000 vas from Anglo-American.

So Angio-Americen had lent another £3,250,000
and the B,8.A., Company had lent another £3%,000,000°9
- Yes .

When we talk about Anglo-American, we

By YOUNG, J:
No, he means the

do not mean the group? -
specific company.

When you are referring to the corporation, you
call it the company and when you refer to all these
conmpanies, you call it the group.

By MR. GOUID: VYes, my Lord, AT this stage we find
The compary nad further current liabilities includ-
ing creditors emounting vo £1,196,905. Is that
right, That is referring to the balance sheet at
the bottom ol page 187 -  Yes.

o
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Could ycu tell us who those creditors were?
-~ Offhand, I couldn't.

Is it probable that a considerable number of
those creditors were companies in the Anglo-American
group? - No, if you are trying to imply that
this was a further additional loan, no.

No, a form of indebted-
ness from the group, no. I think this is purely
normal trading investments. The previous year it
was £1,419,000. That was ordinary normal trading.

Just pausing here, we find a situation that
as at the 30th of June, 1957 the company's liabili-
ties including its share capital amounted to a
little over £20,000,0007? - Yes,

Which was £8,000,000 in excess of the initial
£12,000,000 which it thought it would requirc o
bring itself to the stage of full production? -
Yes,

Is that not right? -~ Yes,

And T think it is fair to say that at this
stage the Bancroft mine had exhausted its share
capital completely. It had utilised it all, is
that not right, and these loans in the development
of the mins and the commencement of production,.

Is that not right® - It had utilised that, yes.

It had no other funds available to ii? - I
think it had., It had stocks of copper and it had
copper which was being currently produced and which
at the time I think it was already able to raise
money on, what is known as pipe line Iinance,

But not very much, If you look at the opera-
ting account, its sales of copper amounted to
£204,000 and its stock of copper and concentrates
as at 30th June amounted to a mere £476,000¢ -
A fairly considerable amount of money.

I agree? - Particularly as the mine szt
that particular stage, the output was increasing
and the amount of copper available in any particu-
lar month exceeded the copper in stock at the 30th
of June. A mine which is opening up cannot just
be stopped at a particular point. Tne company was
able to borrow quite considerable sums on pipe
line finance.

We will come to the question of the produc-
tion of the mine in a moment, That is quite &
separate point. At this stage the company had
exhausted all its loan facilities? - Yes,

Not a loan, no? -
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Bxcept for cbout a gquarter of a million pounds, In the
I think, We have it in the documents, It was look- High Court of
ing for further loan facilities. We shall come to Southern
the purposes in a monment? - I think the conmpany Rhodesia
had exhauvsted its capital, but 1t was in production.

Excuse ue, the company had exhausted its No. 7
capital and the substantial loans? - Yes,

That is to say, it had exhausted the £5,500,000 %gpgllant's
plus the share premium account, plus the £3,000,000 wvilaence
notes, plus £3%,250,000 loans, it had exhausted all
that? - It hod used most of that up, yes. Keith Courtney

Anéd it was looking for the borrowing of Acutt,
further money. If you look at the directors! re- Cross—
port, »age 8, you will see that this was the pic- examination,

Yt MY ~ S' 1 & — < o .
ture of its finamcial position? Yes 10th April,

"The balance of £3.,5 million available to the 1961

company under the £5 million loan facilities grant-—
ed by Anglo-American Corporation of South Africa
Limited and the British South Africa Company was
fully drewn by the end of 1956 and short-term loan
feeilities of £1.5 million were then made availableby
Anglo~American Corp.to meet the anticipated temporary
short-fall, Vhen these facilities were exhausted
as a result of the difficulties referred to above,
arrcangenents were cntered into with Anglo-American
Corporation and The British South Africa Company
whereby those conpanies agreed to take up by 1st
larcly, 1957, instead of by lst July, 1958, the
balance of 1,599,650 shares on which an option of
37/6d. a share had been granted and proceeds amount-
ing to approxinately 23,000,000 accrued to the
coupany. In counsideration, therefor, the rate of
interest on the loan of £5,000,000 made available
by those companies was increased from three and a
half per cent to 6% per annum. The short term loan
of £1.5 million from Anglo-American Corporation was
repaid, but the unfavourable circumstances contin-
ued and oy April, 1957, it was again necessary to

-~ continued.

C-

call on this source." That means additional
temporary loans from Anglo-American, Is that not
right® - Yes,.

At the 30th June, 1957, drawings of £1.25
million had been made and the remaining £0,25
million was drawn in July?" - Yed.

"Advantage was also taken of credit facilities
available againet stocks of copper in transit and
£0,75 million had been drawn by September?! -
Yes,
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I think it is fair to say that at that stage
the cost of developing Bancroft mine far exceeded
original estimates, Is that right? -  Yes,

And that the company was not in a very pros-
perous financial plight? - Yo,
That's right.

By YOUNG, J:
short of working capital? -

Does all this mean that you were very
Yes.,

By. MR. GOUID: DNow, I think it was round about

thilis time that some thoughtwas given to the 10
question of capitalising these amounts so as to

provide Bancroft with permanent capital? -

Yes.

Instead of making it beg and borrow working
capital as and when it required the money., Is
that not right? -~ Yes, you will find mention
of that on page 9 of the Bancroft report for 30th
June, 1957, the one which you referred to.

I am coming to that. The whole basis is set

out, that: "It is, however, advisable to arrange 20
permanent finance and 1t is proposed to seek

memberst! sanction at the forthcoming annual gen-

eral meeting to the increase of the authorised

capital of the company from £5.5 million 1o £6.25
million by the creation of 3,000,000 new shares

of 5/- each and to the placing of these shares at

the disposal of the directorsot - Yes,

That is an increase of ordineary capital? -
Yes,

Ultimately there was a further idea of issu- 30
ing preference shares? - That came later,

The following year, issuing 7% preference
shares? -  Yes.

Which would tszke up all these loans? -
Yes.,

And T think we might as well, while we are on
that, go over to the issue of these shares and T
think you will find it in Exhibit 7,or is it Ex-
hibit 8? In Bxhibit 7 on page 5 in the Chairman's
review, the Chairman informs the meeting for the 40
year ended 30th June, 1958 that: "Members will
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recall receiving a circular dated 26th February,
1658, in which they were informed that Anglo-
American Corporation of South Africa Limited,
Rhodegian Anglo-American Timited, Rhokana Corpora-
tion Limited "and HNchanga Consolidated Copper Mines
Linited had put forward proposals to our company to
replace, by finance of a permanent nature, the
existing short-term notes and temporary loans of
£5,500,C00 and to provide the £1,000,000 required
by our company to carry out its revised programme
and to be in a position to resume production at

the full rated capacity of the plant at short
notice at any time after 31st March, 1959, The
discussions which followed resulted in an agree=-
ment being concluded in terms of which our company
will on 1st April, 1959, repay to the lenders
£7,500,000 by the issue of 7,500,000 fully paid 63%
redeemable participating preference shares of £1
each at par. In consideration for these arrange-
ments, the four lending companies have been granted
an option to subscribe at any time up to and in-
cluding 3lst March, 1963, for 3,000,000 5/~ re-
served shares in our company at the price of 20/-
per share," Just to complete the picture, later,
of course, Bancroft acquired money again, 1 think
in the 1960 year. These options were exercised,
but at & reduced price of 17/6d each? -  They
have not yet been exercised,

Were not sone of them exercised? - An
arrangement wao concluded whereby they would be
exercised if Bancroft called on the company to do
S0 .

So that when we look in Exhibit 8 we find in
the balance sheet, that is to say the 1659 balance
sheet, the finemncial position of Bancroft has been

cleaned up by an issue of 7,500,000 preference shares
Is that right?

plus some additional ordinary shares.’
~ No, that is the authorised. The issued has not
changed,

I beg your pardon, the issuedlhas not changed.
At that stage, at the end of June, 1959, it still
had loans of £5,000,000 at 6%. Those loans, you
say, were by the B.S.A. Conmpany and the Anglo-
American? - That was a long term loan.

By YOUNG: J: Why do you say long term loans? I
See they were repayable on 3lst December, 19607 -
Repayable, but at the same time Bancroft had the
richt to call upon the company to subscribe for a
long term debenture.
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By MR, ((OULD: 1In respect of these particular loans?
- Yes, of that £5,000,000. They had the right to
convert it into a long term loan,

Now, lir. Acutt, we then find, going over to
another point, that Bancroft when iv was Fforred in
1953 thought fnat its development programme would
take a matter of five years and that it would
commence production in about 1958, Is that ri; ht?
- Yes .

But in actual fact it commenced production
one year earlier? ~ Yes,

I think the correct date is January, 1957¢ -
Yes.

What was the reason for starting one year
earlier? Was that because the covper price was
high ia 1956 and the beginning of 1957¢ -

Modern trends where capltal is enormcus, az in this
case it was, and due to the high copner price when
they were developing, the cost was inflated for
Bancroft and the higher copper bonus whiclhi affected
all their cosis. 1t was ordinary business prudence
to try to get the mine into production as soon as
possible so asg to get a return as quickly as poss-
ible on the amount invested.

You have given us twe reasons, You say,
firstly, because of the high price of copper
generally employers had to pay employees very sub-
stantial bonuses? -  Which inflcted the capital.

So that a non-producing mine like DLeaxncroft
rad these additional expenses in the way of pro-
duction® - Yes.

Purthermore, they had to pay very substantial
amounts of interest because of this tremendous
anmount of capital that had become involved in the
under taking @ - Yes,

Would it be fair to suggest thaet another
reason which actuated the mlnds of the directors
of Bancroft was that in 1956 and the beginning of
1957 the price of copper itself was very high and
if it accelerated the date at which it would com-
mence production it would come in at this boom
period and be able to operate fairly pro itably?
- I don't think you can deny that the price of

20
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copper obviously has a bearing. Thes main induce-
ment obviously is to try to give a return on your
capital invested as quickly as possible in any
mining venture.

Tet me put it ©o you another way. If the
copper nrice had been down to £160 in 1956, would
the Tancroft directors have done very much about
accelerating the proposed date of commsencing pro-
duction? ~ Had that resulted in profitable
operations, yes.

Tow, I will just put the question to you
generallys Isn't it a fact that Bancroft really
opened the mine prematurely. They really commenced
production prematurely? - From the point of
view of not having available tonnage underground?

I will give you the points, yes. From the
point of view, firstly, of not having had suffic-
ient development underground. 1Is that right? -
In the event, yes.

It would have been much better if Bancroft
had continued its development programme for
another year before commencing operations, con-
tinued its underground development? - From a
purely operating point of view, probably yes. From
a financial point of view, I should say No.

Let's deal first with the operating point of
view. Irom the operating point of view, you say
there wee inadequate development really to Justify
the comiencencent of production? - No, I didn't
say that at eli., The consulting enginecrs were of
the belief that there was sufficient underground
development, but when they began to do the stoping,
it was found that the ore body was more folded.
There was more walter than had been anticipated
under the stopes and, therefore, it was not as easy
to remove tonnage as had been hoped., This was dis-
covered only after the mine had been in production,
because the water in Bancroft is isolated in cer-
tain areas and it was only when they started stop-
ing in the high water bearing area that they
realised it was difficult to achieve the tonnages
which they wished to achieve.

By YOUNG, J:
development . It was an unforeseen contingency or
unforeseen circumstances? - It was difficult
ground snd high water had made it very difficult to
carry out the development originally contemplated.

You wouldn't say this was insufficient
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Does that come under
sufficient development? -
wish,

the category of in-
It could, if you

I thought that was the point, premature pro-
duc tion because Tirst insufficient developmenvy
from an operating point of view, is thatv not
correct? - Not insufficient develovment, but
the developmens was found to be more duf‘lculT
than orlglnally contemplated.,

By MR. GOUID: We might look perhans just to start 10
off with at Exhibit 6 and if we look at the engin-

eers! report at page 13 you will find that at the

30th of June, 1957, in the middle of the pag

stope preparation covered a foovtage of 20, 128 feet,

Is that right? -  Yes.

Now, that was the position as at the 30th
June, 19579 -  Yes,.
I think that represernts the area which you
could actually excavate or extract ore? -
Immediately, yes, 2C

That is the stope facing? - Yes,

As you commence stoping the ore in this
portion of the mine, so the development would have
to continue to expose further stoping faces for
future operations, is that not correct? - Yes,
it is a continuous process on a mine,

Because you cannot exhaust the channels you

the 1little chembers or compartments, You
otherwise the mining

Yes. 30

have,
have to keep on developing,
operaticns would stop? -

How, when you said to his Lordship that
development was found more difficult than you

.anticipated, did you mean further development from

these stope faces or the mine in these particular
stope faces themselves? -~  Nearly all the work
carried on underground which is not purely the
extraction of the ore, is development work.

So that further development of the mine be-
yond this 20,128 feet of stope preparation was the
difficulty that you encountered. Is that right? 40
- can I just go on there? You will see the
average daily volume of water pumped from number
one shaft increased from 7,7 million gallons in



10

20

30

40

49.

1956 to 11,6 million gallons in June, 1957 and that
all adds to the difficulties of development,

Does it also add to the difficulty of extract-
ing the ore from the developed areas? -~ Genergl-~-
ly, because you have a greater tonnage of ore to be
carried up the shaft,.

I don't want you to tell me from memory.
Perhaps it is not fair to you to ask yOUssase

By YOUNG, J: I did not follow that, a greater

onnage . vy do you say that? ~  They find
today from development one has to take the develop-
ment tonnage as well as the stope tonnage up the
ghaft to get it out and it does create an added
burden to the mine,

I am not quite clear that I follow the point.
What i1s the point?

By MR, GOUID: Would you mind elaborating that®
- I am sorry, could you repeat the question.

Perhaps we had better start right at the
beginning. Vhat were the difficulties actually
that Bancroft experienced when it commenced its
production? - More water than it anticipated,
increased covevess

Wait a minute. Now, more water, This water
came throusgh fissures underground, did it not? -
Yes,

In the areas that you were developing? -
Yes,

And had to be pumped out in order to enable
you to proceed with the development? - Yes.,

Consequently, I understand there was friable
earth in there and that when the water got mixed
with this sand or layer a certain amount of mud
developed. Is that not right? - Yes,

That mud could not be pumped out in the same
way as water could be pumped out and interfered
with the development and mining operations? -

Yes.,

And truly the position was one which gave rise
to real concern and apprehension on the part of the
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directors and consulting engineerings because you
were faced with unforeseen difficulties which
involved a lot of expense and a lot of retardation
of your development potential. 1Is that not right?
- I think that is right to some extent., Obvious-
ly, the directors, the consulting engineers, would
have been failing in their duty had they not taken
due cognisance of these facts, but I think learned
counsel hag demonstrated that the consulting
engineers and the directors and also what he 1C
chooses to call the Anglo-American group, had com-
plete confidence in the outcome of the mine by the
investment which they continued to make in the

property.

I am afraid with great respect I cannot let
you off as eacily as that, I am afrasid I will
have to put to his TLordship the full detailed
troubles which you people experienced underground?
~ I think they are in the report.

TLunch adjournment. 20

Crogs—examination by Mr. Gould continued:

Mr., Acutt, when the Court adjourned we had
started talking about the technical difficulties
that Bancroft had struck in its mining programme?
- YeS Y

We had come to the stage where I think you had
admitted that, as events uvltimately showed, Bancroft
mine had opened prematurely. Is that right? -
Well, I think the point, if I may say so, was that
I didn't say it had been prematurely, but that the 30
development work and the conditions which they
found at the time were such that the mine was hav-
ing considerable difficulties,

Had those difficulties been foreseen, produc-
tion operations would not have commenced in January,
19572 ~ I wouldn't like to say that.

T understood you - I hope I misunderstood you
- to have said categorically that events proved
that the mine had commenced production prematurely?
- I don't think I did quite., However, I think 40
the point is a minor one,

By YOUNG, J: I think it was mainly a question of
what was meant by premature production, because he
went on to say: "Premature production in the sense
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that development had proved more difficult than In the
contenplated, High Court of
Southern

By MR, GOULD: As your Lordship pleases., Mr.Acutt, Rhodesia

we will, with your kind permission, my ILord, pro- —

ceed to deal in some detall with the actual 4iffi- No. 7

%ulties that Bancroft encountered both in mining *

he area and in developing the area, I refer,

first of all, if I may, to the Chairmant's review ggﬁgiiggt's

in relation to the year ended the 30th of June,

1957, BExhibit 6, that is Bancroft's., That is at

page 5. The review starts as follows: "Members Keith Courtney

will know that Bancroft commenced production in Acutt.

Janvary." That is January, 1957, is it not? - Cross -

Yes. examination.
Y, ... and they must also be aware that the 10th April,

early months of production have not been smooth, 1961

We have been faced with, and are still facing, a - continued.

number of unforeseen difficulties, with which I
propose tc deal briefly in this statement. I
should like, however, in view of the anxieties
which must have arisen in your minds, to preface my
review by stating my confidence in the future pros-
pects of our mine. When we first considered opening
up the mine, we estimated that it would take five
years to reach initial production but, in view of
the very large tie-up of capital, we re-organised
the programme with the aim of starting production
one year earlier, that is, in January of 1957,
This target we achieved but we are not going to be
able to build up to full production as rapidly as

we had hoped."  Pausing there, "In view of the
very large tie-up of capital," that means the
£20,000,000 to which you have referred? ~ The

capital of the company, yes.

The amount of capital which had been absorbed
in expenditure on development. Then the Chairman
proceeds: "Development problems, I am confident
that our present difiiculties will be overcome and
I must give you an explenation of how these diffi-
culties have arisen so that, by understanding them,
you will understand my confidence. Our two great
problems that have added considerably to the cost
and have greatly retarded the speed of development,
are the present of large volumes of water in the
strata through which the underground workings have
to be carried, and the existence both in the foot-
wall beds and in the orebody of muddy seams that,
in combination with the water, disintegrate to form
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Yrunning and extremely treacherous ground." Now,
pausing there, I am given to understand that it
means that the underground developed ore showed
there was a 1ot of friable deposit and that when
water mixed with that formed mud, that mud would
run into the workings. Isn't that right, into the
open channels underground, that is what you would
call the mud rush, is that correct? - I am not
a technical expert, my Lord, and I would like Jjust
to make that clear, I think the Chairman here was
referring to the difficulties in getting the ore
from one level to another, not in what you describe
as the mud running into the channels, It may be
ore very difficult to handle, The ore comeg down
from one level to another in boxes and due to this
build up of nud, it very often jams and when you
break it away you get a rush of the mud coming

down to the point at which it is collected to go up
in the skip.

And, of course, there could be a collapse of
the workings completely? - I don't think
entirely due to that.

I have not a very clear picture of underground
workings, but I understand what happens is you sink
your shaft first? - Yes,

The n you start lateral development, which
means you build underground channels so to speak,
and from those channels you extend sideways? -
And in depth.

And in depth, and you ultimately develop what
could be cealled either compartments +e.. ? - For
what purpose?

I mean of ore? -~ Stoped out ore.

That is where you start excavating. Those are
your stoping places? - Yes.

Then you start excavating and you drop from the
top levels to the bottom levels and you carry the
ore uv through the shaft to the surface? -  Yes,

Let us assume in any one of these levels you
have a lot of these deposits of a friable nature and
water mixed with that and it washes away as friable
stuff and the orebody could, of course, collapse,
could it not? - No, I don't think so. The ore-
body couldn't collapse due to that particularly. It
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could happen, of course, that an orebody could
collapse, but I think that was never envisaged in
this particular case.

Could any of this mud that is formed run into
the particular chunnels, I don't know whether that
is-the right word? ~ The drives.

The drives, and make it difficult for the
underground people to work at all? - Oh, yes.

They could be washed away completely in this
mud. You cannot swim in mud, can you? -  No,
it couldn't be quite like that again, It wasn't a
danger to life or a danger to the underground work-
ers that any one was contemplating at all.

It was just a matter of degree. It could
have been? - 1 am not denying that. Anything
can happen in mining.

When they do refer in later reports to mud
rushes, wvhat do they really mean? - A mud rush
was what I described previously, the cause of this
ore coming through as a finely mixed integrated
sludge, tieing itself up in the boxes and then,
when that is released, breaking away under the
pressure and rushing down.

Rushing down where? -~ Down to a lower
level at which it was intended to pick up that ore
for hoisting.

What is the effect of running down to that
lower level? - It depends on the duration and
the guantity of material that comes down.

The quantity and duration would, of course,
in every case be, as 1 say, one of degree and
unpredictable, Is that not right? - Yes.

It would depend on the amount of water and
friable soil, XNow, if it comes down in very large
guantities, what would be the effect? - There
is a limitation to how much comes down, limited by
the size of the box through which it can run., If
it catches somebody unaware and standing at a point
where he was not expecting the rush, it could be
crippling, but agsin I must stress I am not a
technical man, but I would say it could not result
in anything more than a partial diseblement of the
workings of the mine for a short time,
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Then, you would have to clear all that sludge
out first and go back to where you were? - Yes.

How would you meet this type of mud rush from
this type of disintegration that forms this running,
treacherous ground? By cementation? -~ No, not
particularly. Cementation would play some part,
but again without being able to describe exactly
what happens in practice, the management of the
mine, by a redesign of the grizzly bars which are
at the top and arranging that the whole movement is
kept going, have avoided any mud rushes since the
ones described in the one report.

Would that not involve a temporary cessation
of work in order to take these underground pre-
cautionary steps to combat the mud? - In that
area, yes.

And if these were to become universalised over
the mine, or even at odd places, then it would be
over many areas that these precautionery steps
would have to be taken before continuing extraction?
- May I go back again? I think one must make it
clear that mining was not all at one level. The
shaft was sunk and at various levels the orebody
was penetrated and the likelihood of that occurring
would be easily and very quickly picked up by the
technical people, and I think steps would be taken
very much earlier to avoid any msjor disaster of
that type occurring.

Yes, but the steps would involve the cessation
of the extraction of ore and a concentration on
taking these precautionary measures to prevent
interference with mining operations that would be
caused? ~ In the area alone, but you would
still continue to hoist ore from the other parts
all round.

Let me ask you one thing in parenthesis. You
have been in mining in a very elevated executive
position for quite a number of years., Did I cor-
rectly understand you to say that, notwithstanding
all those years experience in mining, you cannot
really talk about the technical side? - No, I
made it clear that I was not a technically trained
person. I have been concerned with mining probably
all my life and I have had mining in various
aspects, but I would not describe myself as a
technically qualified mining man.
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All T wanted to ask you is if in these annual
reports we find a discrepancy between the consult-
ing engineer's report and, let us say, the Chair-
man's report, then is it fair to say that the
consulting engineer's report should prevail? Don't
worry about this one®? - I merely make the point
that the Chairman's review normally deals with the
matter as a Chairman but the consulting engineer
goes into detail of a technicsel nature written for
technical people and for shareholders too.

30 if there is a discrepancy between what the
consulting engineer says and what the Chairman
says, then his Lordship should place greater reli-
snce on what the consulting engineer says? -
Except that the Chairman's review is not allowed
out until the consulting engineer has examined it,
go I think there must be some reconciliation.

But where, for example, there might be direct
conflicts, what would you say should prevail?
Because there are some such examples to which I
will draw his Tordship's attention Jjust now? -

I would rather be in a position of examining the
exact ones, in which case I would give an opinion
as to vhether the consulting engineer or the
Chairman was correct.

Let's carry cn with this. Say he says that in
the orebody there are muddy seams that in conjunc-
tion with the water disintegrate amd form running
and extremely treacherous ground. "You will know
that in the early stages of production, rapid
lateral development is essential in order to make
more ore svailable for extraction and it is the
curbing of the speed of this development that has
reduced the rate at which we can increase to full
production?® -~  Yes,

Now, pausing there, you have already told his
Lordship - we will give 1t to him in greater detail
later -—- that there was only about 20,000 feet
stoping face at the end of June, 1957. The stoping
development had only covered about 20,000 feet. You
will find it at page 13 of this exhibit? -  Yes,

That would be a relatively small footage,
would it not? - I find that a difficult one to
answer, but it depends entirely on what was done
the previous year and what is demanded of a mine.
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I will help you to this extent and say that
after your development in the 1959 year you had
reached a stoping preparation area of about 83,000
feet., We shall come to those figures later? -
Which I think, my Lord, includes this figure.

It probably does include that figure, I beg
your pardon, I want to make it clear I am dealing
only with number one shaft, because number two
shaft was closed, I am not concerned about that?

I want to make it quite clear I am only deal-
ing with number one shaft. The Chairman says in
the early stages of production rapid lateral
development is essential to meke more ore available
for extraction? ~ Yes,

So that, as you start nining near the shaft,
80 you have to get further and further away fron
the shaft by rapid lateral development in order to
prevent what I have been given to understand is
called over mining, that is to say, you are not 20
allowed to mine too much round the shaft area? -
The expression 1s an expression which does not
describe what you are talking about. "Over mining"
is mining beyond the grade of the mine. You cannot
mine for safety under mining regulations within the
shaft pillar area, but over mining is mining beyond
the calculated ore reserves of the mine,

Yes, beyond the calculated ore reserves of the
mine? - As expressed by payability.

What does the Chailrman mean by: "Rapid 30
latergl development is essential to make more ore
available for extraction?" He emphasis that? -

Well, my Lord, the whole mine is equipped to do

some 150,000 to 160,000 tons of ore per month and,
therefore, in order to extract that from a shaft

system, everything is desired in order tc get the

ore out. The important thing is to get the ore and,
therefore, lateral development or any development

is essential in order to make that ore available

for mining., 40

By YOUNG, J: May I interrupt you a moment, Mr,
Gould, so that I know how much attention I have
really to pay to all these details. It would not
embarrass you, would it, to tell me what is the
proposition you are conterding for by this cross-
examination?




20

30

40

57«

MR. GOULDs No, my Lord, in this case it would not
enbarrass me, The point we are making is Dbancroft
inevitably would have had to close down for a period
wiiich was estimated at about a year until it
corrected its underground troubles., It could not
have carried on producirg copper in any event during
that year at the rate of output of 4,000 tons a
nonth or 40,000 tons for the year, even if it did
net have to close down and, thirdly, that in any
evernt, if 1t could have continued mining, it could
only have done so at a phenomenal rate of loss,
naving regard to the price of copper then prevail-
ing . There are Turther points which perhaps it
would not be advicable for me, with your Lordshipts
permission, to disclose at the present stage, but

I think T have indicated to your Lordship and to my
friend, Iir. Acutt, exactly what this cross-examina-
tion aims at.

YOUl¢, J: Now, next, could we ascertain from
the witness to what extent he contests these pro-
pogitions? I am not clear that he has ever stated
this.

By MR. GOUILD: I was coming to that slterwards, but
L will pul 1t to him now. Mr. Acutt, you have
heard the points we are striving 1to establish,

What do you say to them? Let's put it to you fair-~
ly. When these underground troubles, the nature

of which we will examine just now, were encountered
in Bancroft, Bancroft's mining operations and
development operations were severely impeded, were
they not? - Yes.

Was 1t at that stage at any time contemplated
that the mine should cease productlon for a period
in order to be able to work uninterruptedly on
underground development and to take all the pre-
cautions necessary to eliminate these unforeseen
difficulties? - No, my Lord.

By YOUNG, J: It was not contemplated that the
mine would have to close unless you mean, of course,
this financiul assistance was forthcoming?

By MR. GOUID: I am dealing now only with the tech-
nical difficulties. It was never contemplated by
the directorate of Bancroft that Bancroft might
have to close down on account of the technical
difficulties? - No.
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I am talking now about 1957, is that right?
You say it wasn't contemplated at any time between
January, 1957 and January, 19582 -~ Yes,

At no time contemplated? - No.

Mr, Acutt, do you want to make that as a
categorical statement that it was definitely at no
time contemplated or that you cannct remenber? ~
No, it was not contemplated.

At alle - No.

Secondly, Mr. Acutt, was it contemplated that
Bancroft would be able to produce 4,000 tons a
month of blister copper? -~ It was contemnplated,
in fact, the tonnage was growing at the mine at
the time that this agreement was entered into.

Please let's go back, I am talking from
January, 1957 until January, 1958°9 -~  lay I
make one other point clear, that when a mine opens
up the rated capacity of this plant was not 40,000
it was 60,000 tons, but on any mine, unless a
great deal of development work is done of a pre-
liminary nature - and on that point we touched
this morning when I was asked whether we were not
trying to speed up the opening up of the mine
beyond the capacity of the mine ~ the tonnage must
grow., In fact, the first month normally you have
a stock pile of development ore and, therefore,
that is mixed ore and the grade is not as high, so
you start with a smaller tonnage, bullding up, and
if you will go through what has actually happened
at this mine, leaving out the particular year in
which they were closed, monthly there was a pro-
gressive increase in copper produced. The target
at that time was 40,000, The next target was
50,000 and, in fact, this year if it had not heen
for a cut the mine would probably have achieved
60,000. This is in the ordinary nature of running
in a plant and getting your ore up.

T am coming to all that in detail, but at this
stage the question is, in view of the unforeseen
difficulties that were encountered underground, was
it sanguinely expected by the directors of Bancroft
that it could hope to achieve a production rate of
40,000 tons of copper in the 1958 year? -  Yes.

It was? - YTes,
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Asnd 1f the engineers and the Chairman say that
it was obvious that could not bte done, what would
you say? - I should be very surprised if they
gaid it wos obvious it could not ve done.

That is in January, let us say between the 1st
of July 1957 until January, 19958 when this arrange-
ment was entered intc, you say it was at no time
contemplated tha?t Boncroft would not be able to
reach its target of 40,000 tons a year. Is that
right?

Py YQUNG, J: Tor which year?

By MR. GOULDs: Tor the 1959 year? -  From June?

Ffrom June to June, if you like? - VWhen
one gays at no time contemplated, everyone was
aware of the difficulties, but on the other hand
there was no good reason technically if those
difficulties could be overcome why the mine should
not produce that amount of copper and the copper
sales which were entered into for the year were on
the basis of That amount of copper being produced.

That is oniy a prelinminary answer. Ve are
cowing to the detalls shortly. I think you would
agree tnat for the six monthe from January, 1957
until June, 1957 a very substantial operating loss
was sustained by Bancroft. Is that right? -
Yes.

Consequently, over the period 1lst July, 1957
until the 3lst December, 1957, further very sub-
stantial operating losses were sustained by
Bancroft - May I just look at my figures?®

Would you look at your 1957 profit and loss
account and cperating account. In Exhibit 6 on
page 21 this represents your mining results for
the period January, 1957. Is that right, until
the 30th of June, 19577 -~ For the six months,
yes,

There vou show a net loss on operating of
£1,003,271? - Yes.

To that for the year you would have to add
your head office aduninistrative expenses of £30,042
seen in the profit and loss account? - Yes.,
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You would also have to add the other two items,
interest payable and directore! fees, Is that
right, because thrte would be losses? - For the
calender year?

Tor the calender year, that's risht, is it

not? -  No, my Lord, it is not rlyht I would
refer to the consulting engineer's report where it

deals with the build up of damages or in one of the
director's reports. "The produbtion of concen-

trates begon on a limited scale in Jsnuary, 1957, 10

after a three-weeks gtrike by Buropean daily paid
employees in December, 1956. The smelting ol the
concentrates commenced at Nkana in F,bruary and the

first cales proceeds were received in April." Now,
your sales of copper are not your oubput of ccpper,
because for the first two months all your outputb
foes into pipe line stocks. If your operating
scale iz on an increasing scale, which happens at
any new mine, you are 211 the time increasing your

pipe line and I would not like to say off hand but 2C
I am convinced that the amount of profit or loss

shown here is in effect covered six months, but the
copper produced in that six months only related to
three months in operation.

That ig all right, but there was a substantial
loss®? - Yes, but you cannot relate it to a yeear,

Let's look at the 1958 balance shee®, Exhibit
7, at page 17°% - Yes,

Here you have had nine months of colner pro-
duction, from the lst of July, 1957 until the 3lst 30
of March, 1958. 1Is that right? - Yesg.,

Plus the little overflow in April, 195C when
you were still producing copper during thie final
stage of closing down, that was about 141 tons? -
Yes,

Here you had sold all your copper that you
carried over from the previous year? - Yes,

And all the copper that you had produced
during thoce nine months? - Yes.

That's right? - Yes., 40

And you showed a loss on operating account for
those nine months of £1,1%2,699% -  Yes,

Is that rignut? -  Yes.
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Now, on this basis, even assuming that the
Bancroft mine would have been capable of continuing
its mining cperations as seen by you gentlemen in
Januvary, 1958, it would have continued and assuming
further that it could have produced 40,000 tons of
copper in e 1959 year from the lst of April, 1958
to the >1lst of llarch, 1959, isnt't it a reasonable
inference that, having regard to all the difficult-
les underground and the low price of copper
then obtaining, 4t could only have produced
the 40,000 tons of copper allocated to it at a very
subs vantial loss? - I think that is probably
true, but hal the prices remained as they were, the
losses would liave continued to pile up. Against
that, the company had to continue to pay interest.
This would have to accumulate anyhow, You cannot
just close down a mine,

We are not really on that point yet. I have
only given his Lordship three points? - My
Lord, I was asked & direct question.

I was asking Just on the operating gains or
losses, When it comes to the interest part, I will
add that?- May I go to the operating? You would
have had to continue pumping or otherwise abandon
the mine and the £20,000,000 investment for a
considerable period and for a long time the pump-
ing would have had to continue., The ordinary
overheads of the mine probebly would have had to
continue and any copper which could be produced -
because it is not the production, it is not the
milling of the copper which is the costly element
in mining - could only hely to improve the gitua-
tion and, therelore, although this was never
contemplated, I should have said that had it been
raised it would have been and major efforts would
have been undcrtaken by the directors to keep
Bancrof't in cperation rather than to close it down,

That's all right., I will give you the fullest
opportunity toc develop all your themes on that. I
just want to talk, if I may, to you through the
mouths of your directors, through the mouth of your
Chairman and through the mouth of your consulting
engineers as to the picture that they portrayed -
about Bancroft mine, its difficulties and its dis-
gbilities round about the 1957 year up to the date
when this arrangement was made, and get your con-
currence or any explanation you can give of the
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gloomy picture that all these gentlemen portrayed
to shareholders in respect of the company. It is
on that Tirst point that I say Bancroft mine was
in any event going to close down in proceeding
with its underground development, and the other
two will come, its producticn potential and the
Question of whether it could do it at a profit.
Now, Mr. Acutt, be fair, Before we even proceed
further, the ultimate submission to his Lordship
is also going to contain, I might as well be
completely frank with you, the submission that
Bancroft would have had to be financed by at least
another £2,000,000 to carry on mining operations
or more in the 1959 year and, further, that this
whole question of the arrangement is going to be
assailed on behalf of the Crown as not being what
it is portrayed to his TLordship to be. There is
no suggestion of dishonegty, but in essernce on an
investigation of the true circumstances, this was
an arrangement of convenience where Bancroft really
had a Hobson's choice in the matter. It was going
to close down in any event., It could not operate.
It could not produce this 40,000 toas and the
arrangement vas merely one for the group to meet
its forward sales and to finance Bancroft to wro-
ceed with its underground development. That is
going to be thie Crown's case, Perhaps from there
we can proceed point by point? -  lMay I just
say right at the beginmming that Bancroit is a
company which 1is owned by one block o sharel:olders
and all the companies are owned by other share-
holders, and if this is the case it may cub it
short if I could just point out that the directors
of Nchanga and of Rhokana who were jpresent at this
would not obviously have asked Nelhrmiga to psy an
amount if they kmew that Bancroft had no right to
ask ror that amount,

That we shall come to. The point is wade by
my learned friend, I have really been asking Jjust
to try to illustrate what I have been driving at,
and perhaps we cen proceed from that point onwards.
NWow, let us proceed with the Chairman's review of
1957. He says there had to be rapid lateral
development, That is on page 5 of Fxhibit 6 and
the speed of develcopment was being curbed as the
result of these unfortunate underground difficulties
that were encountered. He then proceeds and says:
"However, nmuddy seams in themselves are no great
hazard, provided that the water is eliminated., The
lowering of the water table is responding to the
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increased pumping capacity that has just been
brought into commission. Thus, although we are
passing through a difficult period, we can say now
that conditions are improving and that we can se
the way out of cur present difficulties, In addi-
tion to these troubles, worl in general and under-
ground develionnent in particular, were interrupted
in Deceuber, 1956 for a period of about three weeks
by a strike of Huropean daily-paid employees aris-
ing from & dispute «¥fecting an underground official.
The loss in wroduction resulting from these diffi-
cultizs end delays was considerable, and the revenue
accruing from the sale of the smaller tonnage was
iteelf seriously affected by the fall in the copper
price, In conseguence of all these factors, we
sustained a loss of £1,255,608 during the first six
months of production. The plant has heen designed
to treat something over 150,000 tons of ore per
month from which 4,000 short tons of copper may be
expected. Until this position is achieved, it is
obviously fruitless to attempnt to relate cosis at
the mine to the tonnage produced. The consulting
engineers believe that when the mine becomes fully
operational, ite costs per ton will compare with
those of the other mines of the copper belt, The
surface plent has operated satisfactorily. This
has been an enccvraging feature as it was not until
a few months before the commencement of production
that cufficient "tonnages were available for full
metallurgical tests and adjustments to the plant had
to be made concurrently with operations.," I am
going to detain his Lordship by dealing with the
question of capital exgenditure. We kmow the
financial position as it appeared in November. That
is rignt, is 1t not? - Yes.

Wow, T would now like to draw your attention
to the comsulting engineert's report at page 12.
Under "General", we start off with the sorry pic-
ture. The consulting engineers of this mine were
Anglo-American Corporation of South Africa ILimited.
They supplicd the technicians? -  Agreed.

"The mine was officially opened by Sir Ernest

'Oppenheimer on 29th March, 1957." Thas was after

production had commenced. "The concentrator
started treating ore from development storage dumps
on 2nd January, 1957, stoping ore from number one
shaft in Pebruary and from number two shaft in
“larch, 1957. These dates werce later than anticl-
nated through lelays caused by strikes of both
Turopean und African employees as well as the
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abnormally difficult conditions encountered under-
ground., Unfortunately, these difficulties have not
as yet been satisfactorily overcome, and as a
result it has not been possible to increase the
monthly tonnage treated as rapldly as had been
planned., From all the information available, it
would appear that the milling rate of 150,000 tons
per mcenth will not be atftained until early in the
second half of 1958", That ie right? -~ Yes,

"The intersection of heavy water-bearing
zones and areas of weak strata requiring support
have severely handicapped the development programme.
In the stoping area large quantities of water have
been encountered, which has made the mining and
nandling of the ore extremely difficult, Because
of these conditions it was decided at the end of
1956 to stop the sinking of number three shaf't,
after the collar had been installed, and concen-—
trate all efforts on completing numbers one and
two shafts, The restarting of number t.ree shaft
will be reviewed Iin relation to the progress made
in opening up stopes at the other twn shaflts as
well as the copprer price, Copper from the mine was
first cast at the lkana Smelter in February, 1957,
and the total production to 30th June, 1957 amount-
ed to 3,806 short tons of blister copper®, How
many long tons would tiiat be? 7You actually deal
only in long tons? ~ Tor sales we desl in long
tons,

vrien you deal with 40,000 tons? ~  That
would be long tons,

I will show you that the %,806 short tons
equalled 3,398 long tons, That would be risht?
- Yes .

How, Mr. Acutt, you have no quarrel with that,
have you, the provability being that you couldn't
hope to attain a milling rate of 150,000 tous a
month until some time in the second half nf 19589
-~  The words used, if you are guoting from here,
were: "It appears that the milling rate of 150,000
tons a nmonth will not be attained until carly in
the second half of 19587,

That is what wes envisaged then. Now, this
report was dated the 1llth October, 1957, as appears
from page 17° - Yes,
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8o, is it correct to say that you must read
thile report as at the date at which it was issued by
the consulling erngineers? - Well, I think the
reports are all dated October, because that is the

date of issue.

So they are talking about conditions as they
see them as &t the date of issue? -~ At the date
of writing the report.

So it would be round about October, 1957%? -
Trorably a little earlier,

Now, let!'s concentrate, if we may, on number
one shaft. On the same page, on page 12: "Mining.
During the year and waste pass systems were com-
pleted, the grizrley and finger controls were
installed on the main levels and the wnderground
crusher was comnisaioned. Stoping commenced in
Februsry, 1957, but progress was hampered by the
frisble nature of the ground which, on contact with
water, disintegrated rapidly into mud. This nud
was not only difficult to handle on the levels,
but also cnuced nud rushes from the cre passes.
Kvery effort has been made to seal off all water
leglzing into the pasces, but unfortunately it was
not possible ©to nzke a complete seal end this
additionald weter mixing with the ore and waste
in the passes increased the difficulties, A
renewed Corcutation treatment improved conditions
to some extent, but it isg not anticipated that this
problem will be overcome until the water table has
been lowercd.! Now, this was not a very happy
picture at that stage, was it, I mean, from the
point of view of you gentlemen as directors of the
mine, You had quite a lot of cause for concern,
There were difficulties which had not yet been
solved., They might increase in intenslity? - Or
diminish,

You were hoping that they would diminish, but
they might increase? - Yes.

And, nothing had yet been solved, but the
prospect was a bit dismal, both from the develop-
ment point of view and the mining point of view.
I mean, the immediate prospect at that time in
Cctober, 19577 - I think it is set out vexry
clearly here that the position was by no ueans a
very happy one.

That is all T need from you. This is October,
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1957. We are approaching January, 1958, Now, the
anticipation was that you would not be able to go
into full production of about 150,000 tons a month
for milling purposes until the second half of 1958,
Is it correct to say as time went on the possibil-
ity of milling that tonnage receded, just from
memory Tirst? ~ T should have thought not,
because if you read on further in the consulting
engineer's report, they deal with the installa-
tion of additional pumps to deal with the water and
so far as I recollect, those pumps were nctually
by the end of the year operating at some 20,000,000
gallons a day and the water table had been very
much lowered.

Perhaps I could refresh your memory a bit by
vroceeding to Exhibit 7., That is the Bancroft
report of 1958 at page 4. Here, my Lord, if I may
save trouble referring back, I would like to start
off with the copper price., "Members will know that
after the many years of scarcity which had forced
copper prices up to the summit levels of 1956, a
comparatively small excess of world production over
demand brought sbout a rapid and sharp decline in
the price of the metal; by lst July, 1957 - the
beginning of the finencial year under review - it
had fallen to £215 a ton. A further deteriocration
was, however, still to follow and by the time the
price reached £160 per ton in TFebruary, 1958, most
of the world's leading producers had decided to
reduce output in an endeavour to correct the situs-
tion., 1In the case of our company wnd the other
two producing copper mining companies of the Anglo-
American group, a joint decision was taken to fall
in 1line with other African producers and to effect
a 10:% cut in the combined planned production of the
three mines Ifor the year from lst April of 270,000
tons of which your mine was to have contributed
40,000 tons. It was considered that such a cut-
back should be aimed not only at restoring the
valance between production and demand, but also at
"BEliminating expensive production, thereby ensur-
ing the minimum margin of profitability allowed by
the low market price. As a result of the difficult
mining conditions, to which detalled reference was
made in last year's review, production costs at our
mine were considerably higher than at Rhokana
Corporation Limited and Nchanga Consolidated Copper
Mines Limited." That is fair enough? - Agreed.

Now we come to cessation of production, "I
was pleased, therefore, that we were able to jein
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in a scheme which involved ceasing production at In the
the mine for approximately one year from lst April, High Court of
1958, and confining operations during that period Southern
to underground development at nunber one shafdt, Rhodesia
the cost orf this work being financed by payments to ———
owr company by Ihokana and Nchanga who, in turn, No. 7

undertook to increase their production slightly in
order to [fullil the group's revised programne,

te
Whilst it appecred from the mine's production in %gggiiigt =
Janvary that the 1958 target of 40,000 tons per
vear could be achieved, it was equally clear that
production at the full rated capaclty of the plant Keith Courtney
would be difiicult to attain as long as repid Acutt,
lateral developuent was belng curbed by the combina~ Cross~
tion of large volumes of water and bad ground, The examination.

cessation of production was undeniably a set-back
to the company, but nevertheless I regard it as not 10th April,
unmixed with advontages. Unhampered by the problem 1961

of maintaining production, the mine has been pre-
sented with a unique opportunity to concensrate
attention on studying and overcoming the root

causes of the difficultles which beset the mine and
to speed up development. In a circular dated 30th
January, 1958, members were informed oif these
arrzgngements which are regarded as beneficial to

all three minec. As soon as production ceased,
pimping operations were intensified and the tapping
of wnderground sources of water eXtended; 1 am
happy to report that this has already had the effect
of ayppreciably lowering the water table and con-
siderably improving mining conditions, At the same
time rapid lateral development was started on
several levels at nunmber one shaft so as to expose
the ore over a wide area., Certain minor modifica-
tions are &lso being made to the surface plant in
order to increase its recovery capacity and its
general efiiciency. All this work is progressing
according to schedule and the consulting engineers
consider that the mining problems have been largely
overcome, This gives cause for satisfaction." That
was signed by lir. H.F, Oppenheimer in Octobver,

:l.958fP - YGS .

- continued.

Here I want you to assist his lordship if you
could., Would you be good encugh to go back to page
4, The explanation that the Chairmen gives is this.
He says it appeared from the mine's production in
the one month, that is to say Januvary, 1958, that
the 1958 target - that would probably mean the
calendar year of 40,000 a year - could be achieved,
but it was equally clear that production at the
full rated capacity of the plant would be difficult
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to sttain as long as rapid lateral development was
being curbed by combination of large volumes of
water and bad ground. I, as a layman, find it
difficult to reconcile this statement with the
statement of the engineers. Would you be good
encugh to look at page 10. This is the consulting
engineert's report in June. I think it sets out in
plain English that this target could never be
reached. It said: "The abnormally difficult
underground conditions referred to in our report 10
for the mrevious year continued to be encounsered
throughout the nine monthst! period." That is the
1st July, 1957 to 31lst March, 1958, ‘"during

which mining operations were undertaken," That is
right, is it not? - Yes.

"The intersection of water and nmud bearing
fissures retarded both stoping and development
operations and caused severe handling and treatment
difficulties, The mine was unable, under thege
conditions, to achieve the scheduled output and, as 2C
a result, production costs were abnormally high
when the world price of copper was continually de-
clining and had, in fact, fallen below the level at
which the company could operate at a profit." Now,
pausing there, the engineers know what they are
talking about and they say categorically that be-
cause of the continuance of these very troubles
which we all hoped last year would disappecar by the
middle of 1658, for the last nine months of opera-
tion, that is from July, 1957 until March, 1958, 30
we kept on encountering these difficulties through-
out the nine months as a result of which both
stoping and development were retarded, difficulties
were occasioned with regard to handling and treat-
ment and the mine was unable, under these conditions,
to achieve the scheduled output. Does that not
mean in plain English that Bancroft could not pro-
duce 48,C00 to- 50,000 tons a year? - o,

What does it mean? ~ T think it weans that
during the year - and actually the Chairman refers 40
to the rate of 40,000 tons could be achieved, the
January, 1958 target, but during the year on average
the target was not achieved. I am not quite clear
there whether the consulting engineers refer to the
scheduled output in the particular period we are
talking about.
But at this tine was

Oh, yes. Surely? -

Proposed.....
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What did they mean by "scheduled output?®" I do
not want to interrupt your line of thought.

By YOUNG, J: Ve have not had his reply yet. What
were you going to say, Mr. Acutt? - I was try-
ing to say that on the scheduled output, quite
clearly during a long period during the period of
the consulting engineer's report, which I think was
for nine months of operation, they vprobably did not
achieve the scheduled output right throughout that
period, if ycu were taliing it at 40,000 tons per
annuin, The Chairmen, on the other hand, does say
that in January, 1958 it appeared that the mine
production of 40,000 tons per year could be achieved
and again, purely from memory, I think the produc-
tion in that month of January was higher,

By IR, GOUID: TFor that month? -  Yes,

Actuelly, I think you will bear with me if I
give you the figure and we will check it, The
total output for the nine months, lst July, 1957
to 31lst liarch, 1958, was only 17,973 short tons?
- I don't know where that comes from.

If you will be good enough to let me continue,
the consulting engineer's report: "As announced
in January, 1958, the company entered into an
agreement with Rlhiokana Corporation Limited and
Nchanga Congolidated Copper Mines Limited to effect
a 10% reduction in the combined planned outputs of
ell three companies for 1958, in terms of which
your company, as the highest cost producer, ceased
production for approximately one year from lst
April, 1958, in return for certain payments by
Rhokana and Nchanga to finance development and
punping operations at the mine and the payment of
interest on outstanding loans, It was decided
that development operations should be confined to
number one shaft and arrangements were, therefore,
put in hand for the closing down of number two
shaft and the plant, The temporary cessation of
operations resulted in reductions in the European
and African labour forces; most of the Buropeans
were found enployment on the copper belt and in
South Africa and the majority of the redundant
Africans, with their families, were repatriated to
their villages. During the period under review,
63,036 short tons of copper concentrate were pro-
duced on the mine, from which 17,973 short tons of
blister copper were cast at the Smelfer of the
Rhokana Corporation Limited at Nkana." So, in nine
months you produced 17,973 short tons of blister
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copper and that is the total output, is that right.

for these nine months? ~ A further 141 short
tons of concentrate were produced during cleaning
up overations in April.

That is concentrates, not of blister copper.
Now, so here we have a picture of the mine having
produced with all its teething troubles, those we
understand and sympathise with, for the first six
months from January, 1957 to the 30th June, 1957,
3,398 short tons and then in the next nine months
of its operations, with all its troubles, it pro-
duced 17,973 short tons. Now, on an estimated
tonnage of 4,000 per month....? of %,600.

I beg your pardon, you are quite right., 1In
nine months you should have yproduced 27,000, is
that right? -~ My Lord, if one is working on
the basis, but I think the whole of the consulting
engineer's report and the Chairman's statement
pointed out that there were difficultieg in reach-

ing the tonnage which was going up and, in fact, he

makes the statement that in January, 1958 3,600
tons were produced.

In that one month? -~  In the month of
January, It is shown that the mine production
could be achieved, It was building up in the
months before that and, although the production

was hoped to be 40,000 tons for the year, it simply

could not have been on the production.

Could I explain the Chairman's speech as
follows then: What the Chairmsn meant is that,
looking at January, 1958 only? - My Tord, 1
think some difficulty erises in pecple's minds
from the full rated capacity of the plant.

Pirst of all, if you will just bear with me
for a moment, he says: "While it appeared fronm
the mine's production in January," that would be
January, 10587 ~ Yes.

That is to say, for the one month in isola-
tion? ~ No.

The 1958 target of 40,000 tons per year could
be achieved, It was equally clear that production
at the full rated capacity of the plant would be
difficult to attain as long as rapid lateral
development wos being curbed by the combination of
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large volumes of water and bhad ground, so what the
Chairman really means is this: You cannot look to
Januvary alone, Taking the cverall picture, you
cemnot get the full rated production because the
mining engineers tell us the mine could not get the
full rated productiion? - My Lord, the full
rated preduction is 60,000 tons.

By YOUNG, J: Doesn't it mean this, that on the
basis of 3,600 in Januvary that in a year you could
procuce 40,000, but it would be very difficult
because of the difficulties? - No, my Lord, he
doesn't. He means, although you can produce 3,600
a month and 40,000 a year can be achieved, it 1is
equally clear that production at the full rate of
60,000 for vhich the plant is designed would be
difficult to attain as long as rapid development
weas being curbed by a combination of water and bad
ground. The tonnage which goes into that plant
which is rated to take 150 to 170 tons of ore does
depend on where that ore comes from, If 100% of
that ore was possibly through stoping, the rated
capacity of that plant on the grade at Bancroft as
defined by boreholes and by underground development
work is roughly a little over 60,

By MR. GOUID: You never worked to full capacity? -
Ve were certainly hoping to.

Surely, all you were talking about is an out-
put of 4,000 a month, which to me is 48,000 a year
and then your quota for the proposed plant output
of 270,000 was only going to be 40,000 tons. Nobody
is thinking of 60,000%? -~ I can only say what I
read here, and that is the full rated capacity of
the vlant is 60,000.

That is from the Chairman's speech, but if you
will be good enough to go back to the engineer's
report, they talk about the scheduled output? -
The scheduled output is the annual tonnage.

The scheduled output is surely the 40,000 tons
we are talking about? -

Quite, they say all we managed to achieve in
the nine monthe iz 17,973 short tons because of all
these difficulties, and we are rather lucky to get
out of it. Tet's now concentrate on developing and
get on with the job. That's right, isn't 1t? -

I think they probably do
talk about the scheduled output as being the 40,000.
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What's right? I don't understand the question.

What the consulting engineer and the Chairman
really convey is that our production has fallen
short of our target of 40,000 tons. We have only
been able in these nine months in retrospect been
able to produce 17,975 tons and it is rather a good
thing that, instead of producing under these diffi-
cult conditions and falling short of our scheduled
rate, that we are now confining ourselves to over-
coming our difficulties first and thaot we shall 10
then proceed to mine, Isn't that what it all con-
veys? - My Lord, we have heard exactly what
the Chairman said.

Look what he does say? "The cessation of
production was undeniably a set-back to the company,
but nevertheless I regard it as not unmixed with
advantage, Unhampered by the problems of maintain-
ing production, the mine has been presented with a
unigue opportunity to concentrate attention on
studying and overcoming the root causes of the 20
difficulties which beset the mine and to speed up
development." The way I, as a sharcholder, would
read it is it is useless mining under these con-
ditions., We are now stopping and we are going to
deal first with our difficulties and, when we have
got over those difficulties of water and mud rushes
and friable ground and got our pumping difficulties
fixed up, then we shall bec able to wmine proverly
and effectively, but mecanwhile this is the time Lor
us to come back and fix up the underground woriings 30
first, increase the available cre rescrves or fton-
nages, and we will then reach what we cannot achieve
under these difficult conditions. Icnt't that right?
- My Lord, the Chairman goes on to say: "in a
circular dated 30th January, 1958, members were
informed of these arrangements, which are regarded
as beneficial to all three mines." He is not
denying that in this case Bancroft through the
arrangement that is made receives some benefits,
but I do not think he implies wha+t Mr. Gould says. 40

These were reports to shareholders of Bancroft,
were they not? -  Yes,

I would just like to show you the same
Chairman's speech to shareholders of other compan-—
ies and let us first go to Rhokana's, which is not
yet before his Lordship and which we shall place
before him,
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%X'YOEIGZ J: Are we going on to some other aspect?
Wnat have we decided now?

MR, OWLu We have decided they have drawn a
gloomy pictoure of the mining possibilities of Ban-
croft.

YOUNG, J: Is it now agreed that the Chairman
and " The o mining engineer were at one in regard to
this target beﬂng 40,000.

MR, GOULD: No, the witness, as I understood it,
gaid fthe Chairman was talking about......

By YOUNG, J: Iet him answer? - (Witness) My
Tord, e Target for 1958 was 40,000 tons per year,
but when the Chairman talks about the full rated
capacity of the plant, it is not 40,000 but is
nearer 60,000,

By MR. GGULD:
schedules rate? -

But when the engineer talks of the
He is talking gbout 40,000,

For the calendar year 1958% - I 4o not
think there is any question of calendar or not,
every year.

It just means any 12 months' period? -~  No,
it dis normally Zrom the sales point of view, I
think, for a calendar year.

YOUNG : Now, I am not quite clear what 1s the
effect of'"ll this evidence. The engineer is
talking about 40,000 tons as the target for the
year.,

MR. GOUID: Yes, and he says he is absolutely
unable to achileve that.

By YOUNG, Js And the Chairman, when he said at the
rafte of 3,600 For January, he did not mean we could
attain 40,000, but for the difficulties earlier? -
SW1tness) T do rot think that is largely what the
Cnairman sald, The Chairman said that on the
figures «tt <1ned in January by which time the ton-
nage had built up, on the figures attained in
Jenuary a sarget production of 40,000 tons anpeared
to be pos °1b¢e, but nevertheless thm was not up to
the rated producticn., When this company was first
formed, the shareholders had been told all the time
hat tle output Irom this company was about 60,000
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tons, so when one talks about the full rated
capacity, that is the rated capacity.

Does the Chairman say that the rated capacity
of approximately 60,000 tons could be attained? -
There would be difficulty in attaining it =2s long
as rapid development was being carried out. He
makes the point that 40,000 tons could be achieved
from the cvidence given in January, but 60,000
tons, which was the rated development of the mine,
would be dificult to achieve until there was rapid
lateral development, ’

It would be difficult to achieve under the
conditions? - Yes,

Do you all agree on that?

MR, GOULD: Subject to what they say 1o share-
holders at other meetings.

By MR. GOUID: May I hend in through you the
Rhokana annual accounts for the years 1957, 1958
and 1959, exhibits 27, 28 and 29? - Yes,

Before we go any further, I would like to
start off with this point., You say it was never
contemplated ®y anybody that the mine Bamcroft
would have to close down because of its difficul-
ties in order 7o overcome these difficulties and,
having overcome them, proceed to mine again., 1%
was never in the contemplation of anybody? - Not
as far as I an aware. As I say, I never heerd of
it.

If you would be gocd enough to follow me
through the Chairman's speech, that is, the lase
Sir Ernest Oppenheimer's speech in 1957, Exhibit
27, I would like you to look at the bottom of
page 6 under the heading "Group Output Policy,®
This is the seme Chairman as the Chairman of
Bancroft, that's right, Sir Ernest Oppenheimer?
- Yes,

In 1957 Sir Ernest Oppenheimer was also the
Chairman of Bancroft? -  Yes.,

We have dlready heard what he informed the
shareholders of Bancroft. ILet's see what he
informed the shareholders of Rhioksma, if you will
be good enough to follow the address, he says:
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BGroup Output Policy, In the meanwhile, enforced
reduction of copper production, coupled with volun-
tary measures of a similar kind, may eventually
result in bringing greater stability to the market.
Various producers have, in fact, announced cuts in
production, The copper companies of the Rhodesian
Anglo-imerican group, of which Rhokana Corporation
is one, have announced no such cuts in production;
but, in fact, circumstances will result in an
involuntary and ftransitory reduction in planned
output for the group of over 10% for the current
year.,™ Sir Ernest takes a very gloomy view here
ond he says this is involuntary and transitory in
the planned output of the group. I am not going to
teke up very much more time on this, but if you
would look at Exhibit 28, that is for 1958, MNr.
Harry Oppenheimer now has to explain to the Rhokana
shareholders what the production policy of the
group is. e says this on page 5 in the Chairman's
review; "Curtellment of production throughout the
world hago contributed greatly to the marked im-
mrovement in the price of copper in recent months,
As far as our Company is concerned, we entered

into an arrongement with Nchanga Consolidated
Copper llines ILimited and Bancroft Mines Limited,

vo effect a reduction of about 10% in the combined
plarmmed outputs of the three companies for one
year from lst{ April, 1958. It was agreed that
Bancroft, the new mine experiencing difficulties
and, therefore, the highest cost producer, should
cease production on 3lst iarch, but as this would
have recsulted in an overall reduction of more than
10%, our company and Nchangsa increased their
production slightly. In consideration for its part
in this arrangement, we agreed, together with
Nchanga, to pay Bancroft a sum sufficient to
finance certain underground development work and to
cover the interest on its loans. Apart from the
obvious adventage of avoiding a cut in the rate of
produc tion, we have a very large interest in
Bancroft Mines Limited, and it was clearly to our
advantage to assist that company to overcome its
difficulties,." Thatts right? -~ It =says so,
yes.

If you will be good enough to follow me then
to the directors!' report, also for 1958, Exhibit
28, on page 12, here the whole hoard, not the
Chairman, is addressing Rhokana shareholders and
telling them about this whole arrangement., It says
this on page 12: MWInvestments in associated com=-
panies, Bancroft Minies Limited., The company's
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"holding in Bancroft remained unchanged at
£2,385,877 stock in 9,543,509 stock units of 5s.
each, representlng 49.)8% of the capital in issue.
The difficult underground conditions referred to
in last year's report continued to be encountered
at the mine, which was unable to achieve the rated
oubput," What did "rated oubtput! meazn there? -
I should think the rated output again means the
rated output of the plant,

Forty thousand, 60,0007 -~  Sixty thousand.

"The resultant high mroduction costs coincided
with a considerable decline in the price of copper,
and a loss on operations of £1.68 million was
incurred. Production amounted to 16,046 long tons
of blister copper.” I perhaps exaggerated wnen I
spoke about 17,000. "Reference is made earlier in
this report under the heading 'Profits' to the
cessation of mining operations on 31zt March, 1953,
for approximately one year, Good yrogress has been
made with the development operations undertaken
since 1st April., In consideration for the provis-~
ion of capital of a permanent nature¢ for Bancroit,
which is referred to under the heading !'Fixed
assets!, Anglo-~American Corporation of South Africa
Limited, Rhodesian Anglo-American Limited, Nchanga
Consolidated Copper Mines Limited and the company
have been granted the right exercicable at any time
up to and including 31st Marchn, 1963, to subscribe
at the price of 20s. per share for 3,000,000 Lan-
croft ordinary shares of 58, each, the company's
entitlement being 600,000 shares."  Now, Mr.Acutth,
there are *two things which I should 1like to put to
you here., Tn the Rhokana shareholdeLS, the Chair-
man stresses how much it was to the advantage of
Rhokana because of its big investment in Dancroft
to pay Bancroft a sum sufficient to firance certain
underground development work and to cover the
interest on its loans., The Chairman says: "It was
clearly to our advantage to assist the company to
overcome this difficulty because of our large
interest in the company," and here he explains to
the Rhokana shax ehnlders, or rather, the dircctors
explain to the Rhokana shareholders, the difficulty
that Bancroft mines have and the reason for this
payment., It was tc enable Bancroft from Rhokana's
poxnt of view to stop this futile pxoduction, fac-
ing all these difficulties that it had %o face, %o
get its house in order by means of tbLu develonnment
and then to proceed to mine? - My Lord, I
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cannol agree with that. You seem to be missing out
portions of the Chairman's speech.

I am sorry? -~ And stressing others. They
were read out, but the operative words in referring
to this were the Chairman stated: MApart from the
obvious advantage of svoiding a cut in the rate of
production we have a very large interest ...."

This is a subsidiary point, His main point is the
obvious advantage of avoiding a cut,

I beg your pardon. This is a subsidiary con-
sideration? -~  Yes,

But it was & consideration?® - It is stated
so, yes, by Rhokana,

Similar statements, of course, are.made to the
Nchanga shareholders? - Not similar.

I meem this whole arrangement is referred to
in one of the Nchanga speeches? - It is ex-
plained. T think there is no possible reference
in the Wchanga's Choiruwan's statement to a sinilar
statement to the one in Rhokana because, as I said
in my evidence earlier, Nchanga was not in a posi-
tion even to contemplate assisting.

Let's come to Nchanga now. If you look at
March, 1958, Exhibit 21, Nchanga's financial year
Tinishes on the 31st March of each year, whereas
the other two companies, Bancroft and Rhokana,
have a financial year for the 12 months ending 30th
of June? -  Yes.

In Exhibit 21 at page 5 of the Chairman's
report, "Group Output Policy," this is the Chairman
of Nchanga who in that year was Mr. H.F.,0ppenheimer.
He says: "During the year many of the major pro-
ducers cut their production in varying degrees in
an attempt to correct a condition of over-supply of
copper which had developed with such serious effects
on the price of the metal. We decided that we would
fall into line and join with the other copper pro-
ducers administered by the Anglo-American Corpora-
tion in effecting a reduction of about 10% in the
aggregate planned output of the three companies. In
discussion with Bancroft Mines Limited, a new mine
and on that accowat a high cost producer, it was
decided that, rather than apply a 10% cut in pro-
duction by each of the tiwree producers, Bancroft
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"should from the 1lst April of this year cease pro-
ducing for a year, and your company end Rhokana
Corporation Limited should increase their output
slightly, so that the overall production for the
year would be about 10% less than had been planned
by the three companies together. Rhokana Corpora-
tion and yowr company agreed as part of this
arrangement to pay Bancroft a sum calculated o be
sufficient to cover the cost of the interest on
loan capital and of the underground development on
that property for the year of shutdown. I am sure
this arrangement is in the interests of the three
companies concerned and of the copper-producing
industry as a whole. The indications are that the
voluntary and unconcerted cuts by producers in

many parts of the world have been successful ia
correcting the im-balance between supply and demand.
Your company was able to enter into this arrange-
ment involving, as it did, an immediate increase in
the planned. production, because the property has
now been developed to a stage where great flexibil-
ity both in regard to plant capacity and nmining
operatiors has been achieved." Now, arising out
of all this, the position is this: It is perfectly
clear, is it not, that throughout the whole of

1957 from January, 1957 until December, 1957 Ban-
croft mine was facing the same difficulties, water,
mud, difficulty curbing underground development and
stoping. That!'s right, is it not? -  Yes,

It is also perfectly clear that it had already
spent, as you correctly said, about £20,000,000 on
development up to that stage? - I don't know
wnat is meant by development, but on development

and plant. Service plant was the major expenditure.

And it had sunk £20,000,000 into the mine in
developnent in opening up the mire and in provid-
ing the plunt and equipment and everything else? -
Plant, housing and everything else,

Its production for the calendar year, 1957,
was far below 4,000 tons a month? ~ Yesg,

Ior the whole of that 12 months' period now?
- It was never planned to have 4,000,

Or 3,600, it was below either? ~ Yes,
Below 40,000 a year? -  Yes.

And the difficulties were still there at the
end of December, 1957, the water and the nmud and
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everything that curbed operations and made them
very expensive? - Yes, but nevertheless in
January, 1958....

I am still on 195 I am only dealing with
19579 =~ Well, I don't think they could have
been there, because in January, 1958, the mine did,
in fact, produce at the rated amount of 40,000.

But we are told throughout in the 1958 report
of Bancroft that those difficulties were always
there? - But they had presumably improved from
the efforts which were made and I can only go on
the reports which have been overwhelmingly quoted
and that is, the Chairman said in January, 1958 the
mine was producing at the rate of 40,000 tons,

For that one month? - So I presume by
Decenber %1st the position had improved so that on
the lst of January a new state of affairs could
take place,

Let me take you up on what you have said.
You cannot add to what is contained in the con-
sulting engineer's report and the Chairman's
report. They speak for themselves, is that right?
- Yes .

So it is for his Lordship to decide on what
the meaning of these documents is. The next point

was this that, as a result of its mining operations,

just its ordinary mining operations, Bancroft were
sustaining very heavy losses, is that right? -
Agreed.

For the whole of the 1957 calendar year? -
Yes,

That etate of affairs could not continue,
could it?

YOUNG, J: Wait a minute, Mr. Gould. You were
giving us two points of divergence, if any, between
you and the witness and I have four, three of which
he has agrecd to 2nd one he has not agreed to.

By MR. GOUXn: Vhich one do you not agree to?

YOUNG, J:  About the difficulties in January,
1958, T Just want to know what sre the points of
distinction between you now,
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MR, GOUID: I dontt Imow., I understand the
consulting engineers to say that the difficulties
continued and also the Cheirman to say that. Toe
Chairman's report is no rosy picture, is 1t? -
Yo,

In Bxhibit 7 the Chairman tells us: "While
it appeared from the mine's production in January
cesce?l - Iy Lord, I tnink I can clear this up.

"hilst it appeared from the mine's production
in January that the 1958 target of 40,000 tons per
year could be achieved, it was equally clear that
production at the full rated capacity of the plant
would be difficult to attain as long as rapid
lateral development was being curbed by the combin-
ation of large volumes of water and bad ground.
The cessation of production was undeniably a set
back to the company, but nevertheless I regard it
as not unmixed with advantages. Imhampered by the
problems of maintaining producticn, the mine has
been presented with a unique opportunity to con-
centrate attention on studying and overcoming the
root causes of the difficulties which beset the
nine and to cpeed up development . So apparently
those difficulties still clearly continued, even
on the Chairian's showing? - My Tword, I accept
that the difficulties were there. I was asked
whether the same difficulties were there throughout
the year. I maintained that on the Chairman's re-
view it did not appear that the same difficulties
were there becguse in January, 1958 the mine did
produce at the rate of 40,000 tons per year and
the Chairman states that, while it appears that
thic can be achieved, nevertheless it is going to
be some time before one gets to the longer thing.
I can only assune that, 1f that tonnage wus as it
was, achicved in 1958 the mine must have been
improving and conditions towards the end of 1957
because there is not a magic waving of a wand on
which dsy the whole thing comes right.

I think, with respect, you are trying to bring

us tc the magic wend of the 27th of Jenuary. I
don't want to get near that one yet.

BF YOUNG, J: What do you contend for, lir. Gould,
Bt e difficulties had not abated at all by
Jenuary, 195829

MR, GQUID: No, they were there all the tlue.

YOUNG, J: Yes, the witness has agreed there
were ElfflOulties, but the situation must hiave
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improved, as evidenced by the improvement in pro-
duction.

MR. GOULD: My Lord, T do not know how the
prroduc tion improved in that month and I am sure Mr.
Acutt couldn't tell us, It wasn't because water
disappeared and it wasn't because the mud dis-
appeared and it wasn't because they overcame their
difficulty of friable soil. It is quite clear, I
can take your Lordship through all the other
exiiibits, that thiese difficulties were there.

YOUNG, J: Anyway, your contention is you are
puttTing i% to this witness that the difficulties
remained unabated in January, 1987

MR, GOULD: Yes, the whole way through until
April, 1958 when the mine closed down and the
conditions were just as bad until the end of Warch,

YOUNG, J: There had been no improvement !till
Jaruary, 1958,

MR, ¢OULDs No.
YOUNG, J: He does not agree.

MR, ¢OULD: He has admitted that he cannot add
anyTthing or subtract anything from what is con-
tained in “She documents.

YOUNG, J T think the company is probably bound
by The reports, but I am just trying to get at the
issues between you two gentlemen.

MR. GOULD: Mr. Acutt, as I understand his evi-
dence, says that because in January, 1958, there
happened to be a high peak of production in that
one month, he infers that the difficulties had
abated and from then onwards the company might
have been expected to continue production at that
rote,

VMR. YOUNG: He has not said so, but anyway, he
does say by January on the information before him
the difficulties must have @bated? -~  (Witness)
Yes, sir.

By ME. GOUID: Perhaps we could test the situation
out in the Tollowing way. The mine did close down
on the 31lst of Narch, 1958, and its production was
still fairly low in February and March, 1958,
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By YOUNG, J: When you say "The mine closed down,"
what do you mean?

By MR, GOUID:
my Lord,

Mining operations ceased? -  No,

By YOUNG, J:
ceased®?

Do you mean the moduction of copper

By MR, GOUID: All right, is that right? ~ The
surlface plant stopped.

And the extraction of ore stopped, did it not?

By YOUNG, J: One shaft continued, according to the
report? - Certain ore was brought up to the
surface and stock piled., The concentrator and the
copper producing plant were stopped.

And cne shaft, apparently? - And one shaft,

yes.

By MR. GOUID: And what did you do underground?

You started development to increase your ore re-—
serves, is that not right? -~ No, not to increase
the ore reserves, but to increase the ore for stop-
ing.

You started, what do you call it? ~ General

development work, opening up the mine,

Is that what is referred to as rapid lateral

development ? - Partly, yes; general develop-
ment underground.

With a view to future mining? ~ Yes,

Tha is to say, extraction of ore? - Yes,

When active copper production stopped on 31lst March,
1958, 1 take it that the first big purpose of
Bancroft was to try and eliminate these difficulties
that we have heard about, to devise a composite
scheme for dealing with the underground water and
the mud and so forth. Is that right? - Well,
mostly. They were continuously dealing with this,
All that really happened was, they continued to
deal with it but they dealt with it perhaps &
little bit more vigorously, as they were not in

any way concerned with producing any set tonnage

Now, here I would like to draw inferecuces,

10

20

30



20

30

40

83.

for that particular period.

That is correct. I am just visualising now
what took place, TUnexpectedly from Jeanuary, 1957
onwards underground these difficulties were found
and they continuved, Is that right? - Yes.

Now, you stopped copper production and you
say: "Well, we are closing down on that aspect.
Now, *the big thing to do is to get down and make a
proper survey underneath to find out what the real
problem is all about, embark on a composite scheme
of how to deal with this trouble and we can take
our time, We have a year and this Rhokana and
Nchanga money to plug up these difficulties and
proceed with this lateral development with a view
to future mining." Is that the type of approach?
- My Lord, it is a fairly omnibus question, if
I may say so.

What was the first step taken by the Bancroft
directors or by the consulting engineers?

B% YOUNG, J: You can put it this way, can't you?
» ough edvantages obviously occurred %o both

sides by this agreement, or so they thought at any
rate, wherein did the advantage lie to Bancroft
because of this arrangement? - The advantage lay
to Bancroft in from their point of view they were
being able at the time, as stated in the Chairman's
address, to concentrate their efforts on over-
coming some of these difficulties underground and
placing themselves in the position to renew pro-
duction, as I think I state in my evidence, at the
end of the yearts time at the full rated capacity
which, as I say, was 6C,000 tons,

8o, to put it in more concrete terms, they
would devote their energies or their capital to
overcoming the underground difficulties, to stock-~
piling, to development work so that when they
started up they could start at a much higher rate
of production? ~ Yes.

Is that what the advantage was? - Yes, sir.

By MR. GOUID: In addition to what his TLordship said,
wesnit 1t also to devote their attention to over-
coming the difficulties? - I think his Lordship
menticned that.

Wasn't that what they concentrated on first,
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overcoming those difficulties? - The

main thing in practice was closing dovm the plant
and getting the employees off, which took a little
longer than they anticipated and caused some up-
heaval. It is not very easy to close down plant

and move people about, but as soon as that was out
of the way, they concentrated upon the underground
aspects of the mine, There were no surface aspects.

The first big thing was to study and overcome
these difficulties, water? ~ It was mainly 10
physical,

T don't understand that? ~-
difficulties.

They knew the

Did they know how to deal with the difficul-
ties? ~ I think so, yes.

What did they first have to do, to make a bit
of a survey? - By the time the mine had bheen
running, I think they were fully aware of the
difficulties,

Did they also know the remedy? - Well, 20
they appear to have applied it during the period,.

So they may have lnmown all that before Janu-
ary, 1958 and advised that the best thing to do
would be to svop vroducing copper and Lo get right
down to & comprehensive scheme of dealing with
these difficulties? -  They could have, but they
didn't,

Are you sure they didn't? ~ Yes.

I notvice from the 1958 report which is Exhibit
7 that the only footage or stoping preparation or 30
whatever you call it in number one shaft Tor the
three months to lst April, 1958 t+ill June, 1958,
was 1,860 feet? - Yes,

Is that right? - Yes, it says so there,

It says so on pagc 117? -  Yee,

That is stoping preparation? -~ Yes,
hat 1s only

So that really in three months
Yes.

number one shoft, it is given as 1,803% -

So there could not have been much effort in
those three months on stoping preparation? - 40
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I think one has %to read the whole report: "Stoping
operations continued in the central block between
650 and 40C levels until March, 1958, Stope de~
velopment was commenced between the 900 and 650
levels., Weak ground in the vicinity of the grizzley
development slowed down Tthe rate of draw of broken
ore from the stopes, the delay in turn causing some
premature caving of the stopes, Handling of the
ground through the ore and waste passes continued
to cause major difficulties, owing to water making
in the pass system, After production ceased, the
opportunity was taken to improve conditions by
cementation. Tonnage hoisted was 400,134 short
tons, of which development accounted for 67,724
tons., A 1Z foot diameter ventilation shaft to
serve the southern area has been commenced and has
advanced 38 feet, Main haulage development was
seriously impeded by water and sand filled fissures,
delaying the establishment of additional stope
faces., To overcome this difficulty, the haulages
have been turned into the dry beds underlying the
water bearing conglomerate and have since advanced
rapidly southwards. Crosscuts are being driven to
the orebody at 1,000 foot intervals, from which the
normal footwall Laulages will be started and the
area drained, Drainage from the lower levels has
lowered the water table below the 650 level in the
central section,." I think it is no good from
whatever point it is produced to try to produce

one iigure from the underground work. The work
carried on at full pace and the consulting engin-
eers state vhalt was done underground at that time.
at the end of the year, development was ahead of
schedule.

Mr. Acutt, could any of this work that you
have Jjus®t read about have been done while the men
were still producing copper? - It would have
had to have been.

What advantage then was derived from closing
down? I mean it could have carried on because
otherwise only the plant, the plant would have
enjoyed itself very merrily producing copper from
the ore, 1If you say everything else continued
exactly the same way, I don't understand the advan-—
tage? - The mine was being asked to cut its
production by 10% end, even if it achieved 40,000
tons, 1t was being asked to cut further to an un-
economic position, and it couldn't do so,

I am taking purely as a laymnan? - I don't
understand the question,

Court adjourned at 4 p.m, until 9,30 a.m,.
on Tuesday, 1lth April, 1961.
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Second Day.

Tuesday, April 11th, 1961
KEITH COURTNEY ACUTT, still under oath,

Cross—-examination by Mr., Gould (continued):

When the Court adjourned yesterday we were
dealing with the question of what Bancroft did in
the way of developing the mine during the twelve
months period lst April, 1958, to the 3lst March,
1959, Could you perhaps tell us what Bancroft
did? - I think it is set out actually in the
Consulting Engineer's report, my Lord, for the
period under Mining. That is in Exhibit 7 on page
10: "Stoping operations continued in the central
block between 650 and 400 levels until March, 1958,
Stope development was commenced between the 900 and
650 levels. Weak ground in the vicinity of the
grizzley developments slowed down the rate of draw
of broken ore from the stopes...." - that was
only up to the end of lMarch -~ ®,...the delay in
turn causing some premature caving of the stopes.
Handling of the ground through the ore and waste
passes continued to cause major difficulties,
owing to water making in the pass system. After
production ceased the opportunity was taken to
improve conditions by cementation. Tonnage
hoisted was 400,174 short tons, of which develop~-
ment accounted for 67,724 tons, A 12 ft, diameter
ventilation shaft to serve the southern area has
been comenced and has gdvanced 38 feet," That was
at the 30th June, 1958, a period of three months,
"Main haulage development was seriously impeded by
water and sand-filled fissures, delaying the
establishment of additional stope faces. To over-
come this difficulty, the haulages have been turned
into the dry beds underlining the water-bearing
conglomerate and have since advanced rapidly south-
ward., Cross-—cuts are being driven to the orebody,
at 1,000-ft, intervals, from which the normal foot-
wall haulages will be started and the area drained.
Drainage from the lower levels has lowed the water
table below the 650 level in the central section.
To the south, less water has been encountered,
Details of the development footages accomplished
during the year are as follows:" -~ and ther are
set out.

Stope preparations we notice are only 1,803
£t.9 ~  Yes, may I make the point there that the
reason for that is in the previous paragraph where
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it 15 pointed out that cross-cuts are being driven In the

to the orebody at 1,00C0-foot intervals. Those are High Court of

the cross-culs to rermit sboping to become avail- Southern

akle later on. Rhodesia
Isn't it =2lso possible that one of the reasons No. 7

for the small footage of stope preparation was due
to the fact that a good deal of concentration was

centred on pumping the water level, the water table, Appellant!s

as a preliminary? - I think sonme concentration Evidence
was on thet, but I think the Consulting Engineer
makess this very important point that the whole Keith Courtney
emphasis at the mine was to open up more areas, Acutt,.
They are driving south rspidly and cross-—cuts are c
being driven to the orebody at 1,000-foot intervals. rose— 4
Trhe whole vpoint of that is to make more ground eXaminavion.
available for stoping in due course., "At the end 11th April,
of the year development was ahead of schedule," 1961
That is the end of the financial year to 30th June. .

- continued,

The next paragraph deals with punping and
drainage? -~ Yes.

Jould you be good enough to read that? -
"he average dally volume of water pumped increased
from 11.6 million gallons in June, 1957, to 16.7
million gallons in June, 1958. This was largely
due to the intcensification of the drainage pro-
graume on the 900 nd 1150 levels." Those are the
two levels on which the work was concentrated till
Warch,, 1958, "Bight main pumps with a total
capacity of 22.4 million gallons per day have been
comnissioned in the 1210 level pump chamber, and a
further two punps are to be installed, bringing the
total capacity to 28 million gallons per day. The
20-inch punmp column in the shaft is in conmission.
A method of desludging by hydrocyclone has been
developed on the mine. This allows two of the
three mud settlers to be used as clear water sumps.
a third clear water sump is being mined. A water-
tight door has been constructed in the 1150 cross-
cut to lede and two more are under construction on

this level .V I would mention that the watertight
doors are put in as a normel precaution in any
mine,

30 much for the first three months of the year
under cousideration. This tekes us merely from the
lst April, 1958, to the 30th June, 19587 - Yes,

The next T think you will find in Iixhibit 8.
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Looking at the Consulting ZEngineer's report, on
page 9, they tell us wvhat was done with reg ard
to the No, 1 shaft, which is the only one wllch
we are concerned with now? - Yes,

It says that: "Until stoping began in April,
mining was confined to main level development and
stope preparation in accordence with the agreement
concluded with Rhokana Cormoration, Ltd., and
Nchanga Consolideted Copper Mines, Ltd." - Yes

"Devolopmﬁnt gouthrand in the footwall
gquartzites continued on all main levels, and cross-—
cutes at 1000~foot intervals were driven to the ore-
body. In the last few nonths before production
began it was necegssary to increese the rate of
sub~level development beyond the planned footage
because of heavy folding and varﬁationm in din
discovered only as development progresscd. Dwo
ventilation shafts were completed dur¢ g hhe year
at the southern end of the mine, It Lo been
decided that the verticel shaft would not be
deepened end that an inclined sharft cyxtem should
be used to develon the orebody on levels below the
1i50. Operating experience has led to the
conclusion that, vwhile an extension to the wvertical
shaft would probably encounter heavily watered
ground, it should be possible to develop inclines
in relatively impervious beds. In order to leep
dewatering as far ahead in depth as possible, and
to cut the stations ahead of the advancing shafts,
a haulage inclined at 14 degrees was started from
the 1150 level, viliich is the bottom developing
level in the mine at present. Thic leyout vill
enable the 1400 level to be opened up for immediate
dewatering without irterference from the sinking of
the main inclines which will proceed simultaneouvs-
1ly. And then coming to the development which was
accomp11Qhed you will see: '"Stope nrepsration
83,897 ft." Vould that include the 27,000 feet
?eierred to in the 1958 revport? - T don't think
80,

Would this be additional? -~ I think this
was purely a stoping preparation during thalt year.

That is considerably more than had taken place
from 1954 until 195892 -~ I think it probably is.
I am not quite sure, liay I just check on that?

Plesse do. - I don't think that the stoping
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preparation done before the mine came into commiss- In the
dlon is dealt with, is it, by the Consulting High Court of
Engineers? ~ In every single year they give us Southern
some figure of footage of stoping preparations,. Rhodesia
By YOUNG, J: What is your point, Mr., Gould? What No. 7
18 the quegtion? *
By MR, GOUID: The question is whether this 83,000 appellantis
Teet Is additional to what had been done before.,
By YOUNG, J: That seems to be obvious., It means Keith Courtney
accomplisned during the year, Acutt.

. . § . . oo Cross-
By MR, GOUID: Then I say that this amount which was examination.

accomplisned during the 1959 year was far in excess
of the ftotal amount of stope preparations which had 11th April,
taken place from the commenceuent of development in 1961

1954 up to the time the mine closed in 19589 - ~ comtinued
My Lord, before I would like to confirm that, I contin *
would just like to check the figure, because I can-
not find anything in the 1955 report at this stage.
There may be something in the 1956, but there is
one point which I think one should determine here
and that is that the No., 2 shaft wae no longer in
commission,

I agree. - It is dimportant, my Lord,
because therefore the stoping preparation in No.2
sha{t was no longer available for tonnage to te
drawn from No, 2 shaft, and naturally a certain
amount of concentration had to be given tec No. 1
shaft to make up ore which was no longer available
in No, 2 shaft. May I just take the figures given
in 19569 T actually see none given here at all,
and T just wonder where Counsel gets his figures
from,

1957. - I have looked at 1957, but the
iine started underground work - development on the
650 level was delayed due to the intersection of
water-bearing strata, but was making steady pro-
gress by the end of the year under review, The
900 and 1,150-foot levels were developed. They
set out the development which took place in the
early stages of the mine and here I would like to
make one point that obviously in the early stages
of the mine you have to sink the shaft and get to
the orebody before you can develop it. It is a
natural thing that as the 1life of a mine progresses
more work can be given to the actual stoping areas
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than could be given to the other, and you will see
in the report that we refer to concentration in the
early part of the shutdown period there of getting
to the stoping area. It is therefore natural per-
haps that more work would be done on stoping than
in the previous years.

I just want to get the cowmparative figures.
In the 1957 report it says with repard %o No. 1
shaft on page 13 that the stoping preparation
totalled 20,128 feet., I think that is right. - 10
That is for the year?

Por the year 19572 -  Yes,
In 1958, 27,812 feet? - At No. 1 shaft?

Yes, at No. 1 shaft. 1Is that risght? - I
thiink so.

Actvally, it is on page 11 of Exhibit 7,
27,812, ~ That is for the nine months,

And 1,80% for the next three months? -

Yes.

And in the 1959 year, we now know thet the 20
footage was 8%,8977? - Yes.

What was accomplished in the 1960 year in the
way of stoping preparaiion? I refer yon to page 9
of the Consulting Engineer's report, that is
Exhibit 24. It says stope rrepsration 106,450 feet
in No. 1 shaft? - Yes,

That's right? ~  Yes, it is in the Gonsult-
ing Fngineer's report.

Now, yesterday, Mr. Acutt, I addressed a large
number of questions to you before I Lad really had 30
an opportunity of reading the papers vhick were pui
in yesterday which I saw for the first time, but I
have had the opportunity since. An I wrong in say-
ing that it weae 2 matter of coucern to the Board
that because of the unexpected difficulties
encountered underground, the undergrommnd development
was being curbed, retearded and impeded. Lm T right
or wrong? - No, that is correct.

ind I put it to you, Mr, Acutt, that the
reason why in 19957 the stopepreparation was only 40
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201,000 ft, was largely because of these conditions,
unexpected water and mud rushes and the friable
nature of the underground soil and so on.

By YOUNG, J: 7You mean the lack of stoping prepara-
tion®

By MR, GOUID: The lack of stoping preparation, I
say stoplng yreparation was impeded. Is that right?
- I think the Consulting Engineers do make the
position clear that the concentration was on
development to open up more stopes.

Yes, thatts right, but let's go back before
that, In 1957 and 1958 the engineers or under-
ground technicians were impeded in their normal
activity of opening up more stopes by the presence
of these underground difficulties? -~ I think
it can be saild that the underground difficulties
added to the complications of opening up the mine,

And i1t was necessary, as you correctly said
yesterday, for the mine to continue this under-
ground development to make more ore available for
stoping. Is that not right? - Yes.

3o that the future prospects of the mining
operations cf Bancroft were largely dependent
upon the extens of the underground stoping prepara-
tion, If you could not continue opening up stope
faces, the stzge would be reached where the mine
would not he able to continue mining, is that not
right? - That could happen, but it was not
visualised.

Wasn't it a fact, Mr. Acutt, that the under-
ground development had been retarded to a point
where one dild visualise the possibility that the
mine would not be able to produce to its previous
capaclity because of the lack of underground develop-
ment? - No, my Lord.

No? Wasn't it necessary for the mine to take
a breathing cpace in order to be able to continue
underground development so as to have sufficient
ore avallable for mining in sufficient quantities
to produce at the rated capacity? - My Lord,
this brings me back to the point which I think I
would like to just clear up, which I think perhaps
has left some doubt in Counsel's mind. The Con-
sulting Engineer's reports purely cover a period
to the 30th June of each year, over the financial
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period. The Chulrman's statement, which is a
statement in 1licu of an address to the shareholders
at the meeting, is produced at the latest possible
time before the report coes into print and covers
a period possibly up to three or four nonths more
than the Consulting Fngineer's does, Vhen Counsel
refers to this particular point of requiring ton-
nage, I mentioned the figure of 60,000 yesterdeay

as being the rated cepacity of the nlant., Vhen the
plant is installed in a mine, one Lias %o go over
the plant that you think the tonnarz can be provided
or is safe to handle, the tonnage tiiat can he pro=-
vided with ore from that mine. The lent at
Bancroft has & rated capecity of 150,000 tons a
month of ore, What it nreduces from that 150,000
tons is dependent on the grade of the ore vihich it
mills, In the early stages of a mine, there is a
great deal of dilution of that ore tirough develop-
nent and as the mine gets more develoned a greater
proporticn of that ore normelly comes Jron stoping,
therefore the grade improves and the outyut of the
mine in copper increases, Now, in practice the
roted capacity of a plont is the safe capacity
which the suppliers of the nlant will guovantee for
the plant., In experience, and I think this is
practically without question enyvhere, a wleat will
produce more then the rated capacity and, to take
the Bancroft plant, the Bancroft pleant is capsable,
it has now been Found in fact, of talking up to
170,000 tong of ore, The output frow that will
naturally again depend on the grade ox the ore and
every endeavour in opening up =« new mine is to push
forward with the supply of ores to the plant end
naturally tc try and have the least Gilution poss-—
ible so as to get the trade at the highest point,
and that was the endeavour right throughout the
history of Boncroft.

While we are on that point, perhaps you might
clear it up. Why do you say that the rated capacity
of the plant was 60,000 tons? - Because if all
the ore was taken from the highest grade areas, ore
from stoping and there was little dilution, the
plant should be capable in normal circumstances
without pusking it at all of doing 60,CCO Tons, but
the figure comes to my mind because in January of
this year the mine produced 5,000 long tons of
copper in concentrate.

Perhaps you could explain this ®o wnis lordship.

In Exhibit 2, which is the balance sleet, vhe annual
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report and accounts of 1954, a reference is made to
an initiel rate of about 4,000 tons of copper a
month? - An initial rate, yes., Can you tell me
where that is?

At page 4 in the first paragraph. -  Yes,

"As stated in the prospectus, the anticipated
cost of developing and equipping the mine for pro-
duction at the initial rate of about 4,000 tons of
copper a month is approximately £12 million.t -
Yew,

In your 1957 Chairman's review, Exhibit 6,
the Chairman says at the bottom of the second
column on page 5: "The plant has been designed to
treat something over 150,000 tons of ore per month
from which 4,000 short tons of copper may be
expected.," That would give a rated capacity of
43,000, is that right? - About 50,000, yes,

Or 43,000 if you multiply 4,000 by 1292 -

4

4
o
]
»

To go back one year, I have just picked up
another deccument, Bancroft Mines, Ltd,, Financial
Progress Report to the 3lst December, 1956, which
I will hand in, The third paragraph reads:
"Operations are at present being financed by means
of Semporary loans which will soon be fully drawn,
and your directors have been considering the best
means oif providing the funds required to bring the
mine to production at the rate of 42,800 tons of
copper per annun as planmed." That does not really
square with the figure of 60,000 tons capacity
does 1t? Unfortunately I have just to go on the
written documents. - No, my lord, not if you
are trying to square that figure, but in practice
quite clearly until the Consulting Engineers are
able to define what the plant will do, it is normal
to be failrly conservative and this has been the
conservative policy followed right throughout.

(Finance and Progress Report put in, Exhibit)
50
I know, but all that we have in the written
published documents of the company, conservative
or otherwise, is that the capscity of this plant,
that is to say teking, I take it, the size of the
plant, the tonnage of ore which can be used, and
the grade which varies from time to time, has
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varied from 42,000 to an estimate of about 48,000
short tons per year. It would be less long tons?
- Yeso

By YOUNG, J: Ic there some confusiondbout the use
of These cxpregsions "the rated capacity nay be
60,000 and yet the plant prodvection uay be at the
rate of 42,000"?

By MR, GOUID: Dut I underctood the vitness to say,
my Lord, thrat the rated capacity is the amount of
copper that would be produced by dealing with
150,000 or theresbouts of ore. The amount of
copper that would come out would depend on the
grade of the ore.. - My Lord, can I make this
point clear., The rated capaclty of the plant is
the capacity which is quoted by the suppliers and
by the consulting Engineers zs being the safe
capacity of the plant, and if I may refer to Exhibit
24, page 5, the Chairman's statement makes it clear
what I mean by the second point., Right in the
first paregraph, a bit more than halfway down:

"The tonnage of ore milled increas:2d steadily
during the year and is now around 150,000 1b. a
month., About %0,000 1b, of this, however, is ore
from development work which, because oi dilution

by waste rock, does not contain as high a grade

of copper as ore from stoping. In noruel times the
amount of copper produced and sold by the mine
would be the maximum obtainable from mining and
milling operations." The rest goes on te tie ques—
tion of a further cut perhaps being required in
196G, the noint there being, if I heve not made the
point cleaxr, that the rated capscity is the capacity
which the Consulting Englineer and the sunpliers
state to be the sarfe capacity of the nlant. In
practice, the cavaclty of a plant is nornally
higher, The outhut of a plant depends upon the
grade of ore which can be milled.

By YOUNG, d: Vhen you say the rated capacity,

vaas surely is & function of the richness or other-
wise of the ore? ~ Ho, the rated canacity is
never calculated by the Consultants on an oubput

of ore, for the simple reason that the suppliers of
the mill and concentrate ore are concerned with
what quantity of ore is going in, They have to
undertake to mill that ore. They have nobt ncces-
sarily had the ore. They do not know tie
characteristice of the ore or the grade of the ore,

Wren we talk about 60,000 tons, are we talking
about ore or copper? - We are telking about
copper
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FHow can the suvppliers rate a machiine on the In the
basis of tlie cowvner produced? - I never re- High Court of
ferrod to copper production as rated capacity,., The Southern
raved capacity applies only to the amount of ore Rhodesia
which goes into the plant.

Then you said that the 60,000 tons of ore....? No. 7
- That is the outlput of the plant on a proper
grade of that plant. Appellant's

- Bvidence

It would be 150,000 tons of ore at this grade

of copper would produce about 60,000 tons of copper? Keith Courtney

- Yes, I think it is very simple. It is a ques- Acutt,

tion of the grade of ore that you are putting into

your plant. The Chairman makes this point about Crpsg—rt.
dilution of ore, He says the plant is milling at exafminatlon.
the rate of 150,000 tons of ore but due to the fact 1lth April,
that 30,000 tons of that ore is from development 1961

which 1s diluted by waste rock the outnut of copper .
is not up to the full capacity of the plant, =~ continued.
2y MR, GOUID: Well, Mr., Acutt, I think we carn then
perhaps clarify what gave rise to so much confusion
yesterday nd tvhiet is the manner of the Chairman's
review in 1958 at page 4 of Exhibit 7. The Chairman
said in the second paragraph at the bottom of the
second column: Myhilst 1t appeared from the Mine's
produc tion in Jonuary that the 1958 target of

40,000 tons pex yesr could be achieved? - that
ig the target o copper — "it was equally clear that
production at the full rated capacity of the plant
would be difiicult to attain as long as rapid
lateral developmert was being curbed by the combina-
tion of large vclumes of water and bad ground." ~

=
TES .

S0 now, if I understood you correctly, Mr.
Acutt, the words "the full rated capacity of the
plant" relerred to the 150,000 tons of ore? -
Yes.

oo now I understand. So what the Chairman
sald there was this: "Our difficulty is going to
be te extrocet that smount of ore from the mine 1f
we do not attain rapid lateral development by open-
ing up additional orebodies or stope faces.’ Is
that right? -~ Yes.

"And the difficulty im our way about this
rapid lateral development, which means opening up
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the stope faces, is that we are being curbed in
doing so underground by the combination of large
volumes of water and bad ground." -  Yes.

If, therefore, you eliminate these two factlors
of large volumes of water and bad ground, or the
effect of water on the bad ground which makes mnd,
eand you then proceed to stope prepavation, there
would be nothing to prevent us from proceaeding vith
our production at the full rated canacity, that is
to say, to mill out 150,000 tons. Ittt thast wiat
the Chairman implies there? - I thirk the
Chairman's statenent iz perfectiv clear. It is
exactly what he says. He says tne full rated
capacity of the plant achieving that is being
hampered by these difficulties in develorment.

And then, of course, just to clinely that, the
Consulting Ingineers you s&y at pege 1C, unequivoc-—
ally say that the mine was vnable under tlese condi-
tions to achieve the scheduled outrut. - Ny
Lord, there T vould like o make the point zgain
that the Consulting Engineer's revourt deals ~wvith the
yvear ended 30th June, 1858, The Chairmonts state-
ment that it appeared that the mine's production
could reach the 1958 target of 40,000 long tons
could be achiceved 1s bzsed on experience over a
longeir period than the Consulting T ineergs have
the right to dizcuss.

Oh, but, ILir. Acutt, we arc only on the oie
thing as %o vhether the plant would worl at full
rated capacity, thas is to say wheilor Iv could
crush and deal with 150,000 tons of cre, The
engineers said it could not. The interssction of
water and mud-besring fissures reterded both stop-
ing and development operztions? - Yes.

And caused severe handling and treatnent
difficulties. The mine wes unable, under thece
conditions, bto rchieve the scheduled outpubt .e.e.=
To the 3Cth June, 19h87%

Do the 30th June, 1958, that is perfectly all
right., That iz up to the Z0th June, 19589 -
Yes.

The agrecment which we are going %o deal with
just now was enbtered inte in January, 19737
Ves.

QL

So that the big problem with wlhich the Board

4AC
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of Bancroft was confronted from Janvary, 1957, on-— In the
wards wes that as a result of water and the bad High Court of
condition of the greound underneath, mining opera- Southern
tiong and development operations were being hampered. Rhodesia
Is chat not rijiue® - Yes,

No. 7

That's right, and if this were to continue you
would simply not be able to produce at rated capac-

A Ay bt o Appellantts

ity dsntt fhat right? -  Yes, Egﬁdenoe
The problenm was not getting any easier., We

Inow vhat the position was in October, 1957, from Keith Courtney

the Chairman's review in October, 1957. He drew a Acutt.

very gleomy picture. You agreed it was a gloomy OToSs -

picture, is that not right? - Yes, I think so, ' ——

but what I am not quite cleesr about 1s you say the examination.

L
problem was not getting easier. The problem was 11th April,
one which was being tackled and was being overcome. 1961

. . ~ continued
You have told his lordship that there was a *

very substantial operational loss for the first six
ronths of 1957 from January until June. There was
an equally severe loss for the nine months, 1lst
July, 1957, to the 31lst March, 1958, We lmow that.
LS the end of QOctober, 1957, when the Chailrmasn gave
his review, he drew a gloomy picture of the condi-
tions in the mine underground. Is that no right?

- I think that is so., It is not a bright pic-

P .
ture.

Then we T1ill in the picture ourselves in
October amd liovember and December, 1957. It is
quite clear that tlie mining operations and the
developmens operations were being hampered ver
nuch by i1ese underground conditions. Is that not
righv? - Yes.

Then we come to January, 1958, on which I now
wish to concentrate. Now, in January, 1998, you
say there was a change for the better. Is that
right? - I said, my Lord, that in January, 1958,
I wouldn't put it as & change for the better, bhut
that the tonnage being milled was increasing and
the output of copper was increasing.

Whas was that due to, the sudden inprovement
in Janvary, 19569 ~ My Lord, this was not a
sudden improvement. It was a steady improvement
due to the fact that the engineers were aware of
the problems, On all new mines they have problems,
and they were tackling this particular problem as
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vigorously as they could. Naturally, as time went
on, even if they were hampered, time was on their
side in the sense that they were being able to
open up more aress of the mine and more cre was
becoming dvailable from stoping.

Well, thoere wasn't very wmuch more ore becoming
available? ~ I dontt think ore and your siope
preparation figures mean the same thing. The
preparation of the stope is nerely waliing the stope
available to take ore out.

Was the Board enftitled then on the production
figures of January, 1958, alone to rub its hands
with glee and say: "Well, gentlemen, hcere we have
twrned the corner." Was it entitled vo do that on
the results of one month? - I do not kurw what
is meant by rubbing its hands with glee, I think
the Chairman made it clear that he felt happier that
the mine did look as though 1t was now able %o
produce 40,000 tons.

The Chairman said in retrospect in, I think
it was, October, 1958, that in Jennary it seemed us
if the mine might produce 40,000 tons, isn't that
right? - He says: "Although from the January
figure it appears ....."

", ...that the 1958 targe?t could be achieved"?
- YeS .

He limits himgelf to January? ~ Because
he is only going on the figures which are fzctual
evidence which was avallable to liim,

I think you gave your figures ror January, you
said something %,600 tons? - Did I? I think
the figure oif 3,600 came from a very bad pum I did,
when you said it was 4,000. I would like to correct
an arithuetical mistake, because 12:into 40 doesg not
give you 5,000, I realised that as soon as I hacd
said it. It, of course, sives you 3,300,

Could you perhaps tell us what was produced
in January, 1958, in the way of copper? What was
produced in just that one month? - In January,
1958, alone?

Thatv is so, actuelly produced? - 2,381
long tons of copper.

Would you be good enough perhaps to tell us

i._l
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wnat was produced in February, 19587 -  February, In the
1958, of course was after the agreement when it was High Court of
decided thatl the mine would close down and you Southern
would nave to realise that it would take some pericd Rhodesia
to do so. The Yebruary figure was 1,956.

Gonld you give us the March figure? - 1,165, No. 7

And would you be good enough to give us the Appellant's
December, 1957, figure? - 2,031, but there I Evidence
would nention that a mud rush ocourrcd and the skip )
was damaged, Ty I go on to auote the Novermber Keith Courtney
vigure, 2,2013; Octobver figure, 2,423, There is a Acutt,
dL““erahCy. You must remeamber February is a short o
month and in practice you only work the shorter ross=
. ; . ; i tion
period than the longer months, examina *

1lth April,
There was nothing so phenomenal about the 1961

January figure to justify this optimism based on
the January figure only that the mine would be able
to rroduce its 40,000 tons? ~ My Lord, that
was on the advice of the Consulting Engineers and
the Chairman who felt that the evidcnce before them
justified a stateunent by the Chairman that the 1958
tonnage appeared v be possible at 40,000 tons,

- continued,

™at is outside the actual production figures,
tecause you see in October, 1957, the production
was 2,42%, In January, 1958, it was only 2,381,
In Novenber it was 2,261 a very close approxima-
tion? - Yes.

There really wasnt't a very great difference
between thosce Tigures and the January Ifigure, was
there? -  Thaere is em absolutely normal build-
up. I do not think the Chelrman thought the
Consulting “ngineers would take into account the
exact 1onhaWru produced in any particular month.

They are aware of the stoping conditions and what
ore is avallsble., I can only repeat that the
Chairman felt that, as Chairman of the company, he
could make that statement and he made that state-
nent, I am not here to gquestion him,

I would not cast the slightest doubt on the
Chairmean's stntement. What does the Chairman mean
by the mine's production? Does he mean the pro-
duction of copper? - Yes,

Well, there was nothing phenomenal in the
mine's productlol for January alone which singled
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it out from all previous ones and subsequent ones
and subsequent months? -~ He means the produc-
tion figures, the tonnage hoisted, the copper
produced the whole general production pattern at
the mine.

Some thing which unfortunately I cannot extract
from any of these documents. - 1 think you can
extract them because it is right throughout the
whole case of a picture given by thz Consulting
Engireer throughout the years and showing an in-
provement in the position. Although there were
these difficulties, it is clewr thet tlie Chajrman
and the Consulting Engineers felt justified in
making this statement at that time.

By YOUNG, J: IIr, Gould, is it your contention

there was no improvement by Januvary?

By MR, GOUID: With respect, your Lordship, if your
Lordship will allow me, I would like %o proceed a
1ittle further. What did you say was the position?
Vas there a great improvenent in January, 19589 -
I think the mine was certairly in a nuchk better
position than it had been for a long time,

There wag no need for the mine to consider
any drastic step by ceasiang production. Things
were so rosy it could have carried on with produc—
tion in the sanguine belief that everything would
improve in January, 19589 ~ My Lord, the
indications were that the mine was entering a much
better period of its history, anl, as the Chairman
stated, 1958 could have seen 40,000 long tons of
copper produced.

Were the difficulties of underground water,

md end slush still there? - Inproving, certain
of them had been overcome and others, as pointed

ut from time to time, there was faulting of the
orebody. In other words, we were opening up a new
problem and there were old vroblems and new prob-
lems to be disposed of from time to time. As a
director, I felt the position of the company then
was better than it had been for some time,

So all the concern that the directors were
faced with in 1957 was evaporating., In other words,
you now felt that the picture in Bancroft wao quite
rosy from January, 1958, onwards? -  Was better.

L0
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Please, 17 rou would be good enough to tell In the
me cetegorically were there cerious difficulties High Court of
in Jemurry, 1958, vith which the mine was con- Southern
froruUd or not? - These difficulties were Rhodesisa
cervainly far Jess than ther Lhad been in either of :
the two previou“ years and Tha tomnage coning for- No. 7
ward Trom stoping was improving and ¢ncreasing. '

But were those difficulties that remained Appellant's
serious or not? - he difficulties were not Evidence
difficulties which could not be overcome. I am not T
in o position o state how serious they were Irom Keith Courtney
the technicsl angle, The Consulting Engineers Acutt.
assured the Board that there were no problems Oros
uricerground that could not be overcone, ross=

examinatlon.

Tetts put it like this: Was the stoping still 11th April,
being curbed bty underground water? -  Curbed, 1961.

it s g mwmiieh ae it hed ] o -
but not as much as 1t had been in the previous year. - continued. .
Was developnent, that is to cay stope prevara-
tion amongst othier things, being curved by ilie
presence ol these underground difficulvies? - I
dont't quite Imow viwat is neant by Stope preparation.
The developuent unde rground was procevding at a very
?ﬁlSLacuUL pace, but again T would like to make
the point clear that in development one has to go
from youwr shaft vo your stope and it may be a long
way before you get there.

So that really there was no reason at all,
according o ypou, why Bancroft Mine should have
even considered the possibility of ceasing opera-
tions for & teriocd? - On purely technical
grounds?

On purely technical grounds. - That was
never contemplased by the directors.

They didn't need a breathing space at all in
order to reduce the water level, clean up, do
everythirg that was done in the period of twelve
rnonths that you have told us about from the lst
April, 1958, to the 3lst March, 19599 A1l that
waeu't necesgsary to secure the smooth running and
to ensureae 'rnﬂu tion at the rated capacit y” It
wasn't necessary at all, the mine dust took a holi-~
day. Te bthat ;Lrht? -~ TNo, of course, and T
think we are mixing up certain points here which,
if 1 wmsy say so, are rather tumbling ahead, I have
made the point that in January of 1958 and in the

\ 'b
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prrevious months there had been a build-up of
tonnege which was considered to be satisfactory.
There was as you know at the same time a decline

in the price of copper which naturally, as we Lave
mixed up the profit now with the underground ovrob-
Jems, it naturally affected the proifitability of
the enterprise, The natrral inclination was to say
to the Consuliing Imginecrs: "You must step up
your tonnage as much as you possibly can o over-
come these profitwise difficuliics.,” They were
proceeding to do so to the best of their ability,
bearing in mind that they had, as you have pointed
out, difficulties underground. ®But it was not
contemplated thot any of these would couse the mine
through these causes to shut down.

Mr, Acutt, let me ask you a similer quesvion,
Would it khave been possible, sccording vo your
thinking, for the mine to have produced coprer
under the difficult conditions in which it was
operating at a profit at that stage in January,
19599 - The point I think I made earlier on
thiat the profitability s ton is dependant on the
output, the greater the output the smaller the cost
per ton, end had the mine produced 40,000 tomns rer
annum, 28 we Licped, I think that again - I connot

fortunately wredict the price of copper - that
the mine could liove made a punfit per ton, if It
had reached that particular tonnage.

If it had® - It did in Janvary. It showed
the inclinations of building ur tonnage.

Even 1f it had built up tonnage, wasn't its
costs of production substantially increased by the
necessity of combatting the difficulties it en-

countered underground? - Its coste of production

were neavy.

I mean these trcnendous pumping operations
that a1ad to go on sll the time,

YOUNG, J¢ Ile said so. When e sald the costs
were heavy, must he now repeat 1t?

By MR, GOUID: With respect, my lord, I wanl to
carry omn,

YOUNG, J.: I do not want to hear the same thing

over and over again.

MR, GOUID: Uith respect, my Lord, it is really
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103.

in a different context. Ir. Acuvt, the punping In the

would have 1o continue? - Pumping is continuous High Court of

in any mine, irvespeciive of the tonuage., Southern
Rhodesia

Secause of these gifficulties undernsath® -
Yo, ny Lord. Let ne meke it clear., This 1s not No. 7
vecause of diflicuities at Bancroft. The amounts *

of water beirs pumped at other mines at the Copper-

bvelt at the present moment are not dissimilar from Appgllant's
the anount being pumped at Bancroft. The amount of Evidence
water is & normal hazard or & normal annoyance which

any mining reservation in a heavy watering pumping Keith Courtney
area has to cope with., Water is not necessarily at Acutt,

the same level throughout the mine, because it de- Cross—

pends on the sirata above at certain points. In examination
most mines throughout the world water has to be ' '
dealt with and this was not a particular hazard. In 11th Aprii,
the early stages of the mine as it happened we had 1661

acquired Kchanga hefore, Nchanga had to cope with
water as well., Water is a normal pumping hazard
which nining requires to be pumped out.

- continued.

Could you then tell his Lordship in what way
the difficulties which you encountered underground
would have had the effect of increasing the cost
of production o your copper in Bancroft? - I
thinlk I have made that point that until one could
get your ore from stoping, the ore that was sent
to the nill contained a certain amount of waste.

It hias to be hoisted up the mine. You have hoist-
ing costs. ‘he optimum of any mine is to sent 100%
of the highest.grade ore which can go to the plant
so that your cost per ton is obviously lower and
your profit per ton is obviously higher, and until
2 new nine geis to that point, there must obviously
be higher costs. The costs of development, I have
g=21id on many occasions, here were high., The cost
of mining at Bancroft was higher than the other
nines at that stage.

Right. Now, I am coming to the 26th January.
On the 26th January, which was a Sunday .... -
Yes.

The gentlemen that you have namcd met at your
>

[anl
houeser - Yes.

All the perscns concerned were directors of
all three companicg? - Not &ll of them, no.

ixeceny Shie Consulting BEangineers and the
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Secretaries? —  There were three directors
present, Mr. Oppenheimer, the Chairman of Rhokana,
Ychanga and Bancroft; myself, deputy~Chairmen of
the three companies,and Mr. Taylor who was director
of Rhokana, Nchanga and Bancroft.

I mean those., Now, you three were directors
of all three companies? - Yes,

At this meeting, did you cdiscuss for the first
time what to do avout this price cof copper and
Bancroft!s difficulties and things of thav descrip-
tion? - Bancroftts difficulties were not dis-
cussed., The rnieeting was held at my request because
it became clear that we couldn't remain out,
although it wasn't considered a power cuv could
really effect any enormous difference in the wiicle
thing., The psychology, as & wajor copper producer
in the world, we were the lsst remaining copper
company vhich had not made any gesture and I felt
that an opportunity should be taken, I taerefore
asked Mr. Ovpenheinmer if he would discuiss this and

he only day available -~ he flew up sepecially from
Jochannesburg over the weekend - was a Sunday. He
actually arrived on the Saturday, 2and cn the Sunday
we had this meeting in my house and he proceeded
back,

Now, the object of the meeting wag, according
to you, only to discuss the question of the cut in
production within the group? -  Yes,

There was no agreement outside the group
betweern. the Anglo-American Companies and other
conmpanies that a cut should be nade? - o,

It was g voluntary gesture? -  Yes.

It was nobt necessary for the Anglo-fmeirican
Goupanies to cut production if it didnt't want to?
- Yot vivaelly, but morally rather inposed,

I mean it was imposed of its own motion? -
No, by pressures, There were articles in the Press
that there were cuts by everybody else, and it was
strange that thewe companies had not done so.

So what wag roing to be discussed was whether,
as a moral gesture, the Anglo-American Conpaonies
should not reduce thelr production? - Mot pure-
1y as a moral gesture, 1 merely mentioned that was
one of uthe factors.
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What were the other factors? - The world In the
conditions at thet particular time, as I have High Court of
pointed out, indicated that there was an over-— Southern
supply dm the position of copper from 1957 onwards, Rhodesia
There had been cuts in production, there had been
miges closing down in America, and a general No. 7

effort being taken Ly the copper producers through-
out the werld to reduce the amount of copper which

could be saild to be surplus to the current demand. %gggéiigt*s
Yes, but the point was that if the reduction
in the preduction was made by, let us say, the Keith Courtney
Lnglo~lmerican Companies, all the good could be Acutt,
undone by the [m-rican companies producing more. Cross—
Is that not right? - Yes, that can always éxamination
happen, I am afraid. *
11lth 4April,
So there was no rationalisation in the 1961

industry as a whole? - No. ~ contbinued.

Coming to the group itself, how was this
target of 270,000 tons as its target output arrived
at? How wa« the amount of 270,000 tons as a target
output for the group arrived at? - On the fig-
ures provided for sales purposes at the beginning
of the year, contracts asnd sales discussions have
to be started and the people in charge of the sell-~
ing department call for figures of the amount of
conper that they can rely on having from the three
nines wiich we sduwinister technically, and a figure
ig taken of the opftimum target, at least what the
Consulting Engineers cousider as bheing the figure
vihich Rhokana, Nchanga and Bancroft could produce
during the year.

Tat is the maximum Tigure? Not the maximum
figurc, nosy the actual figure of the tonnages
which they will say to the metal sales: "You may
commit this smount of tonnage,!

Is there a joint organisation for the sale of
the products of the three different compenies? -
The sales are done through the British Metal
Corporation, but for accountancy purposes the sales
are distributed through the three producers pro
rata to their tonnage,

Now, who determines what tonnage each mine
should produce? - The Consulting Engineers
state what amount will be produced by each mine,

Ie there an agreement between the three
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mines as to the amounts which they will produce?
- No, no agreement whatsoever.,

So that when Bancroft was supposed to produce
40,000 out of the target of 270,000 tong which had
been set for the year, that was simply because th
Consulting Fngineers had estimated that it was
capable of producing that amount and it was uvnder
no legal obligation tc produce that amount. Is
that right? —- Legal obligation, no.

A contractual obligetion or an econouic 10
obligation, that may come, but so far as Bancroft
was concerned it was not answerable to either
Nchanga or Rhokana as to whether they produced
40,000 or nmot? -~ I think it has very much of
an obligsation to produce that amount of tonnage
for the simple reason that they have acceplbed the
figure and they have told the people they expect
to sell their copper to they can do so and had the
sales committed themselves to that amount of copper,
they would have had to find it, buy it or in any 20
other way.

That is to the sellers? ~  Therefore they
are not legally tied, but they would have hzd to
produce if the other companies had come on them to
produce 40,00C tons for sale, if there had been
comaitmenis through the British Metal Ccrporation
of the total smount of copper and they had not
produced the copper, they would have had wo produce
the copper by buying it in the market.

Let's get that quite clear., The British Metal 30
Corporation, does it or does it mot sell copprer in
the name of the three mines individually? -  Yes,
it does.

. So it enters into contracts on behslf of
Nchanga Tor certain tonnages? - Yes, it sells
on behalf of the three mines., The reason for this,
my TLord, is that there is only one srelter and
copper does not go out marked "Kchanga', "Bancrofth
or "Rhokana" conper. It goes out with the cmelter
mark or the refinery mark. Those are the yard- 40
sticks. The buyer is not concerned with where the
copper comes from, The copper comes to the smelter
if it is blister copper or to the rafinery end is
sold., I think the brand is Rhokana copper or
Rhokana smelting., If it goes as an electrolytic
copper it goes out as Rhodesian elegctrolytic copper.
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The nawme Rholkana or Nchanga or Bancroft did In the
not appear? - Yot on the copper. That is High Court of
Purely from the point of view that the agreement Southern
is entered into between the mining cowmpanies and Rhodesia
the seller,

Doegr« Dancr —ft o ° 1 1 o NOU 7

5 Bancroft say: I will supply 40,000
4 ‘ ) o oy £ " .
_;Eﬁb? - ?fggfofu @oeg.not say”that. Eancroft, Appellantts
Bhokona and Nchanga, in the agreement tosupply Bvid
this copper, say that they will supply 40,000 tons, viaence
or whatever the tonnage is, to the seller of a
certain type of copper. Keith Courtney

Acutt,
You nust forglve me., Does each one separately

. - s Cross-
undertalke to supply a particular tonnage? - et
To the pool. examination,

Between whomn is that arrangement to supply the %%é? April,
POOL? - The consulting engineers advise the
metal sales people how much each mine will have - continued,
available for sale each year,

Hopes to have aveailable® -  Well, "will
have awvailabhle! ig the normal attitude.

Do I understand that Bancroft was held out as
a mine that would have available 40,000 tons in the
1958 or 1959 year? - I think sbout that figure.

S0 Lancroft was comnitted to produce that
amount? ~ VWas committed to produce 40,000 tons
if it wes sold, yes,.

If it was sold? ~ Yes, but at the beginning
of the year il Bancroft then found themselves in a
rosition nov to do so and there was sone catastrophe,
for dinstance, if you had a strike, clearly you could
go back and if that copper was not cecrmitted for
sale, then you could withdraw it. It is clearly
only the copper which was committed for sale.

But Bancroft, as I understend it, didn't have
a chunce and really couldn't commit itself to sell
40,000 tons? - In the year 1958%

Well, in 1957 we had this gloomy picture.
How could it commit itself to produce 40,000 tons
when 1t was still suffering from all these diffi-
cultics and tecthing troubles? - The Consulting
Ingineers were prepared to give that figure for
sales and T an not in a position to question it,
They believe that in 1958 they would bhe able to
sell 40,000 tons.
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They believed that? - Well, I am told they
did, otherwise they would not have given the
figures,

Suppose Bancroft had been unable to do it,
would the difference have been made up by Rhokana
and Nchanga? ~  They couldn't, The total ton-
nage available for sale was 2,701 long tons accord-
ing to the prelininary estimates of the tonnage.

I think I dealt with this question earlier when I

pointed out that the firm commitments for 18658 - 10
nese contracts are entered into round about

October of the previous year - were either some-

where in the neighbourhood of 245,000 or 250,000

tons.

That is by the group? -~ By the group, and
they had ad hoc sales to take up the balance,

So 240,000 or 250,000 tons had been sold
forward? -  Yes.

That had to be found within the group? -
Yes, 20

Suppose Bancroft was unable to contribute its
portion of the 240,000 tons. It was on the basis
of 270,000 that Bancroft had to produce 40,000; is
that right? - Yes.

On the hasis of 245,000, what amount did
Bancrof+t have to contribute? - It would pe pro
rata,

Would you say it was prorata? -  Yes.,

Is it possible that the difference beuvween the
270,000 and the 245,000 was really a reduction in 30
Bancroft!s own production figure, that is to say,
seeing that it does not seem possible that Bancroft
would produce the full 40,000 tons? - It is
customary every year not to commit the full amount
available, to take advantage of ad hoc sales )
premiums arising on certain types of copper, and it
is a normel selling practice to redeem certain
copper to meet the possibility of emhanced prices,
further commitments, new markets and various other
things. 40

By YOUNG, J: Do I gather that the Anglo-American
Group commit themselves to the British Mcbtel
Corporation? -  The mines do, ny Lord,
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I was juet coming to that point. Is there no
central orgecnisation which does the negotiating
with the Briticn Metal Corporation? - inat is
Irovm as o Metal Dales Donortient.

Tour ietal Suwles Departuent coummits itself to
the Britiech MHetsl Co:pordtlon to the tune of, say,
240,000 tong, Kow, your Sales Danartment Tooks 0
the three mines to fulfil their commltments, upon
which that commitment to the B.M.C. has been made?

b Vt?(> »

And, of course, if, shall we say, Bancroft
threough unforeseen circumstances failed to provide
its commitment, then if copper was avsilable from
the other two companies they vrould take up the
slack? - Their purnose is to sell copper. They
would take up the slack had they been able to do so.

If they were not able to do =0, then Bancroft
would have 4o go on to the narket? - It would
have to go on to the market and buy.

By MR, GOULD:s Suprose Bancroft had never come into
ex18 u@ncc, vould Thint figure ol 270,000 hiave been
reduced by 40,000, in other vords 1f the only two
companies in cxintence were Rhokana and Nchanga?

~  Por that year, yes,

The target output would then have been
230,00G° - It couldn't have incliuded Bancroft,
because Boncroft was not in produciion in your
thesis,

The 230,000, or in this case the 270,000, is
roughly the uaximun output of the two wminss? -
For that year,

'—«‘ -3

For that 3oar9 ~ It was the meximu out-
put contemplated for that year.

Can you tell us what the rated capacity is of
Wchanga? - 1In October?

In Octover, yes? -~ At the present moment,
I think about 13,000 tons a month.

Mo, in that year, in the 1959 year? =~ May
I go back to my books?

Surely; frowm April, 1958 to March, 1959, let
us say the 1958 and/or “he 1959 year. We are now
talking about the rated capacity. What can its
plant deal with? - At that particular time?
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Yes, how many tons of ore? -~ They dealt
with 3,171,470 tons of ore.

Is that what it actually milled? -  That is
sources of tonnage, yes.

But what is the rated capacity? What could
the plant cope with? - I think the plant at
that time was operating to about full capacity.

So far as Rhokana is concerned, what is the
rated capacity of the Rhokana plant?

By YOUNG, J.: What was the rated capacity of
Nchanga per month? -~ May I shorten this ques-
tion? I can give an assurance that both mines were
producing to the maximum of their capacity at the
tine,

by MR. GOUID: In the year 1958-59°% - Yes,

Was that after Bancroft had ceased production?
~ No, they had been producing all the time,.

Nchanga and Rhokana were producing at full
capacity all the time? -  Yes.

So that from the point of wvievw of these wwo
companies, first of all before 1 gc on, as between
Nchanga and Rhokana there was no agreement at all
as to how much each should produce? - No.

Each was at liberty to produce woatever it
could? -~ Yes.

So, so far as Nchanga and Rholcana were con-
cerned, there was no possible benefit they could
get from Bancroft ceasing operations? - I think
that is made clear in the Chairmant's address. What
was done in practice was to increase the grade by
what is known as over-mining, which is a point I
think you made very early on, and I explained the
position of over-mining. May I Jjust get out the
Nchangs report for 19589

It would be the 1959 year, I should imagine?
- I think it is 1959.

Exhibit 229 -~ on page 6, my Lord, the Chair-
man sets out there what can be done due to the
great flexibility both in plant and mining opera-
tions, The value of this flexibility was proved
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during the year. In accordance with the conbined In the
programme ol cutnut agreed with Rhokana Corporation High Court of
and Bancroft Mines, Ncehonga was ccheduled to produce Southern
apyroximately 12,500 long tons of copper a nonth, Rhodesia
equivalent to 150.000 tons for the year, Nearly two

montihst outnmus was lost vecause of the prolonged No. 7

strije of Iuropean daily paid employees towards the
end of 1958, wid furthermore at the time of the

s . . . e ntt!s
gtrike, production was alrecady slightly behind the Appellant

gscheduled raote for the year. It was nevertheless Evidence
nosgible to make up this shortfall and much of the -
legt production by increasing cutput for the last Keith Courtney
four montlis of the financial year to 15,500 long Acutt.

tons 2 nmonth." ilny I make 1t clear that that is Cross—

pcasible, but obviously at increased cost, This
had to be nade up because they had run short by a
strike, but il vou press a mine beyond a normal 1ith April,
rate rou reach a point where your costs go up 1961
considerably, and here the mine was puched in order £4
to nnke up tonnages of copper which we had sold and continued.
S & PP
which, due to the strike, we were having great
difficulty, in fact we could not deliver, The
nipeline had run cut and our consumers were calling
for coppcr. The mine was therefore pressed beyond
ite normal coapaclty and beyond its normal efficilencdy,
vhich can happen to any property, but it cannot
maintain that at an economic level. But the mine
ves able to press up as much as this, The small
increase it was asked to carry, yet it took over a
portion of the 13,000 tons which were not to be
produced, the extra tonnage which was to be pro-
duced when Doancroft went out was a very small
arcunt viien vou sce it was in relation to 150,000
tons per annum.,

examination.

T still dom't understand, ir. Acutt, if Nchangs
and Rhokane were free to produce as much copper as
they pleased in order to reach its target of
270,000, why they were keen on adding to the burden
of this additional pressure of producing what Ban-
croft would normally have produced and so on? -

I have just been making the point thatv in relation
to 150,00u tons for the year, the additional amount
to be prcduced by Nchanga could be produced at such
a low cost, a tremendously low cost, that evon if
there was & slight burden it was not a very heavy
burden because one cannot talk in terms of a few
hundred tons of copper as being an immense burden,

We are talking in terns of 40,000 tong of
copper? -  Put they were not usked to produce
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40,000 tons, They were asked to produce 13,000,
divided between Rhokana on the basis of 9,000 tons,
I think, tc Nchanga. This was a very small in-
crease in their tounnage,

I beg your pardon, it was 13,000 after the
cut. ~ 0f which Nchanga was asked to produce
about 9,000, therefore 9,000 tons over a year to
be absorbed when your tonnage is 150,000 tons does
not strike me as being something unduly onerous.

For the privilege of producing these additional 10
9,000 tons and also in order to cut its own pro-
duction, Nchanga was prepared to pay £1,384,000 to
Bancroft and the balance of £780,000 odd Rhokana
would be similarly prepared to pay to Bancroft? -
In order not to cut its production.

And, if need be, produce the additional copper.
At your home on the 26th January, what was the real
approach to the problem between you three gentlemen
in relation to all three companies? Was 1t a ques-
tion of the advantage to Rhokana and Nchanga if 20
Bancroft were to stop production? Was it the advan-
tage to Bancroft if it were to stop production and
take a breather and clean up its mine while the
other two mines would meet the forward sales cormmit-~
ment? Vhat actually was the approach tov the whole
discussion? -~ My Lord, it was accepted at the
meeting that the three coupanies, Rhoksna, lichanga
and Bancroft should do something to heln to laprove
the general price and the position statistically of
copper. 30

That could have been achieved if all three had
sinply agreed to cut their production? - Yes,

Now, from there onwards, where do we go? Were
the difficulties confronting Bancroft discussed? -
They were raised in passing, in that it was quite
clear zt the early stage of the meeting that Ban-
croft would have to remain aloof from any arrange-
ment to cut production. They could not afiord to
cut production.

Bven the 4,000 tons a year, I mean all that 40
Bancroft would have had to cut? - It is £800000
in money at £200 a ton, and it seems to me fo be
quite an appreciable amount for a mine with the
difficulties of which we have heard.

Bancroft was going to produce 40,000 tons.
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That was the estimate by its Consulting Fngineers.
If it had to cut, 1t would have to cut 4,000 tons?
- Yes

L]

That in moncy would have meant £800,000°% -
At about £200 a tun.

Ts 4% coryrect to say that was on the assunp-
tion thet Bancroit would have been able to produce
the 40,000 tons? - It was assumed at the time
on the Consulting ingineert's advice that Bancroft
would produce the 40,000 tons.

So that to heip Bancroft it might have been
posegible for Iichanga and Rhokana to agree in
adaition %o outtlng 10% because that was not a
statut>ry figure, to take over the 4,000 tons and
leave it to Bancroft Lo produce the full 40,000%?
- I den't understand the question, Nchanga and
Rhokana and Bauncroft were three separate companies
with three separate commitumen®ts and three sets of
shareholders,

Each coupany was free to cut if 1t desired to
the extent to which its operations permitted, No
oomg“ny was mor»ally obliged to reduce its produc-
tion 1T that had meant going out of huunﬂPSUQ -~
But it would nﬂvqlf be {ustlflahle to go to the
shareholders and sa "Because one of our other
companies canunot do 1t, we are taking it over." I
do not think the shareholders would have worn that
for one moment.

The world price of copper would not have
plummeted 1f Bancroft had simply turned round and
said: "I am urder no obligation to cut my produc~
tion by 10%, because if I do so I wilil be out of
business, I cannot afford it, and in any event the
4,000 tons in the scheme of things is meither here
nor there," Bancroft was free to say that as an
independent agent, was it not? - Yes,

Thern it was open vo Nchanga and Rhokena to
says: "We are going to play the ganme. We are
allied companies. We will each reduce by 10%9? -
Yes.

T by nothing, isn't that right? - Yes,
So that your first step in the calculation

that RBancrols would not ve able to afford to cut
ite production by 10% is really a point of no
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substance from its own point of view? - Could
you repeat that?

I say it was a matter of no consequence to the
price of copper or world production whether
Bancroft cut its wroduction by 10% or not. -
Carn I go back to this. - Can I go back to this
figure of the commitments of the companies? The
obvious effect was that the companies should cut
all together, If one is remaining outside of an
arrangement - which it clearly could have done n&ad
it decided to do so - the impact of a cut is
lesgened very considerably, whatever the tonnage.
The very fact that a few people are remaining out-
gide I think lessens the impsct of a cut., That is
purely a matter of opinion, my lord,

o0 vou then considered tiat Bancroit couldn't
afford the cut. I know you cannot tell us in
direct sequence, but where did the conversaiion and
the discussion go from there? - I thinlt T have
indicated that tlie general feeling of the meeting
was that one should achiieve a cut on the 270,000
tons which is known in the trade as being {the com-
bined output of these mines, and therefore, as you
have put it, there was the cltermative perhape that
Nchanga and Rholana could take this cut on their
own heads, but it was quite clear viiat that alterna-
tive could not be considered because, ¢s I pointed
ocut, these companies were separate ccupanies and it
would be quite impossidle to point out that they
had done this in order to let Bancroft off, If
they had of their own free will privately and
separately arrived at a decision to cubt auy amount,
I do not think it would hawve come off, Howcver,
in the ccntext of this discussion, it wes quite
clear that Rhol:ina and Nchanga could teke no separ-
ate action in that way and therefore the conversc-
tion went on: "Well, how on earth are we going to
cut this mine? It is so clear that Bancroft cannot!
We accepted that. The point arose of the coast of
production at Ichanga and Rhokana, and the cost of
production at Ihokana and Nchanga were lower and
this promnted e idea from the Consulting Engin-
eers that in view of this very low cost to Nchanga,
it would pay lchanga and Rhokans to produce more,
for the cut to be produced on the 270,00C arul that
Rhokena and lichanga would make a profit on the
transaction,

Had that already been calculated by that
Sunday morning? ~ No, 1t had not. It was
calculated in the morning.
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It was calculsated in the morning while you In the
were alscussing the natter? -  And the meeting High Court of
went on in the afternoon. Southern

Rhodesia

Ind it was sAld by yourselves in your capacity
g8 directors of Ruancroft: W"Well, Bancroftls cost No. 7
of produ cu:on is very much higher, they should 0.
cease production entirely." Is that richt? -

No, 1t was put in the discussion that clearly if %ppgllant’s

Bancroft went on producing it would produce this viaence

emcunt of copper in this way it was enabled to

make its conbribution to the cut, secure the amount Kelth Courtney

reguired bo wpaintein its plant, 1T interest, and Acutt,

to continue with umderground work and really CT08S -
strengthen its position, perhaps to come back into examination.

twoductlon in a year's time. I cannot give a A
logical sequence of the discussion which took place, 1lth April,
1961

I cannot understand if Bancroft was able to £ a
produce 40,000 tons of copper and it was against — continued.
that background that you were having the discussion,
why e questloﬂ should ever have arigen that Ban-
croft should cesse production entirely fcr a period
ol orne year? - 1 thought Counsel had made this
very cleer by pointing out quite often that Bancroft
in 1958, even on a production of 40,000 tons at that
price of copper, wvas not going to make very handsone
profite, Im fact, I think it was mentioned earlier
that we could snticipate a loss in 1998,

In 19592 -~ In 1959, I think you made that
point yoursclf,

Vas that discussed on that Sunday, that if
Zancroft did continue with its production that it
wags likely to mslle a loss in 19592 -~  No,
because we couldn't unfortunately see what the
price of copper would be, but it was obviously
raised thet in the context of discussion that
Ichanga was the lowest cost producer, In fact, at
one wnoint of tbc thing the discussion obviously
went over all these different possibilities of what
would happen., Iichanga's costs were so nmuch lower
than anybody elset's that the thoughtarose that per-
haps Nchanga should take it all on on themselves,
because of the prefit which arose from this trans-
action.

Didn't this perhaps dawn on you gentlemen that
the copper price had just about reached its nadir
on this basis, even if Bancroft could produce
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40,000 tons, it could only produce the 40,000 ftons
at a very substantial loss? - My Lord, it is
very difficult to predict how long the price will
stay at that level, and in practice the price did
go up. I wouldn't like to say that it was entirely
or in any way due to these cuts, but the »rice did
g0 up,

I an trying to picture the conversation about
Bancroft on the 26th January, and to ask why it
ever occurred to anybody as against the background
that you have depicted that Bancroft should cease
production of copper for a year, Whatever nade you
think of it? -  Well, the Consulting FEngineers
pointed out that from Nchanga's pcint of view it
was worth while them doing this business, nmerely
from a pure financizl gain point of view rather
than cut.

But Beancroft is a separate company with 1ts
own shareholders., We now have to consider that
company. It has been producing for a year. It is
just about turning the corner. That is the »nicture
you have provided., It has employees. It has hous-
ing. There is going to he a tremedous unrooting
by closing down Bancroft for a year. Where did the
necessity or even the thought of the advisability
of closing down arise in your nirds as Tar as
Bancroft was concerned? - I can only repeat
that it was one of the many topics vhich were dis-
cussed from 9 otclock in the morning of thet day
and went on throughout the day.

(Tez adjocurnnient)

The guestion was, when did it first occur to
you that Bancroft should cease production entirely?
Was it on that Sunday morning? - It was «
suggestion which arose out of mulling over tihe
whole problem on that Sunday morning.

~ And it was appreciated right away this would
involve uprooting all employees, the Bancroft
township and everything that went with it? -
It would mean the closing down of the service plant
if it ceased production.

And nmony employces would have to be discharged?
- Yes .

And alternative employunent would have to be
found for them? - Yes.
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It was quite revelutionary from the point of
view cf the Bancroft community to close down that
mine? - TYes, my Lord. Going to znother point,
12 I may, exactly the same point would occur if
either of the otner two mines reduced, You would
neve had an upheaval av three mines, because it
viould have been necessary For them probably to
rcecduce thelir svafrf.

In so fer as you gentlemen were concerned, you
then thought i% would probably be better from %he
group voint of view for Nchanga and Rhokana to do
the production, having regard to the low price of
copper, is that right? -~ No, the group point of
view was never brought into consideration at all.
Each of these mines was discussed as separate
entities with separate problems and the fact that
we were together over a long period nmeant that we
discussed the things openly, obviously from each
point of view, but the group as such on which there
has been quite a lot of emphasis has no standing at
all,

You discussed the question of a cut, It was
obvious Bancrofv couldn't cut, What was the se-
quence afsecr thaet? You then said there were
Tigurces to show that it would be incdvisable For
Nchango and laokana to cut? -  That if they
cub clearly there was going to be hardship on
certain nembers ol their staff as well, and tle
whole cogv of their production is increased by the
lowered production. That led to an obvions con-
clusion taat reelly the thing to do is to try to
increase production on any mine, in fact, that goes
for Bancroft too, but clearly in the circumstances
there was no question of a unilateral dincrease in
production at any one mine. The discussion was how
best to achieve an overall reductlon in the tonnage
of copper and therefore it was natural that some
point should be drawn to the fact that there were
certain nines which were producing at a higher cost,
and the effects of these cuts on Rhokana and
Nchanga were discussed, and it led, I think, to a
very understandable point being rade by the Con-—
sulting Pngineers that quite clearly if Bancroft,
which wag the highest cost producer, went out
altogether there were immense gains for Rhokana and
¥changa possible if they took up the additional
tonnage, and 1t wes calculated on the graph which I
think has been put in since in the afterncon on the
prelininary Tipres aveilable this clearly looked
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as being more advantageous to Nchanga and not quite so
advantageous, but advantageous to Riiokana in ordin-
ary normal circums tances,

Was the graph prevared there and then? -
The graph was available in the afternoon. No, the
graph wasn't, The figures were. The graph was
produced the nex?t day.

There wasn't a graph in regard to Bancrofh?
- No, there were figures.,

What did the figures reveal? - The figures
revealed that at the particular »rice of copper
which was prevalent at the time that Bancroft was
probably likely to have a further year of non-
profitable procduction.

Isn't that universal, instead o seelny a
nice proiitable production, Bancroft was 10
run at a very considerable loss? - At a lo
The sgeverity we couldn't calculate.

Are the figures avaeilable, the calculations
which were placed before you? - 1 have ot
them with me,

Are they available? - They can be calcu-
lated from revorts.

No, the figures about the non-proiitable

basis of Bancroft's production that were procduced?
- These Ffigures were produced from Consulting
Engineers. They keep a running check on things.

It is quite clear I think by looking ot the reports
that on a 40,000 ton of coprer at the pariticular
price of copper which was ruling at the time it was
going to be a btough year for Rancrolit, I think
that is not disputed by aunyone,

But whatl about Bancroft's commiiment to the
British Metal Corporation to produce 40,000 tons
of copper? You teld us that she was committed? -
No, I said our commitments were 245,000 tons of
copper.,

But Rarcroft was committed, let us say, for
30,000 or 35,0007 —~  Bancroft was not ccrmitted
to the 270, It was committed to its proportion of
245,

Would that be about 35,000 or 36,000 or 37,0007
- T would ratker do the calculation 1f it is made.
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It obviously had to take a 10% reduc*tion in its cut,
therefore ii 1% was 35,000, it would be 3,500,

Bencroft, vou have toid us, wae obliged to
csumply a cuantity of copper. Make it 30,000 tons,
Wias was to happeir to its commitment if it went out
of buziness? - It was only committed to 245,000,
the whole lot, not 27C,000.

T agree, but Bancroft was committed to its pro
ratsa share, Letd's call it 30,000 instead of 40,000.
What happened to 1ts comaitment? You have told us
she was committed? - I don't know what you mean
by commitment., The 245,000 tons were the commit-
ments of the threc companies.

Yes? -  Nchanga was producing 15C,000 tons
of copper a ycar, Rhokana was producing plus or
minus 90,000. At the time I think it was more than
that. Anyhow, one can arrive at the figure, be-
cause it was Z70. The other mines were producing
250,000 tons and it was therefore, if one was going
to carry out onets commitment by and large, a
Turther 15,000 wcis had to be added to those com-
panies to provide the amount of 245,000 tons of
corwer for vhich we were committed, That would
have been nroduced by Bancroft in the ordinary
course of evcnts,

T understood you to say to his Lordshin this
morning that in the ordinary way if Bancroft had
failed to attain the 40,000 tons for which it had
beenn conmiitted, 1% would have had to buy copper
in the market bto fulfil those commitments? - If
that copper had been committed, I repeatedly pointed
out that 240,000 tons,

By YOUNG, J: If it were unavailable from the group

- TT Bancroft hiad fallen short on providing its
copper for the 245,000 tons which was committed, it
is probable it would be about 30,000 tons of that,
it would probably have to purchase copper. But tie
fact of purchesing copper and selling copper 1s a
very simple matter. You do not mszke & prorit or
1loss. You can buy it and sell it. There is no
particulor hardship. In other words, they had to
produce the copper, whether they produced it or

whe ther they boughkt it. In practice, although
nining companies do not do it, it is merely a
question of buying copper to make up their fulfil-
ment., In 2 monin's time you get the payment for
it, so there was 0o hardship,
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Mo, but from the point of view of the relation-
ship between this independent body, the Pancroft
Mine and the British Metal Corporatlon, was Pan-
croft going 1o be released from its obligation to
deliver the 30,000 tons of copper? - It was
going to be ro“easba Trom its obligation, because
other mines would tske over the 15,000. The cut
would involve the dirference between 270,000 and
245, The other nines would provide half of it. lay
I put it this way: Rhckana and Nchanga would main- 10
tain their productlon at their previous level and
would not cut, therefore they absorbed some of
Bancroii's 10‘ They would also take over
additional tonna »es in order to provide the conrmr
up to 13,000 tOﬂk and therefore there was no ques
tion of anybody failing in their comuitment. A1l
that happened was, in ordsr not to cut, therefore
there was no loss of copper, Rhokana and Nchanga
were not cutting and Ichanga put forward the pro-
posal that they would take over the Gonnage. 20

All right, so we have got as far as this, that
you have said that on figures produced on that
Sunday it became obvious to Mr. Oppenheimer and to
yourself and Mr. Taylor that as memberg of the
Board of Bancroft, if you had to produce your pro
rata share of copper in the 1959 year you vould
have done so on a non-profitable basis or at a

loss, is that right? - May I go baciz?
You said that? - T couldnt't say that, I ,
said dependent on the price of copper, It didn't 30

appear that there was likely to be much wrofit.
I don't think it is an important point, bLus one
cannot look into a year shead., One must purcly
take the [igures at the present price of copper,

The progons price indicated there would
probably be a loss? - Yes,

You are not prepared to tell me how substan-
tial that loss was., You don't remember., Wouldn't
Parcroft then be only too pleased to be rclieved
of that obligation to produce that amount of copper 40
for the Britich Metel Corporation wilch it was
committed to produce? Why cshould it require a pay=-—
ment of £2,165,000? - Who was going to meet the
interest charges in the plant and machinery which
had been ordered? There was plant and macliinery
ordered for the forthcoming production year. You
read in the Consulting Engineer's report aboutl
pumps being installed., Those pumps do not come
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out of thin air. The whole mine had forward commit- In the
menss, It had interest, which was £600,000 a year. High Court of
Southern
I understance vhat only too well, - Well, Rhodesis

-7

virere was this to couwe frow?
e oo T ey ey Y vy o 3 W as= al <) 5 Iqo . 7
But that was no concern of Nchanga's or Rho-

kana's. Ag far as they were concerned, they were

Independenc comnanies, - My Lord, I an getting Appellant!s

a little mixed up, but T think I was asked a ques- Evidence
tion ag a director o Bancroft, I was asked why

30 Feners®t didot't nerely say to Rhokana and lchanga: Keith Couriney
Wihank you very mucly, we would like now to pull out Acutt,
of our comuitments.!" That was the question to o o
Rancroft. I pointed out that as a Bancroft direct- ross=
or quite clearly iv would have been nonsense examinavion.
because Bancroft had to meet its coumitments and 11lth April,
cculd no¥ have done that, 1961

i . . ) - ntiz
How could Bancroft have met its commitnents continued.

by producing copper at a further loscstY It wouvld
J £
have only aggravated its position. -~ DBut the
o lose which world be made would not be a totsl Loss,
[
It wovld vecover portion of its operational cost.
Bven if you 100l bick on the previous vears, 1t has
not all been Lost. A lot of the loss in previous

yerrs wan interest,

I am velicing of operational losses. -
) it hopes ¢bviously Bancroft would

During the reax
increase ite wroduction and scll copper at a
higher price,

At o loss, 7This is a sinmple position,
30  Baroroft, as you told us, had to pay inverest. It
had ordered plsus. It had to do work., It required
funds on the one hand and it was still committed to
rroduce copper at a loss, which would go to aggrav-
ate its position. That is clear, You don't buy
thiese things out of losses. You can allcviate your
position uy nuling profits. That's right, dsn't it?
~ You can algo reduce your losses by certain
operations, <he losses would not obviously have
been as great. You get back some of your working
40 costs. 1t i not all losses. TPFurthermore, there 18
always in mining the hope thal the copper market might
have improved coneiderably. In other woeds, you
cannot a year beforehand tell what the position
1711l be at the en® of the following year, You can
take a shrewd guess,

So did you, in your capacity es directors of
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Bancroft, virtuslly say to the other two companies:
"Gentlemen, we ourselves will continue producing
copper unless you pay us an amount of £2,165,000,"
and then you sat as an Nchanga becard and you sat as
& Rhokana board, snd you say to yourselvess: fllere
are graphs which show we can make a profit by pro-
ducing this additional copper and not culbiing our
own production rate, even if ws pay back Bancroft
£2,165,000," and therefore you say: "It s perfect-
ly all right, Bancrcft. We shall pay vyou thet for 10
the privilege of producing the additicnszl copner.t

-~ You put it in one way, but in effect whst does
the conversation between three vodiles arrive at but
g corclusion?® I wouldn't 1like to gay whilcl. one.

Now, would you admit that the £2,1065,000 vwhich
you have already stated was the exact amount
estimated to meet Bancroft's capital cocquirements,
to meet its liabilities to pay interest? - To
neet its working costs.

0f punping and development? -  Yes. 20
That that amount was fixed with a view vo

helping Bancroft, because of its difriculties and
with Nchanga? - May I answer one at a tinme?

Wait, and that the £2,165,000 wags just the
figure which cencelled Bancrcfti's requirenents for
the year, is that right? - Can I put it tiris

way: When this was discussed 1t wes quite clear

that Bancroft could not even contemplate eny dis-
cussion unlegs it had the amount of Toney regunired

by it to curry on its operaiions durine the rear, 30
and this was stated. There was no queution, the

figure was worlked out at the time on what it was

and this was the figure fthat Bancroft stavted they

could not cven consider anything less,

Is it correct to say that without Bancroft's
yea or nay, lchanga and Rhokana could have rroduced
as rmuch copper as they pleased? You huve told us
that already. There was nc target between the
three compoanies? - Apgrt from physical limita-
tions, 40

Apart from physical limitations? - Yes.
So that Nchanga's production or Rhokcnats

production was not dependent on lack ol consent or
otherwise? ~ Not on its consent, no.
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So Bancroft nad nothing which it could really
sell to either Nchanga or o Rhokana in the form of
right to produce conper? - My Tord, I think

that is probably correct that it had nothing it
could sell, if one takes the whole natter out of its
context, The purpoge of the meeting was Lo reach
agreenent now vect a 10% cut in the copper could be
achieved, 17 one immediately takes it oubt of that
context, of course, Bancroft or any company can do
what it likes, but as far as the world sales of
copper were concerned, it was the opinion of the
dirceotors thet a cut in the announced output of the
three mines ghiould be made, and i1t was their
endegvour to Find a way and means of doing that.

S

Now, we go on to say Bancroft needed £2,165.000
to finance its development, its pumping and to Pay
its dntercst? - That was the estimated cost of
its requirenents during the year.

It ig aduitted that unless the nrice of copper
rose considerably 1t could not meke it from produc—
ing its %¢,000 or 40,000 tons? - No, it would
have made o Lloos,

It would then have nad to borrow the noney
firom some other source or finance itself in some
other wey, because we know its funds had been
exhaus ted? - It would probably have had to
railse more worey Lenporarily.

That was the way Bancroft was situatzd and it
had no bargaining counter with eitlhier Rhiokana or
Techanysa for saying: "We will sell you souething
Tor tue payment of £2,165,000." ~ I the
alternciive was that, 1t had to stay in production.
Tt was not a question of coming out of production.
It had no alternative but tc rem=ain in production,
to attempt to increase its production and therefore
make it incumbent on the other mines, if they
wanted to achieve what had been set out at the
original meeting, the greater reduction, then even
10% in order to achieve the cut ....

But I didn't say, with respect, let's Le quite
realistic here. I didn't say what pistol Dancroft
would have held to the heads of either of these two
ceripanies. ~  But in buseiness you don't hold
nistols, You presumably produce the facts and
Tigures of what you expect to do. Bancroft direct-
ors are exbtremely reasonable people and so are
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Rhokana and Nchanga directors, and they therefore
found it gquite easy to arrive at a reasonable
agreement, Obviously, an agreement is not one-
sided.

By YOUNG, J.: Would Bancroft have lost more if it
nad borne the 10% cut than under this arrangemsnt?
- It couldn't do so, because it would have been
producing at a totally umecononic figure,

Would not Bancroft's have lost mnch umore if it
had sought a 10% cut than under this arragement? -
My Lord, I think Counsel is making the point that
they would say they wouldn't absorb the cut.

That is a matter of policy. You said youn
required Bancroft to participate in this soneral
cut? ~ Yes,

Therefore that had to take place or this was
Just a method of minimising the losses? -
Bancroft obviously couldn't take part in the cut
unless they received some form of revenue to cover
their commitments and they made that point clear.
It was then thet Rhokana and Nchanga came with
these other suggestions which have been made,

By MR, GOUID: And the other suggestions were that
11 you save us tihe trouble of cubbfing our produc-
tion and give us the chance to produce an additional
amount of copper, we shall give you the additional
anmount of money that you require for develonment,

~ Because it is profitable for us to do so.

Tnils I think you will agree is clso, viewed
from the point of view of Bancroft, Just manna
from heaven, isn't it? Let me give you your think-
ing on this, Bancroft was facing difficulties,
We know it had suffered losses on QOctober production.
There was an estimate that for the 1959 year it
would suffer further losses., It had no money. It
required £2,165,000, so that instead of producing
copper at a loss, increasing its capital expenditure
on the mine from I think at that stage about £20
million odd to sonmething more and paying interest
on all that as a future commitment, here for
nothing, for getting a release out of trouble which
would have accentuated if it had to cut idts produc-
tion as well, as hils lordship put to you, just for
getting out of trouble it gets out of the bhlue
£2,165,000? - My Lord, it was never considered
as manna from heaven by any of the directors. On
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Bancroft after 211, as the point has been made,
there had been £20 million spent on this mine,and

it was tie object of the directors to bring this
mine to a successful production, It had taken a
little longer, it had cost a little bit more, but
ihet did not lessen the determination of the direct-
ors to see this mine as a payable mine. You
couldn't do anything else. The closing down of a
mine is not a pleasant decision to take.

It was taken of necessity? - It was not
taken of necessity. It was teken here because
there was an opportunity presented by Nchanga
which made it posgible for Bancroft to accept the
propesal put forward.

Well, so far Nchanga has been treated as a
completely independent body. Could you perhaps
give us some indication of what Rhokana's interest
was in Nchanga? What was its shareholding in
Nchanga? -  27%.

Wasn't it over that? I think the reporis talk
about 33 to 34%%? -~  If they do, I think that is
wrong.

oy we just look at Rhokana's balance sheet.
Tet's take Ihokana, 1958, which would be Exhibit
28 under its investments at the bottom of page 12,
my Lord: "Investments in association companies,
Wehanea, The conpany retained its holding of
£2,355,000 £1 stock units in Nchanga, representing
33,6% of tne issued capital.," I think you will
find the same, subject to correction, in 1959. -
I must apologise, my Lord, I didn't realise it was
that much,

I would just like to check up on 1959 so as to
make guite sure I am not misleading his Lordship.
- 1 think that is not the right figure, my Lord.

Rhokana, 1959, my Lord, also on page 1lZ2.
"ouring the year the company's holding lNichanga
represented 33.,6%" It was broken down? - Yes,

They toock up new shares, that is Rhokana,
Other companies in the group - you know what I mean
by that - do they have shareholdings in Rhokana,
for example Ruodeglan Anglo-American? - Nothing
very large directly.

But they Aid have some shares in Rhokana? -
In i<hokana, yes.
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I beg your pnardon; Iin Nchuanga? -~ I cannot
recall the figure.

Put you think they had some ghares? - T an
rather doubtful,

Anglo~American properties? - I cannot pull
the figures out of my head, but may I put it this
way, the Ncharnga holding of shores which we are
referring to is mainly in the Rhokana Corporation,
The other companies in the Croup may heve a Tew
shares, but nothing very much.

You will agree that %6% is virtually control
in the practical sense of Nchanga? -~ T have
never quite understood that. I have beern told
repeatedly that in law 25% does reprecent control,
but in practice it has never protected anvhedy
from a take-over bid.

YOUNG, J: It certainly does not apply in law.
By MR, GOULID: Tt is only in practice. 8o fir ags
hokéna 18 concerned, it has a stake in lchanga

and I take it to & certain extent in 1l1e seft-up
Nchanga was subject to persuasion, if not dictation
at the hands cf Rhokana? - My Lord, &g we ave
on this question of invesitments in Thokena, may I
first deal with one point. If you look through the
investments in association companies, the coupany
holds 26.56 in mufulira Copper *ines, Ltd., Is 1t
suggested that here sgain the compony cortrols or
nas some controllirg interest?

No, becruse I think Mufulira Mines belong to
another groun, Rhodesian Selection Trust, where the

larzer shareliclding is held by them, 3ol sronow
[&] (1 e b

dont't let's waevte his lordship's time onm thie, It
is perfectily clear these companies were inverlocked?

- They nave intverlocking shareholders,

And as far as Rhokana is concermned, it really
had an interest in seeing that Bancirols was kept
alive and improved. It had a great stalke in Ban-
croit as well? - It has a considerable interest
in Doncroft,

And 1f Bancroft had closed down couvletely,
you have told us there would have been a trcuendous
loss to Ehokana and other companies? - That was
rot contemplated, my Lord.
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Now, this £2,165,000 was earmarked by both In the
Nchanga and 2hokana. It was given provided it was High Court. of
earmarked for use by RBancroft for specific pur- Southern
noges. In other words, Nchanga and Rhokana said Rhodesia
to Bancroft on that 3undey afterncon, "We will pay
you 22,105,000 tc be ured by you for the following No. 7

specific purposes: (1) to pay interest on your
loanss (2) %o do your pumping; and (3) to effect a

e
certain smount of underground development.! - I %ppg%lanu's
1.0 tiirink this is an over-simplification of the position. Lyidence
These, in Joct, were the things which Bancroft said
they wished to do with the money. There was no Keith Courtney
commitment that they should be used for that alone, Acutt,.

Are you surc? -~ As far as I knovw, there was gi;iigation
absolutely no understanding. The main poirt was ' '
thot the mine should cease production, There were 11th Apriil,
letters exchanged which set out what the money 1961

would be used for, because Bancroft had stated what
the money should be used for. I think it covers

20 general cement work, interest and maintaining the
mine in a position to open up.

- continued.

In all the annaal reports oif Bancroit, Rhckana
and IHchanasa, in each one it 1ls categorically stated
tuat Hehangn and Rhokana undertook in consideration
of Bancroft's urderteking to cease production to
pay out an amount calculated 1o meet its require-
ments for these particular purposes - Yes.,

Waz 't Doneroft under a duty then really to
apply the monc, Tor those purposes and for no other
0 TRDOSEes? - T don't tiiinik the question ever
arose thal there was ever any other purpose for
T

wiich they couwld apply it. I do not quite under-
atand the cuestion,

If we were to loolk at the letvers which were
exchanged on the following day -~ I am afraid I will
have to detain the Court just for a few minutes on
this - the letter of the 27th January, 1958, annexure
C, Exlibit 15, Mr. Denman on behalf of the Secretary
writes teo Baneroft. (Exhibit 15 read.) You say it

40 wasn't proposed that Bancroft shouid reduce her pro-
duction? - My Tord, I am sorry; I may be getting
a bit nudiled. I do not think I ever paid that,

Tidn't you say it was understood right from
the word Go that Bancroft couldn't possibly reduce
her production. - The suggestion was all the
coupanies were discussing the thing in general.
This letter follows the discussion on the Sunday.
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"It can be assumed therefore that your pro-
duction costs are substantially higher than those
of either Rhokana or ourselves,% That is a clear
statement? ~ This is written by lichanga Con-
solidated Coprer liines,

This is just a formal letter regarding what
was discussed. #It is assumed that yowr production
costs are cubstantially higher than Ruckana or our-
selves" is sheer nonsense, It is known. How can
you reconcile this letter with what you sgeid ecwlierx 3.0
that in Jannary, when you met on thas Sunday, it was
artlclpdtea that Pancroft would he able to produce
40,000 tons of copper, without this enlarged de~
velopmanu programme? - My Tord, the guestion of
a2 large development programue :mist be wnderstood
cles rly. A large developuent progrUAM was being
undertaken., The Chairman has stated that {thrcongh-
out. The Consulting Engineers have reiferred to it
repeatedly.

Ploase, it ssys your cost of proab ticn is 20
very much higher than Nechanga's or Rholanaz's, and
1t will remain so wntil you have b,ﬁ cble to
increase the tonmage milled end unvil copper is
produced at the full rated capacity ~f tie plant at
your mine? - Yes.

hat is 156,000 tons? - It vAll reusin
high.

"We understand further that for this _uarpoge
a large development programme must Le argertalen, !
- Yes, 30

Without which you will not be able to svroduce
at full raved capacity. That was in your mind on
thie 22nd January? - iy lord, with dogc*bnoe, I
havm stated 01l along that the cowpany wiched to

arry out a development programme in o“der t0o
¢noraqve ita tonnoge and was doing so., 1his is an
abgolute stavement of fact., Whatever happocued, 1t
would have %o carry out a development »nrogramme to
oren up & new mine,

ALl right, shall we just carry on. "In these 40
ciroumquLcns g 10% reduction in your vlarncd out-
put of 40,000 lLong tons of copprer during 1958 nay
poszibly increase your production costs to the
extent that you could not, in view., inter «lia, of
the heavy burden of interest payme“tc or loan and
on the 5% notes, continue wmining operaticns except
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under the greetest difficulty.” - This was

written by lNchanga Jo Bancroft,.

That's right, »ut it sets out the general
discussions that took place the previous dayv. You
nave no commaent oun that? Does 1t correctly reflect
vhat was discussed the previous day? -  Yes, I
did not chcose trhe wording, but I think in general
if you are taking the exact position, yes,

"he production costs of Rhokana and ourselves
will obvicusly oleo ve affected by a 10% reduction
in output, but to a lesser extent. The total
planned output of all three companies ror 1958 is
270,000 long tons, and the proposed 10% reduction
is therefore equivalent to 27,000 tons. On a Group
bagis the highest saving will be achieved if your
company, as ke highest cost producer, will cease
vreduction for the proposed period of one yecar,!
Wnat does that mean, "on a Group basish? - Well,
my Tord, it means discussing only those three mines,
there were probebly other mines which one could
have brought in. This was discussing the Group,
discuesing he threce mines who were in the discuss-
ion. You coannot have in other words the mines out-

gide,

Doesn't it rezlly mean you are ccnsidering the
rotilonalisation of copper production within the
Group, within the three compsniesg, you are Just
raticnalising and saying: "Let those who can pro-
duce at a profit produce. You cannot, because you
will produce at & loss," and that is o rationalisa~
tion of the principal as a whole, Isn't that really
what 1t means? - No.

ourely? - I don't see it,

There is nothing wrong with it. I would never
suggest there is anything wrong with 1t. I Just
ask you 1f that is not what you meant by a Group
basis? - It is perfectly clear that the (Group
basis means for the three mines, This 15 clearly
the most econonicel way of doing 1t. I think one
must not take it out of its context. I would pre-
fer you to read on,

I will read ons "ihe difference between the
tonnage your company expects to produce this year
(40,000 long tons) and the proposed reduction in
Croup output of 27,000 long tons will be made up
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by Phokana and ourselves, which can be obtained at
couparatively low cost.® -  Not from a Group
from an individual point of wview. DBoth those con-
panies could obviously produce at a low cost,.

Then you continue: "In consideration of your
ceasing production for one year on the basisg set
out in this letter, Rhokana and oursclves jointly
undertake the payment to your company oi a tobal
sun of £2.,165 million during the year that yvour
company vill net have been in production. The pay-- 10
ments will be made monthly, the first being on or
avout 31st Iarch, 1958, The proportlions payauble
by Rhokana and ourselves will be a matier for
settlement between the two comvenies, Itv is under-
stood that the ebovementioned undertelring will
enable you during the period of one year to cover
your interest on outstanding loans end on the 5%
notes, to pay for the essential development re-
quired to allow your company to produce ot the full
rated capacity of the plani and to pay Tor the 20
numping operations which are necessary at the
Bancroft No. 1 sharft, his will rut your company
into a position to resume mining operations at
short notice orn a full production basis, and *there-
fore at a considerably lower cost per ton than can
be achieved now," Now, on that psrasraph, was the
substance oi this vparagrapn discuszed at the meet-
ing on the 26th January - Iam paraphrasing it -
that 1f Bancroft is given £2,185,000 it will be
able to pay its interest on outstanding loans, it 30
will be able to pay for the essential development
required to allow the company to produce =t full
rated capacity, it will be able wo pay Lfor the
punping which is necessary and then it will resach
a position which we estimate to be ¢ year - I am
saying that in parenthesis - when instcud of work-
ing under the terrible conditions which iv is
working under now it will be able to start full
produc ticn at shiort notice and therefore at a lower
cost of vroduction and it will be on its feet 4G
financiaglly for the future., Was that discussed on
the Sunday afternoon? - Yes, of course it was,
Not the eiract words, not the way in whick you put
it. The discussion of Bancroit's position was
discrssed, because Bancroft obvicusly were unable
to agree to any proposal - this 1ls the proposal
which was set out here, which follows {ne discuss-—
ion,

e

S0 that the vhole truth of the matter here was
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that one of the matters under discussion on the
Sunday was the difliculties with which Bancroft was
confronted and it was felt that if it ceased
operctions and reslly concentrated on underground
development and clesning up, pumping and 80 on, it
vieuld reach the wosition where all its difficulties
would have evaporated and it could make a brand new
sturt at full ratved capacity? -  Bancrofits
position was only brought in because of the origin
of the meeting. It was obvious when the proposal
wag put forvord that Rancroft should cease produc-—
tion, naturally Dauncroft!'s position was discussed,
but that was not the purpose of the meeting, nor
did it come up for more than the required amount of
discussion.

But what was discussed is that during this
year of cessation of production it would have a
breathing space to put its mine in order for
economic production? - There was no breathing
space, It was what the company simply had to do
anyhow, It had to pay its interest on its loans.

But you alrcady have Mr. Oppenheimer's state-
nment saying unherinered by the provlems of producing
copper they would be able to get on with this
better. -~ I do not dispute that, that iIf you
have only one thing to tackle you can clearly do it
more readily.

So that the cessation of production of copper
was a Tfurther advanbage Bancroft was goinz to get,
because 1t would not be hampered with producing
copper any morce axnd it would be able to concen-
trate entirely on improving its mine and effecting
the essentlal develovment.

By YOUIG, J.: Isn't this paragraph plain? Doesn't
1t mean whet it says?

MR, GOULD: I agree.

YOUNG, Jo: You go on paragvhrasing it and putting
1t packwards and forwards, and the varagraph is as
plam as can be.

MR, GOUTD: With respect, my Lord, I have just put
To the witness the question whether 1t is in accord
with or at variarnce with what took place on the
Sunday? - T said it was genersally in accordance
with it.
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Tt is estinuted thas after allowing for tie
cost of the chove-mentioned undertaking, the
profits of Rhokana and this company would, even at
the present price of copper bhe higher than 1if a
10% cut in production were initiated on a separate
basis by each company. We appreciate that if your
company agrees to our proposals, it will not be
nossible to cease production abruptly! -  Yes,

"fe confirm that any copper procuced in the
period March/April, 1958, while closing down
operations are in progress, and any revenue aris-—
ing from its disposal shall be ignored for the
purpose of the arrangements set out in this letter.
We also appreciate that if your company agrees to
the proposal it will affect many of its employees
and the community of Bancroft, We very much re-
gret that this step will be necessary and we shall
meke every endeavour Lo asslist viherever posscible,
We nevertheless consider thet in the overall cir-
cums tances the proposals we have nut forward in
this letter, in conjunction with Rhokana, are the
most sultable that cen be arranged for all three
conpanies," I am sorry to detzin you, but what
are these overall circumstances? Are those the
circuns tances referred to in this letter? -

It goes right back to the very begimning of the
discussion. It was required to try to cut the
production by 10% and in discussing this it becane
clear that Bancroft could not cut production, I
think the overall circumstances ere set out
throughout the case,

Vnat it means is the circumsitances we have
discussed in evidence? - Dight throughout,

iow, here again you talk oi the interest of
all three conpanies? - This is Nchanga putting
the 1dea to Rancroft.

A glmilar letter was written by Rhokana? -

K}

3
Lo
m

Also saying exactly the same thing. Now,

from the point of view of Dhokena, spart from its
mining operations it was also in Rhokana's inter-
ests at least that Bancroft skhould be afforded the
cpportunity of putting its house in order. Is that
notv right, of developing its wmine and going over

to full production at full rated cepacity later?
That is right, is it not? ~ It could be argued,
of course, thot it had a double-barrelled intsrest,

20

40
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Mnd you say Nehnanga had no interest at all.
¥changa wes only concerned witiy the question of
bl

virether 1t would meke a profit on thiis transaction?
- It had no connection with the other.

ehenga had never before had contracts of
this particular degcription with the other mining
compnnies where it undertook to produce a greater
ariount of copper, if another would cease produc-
tion? - The circumstances had never arisen and
they have not arisen again.,

You say this was in the crdinary course of
buginess of ¥cheaga as a copper mining company? -
Would I say that?

Would you say this was entered into in the
ordinary course of business? - I say any
reement virich is for the benefit of the company
is in tire ordinary course of business,

Although we were talking about abnormal cir-~

tances we ares talking about abnormal clircum—
stances in which this type of agreement ic arrived
at. - I do not think that the fact that one
nce to ecut copper from time to time is abnormal
circusstances., As I pointed cut, I think they
heve arisen agein within a few years, The fact
that they were able to take perhaps an unusual way
to avoid the full impact of this cut falling on
them does not make it abnormal. It is unusual and
is not lilkely to occur frequently.

When the subseguent cut had to take place,
there was no negotiation for Bancroft to cease
production on payment of a big fee and for Nchanga
and ithokana to avert the cut in that way, was
there? ~ The present one?

There was a cut after 1959? -  There is
presently a cut in force,

There was never a suggestion that Bancroft
should cease operations and that Nchanga and
Rhokana should pay her a sum in consideration of
her so doing in order to keep down their costs of
production, - A neeting wue held to discuss
how the cut should be effected, in exactly the
same way as previously. It woes declded that the
three compenies shiould all cut asg best they could
in the circumstances. The directors of the three
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134,

companies believed i1t was in the interests of the
three companies to accept the cut.

Fach company separately? -~  And each con-
pany separately has accepted virtually a 10% cut
of their output or their sales,

In this letter you talk about the interests
of all three companies. In various repoxts by the
Chairman reference is made to these arrangements
being in the interests of all three companies. Is
that right? -~  Yes, 10

You gentlemer on this Sunday afternoon, or at
the dunday meeting, considered the provoscd
arrangenent from the intervests of all three
panies, lilsn't that right? -  Yes,

oQ
@)
4

H

And if it would be in the interests of one but
not all the others, the arrangement would not have
been made? - Well, the omne which it was not
obviously would not have accepted it.

The truth of the matter is that the boarde of
all three ceonranies are, wwith inconsequential 20
diiferences, the same, We have exsmined the
personnel in 1959. We have examined the personnel
in 1958 and in 19%7. With one or two differences,
the Boards are the same in all tiaree conpanies,
Is that not right? -~ With one or two notable
differences,

Well, how notable are they? - Can we go
through this again?

His Lordship can examine i+t hinself, - I
would like to make this point, beczuse I think 30
this 1s a point on which uounoel has dwelt rather
heavily. Which year would you like?
Let's take 1958 for Dancroft, Bxhibit 7,
vhich I think is the year viien all these discuss—
ions tock place, For Nchanga tnat would be
Uxhibit 21 and Rhokana belblt 23. -  May I
roke 1t clear that certain of these people on the
boarde are there by virtue of their being nominated
by omghnles, and except where there is an over-
lapping or if they are, as you would describe it, 40
outside the Anglo~American orbit, I will mention
who they represent this year. ucy we go through

Rhokana and Nchanga and 3Bencroft in that order?
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Ir. Oppennelmer is the Chairiman in three coses.
Tae Deputy Jhedlrmon is wycelf., On oll the Boards
you have I, Beckingiian, who is a director of the
tiirree compenics amwl vino ig a dirsctor of Anglo-
Jrerican,  Mr. Mershall Clerk, who is & director
0i the three compenies, 8iv Charles Cumings, who
represented the Tritieh South Africa Company, who
have a najor stake in theece companies, is on the
three borrds, re. Kenmnebth Richardson, who repre-
sents the Bermata Group, the J.C.I., is on the
three beards. They have intercsts which flow from
thelr oriyirel interests in Rhokana. Mr.Rowland-
son, who represents the Rio Tinto Group, is on the
three boards. Mr., Seys, vho 1ls a representative
of the Rothehilds Bank in TLondon is on two boards,
He ig on Rhokana and Bancroft. MNr. H.H. Taylor
and Iir, V,D, Wilson are on the three boards. Mre
Y. Rinmsik who represented Ifineral Separation is on
tne bvoard of Nchanga alone, cnd naturally in
alternate directors there are some dirfferences as
viell, because the alternates in each case represent
the nrincipal and therelfore the shareholders.

S0 that the bvoards are virtually identical,
are they not? - I think with notable exceptions

two boards are identical. You have lir, Seys wiho

is not on Nchanga =snd you hgve “Ir, Rissik on the
Ichanga board.

I put it to you, Mr. Acutt, that unless there
is o Jdirect conflict of interests between one com-~
pany <nd the other, you gentlemen would atv all
times bLe concerned about trying fto reconcile the
interests of the three coupenies thaet you represent.
Is that not right? - One attempts obviously to
live as narmoniously as possible,

I< in this case therefore you are avle to work
out @ schene = I am not saying that in a sinister
senge - whereby the interests of all three companies
counld be served, and you salbisfied yourself that no
cowpany would be prejudiced a tiae expense of the
other, then that would be a scheme which would com-
mend itself to you. Is that not right? -~ It
would hear looking into.

In this case, the scheme vhich was worked out
woa one which would sult the book of Bancroft per-
fecetly., That is corvect, 1s it not? -~ I don't
think so necessarily. It suilted the book of
Rarncroft as it turned oubt and it was what Bancroft
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Lelt they rcd to demand in order to fit in with
he other suggestions. This was a freely negotia-
ted agreement,

Well, yourself, in your capacity, knew what
Bancroft demanded and the question then was vhat
advantage or disadvantage would accrue to Ncihisngsae.
Is that not right? And Nchanga could quite clearly
Tace its shareholders and say: "Although we make
a payment to Bancroft, we stood Yo make a profit in
our own businescsh, ~ The shereholders in every 190
case, who are different in very masrked respecis in
some of the companies, had to be faced as zlways.
The position was put vo the bosris and subsequently
put to the shareholders, and, so far as 1 zm aware,
there has not been one dissentient voice raised by
a shareholder, We have had the annual meetings and
therefore they approved of what the directors have
carried out.

So that the whole scheme was tested out during
that discussion from the point of view of the three 20
different companies separately by vou geutlemen who
met on January 26th? -  Yes,

And you were satisfied 1t was unobjectionable
from the point of view of euch of the companies and
that it was in the interests of ezch of three com-
penies, Would you say Yes to that? -  Genersglly
speaking, yes.

Re-exgnmined by Mr. Welshs

My learned friend put three board propositions
to you at the request of his Lordship. The first 30
of them was that it was inevitable that Bancroft
would have to close down in 1958, Now, I would like
to have this quite clear. DPrior to the meeting on
the 26th January, 1958, was there ever any discuss-
ion among directors of these companies about
Bancroft closgsing down? - To, my Lord.

Was it ever contemplated by the directors of
Bancrof't that Bancroft would have to close down or
would close down? - No, my Lord, it was not.

Then on the 2€th January, 1958, how 4id the 40
queztion of Bancroftts closing down arise? -
It arose in general discussilon where the Consulting
Engineers pointed out that Nchangals production
cost and Rhiokanat's production cost was very much
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lower than the cogt of production of Bancroft, and In the
thercefore ir subetitution of Bancroftt!s meeting a High Court of
cost which they simply could not meet, the alterna- Southern
tive ol Rancroft ceasing production should be Rhodesia
examined.

The sccond proposition ny learned friend put No. 7
t un was that Bancroft could not have eede
ig %858V$Ethlionﬁgrbngodu;tgog a%tthz ra%gogf ded Appellantts
: el = o ‘ Evidence

40,000 tons per year. Incidentally, on that point,
I might Just show you Exhibit 15. Would you look
2t Bxhibit 15, vhich is the letter which my learned  Keith Courtney
friend was crogs-examining you on a few moments ago, Acutt.

the letter of the 27th Janusry, 1958. Would you

look at the bottowm of page 1, the last sentence, Re~exanination.
where 1t 1s stated: "The difference between the 11th April,
tonnage your company expects to produce this year 1961

(40,000 long tons) and the proposed reduction in
Croup output of 27,000 long tons will be made up
by Rhokana and ourselves ...." As at the 26th and
27th Januvary, 1958, did Bancroft expect to produce
40,000 long tons in that year? ~ Yes, my Lord.

- continued,

In other words, I take it that this letter is
not a viece of subterfuge vhich wag designed To
concesl the truth? - Ho.,

This morning you corrected an impression which
you had given yesterday in regard to the January
figures of output. You geve hig lordship some
reasong this morning relating to the months between
October, 1957, and Janvary, 1958, Have you, in
fact, taken out the production Tigures from Febru-
ary, 1957, until March, 19589 - Yes.

And have you also taken out, or rather have
vou produced, a copy of the cstimates which were
made by the Consulting Engineers in respect of the
year 19589 -  Yes,

I would like to show you these two documents,
Exhibit 31 will be the summary of the estimates and
Ixhibit 32 will be a table of the actual copper pro-
duced in long tons., Now, dealing first with
Exhibit 31, you will see there estimates for Rho-
ltema, lichanga, Bancroft and also Kansanshi. That
ig enother small mine. - Yes, Kansanshi was
closed dovm, I think, from early in 1958,

If you look at Bancroft ligures, they range
from 2,640 gradually increasing up to June. These
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are the figures for 1958. -~ This is for the

calendar year.

These are the estimates for the calendar year
1958? - YE‘S .

Then it was estimated that production would
rise in the second half of the year? - Yes.

Into the 3,400 mark? - Yes.

Can you tell his TLordship when the Consulting
Engineers produced these estimates? -  They
were produced in 1957 for the purpose of the sales. 10

How long before the end of the year? -
They were sent down on about the 29th August, 1957,
and were used as a basls for the consideration of
the metal sales contract,

Was it then upon these estimates that the
figure of 277,000 tons was based? - Yes,

If you look at the table on the right-hand
side, the figure in long tons is 276,7507? -
Yes, Kansanshi was going out, so you got down to
roughly 270,000. 20

Now, would you look at Exhibit 32, which
gives the actual figures of production for Bancrofit
from February, 1957, wnen it started producing,
until March, 1958, when 1t suspended production.
Pebruary was 611, March %64, April 739, lMay 883,
June 1,264, July 1,068, August 1,519, Scptember
1,858, Then there is a comparatively large in-
crease of about one-third to Cctober, up to 2,400,
sorewhat lesser Tigures for November and December,
then there is this figure of 2,381 for January? -~ 30
Yes,

The figures for February and March are less
because by that time the decision had been taken.
Is that the reason why they are less? - Yes,

Would you compare the figure of 2,381 for

January in Exhibit 32 with the estimated figure in

January on Exhibit 31? The estimated figure on
EBxhibit 31 was 2,640° -  Yes.

So that the actual production for January
fell short of the estimated figure by less than 40
300 tons? - Yes.,
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My Lord, these figures were only extracted
lagt night at my request, and, of course, my
learned friend has not seen ‘them, and i he wishes
to ask any further questions I shall have no objec-
vlon to his doing so. In regard to the actual
oroduction figures, were weekly figures produced
for the Consulting Inginecers? -~  Weekly figures
of production, yes.

They nad weekly figures? - Yes,

What was the purpose of them? - They
normally have from any mine the ordinary weekly
Tigures which go through the mill, merely to see
how the mine is progressing.

So that the Consulting Engineers would be in
close touch from week to week with the actual pro-
gress and operationeg? - Yes,

Now, the third proposition which my learned
triend apparently is going to contend for is that,
if Bancroft could have continued mining, it could
orily have been at a colossal rate of loss., In
vour evidence-~in-ciiief this was put to you and you
gald 1t was probably true tnat had prices remained
a3 they were losses would haeve continued to pile
up. Then you seaid that pumping would have had to
continne and overhead expenditure would have con-
tinued and any copper produced would only have
helped to improve the position, I would like you
to elaborate on that for his lordship. Firstly,
can you give us any idea of the percentage of the
total expenditure in a copper mining company which
consiste of overhead or fixed expenditure? -
Yes, the general yardstick, my lord, is 60% fixed,
AQ% variable. That is the general yardstick which
is taken. It varies obviously from mine to mine,

Have you any idea what it was in the case of
Bancroft? -  About that,

About 60? Now, this morning it was suggested
to you that had Bancroft not suspended production
but continued producing, its financial position
would have got worse, Have you any comment to make
on that, in view of the evidence which I have just
quoted to you? - Yes, I didn't understand the
guestion to be quite that way. I think it was put
that the decision would not necessarily improve
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very considerably, but quite clearly if the pro-
duction was growing and depending on the copper
price, there was no reason why the position should
worsen, I think the words I used were the posi-
tion should improve, but it is dependent on the
price, and I would not like to give a categorical
statement that it would, but the production was
increasing end therefore one should expect that
the profitability of the mining operatiouns should
improve.

The altermative to this would presumably have
been tc close the mine down altogether® -~ Which
is unthinkable.

The financial consequences of that speak for
themselves,

By YOUNG, J.: The point, if I understand correct-
Ty, surely 1Is that although Bancroft was producing
at an overall loss, the direct costs of production
were in fact less than the sale price of copper,
so that every ton of copper produced helped to re-
lieve the position? - Yes.

By MR. WELSH: Is that correct? -  Yes, every
ton of copper produced helped to relieve the
position.

In other words, by producing copper you would
not increase losses. On the contrary, you would
nitigate them? - I do not think it was
suggested we would.

I thought it was., That wes the suggestion, as
I understand it, that was made this morning. -
It is guite clear that obviously the more cooper
that can be produced the better the position of the
company .

Now, I want to deal for a moment with the
relationship between these companies. You have
indicated to his TLordship that there are some out-
side directors on each of thege bhoasrds. There are
outside interests involved? - Yes.

It was suggested to you this morning that the
directors of Nchenga were subject to what my
learned friend called persuasion, if not dictation,
at the hands of Rhokana, because of Rhokana's
sharenolding in Nchanga? ~ Yes.
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ilay I just ask you whether that is true, In the
whether any of you, in your capacity as directors High Cour?t of
of Nchanga, laboured under any persuasion or Southern
dictation because you were also directors of Rhiodesia
Ehokana® -~ No, my Lord, not at all.
- . : No. 7
Mgy I put it te you very broadly, did you
Sent}emen who Weri @irfcfors of{all'these tprge Appellantts
companles consider in turn the separate position Ividence
of each of thege companies? - Yes, my Lord.
You have already expressed the view that Keith Courtney
these arrangements were in the interests of each Acutt.
of these three companies? - Yes, Re—examination
L)
Was that the honest opinion of you all? - 11th April
I think it was. ZEverybody, those who were there 1961 b !
and those to whom it was explained, were of that
belief, ~ continued.

There is alaso the fact that Rhokana held a
cubstantlial investnent in Bancroft® - Yes.

That is actually mentioned in the Chairman's
review of Rhokana as one of the reasons why this
deal was advantageous to Rhokana, but was this
agpect of the matter discussed at the meeting of
thie 20th January? ~ No, my Lord, it was not
discussged at all, The whole position was on the
operational side,

If T xcan ask you a hypothetical question,
would Rhokane have entered into this agreement
but for the fact that it held this investment?

- Oh, yes, on the figures given by the Con-
sulting Engineers it was obviously in its inter-
este to do so, idrrespective of its investment.

What was the relative position that Rhokana
held on share capital in Bancroft? -  Nchanga
has no holding., In fact, the holding was not
token into consideration at all, It was on the
production side,

My learned friend cross-exanined you at con-

have, but in case they turn out to be relevant, I
would like you Jjust to give the figures to his
Lordship. Filrstly would you look at the Bancroft
report for 1956 to 1957, Exhibit 6. The figures
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appear on pasges 13 and 14, I wonder if you would
just make a note of these figures so that we can
tot them up. On page 13, dealing with No, 1 shaft,
the figure is 20,128, ©No, 2 shaft, which umy
learned friend tended to shun rather, on page 14
the figure is 19,0%5%, naking a total for the year
of 39,1657 =~ Yes,

Then for the year ended %0th June, 1958, if
you look at Exhibit 7 on page 11, in the first
column, Wo. 1 shaft is 27,812 plus 803, and No. 2
shaft, which again my learned friend rather kept
off, in the right-hand columm is 34,631, making a
total of 64,000 odd. - 64,231,

Then the 1958/59 figure appears in Exhibit 8,
page 9, in the report, in column 1, 83,8977 -
Yes.

My learned friend put it To you that that
{igure was higher than all the figures before, but
of course that is not correct. The total for the
previous period is abzut 100,0007 -- Yes.

T wonder if you would just tell his TLordship
at what stage of the development of a mining
nroperty stoping takes place. The first thing is
to sink the shafts? -  Yes,

And then? ~ Well, the first thing is to
ginlk the shaft and from the shaft drives are put
out to the orebody or to the reef, whichever it
happens to be. This is generally not carried out
on cne level. It is carried out at several levels.
At the game time the pumps are installed and the
general ore requirements of the mine., Drives are
ferced out as far as possible in different ways.

It depends entirely on the mine which way it is
done, but the purpose is to return at some point
either from those Arives or directly using those
drives to the orebody, and on approaching the ore-
body work is done to open up a portion of the ore-
body which can be stoped, and by stoping that nmeans
removing the entire ore, or as much of it as is
possible with safety, so naturslly in an early mine
opening up the work tends in the early stages to be
towards the primary developuent and the secondary
developuent, which is stoping, comes later.

Case for the Appellant closed.

Case for the Respondent closed.

Counsel addressed the Court,.
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Ne. 8 In the
High Court of
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Rhodesia
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{(3outhorn Rhodesia, Salisbury)

1961, April 10, 11 : May 9. Young, J. No. &

Judgment of
Youug, Je.

9th May, 1961.

.3, Welsh, Q.C. and with him R.H. Christie for
the appellant.

B. Gould, Q.C., withh him B, Goldin, Q.C. for the
respondent.

YOUNG, J.¢ In this case the primary facts do not
present any great difficulty. Much

f the fleld is, on the pleadings, common cause;
and on the issues not admitted one witness only
geve evidence., He is Mr, Kelth Acutt, the joint
deputy-chairman and resident director of the Anglo-
American Corporation of Souti: Arfrica Ltd. As was
to be expected, Mr. Acutt was entirely objective
and helpful.

The Anglo-American Corporation are secretaries
and ftechnical advisers to three copper mining compan-
iles cporating on the Coppertelt in lNorthern
“hodecia. These companies are /]) Rhokana Corpora-
tion  Ttd. (b“lCJIV Rhokanﬂ), z2) Nchanga Consoli~
cated Copne“ mines Ttd., (briefly Nchanga), and (3)
Zoneroft Mives Ltd. (ufiefly Bancroft). They are
gsometines referred to as the Anglo-American Group;
for, wnile nominallv independent ccncerns, they
are iinked by overlapﬂlnf directorates, with the
chairmen and deputy-chalirman in each case being
YMr. H,F., Oppenheiner and ¥Mr, K.C. Acutt respective-
1ly. Rhokana and Nchanga are cld-established and
very wprosperous mines, especially HNchanga, where
nroduction cogsts are relatively low and profits
highs but Bancroft is a comparatively new mine,
with certain special DTOb]@Mb, and at the material
time not yet established on & paying basis;
although production of copper was already quite
considerasble. The production from all three mines
was narketed by a common sales department through
the British Metal Corporation; bdbut as between the
three wmines the commitment in copper to the B.M.C.
was apportioned; and each company was responsible
for the ?ulfllmerﬁ of ite chligations. This meant
that if, say, Bancroft's production failed to meet

[l
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Bancroflt!'s commitment the compeny would have to
buy copper on the market to make up the shortfall,

By the middle of 1957 the world supply of
copper had oubtstripped demand at the price wanted
by the producers, and in conseguence prices were
talling sharply. To meet this situation certain
large producers in other parts of the world
initiated a voluntary ten per cent cut in produc-
tion in the hope (end in some cases on the assump-
tion) that all or most large producers throughout
the world would follow suit. So it came about
that in December, 1957, the question had to be
faced whether or not the three companies constitu-—
ting the Anglo-American Group should follow the
lead of other big producers and apply the ten per
cent cut to their normal production. It was con-
sidered that neither the Group nor any member of
it should stand aloof; and accordingly the
principle of a cut of ten per cent in production
was agreed to by the several directorates. In
Januery, 1958, joint discussion took place on how
best to apply the cut to the CGroupts production,
and a scheme was devised. On January 27, 1958,
ti:is scheme was approved in an exchange of letters
between Nchanga and Bancroft and between Rhokana
and Bancroft. It is necessary only to set out
(omitting formal parts) the letter from Nchanga to
Bancroft:

"We understand that despite sorne measure of
success you are s8till expericncing the opera-~
tional difficulties referred tc in your
Company's Annual Report for the year ended
30th June, 1957. It can be assumed therefore
that your production coste are substantially
higher than those of either Rhokana or our-
selves, with no prospect of lowering them
until such time as you are able o increase
the tonnage milled and copper is produced
at the full rated capacity of the plant at
your mine, We undersvand further that for
this purpose a large development programme
must be undertaken.

"In these circumstances o 10% reduction in
your planned output of 40,000 long tons of
copper during 1858 may pos:uibly increase
your production costs to the extent that you
could not, in view, inter 1lia, of the heavy
burden of interest payments on loans and on
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"the 5% Notes, continne mining operations In the
except under The greatest difficulty. The High Court of
production costs of Rhoksua and ourselves Southern
will obviously also be affected by a 10% Rhodesia

reduction in output, but to a lesser extent.
- gt AP : - No. 8
ned oubtput of all three compan-

ies for 19%€ is 270,000 long tons, and the

proposed 10% reduction is therefore equal to

27,000 tons. On a Group basis the greatest

saving will be achileved if your Company, as 9th May, 1961

the highest cogt producer, will cease pro- ntd 3

duction for the proposed period of one year, = continied.

The difTerence between the the tonnage your

Company expects to produce this year (40,000

long tons) and the proposed reduction in

Group output of 27,000 long tons will be made

1ip by Rhokana and ourselves, which can be

obtained at comparatively low cost,

"The total plan
T -
sudgment of
Young, J.

"In consideration of your ceasing production
for one year on the basis set out in this
letter Bhokana and ourselves Jjointly under-
take the payment to your Cowmpany of a total
sum of £2,165 m, during the year that your
Company will not have heen in production.

The payments will be made monthly, the first
being on or about 3lst Larch, 1958, The pro-—
nortions vayable by Rhokans and ourselves will
ke a matter for settlement between the two
compariies,

HIt 1s understbood that the abovementioned
undertaking will enable you during the

period of one year to cover your interest on
outstanding loens and on the 5% Notes, to pay
Tor the essential development required 1o
allow your Company to produce at the full
ralted capacity of the plant and to pay for
the pumping operations which are necessary

at the Bancroft No, 1 shaft., This will put
your Company into a position tTo resume mining
operations at short notice on a full produc-
tion basis and thereforec at a considerably
lower cost per ton than can be achleve now.

"1t is estimated that after allowing for the
cost of the abovementloned undertaking, the
profits of Fhokana and this Company would
even at the present price of copper be higher
than if a 10% cut in production were initiated
on a separate bhasis by each company.



In the
High Court of
Southern
Rhodesia

No. 8

Judgnent of
Young, J.
9th May, 1961

- continued.

146.

"We appreciate that if your Company agrees to

our proposals it will not be possible to cease

production gbruptly. We confirm that any
copper produced in the period March/April,
1958, while closing down operations are in
progress, and any revenue arising from its
disposal, shall be ignored for the purpose of
the arrangenents set out in this letter.

"We also appreciate that if your Company
agrees to the proposal it will affect many of
its employees and the community at Bancrofts
we very much regret that this step will be
necessary and we shall make every endeavour
to assist wherever possible. We nevertheless

consider that in the overall circumstances the

proposals we have put forward in this letter,
in conjunction with Rhokana, are the most
suitable that can be arranged for all three
conpanies.”

That proposal wae accepted by Bancroft in a letter
of the same day. The sum of £2,165,000 due to
Bancroft in terms of arrangement was apportioned
between Nchanga and Rhokana, the formert!s share
amounting to £1,3%84,569; and this sum was paid

by Nchanga to Bancroft during the year ended 31lst
ilarch, 1959, Also by agreement between Rhokana
and Nchanga responsibility for the additional ton-
nage to be provided to cover Bancroeftls reduced
comnitment for the year was apportioned, Nchanga
assuming liability for an extra 9,000 tons per
montil, This meant that Nchanga had to step up its
production by that figure.

In Nchanga's accounts for the year ended 31st
March, 1959, the payment to Bancroft is reflected
as a deduction from sales of metals and concen-
trates in the operating account and in Bencroft's
accounts the receipt of the money appears as a
revenue item in the profit and loss account. In
accordance with this way of treating the matter,
Nchanga in their returns for the year ended March

31, 1959, under the Income Tax Act, 1954, reflected

the peyment as an allowable deduction in terms of
sec., 13 (2) (a) which lays dowin that deductions
allowed in the determination of taxable income
shall include

"expenditure and losses (not being expendi-

ture and losses of a capital nature) wholly

and exclusively incurred by the taxpayer for
the purposes of his trade or in the produc-

tion of the income,"
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However, the Comaissioner of Taxes took a different
view, and in the assessment notice for the year
ended Marecn 31, 1959, he wrote back to taxable in-
coue the payment of £1,%84,569 and assessed Nchanga
to tax accordinglyv. The dicpubte is whether or not
the Commissioner of Taxes hag veen shown to be
wrong, for by sec. 56 of thie Act the burden of
wroof dig on the taxpayer. The Comnissionert!s con-—
tentions as andvanced in the pleadings are (1) that
the payment was not an expense wholly and exclus-
lvaely dncurwred by Nchonga for the purposes of

their trade or in the production of the income,
(11) slternatively, that the expenditure is of a
cuonital nature.

On the first issue, viz., whether or not the
expenditure of the sum of £1,3084,569 by Nchanga was
wholly and exclusively incurred for the purposes of
its trade or in the production of its income,
coungel for the Commissioner contended that the
agrecrent of January 27, 1958 wasg primarily, or at
least to some extent a device to assist Bancroft
out of its financial difficulties, No doubt from
Foncroftte point of view the sgreement was
visualised as having that effect, and was corres-
pondingly attrective to Bancroft and to lichanga
(& Croup member) as well., Buth, in my view, it
does not follow that because an agreement is cal-
culated to have substantisl and welcome advantages
to the party of the second part it cannot be wholly
o exclusively laid out for the purposes of the
party of the first part., The implicstion in
counsel'!s argumertv was that Nchauga could, but for
Group conalderations, have struck a much harder
bargain with Bancroft, having regard to the
lattert's vulnerable financial position. But even
if this were so (and 1t is an open question) it is
not, to my mind, necessary for business to be done
in & pitiless way for it to qualify as an operation
of hugsiness Ffor the purposes of the Income Tax Act,
The guestion is, I think, whether the proposal was
congidered reasonable and advantageous to Nchangsa,
qua trader in copper production. If it i1z, then,
prina facie expenditure under 1t qualifies as an
cutllay for the purpose of trade; and this is so
even if the arrangeument was obviously advantageous
to the other contracting party. Here I accept the
avidence of Mr. Acutt that the lichanga directorate
bona fide took tre wview that the proposal was in
The interests of MNchanga from a trading point of
view. Mr.Acutt gave convincing reasons for this

—
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view, and I can find no sufficient basis for the
suggested alternative conclusion, viz., that the
transaction wes substantially a subsidy to-Bancroft
to enable Bancroft to put their house in order. I
am against the Commissioner on the first point,.

I find the second question, viz. whether the
proper inference from the evidence is that this
expenditure was not of a capital nature, much more
difficult., I take it that, in the economic sgense,
expenditure is of a capital nature if the intention
is to create, add to or iuprove the present invest-
ment position designed to produce incomne in the
more or less distant future, This basic ides
appears to be implicit in most of the leading de-

islouns. I shall refer to two at this juncture.
In British Insulated & Helsby Cables Ltde. v
Atherton, (19267) A.C. 205 at 217, Viscount Cave
T

<1 en ]

"But when an expenditure is made, not only
once and for all, but with a view to bringing
into existence an asset or an advantage for
the enduring henefit of a trade, I think that
there is very good reason (in the absence of
special circumstances leading to an opposite
conclusion) for treating such an expenditure
as properly attributable not to revenue but
to capital "

In like vein is the dictum of Tawrence J. in
Southern v, Borax Limited, (1940), 4 All E.R., 412
at 41lo:

"On the dquestion as to whether this is a pay-
ment properly attributable to capital or to
revenue, in my opinion, the principle which
is to be deduced from the cases is that,
where a gum is Jaid out for the acqulsltlon
or improvement of a fixed capital asset, it
is attributable to capital, but that, if no
qlteratlon in the fixed capital asset is made

by the payment, then it is properly attribut-
able to revenue, being in substance a matter
of maintenance, the malxtendnce of the
Caﬁlt&l gtructure or the capital assets of the

The enpha81s on fixed capital assets in that case
was due to the particular facts. Within the limits
of the principle thus stated, the question where %o
draw the line between capltal and revenue payments is
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ore of fact,or rathier secondary facts Atherton's
case (supra) at 213; A. V. Commiss omer of Taxes,
GFK (1) S.A. 383 Hinton v, laden & lreland Ltd.
JFQJ 3 ALL V.D 55063 Anaociatéﬁ7?ortland Cement
v. I.R.C. (1946) 1 A.. E.R. o8 at 74; New State
Areas V. C.I.P.. 1946, A.D. 610; Lowensiein v,
Taves, (S.R. March 24, 1961).

Counsel for lichanga argued that the expendi-
ture was part of the cost incidental to the per-
formance ol Nchanga's income-producing operations,
aud not part ol equlpping Nchangats income~produc-—
ing machines., They claimed that the outlay was
not with a view to bringing into existence an

asoset or advantage for the enduring benefit of the
u1dde_, but m Merely in order to avoid a loss of
revenue and, 1f possible, to increase current
proiits durlng the tax year. On the other hand,
counsel for the Commissioner contended that the
expenditure was of a capital nature in that, while
the intention was to create an advantage for the
henefit of Nchanga's trade, the benefit was
sufficiently cndurlng to qualify as a capital
outlay. They listed the following benefits:
(a) the avoidance of dislocation of trade which
vould have resulied from the apvnlication of the
10% cub to Nchanga's normal production; (b) the
elinination of a competitor (even if only for
twelve months) and the capture of an increased
ghare of the mariet,

T shgll now notice some further aspects of

the evidence Th“ agreement of January, 27, 1958,
aid notv in 901nt of fact convime beyond twelve
nonths, for in April, 1959, Baicroft resumed pro-
duction with a oapaciuv and a ‘target of 50,000
tons, as compared with a capaclity and a target of
less than 40,000 in 1957. Jursher, the 1O% cut in
Yroup production was restored with effect from the
middle of 1958; and, while this was sooner than
exppcted it was 211 along recognised that output

restr: ptlon was not a long-teri: solution to the
problem, and that the cute would be restored in
due course. It is to be noted too that, while Mr.
Acutt was of opinion that the arrangement with
Bancroft had no enduring effect on Nchanga, he
sgreed that the application of the cut to Nchanga
would have meant %omethirg of sn upheaval there.
Pinally, it is to be observed (as illustrated in
the graph, uXthlu No. 12) that provided the price
of copper renmeined above £130 per ton the proposal
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could not involve a loss for Nchanga; and Mr., Acutt
was ol opinion that there was very 1little w»rospect
of the price falling as low as that,

I shall next refer to sone of the more
impeortant cases cited by counsel on both sides,
The first was the lew State Areas case (§E§ra),
where a gold-mining compeny claimed to dedquct Lrom
gross income certain sums paid to 2 municipality
in respect of sewage dispossl. One cum was an
annual payment to cover redemption o the cost to
the council of counstructing sewers on the company's
land, while the other was an annual payment to
cover the cost to the council of congtruvcting its
sewers off the companyts land. It was nheld that
the first payunent was of a cepital nature, while

he gecond was a permissible deduction, as it was
merely a payment for the use of the uewers, which
never hecame the property of the compsny. This
case 1 perfectly consistent with the principle as
I have endeavoured to state it. The next case was
Mitchell v. Noble Ltd., (11 T.C. 372) in which a
coupany agreed to pay a director, c¢f vhom they
wished to rid themselves, the sun of £19,200, pay-
able in five annual instaliments, in full satisfac-—-
tion of all clailms against the company. It was
held that this sum was an admissible deduction.

It was considered that the money paid to get rid
of an unesatisfactory servant ilg no more of &
capital nature, nor is the teneiit more permanent,
than the sum paid to the servant by way of salary.
This decision too purported to be ir accordance
with the principle which I think spplies. Collins
v, Joseph Adamson & Co., (19%7) 4 All E.R. 236,
was a case 1n whilch an association formed for
obtaining prices of boilers had in one case
applied a part of its funds to the purchase of (a)
a business which it thereupon wound up, (b) its
plant, which it thereupon destroyed, and (c) a
covenant preventing future compeiition; and in
another case tc the acquisition of the shares in =
company to secure it as a member of the association.
It was held that in both cases the expenditure was
ol a capital nature; in the first case the fact
that no tangible asset resulted was said to be im-—-
maeserial, provided the expenditure created an
advintage of an enduring navure., The removal of a
competitor was in the circumstances such an
adventage. In the second cege there was the
acquisition of a business. Herc acaln the decis-
ion appears to follow the princinle which I have
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stated., It emphasises thatl the investment or the
activity of maeking provision for the future may be
nroductive regatively or indirecitly, e.g. by re-
moving a competitor, provided, of course, that the
advantaie is WfIlCLoﬂUly enduring. A casewhich
bears eome comparison witvh the present one in
certain respects 1s United Steel Companies v.
Gullington (23 T.C. T1). Two steep companies
Thtered imbo an agreement with a railway company
,hefeby, in congideration of a payment to the
railway company of £180,000, payable in equsl
nonthly ingtalnents over ten years, the railway
company undertool to close down its steelworks and
to buy steel from the steel companies. The court
held that the instalments of the sum of £180,000
were peyments of a capital nature. Scott L.J.
gald:

"I agree with the view that each instalment of
the £180,000 was a capital payment for two
broad reasons. The first is that the extinc-~
tion of the railway coupany's own manufactur-
ing works was in itself a capital advantage
to the steel companies, both because 1t
inereased the total demand in the market
generally by the whole amount of the railway

company'!s requirements, which were very large,

and because it enabled them by the agreement
to acquire the right to the whole custom of
the railwsay cowmpany for the ten years., If
the payment had veen made in one single sum
of £180,000 it would, in my view, havz been
indubitably & capit al investment about which
there could be no discussion at all. The
second reason is that if the lump sum would
have been a capital expenditure, the mere
fact that it was to be paid in instalments
did not, in law, alter the fundamental
character of the exvenditure.!

The period here, ten years, is, of course,
very substantial when compared with the period of
one year, and this is obviously a very important
consideration; but the casc does show that the

advantage does not need to be indefinite. Jun
Yewspapers Lid, v. Pederal Commissioner of
‘axation (61 C.L.R. 2377 ) was a comparable case,
and there is one passage only in the judgment of
Divon J. which I think it necessary to set out,
because it gives a consolidated %uatement of the
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tests to be applied in an inquiry such as this.
At page %62 Dixon J. saids

"But the ides of recurrence and the idea of

endurance or continuance over a duration of
time both depend on degree and comparison.

As to the first it has been said it is not

a question of recurring every year or avexry
accounting period, but the real test is be-
tween expenditure which 1s made to nieet a
continuous demand ag opposed to an expendi-
ture which is made once and for all, By
this I understand that the expenditure Zs to
be considered of a revenue nature if its
purpose brings it within the very wide class
of things which in the aggregate form the
constant demaend which must be answered out of
the returns of a trade or its circulating
capital and that actual recurrence of the
specific thing need not take place or Dbe
expected as likely. ... Recurrence is not a
test, 1t i¢ no more than a consideration the
welight of which depends upon the nature of
the expenditure. Again the Lasting character
of the advantage is not necessarily the deter-
wining factor. In Jonn Swith & Son v. Moore
(12 7.C. 266) the coal contracts which Lord
Ialdane and Lord Sumner thought were acquired
at the expense of capnital had & very short
ternm .... Again the cages which disitinguis
between capital sums payable by instalmencs
and periodical payments analcgous to rent
payable on revenue account illustreate the
fact that rights and adventszcs of the sane
duration end nature may be the subject of
recurrent payments which =xc referable to copi-
tal éxpenditure or income expenditure according
to the true character cf the consideration
given, that iy, whether on the one hand it is
a capitalised sum payable hy deferred instal-
ments or cn the other hire or rent accruing
de die in diem or at intervals, for the use
o the Thing....."

And then Dixon J. summed up his conclusions as
follows (p. 363%):

Mihere are, I think, fthree matters to he con-

sidered (a) the character of the advantage
sought, and in this its lasting qualities may
play a part, (b) the manner in which 1t is to
be used, relied upon or enjoyed, and (c) the
rieans adopted to obtain it, thav is, by pro-
viding & periodical rewarc or outlay to cover
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"its use or enjoyment for periods commensurate

with the payment or by wmaking a final provig-
lon ox payment so as to secure future use and
enjoyment "

the facts of the pres.nt cagse reveal the

following features:; (1) ¥changa, in fact, treated
the expenditure as revenue in that they wrote off
the vwhole smount against the income of one year,
and the capital structure of the company as
revresented in the accounts remained uvnaffected,

This
cage

o

iends some measure of support to FWcheanga's

y hecause the ordinary nrinciples of account-

ing are relevant in an inguiry such as this. On
the other hand thnerc was no evidence that this was
the only way to deal with the matter; and the
remarks of Lord Greene M,R. in the Assoclated
Portland Cement case (sngra) at peges (0-~(1 are

vorth repeating. He saids

"On the guestion whether an item of expendi-~

ture is of a capital or a revenue nature, it
is no doubt helpful fto consider the circum-
stances Irom the accountancy point of view.
But one must e careful to define onet's terms,
Viether or not an item of expenditure is to
be regarded as ol a revenue or capital nature
must in many, .and, indeed, in the majority of
cases, I should have thought, depend upon the
nature of the asset or the right acquired by
neans of that expenditure. If it is an asset
which properly appears as a capital asset in
the balance-sheet, then that 1s an end of the
mnatter. Hut it nmust never be forgotten that
an sscet which may properly, and quite
correctly, appear, and only appear, in the
balance~sheet as an asset may be acquired out
of revenue. There is nothing in the world to
force a company or a trader whc buys a capital
sget to debit the cost of it to capital.
Conservatively managed companies every day pay
for capital assets out of revenue if they are
Tfortunate enough to have the revenue avail-
able. It is, therefore, no sufficient test
to say that an asset has been paid for out of
revenue because the consequence does not, by
any nmeans, necessarily follow that it is an
asset of a revenue nature as distinct from a
capital nature., Similarly, there is nothing
to prevent a conpany or a trader who has
acquired a capital asset from refraining from
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placing any value on that asset in his balance-
sheet., I put to coumsel for the appellants

an exanple whicih I think is worth repeating,

If & trader buys up somebody else's business
and pays £10,000 for the goodwill, that being
the price on which the vendor iusilsts, there

is nothing in the world to prevent the pur-
chaser paying the £10,000 out of revenue and
debiting i% to revenve account, and then
writing down the goodwlll in his own balance- 10
sheet to nothings. The fact that he has

written it down in his own balence-sheet does
not mean that he has not £t an asset. He

has; he has the goodwill, but for his own
domestic purposes he chooses not to put & value
upon it; just in the same <oy as many compain-—
ies, who have patents of very great volue
indeed, are in the habvit of valuing then at a
pound in their balance-sheet, or at some other
nominal sum. I venture to think, therefore, 20
when one igs congidering the nature of an

asset acquired by a piece of expenditure, it

is by no ueans conclusive to find that the
acset does not have any definite value set

npon it in the balance-sheet."

(2) The payment was made out of circulating
capital and not out of, nor in connection with,

any item of fixed capital. This feature also
favours Nchanga's contention, but its limitations
are implicit in the passege from the judgment of 50
Lord Greene M.R. which I have just recited. (%)
The expenditure was ol a very large sum and
apprarently quite unique. It was incurred with the
object of turning what promised to be a substentisl
set-back (the 10% cut) into a positive advantage.
Mot only would any dislocation of lchanga's buegin-
ess organisation be avoided, but the development
promised to ho profitable for Nchanga. (4) 'he
transaction temporarily eliminated a competitor
(Bancroft) from the market; but, on the other 4.0
hand, it was visualised that Bancroft would in due
courze come back into the :izarket stronger than
before, (5) The expenditure was not recurrent
except in the scense that cuts in coupper production
(not an unusual develovment in the industry) were
likely %o recur and that a comparable situation
mipht theoretically arise,

Weighing together these features in the light
of the authorities, I have come to the conclusion
that, on the evidence, it 1s a possible and a 50
proper inference that, to borrow the words of
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Dixon J. in the Sun Kewsnapers case at page 364:

"Tn principle the treusaction nust be regarded
as strengthening and preserving the business
organisation or entity, the profit yielding
subject, and affecting the capital structure"

of Ychanga. The Chief object was to preserve from
impairment and dislocation lichanga's organisation.
The probabilities are that the advantages of this
to Nchanga's business were lasting, or, at any
rate, sufficiently lasting to qualify as an
"enduring! advantage within the meaning of
Vigscount Cave's dictum. If that inference nas not
been displaced (and I think it has not), my con-
clusion must be that Nchanga have failed to dis-
charge the onus of showing that this expenditure
was not of a capital nature, On this aspect of
the case my decision is for the Commissioner,

Tnat means that the srpeal fails and is
dismicesed, There will be no corder as to coghe.

(Signed) J,R. DENDY YOUNG, J.
Appellant's attorneys: Scalen & Holderness.

Federal Government
Solicitor.

Teppondent's attorney:

No. 9
0 R D E R

Case No. 1627/60

Salisbury: Monday and Tuesday, the 10th and 1lth
day of April, 1961,

Before the Honourable Mr. Justice Young.

Ire R.S. Welsh, Q.C. and with him Mr. R.H.Christie
for the appellant

Ir, B. Gould, Q.C. and with hin Mr., B. Goldin, Q.C
Zor the respondent

WHEREUPON, after reading documents filed of
record, and hearing Counsel,

C. A. .‘J-.
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AND THEREAPTER, that is to say, on Tuesday, the
9th day of May, 1961,

IT IS ORDERED:

Tat the appeal be and it is hereby dismissed.

That there be morder as to cosits.
BY THE COURT
(Signed) E. POPE SIMMONDS.
ASSISTANT REGTISTRAR .

No. 10
NOTICE OF APPEAL

The above-named Appellant, having on the 9th
day of May, 1961, had its anpeal against the
Respondent's disallowance of its obLjection to his
assessnent upon the Appellant Tor the year ended
%1st March, 1959, dismissecd by the High Court of
Southern Rhodesia, sitting at Salisbury,

DOES HERFEBY GIVE NOTICE that it intends to
appeal o the Supreme Court for an order -

(a) allowing the said avppeal;

{b) declaring that the assessment made by
the Respondent uvon the Appellant for
the year ended 3lst ¥arch, 1959 (¥No.l
8¢/2371/59) is invelid;

(¢) directing that the said assessment be
amended by allowing as a deduction the
amount of £1,384,569.0.04;

(d) directing that the said assessment be
amended by determining the taxable
income of the Appellant for the year
ended 31lst March, 195G, at the amount of

£8,363,136.0.0d. instead of £9,747,705.0.0d

on the following grounds:-

1. The learned trial Judge's finding that
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it is a possible and a proper inference that....

in principle the transaction must be regarded
as strengthening and preserving the business
ocrganisation or entity, the profit yielding
subject, and affecting the capital structure
of Nichanga®

was a finding at which no reasonable person could
arrive, and was wrong in law,

2. The learned trial Judge's finding that

"The chief object was to preserve from impair-
ment and disiocation Nchangat!s organisation

was a finding at which no reasonable person could
arrive and was wrong in law., The true and only
reasonable conclusion was that the purpose of the
expenditure was to avoid a cut in the production
of the Appellant and to increase the production
of the Appellant and thus to maintain and if
nossible increase the profits of the Appellant for
a period of one year,

3, The learned trial Judget!s finding that

"The probabilities are that the advantages of
this to Nchanga's business were lasting, or
at any rate, sufficiently lasting to qualify
as an 'enduring! advantage within the meaning
of Lord Cavet!s dictum"

wage & finding at which no reasonable person could
arrive and was wrong in law,

4. On the facts found by the learned trial Judge
(varied in accordance with paragraphs 1, 2 and 3
nereof) the expenditure was not, in law, of a
caplital nature.

D The learned trial Judge's conclusion that

"Nchanga have failed to discharge the onus of
showing that this expenditure was not of a
capital nature"

was a finding at which no reasonable person could
arrive and was wrong in law, The true and only
reasonable conclusion was that the expenditure was
not of a capital nature and that the Appellant
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discharged the onus of showing that such was the
case,

DATED at SALISBURY this 7th day of June, 1961.
(8igned) BASIL HONE
SCANTEN & HOLDERNESS,
Appellantts Attorneys,

Barclays Bank Building,
Manica Road,

Salisbury.
T0: The Registrar of the Federal Supreme Court, 10
Salisbury.
And to: The Registrar of the High Court,
Salisbury.
And to: The Federal Government Solicitor,
Respondent!s Attorney,
Vintcent Building,
Jameson Avenue,
Salishury.
No. 11
NOTICE OF INTENPION TO APPLY FOR LEAVE TO AMEND 20

HOTICE OF APPEAL

PILEASE TAKE NOTICE that at the Hearing of the
above~mentioned Appeal, Application will be made on
benalf of Appellant to the sbove Honoursble Court
for leave to amend Appellantt!s Notice of Anpeal
dated the 7th day of June, 1361, in the following
respect:-—

By the addition to the grounds of appeal of
the following Paragraph:-

"6, The learned trial Judge misdirected himself 30
by placing too heavy an onus on the Appellant,
requiring the Appellant to displace an infer-
ence that he held to be no more than a poss-—
ible one."

DATED at SALISBURY this 28th day of September, 1961,
(Sgd.) JOHN McGRAW.
SCANLEN & HOLDERNESS,
Appellant's Attorneys,
Bareclays Bank Building,
anica Road, Salisbury. 4Q

T0: The Registrar of tuhe Mederal Supreme Court,
Salisbury.
AD TO: The Federal Covernment Solicitor,
Respondent's Attorney,
Central House, Ceniral Avenue, Salisbury.




10

20

30

40

159,

No, 12 In the TFederal
Supreme Court
JUDGMENT ——
Lefore: +the Honourable Sir John Clayden, Chief No. 12
] ) _ Justice, Judgment
and the Honourable Sir Francis Briggs, ST
Tederal Justice, 7th November,
and the Honourable Mr. Justice Quenet, 1661.
Federal Justice, Clayden, C.J.

At SALISBURY on the 16th and 17th days of Qctober,
1961.

Appearing for the Appellant: R.S. Welsh, Q.C.,
with him R,H. Christie of Counsel.

Appearing for the Respondent: D. Gould, Q.C.,
with him B. Goldin, Q.C.

CLAYDDOY, C.d.:

In Northern Rhodesia there are three copper
mining companiss in what is called the Anglo-
American Group. They are Rhokana Corporation Ltd.,
the appellant in this case, and Bancroft Mines ILtd.
I shall refer to them by the first word in their
names, They are independent companies, with over-
lapping directorates, and with the Anglo-American
Corporation of South Africa Ltd. acting as secre-
tary snd providing technical advice for cach
company., The one withess in the case, Mr., K.C.
Acutt, was at material times Jjoint deputy chair-
man and resident director in the Pederation of the
Anglo-American Corporation of South Africa ILtd.
and deputy chairman of each of the nining compan-
ieg, In 1958 Rhokana and Nchanga were old estab-
lished mines. Bancroft was s mine which was in
thie process of development.

In 1957 the price of copper had fallen and in
an effort to keep up the price copper producers in
the western world had voluntarily cut their pro-
duction., It was regarded as essential that the
mines in the Anglo-American Group should also
adopt this policy. To discuss how this should be
brought about a meeting was held in Salisbury in
January 1958. The estimated production of copper
for the 1958 year of the three mines was 270,000
tong, of which Rhokana and Nchanga were expected
to mroduce 2%0,000 tons, and DBancroft was expected
to produce 40,000 toms. The 10% cut in production
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which was considered necesgary would reduce this
production to 243,000 tons, with Rhokana and
Nchenga producing 207,000 Tong and Rancroflt pro—
&ucing 36,000 tons. As a result of the discussion
it was considered that the best interests of each
mlne would be sgerved if Baucroft ceased production
for the year in return for a money payment by the
other two mines, and the other two mines produced
the 36,000 tons which Bancroft would oticrwise
have produced., It was estinmcted tiiat the sum Jo
be peid should be £2,165,000. In pursuance of
this scheme a letter was writter by Nchanga to
Bancroft on 27th January 1958, and the proposals
were confirmed by a letter from Rhokana, The
letter set out difficulties wihich Bancroft was
having, discussed Rancroft!s nroduction costs and
the effect of a cut in produptlon on then, stated
that Rhokana and lchanga could produce the copper
to make up the Croup'!s estimated tonnage more
cheaply, and then made an offer in these terms

"In consideration of your ceasing produc-—
tion for ome year on the basis set out in
this letter Rhokana and ourselves jointly
undertake the payment to your Company of a
total sum of £2.165 m. during the year that
your Company will not nave beern in production.
The pasyments will be made monthly, the first
Delng on or gobout Sl,h ilarch 1958, The pro-
portions peyable by Rhokana and ourselves
will be a matter for settlenent between the
two Companies,h

This offer was accepted,

The result of the two companies taking over
Bancroft's cut production of 36,000 tons was that
their productlon went up Crom 207,000 tons to
43,000 tons, 13,000 tons more than their estimated
production of 230 000 tons before the cut. The
xtra 13,000 tons were divided in the proportion 4
to Rhokdna and 9 to Nchanga, so that as far as
Mchanga was affected it was enabled, While the
Group made a 10% cut, to produccs its estimated
production Without a cut plus dnother 9 000 tons.
1t was agreed between Rnouanc and charga having
regard Lo Llelr regpective shares of the 36,000
tons of production made available, that Nchanga
should pay £1,384,569 out of the £2,165,000, This
was paJd by mhnanfd to Dancroi’ during the tax
year enling on )]pt March 1959. Ichanga clailred
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to deduct what it had paid from its income, as In the Federal
expendlture incurired in the production of its in- Supreme Courdt
coue under s.1% (2) (a) of the Income Tax Act
He.le of 1954, The claim was disallowed by the No. 12

.

Commissioner, and on appeal to the High Court of
Southern Rhodesie it was held that the amount

could not be deducted as it vas Vof & capital Judgnent.
natnre" and so not a npermissible deduction. The Tth Wovember,
appellant now apreals against that decision on 1961..

wnat are maintained to be questions of law within
5.00 ag amended, the section which provides for a
fursher appeal to this Court "on a question of law ~ continued.
decided by the High Court."

Clayden, C.J.

In the hearing before the High Court the
Commisslioner maintained that the amount could not
be deducted uwader s. 13 (2) (a) because it was
not wholly and exclueively incurred by the tax-
payer oy the purposes of his tradet., Most of the
crosg—examinagtion of Mr. Acutt was directed to
that issuve. The decision on this issue was in
favour of Nchanga, and that finding 1s not con-
tested so that it is unnecessery to discuss it.

et

he first question tTo be determined is whether
or ncet the finding that the payument was of a capi-~
tal nature was a2 finding of fact. For if it was
this Court cannot comsider the eppesl. The por~-
tion of the judgment which needs be referred to in
this regard is the concluding portion. The learned
judee said: "Now the facts of the present case
reveal the following features." The first two,
vhich were in favohur of Nchenga, nezd not be con-
gidered here Tor it is common cause that they do
not alfect the issue. The learned Judge then set
ont three other fratures:

"(3) The expenditure was of a very large
sum and apparently quite unique., It was
incurred with the object of fturning what
promised to lLe a substantial set-back (the
10% cut) intov a positive advantage. Not only
viould any dislocation of Nchangats business
c.oganisation be avoided, but the developnment
promised to Le profitable for Nchanga. (4)
The transaction temporarily eliminated a
competitor (Bancroft) from the market; but,
on the other hand, it was visualised that
Bancroft wou .d in due course come back into
the market s.ronger +than befcre. (5) The
expenditure was not recurrent except in the
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sense that cuts in copper production {(not

an unusual development in the industry) were
likely to recur and that a comparable situa-
tion might theoretically arise."

The judgnment concludes in a paragraph which
contains three parts. Pirst it is said: "Weighing
together these features in the light of the
authorities, I have come to the conclusion that,
on the evidence, it is a possible and a proper
inference that" the transaction must be regarded
as strengthening the business organization and
affecting the capital sjructure of Nchanga. Then
was interposed: "The chief object was to preserve
from impairment and dislocation Nchangats organise-
tion. The probabilities are thav the advantages
of this to Nchanga's business were lasting, or, at
any rate, sufficiently lasting to qualify as an
tenduring' advantage within the meaning of
Viscount Cavets dictum.," And finally it was sadd:
NTf that inference has not been displaced (and I
think it has not), my conclusion must be that
ichanga have failed to discharge *ne onus of show-
ing that this exvpenditure was not of a capital
nature. On this aspect of the case my decision is
for the Commissioner,%

One does not wart to be meticulous in the
consideration of words used in a judgmoent, but
there are many difficulties in thic paragraph. "A
possible and a proper inference! can be read with
the emphasis on "proper", as Yan inference which
can properly be drawr." Butl the mstter does not
end at that. There is then a rinding of fact as
to the "chief object" of the transaction, which
not only is at variance with the finding in the
previous paragraph, feature (3), but also, for
reasons to be discussed later, is not at all
supported by the evidence, Thig finding can only
be where it is in order to add weight to the in-
Terence mentioned before. The judgment then
returns to consider how that inference affects the
onus on the taxpayer. If the inference as first
drawn had been meant to be the nrnbable inference
the conclusion must I think have been not merely
that Nchanga had failed to prove that the expendi-
ture was not of a capitsl nature dbut that it was
not. And the way in whick it is stated shows that
the aprroach was that a taxpayer who does not
displgce a proper inference, which may not be the
probable one, cannot succeed.
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The speeches in Rdwards v. Bairstow 1956 A,C.
14 show; that a conclusion that ezxpenditure was or
wag rot of a capital naiture could not ordinarily be
reopened ag a question oFf law. But in this appeal
there asre I comsider two matbers which Justify re-
examination of the guestion, In Commissioner of
Inlond Revenue v, Strathmore Consclidated Invest-
4EtS Lode 1090 (L) S.k. 469 (A.D.) at 477 Ogilvie
Thonpsen J,A. dealt with a finding of one of the
facts in the case by inference, and said: "Even
if it be sc regarded" (that is as an inference)
tthere is no evidence from which such an inference
or deduction cen reascnably be drawn .... DJor can
tiie matter be dicaissed on the ground that the
cbove misdirection was merely incidental reason-
ing; for the misdirection in question appears to
liave coloured the whole approach,....! This
stolenent can be applied verbatim to the finding
that the "enilef cbject was to preserve from
impairment and dislocaticn Nchanga's organisation.®
In eddition, though, applying the words of Viscount
Simmonds in Fdwards v. Bairstow (supra) at 31, the
Gourt mey he assuled to have been rightly directed
in law vihat the characteristice of capifal expendi-
ture zre, T cannot but find in this case that the
cou¢lusion whicn was reached was reached by & mis-—
aoprecliation of the effect of the inference as
coove stoated. This opens the wey to a reconsidera-
tion of the case on a question of law, for in the
worde of Lord Radcliffe, in the came case at 33,
this 1s a case in which "the Commissioners", (in
his case the High Court) "although dealing with a
set of facts whica would warranit a decisilon either
vay, Show by some reascn they give or statement
they make in the body of the case that they have
misunderstood the law in some relevant particular."
It was not the law as to what was capital expendi-
ture wihich was misunderstood but the law as to how
it could he proved that exvendiiture was not of a
ravital nature. The decision that this is a case
in which a guesticn of law is involved is made the
nore easy by the fact that it was not urged on bhe-
half of the Commissioner that it wes not such a

PR
CEDSEC o

Pefore considering the case generally it is
convenient to deal with two matters. The first is
the finding that "“the chief object was to preserve
fron impairment ¢ 4 dislocation Nchanga's organisa-
tion." The only possible basis for this finding
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lies in a chance remark made by Mr. Acutt, It was
never suggested on ‘the papers, or in cross-
examination, that the proposed cut in production
would impair or dislocate the organisation of
Nchanga., The witness was belng cross—examined in
regard to Bancroft, and in answer to the question,
"7t was quite revolutionary from the point of view
of the Bancroft community to close down that mine?®
he said: “Yes, ny lord. Going to another point,
if I may, exactly the same point would occur if
either of the other two nmines reduced. You would
have an upheaval at three mines, because it would
have been necessary for them probably to reduce
their steff," A 2ittle later there was the
gquesticn: "You then saild there were figures to
show that it would be inadvisable for Nchanga and
Rhokana to cut?", and the answers "That if they
cut clearly there was going to be hardship on
certain members of their staff as well, and the
whiole cost of their production is increased by the
lowered production ...." This answer was a long
answer discussing the advantages of the schene,
and contained a further passage: %"if Bancroft,
waich was the highest cost producer, went out
altogether there were immense gains for Rhokana
znd FNchanga possible if they toolr up the additional
tonnage M

If the finding, when it gpoke of iumpairment
and dislocation, was referring to the dismissal of
employees, and certainly no other M"dislocation!
can be found to be suggesled in the case, the

-answers do not show that it woulld have aflfected

the mine organization at all, The first gquestion
related to the effect on Bamcroft employees, and
the ancwer seems to relate to tue nining communi-
ties at the other mines. If there was doubt in
regard to this, due to the use of the word
M"uvhegval®, the matter was made clear in the only
other answer which relates to the guestion by the
reference to hardshipv on certain members of the
staff, And if the finding is referring to any
other type of impailrment or dislocetion, except of
course increased cost of production, the evidence
not only does not give a basis for the finding but
ig quite contrary to it. There was evidence that
in the Nchanga mine great {lexibility both in
vlant and mining operations wes possible, and that
the mine had been able, after a strike, to make up
a loss of production for two months in the next
four months. There was also evidence to indicate
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that the 10% cut in Nehanga production figures of In the Federal
about 150,000 tons would Liave little effect except Supreme Court
in regard to operatlng costs. In so far as the

evoidence of increased cost of production was a No. 12

mirpose, and of course it was, that was bound up
with the purpose .f making a profit, and not the Judement
avoidance of any dislocation,. &t ¢

Tth November,

I congilder that there wes no evidence on 1961,
whicii to bage the finding as to the "chief object® 1avd
in the conclugion of the judgment or indeed the Clayden, C.d
Tinding in the third feature "ot only would any — continued.

diclocation of Kchangst's bus 1ne“° organisation be
avolded ... %", 1f that is to be taken in the sense
thet there would have been dislocation and a
purpoge of the scheme was to avoid it. If that
nessage means that Nchanga could in its business
orgarisation go on as 1f the cut had not been made
it is gelf evident. I it means that any disloca-
tion thaet might have cowe about would be avoided
there is nothing wrong with the finding, but it
must be read in the light of evidence that there
would be none,

The csecond natter o be deslt with 1s the

guestion of lO“WSTd contracts., This was not dealt
vith in the Judgment, presunahly wvecause 1t wasg not

then urged that it had importance, Bul in this
Court m1bh has been made of it. All the copper
produced by the three nines was dealt with in one
refinery, and sales were made of the copper after
1t had passed through the reiinery. O0f the esti-
neted production in the three iines a large
proporticn was, as it is put, "committed for firm
ales! through %he RBritish Mptﬁl uorporaulon. of
the estinated production in 1958 of 270,000 tons
either 240,000 or 250,000 tons had been sold for-
ward, The evidence is somewnat vague about these

" ¢ontracte for the nature of them does not seem o

hove been much in issue, On the evidence these
Torward saleg were not sales in which a price was
fized; they seem to have been undertakings to
supply. That there were no sale prices is made
apparent by the fact that when Nclhianga and Rhokana
were considering what could be paid to take over
Toncroftts cut production a gravh had to be pre-
pared, based on different prices of copper, to
gshow at what low price the proposed agreement
viould cease to be profitanle, If there had been
prices it 1s clear that theore would have been no
need for this calculation; for Nchanga's and
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Rhokenats cut production was 207,000 tons, and
what they took over was 36,000 tous making the
total up to 243,000 tons, and so the whole of whatb
they took over would have come within the Lonnage
comnitted for sale, and, 1f there were prices,
they weould have been known, and calculation based
on other prices was useless. Nchanga therefore
was not acquiring by its payment the beneflit of
any contract with a fixed price. At the most it
can be soid that Nchenga knew it would be able to
sell the tonnage which it produccd instesd of
Bancroft, But there is nothing whatscever to
indicate that if that tornage had not been com-
mitted for sale there would have heen any diffi-
culty in selling it at market orices, And market
prices seem to be what would have veen got for
copper "committed for firm sales", That the matiter
is vague does not I consider involve that any
infererice should be drawn that a tonnagecommitted
for sale" had any special value., The matter does
not seem to have been in issue on the evidence,

I have next to consider what is meant in s,.13
(2)(a) of the Act by "expenditure .... (not being
expenditure .... of a capital nature)". These
words are not in the exact form of the words con-
gidered in English and Australian cases to which
reference has been made, but under the different
statutes the question which arises is whether or
not the expenditure is a capital expenditure, and
decigions as to how that is %to be determineld are
obviously applicable. In Scuth Africa, where the
wording is the same, the matter was fully con-
sidered in New State Arcas Lid., v. Commigsioner
for Inland Reverme 1946 A.D. 10, WaTermeyer C.J.
at 620 Ilrst pointed out that the expenditure, the
deduction of which is prohibited, is Mexpenditure
of a Fixed capital nature not expenditure of a
flocting capital nature" and then saids "The
provlem which arises is, therefore, usually
whether expenditure in question should properly be
regarded as part of the cost of performing the
income earning operations or as part of the cost
of establishing or improving or adding to the
income esrning plant or machinery", At 621, be-
fore examining the English authorities, he said:
"In ordinary cases it is not difficult to distin-
guish between capital expenditure and revenue
expenditure, but there are many cases on the
border line ..... Several tests fcr determining
the doubtful cases have been suggested in English
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cages which are useful in some circumstances, but In the Federsl
many of them have tnurned out to be insufficilent Supreme Court
and LLooncluSJve whnen applied to other circum-

stances There is then a survey of the English o. 192

and Scot*ﬁsh cases, with in the forefront
Vallambrosa Rubbeyr Co, Ttd, v. Farmer 1910 S.C.

fep e = . Tudgmery
219 and Brivisn Inculatec & nelsby Cables Itd. v, Judgment .

Atherton 1920 “:ﬁl 205, and at bd7 Waterulyer C.d . 7th November,
said: VTohe conclusion to be drawn from all these 1961.

cases seenms to be that the true nature of each N
sransaction st be enquired into in order to Clayden, C.J.
deternine whether the expenditure attached to it - continued.

ip capitel or revenue expenditure. Its true nature
ig & mdtter of fa.t and the purpose of the expend-
ivure is an dmportant factors; if it is incurred
for the purp0§e of scquiring a capital asset for
the business, it is capital el;eudiuure, even if
it is paid in annaal instalments if, on the
other IaLL, it is in truth no ﬂore than part of
the cost incidental to the performance of the
income producing operations, asg distinguished
frow the equipment of the income producing machine,
then 1t is revenue expenditure, even if it is paid
in a 1lump sum." In Rend Speculation & Finsnce Co,
Ltd. v. Commissioner Ior Inland Revenue 1955 (1)
S.A. 348 (A.D.) at 3506 Centlivres C.J., after re-
Terring to the New State Areas Case, saids "It is
i1 some cases an ex%remely dirficult question as
ig evidenced by those cases “n which there has
been an acute difference of Judicial opinion., The
difficulty is occasioned by the fact that there is
no uta+utory definition of the words t'of a capital
nature'. Tord Macmillan drew attention to this
d1P¢1c¢lty i van den Berght's Itd, v. Clark
{Inspector of Taxes) 1930 L.C. 431 at p. 435, and
mdded: TWhile each case is found to turn upon its
own facts, and no infallible criterion emerges,
nevertheless the decisions are useful as illustra-
bions ana as affording indications of the kind of
considerations which may relevantly be borne in
mind in approaching the problem.'" But in Atlantic
%efi ving Co,., of Africa (Pty. ) Ltd., v. Commissioner
for |L1amd Revenue 1957 (2) 5.A, 330 (A,0.)the New
o Le hreas (ase was spoken of as settling the law,
with the remark at 334: W"rhe difficulty lies in
the zpplication to the facts of particular cases",

In argument on both sides what was said by
Viscount Cave L. . in Atherton! s Case (supra) has
been greatly relied on, and it is necessary there-
Tore carefully to consider what he did say, in
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order to see when and how it is to be apprlied.

The well accepted dictun at 213-4 reads: "But
when an expenditure is made, not only once and for
all, but with a view to bringing into exilstence an
asset or an advantage for the enduring benefit of
a trade, I think that there is very good reason
{(in the absence of special circunstances lending
to an opposite conclusion) for treating such
expenditure as attributable not to revenus but to
capital®,

Trhat is a passage of great authority, and
much accepted. OFf that test it was said by Dixzon
J. in Associated Newspapers [Ltd., v. The
Commissioner of Taxation (.L938) L L.T.T.R. 403 at
412 that 1t was Wa phrase which by constant use
has become almost a formula®%, But it is to be
noted that in the case, at 410, he apuvlied a test
similar to that in the New State Areas lase,
whether the expenditure was rov Ythe buciness
entity structure or organisation set up or
estvablished for the earning of profit" or for "the
process by which such an organizawion opcrates to
obtain regular retiurns by means of regular outlayh.
And in van den Bergh's Case (supra) Lord Macmillan
referred To Atherton's Case and said, at 439,
"Tnis case has been generally recognised as the
leading modern authority on the subject, though I
fear that Romer IL.J. was unduly optimistic when he
said that it 'placed beyond ths realms of contro-
versy the lew applicable to the umatters Anglo
Persian 0il Co., v. Dale (19%2) 1 X.23, 124, 145",

The test by its terms is of limited applica-
tion., It applies only where there is a payment
nade "once and for &ll". It doeg not deal with
the case, and there are many such, in which re-
current payments are of a capital nature. A
recent such case was Hinton v, Maden & Ireland
Ltd. (1959) % All E,R. 390 im which various tests
wer: applied in the speechss. And in its very
terms Lord Cave's test is only decisive one way.
It can determine what is a capital payment, but if
a peyment is by 1t not shown to be of a capital
nature the issue has still to be decided whether
it hag been proved not to be of & capital nature,
at least under s.1% (2)(a), if the taxpayer is to
be allowed to deduct the paynent,

Without presuming in any way to suggest that
the test is not as valuable as it has been found
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everywhere to be, it seems to me that if the ques-
tion at lssue can be determined by a test which
can be applied in &ll circumstances, and which can
settle the gquestion both ways, that should be the
inivial approach. That was done in the New State
Arees Case, snd oiher cases in the Appellate
Tivision, and it seems to have been done in the
Associated Newsnapers Case. It avoids the contra-
dictory enquiry in special circumstances spoken of
by Lord Cave. It aveids the question which has
coused the courts so muchh tTrouble in applying Lord

Cave's test, and on which seemingly irreconciliable

decisions are given, s to the length of time
which, for a particular asset or advantage, can be
regarded as making it an "enduring" one. And of
course 1if a more general tect does not indicate a
regult there is always the test in Atherton's Case
to be applied.

In this case the circumstances are very
specinl, and the payment, though quite unusual, is
ascoclated, whether as a capital or non-capital

vayment, with the rnormal operations of the taxpayer.

In such a case particularly it is I think proper

first o try to determine whether, accorlding to the
true nature of the expenditure, it was made as part
of the cost of performing the income earning opera-

tions or as part of the cost of the income earning
machine or structure.

I propose therefore first to consider whether
on the facts it cuan clearly be said that the
expenditure was either part of the cost of the

income earning operstions or as part of the cost of

the income earning structure. T use the word

"gtructure® as beinz a word which sounds wider than
plent or machinery. The payment was obviously made

in order to make a profit, but that is of course a
neutral factor in a case such ag this. Nchanga
spent the money tc get the right for a year to

produce more of iis own copper than it would other-

wise have been entitled to produce. Giving the

widest meaning to irncome earning structure I do not

sez how on a simple approach it can be said that
that was added to by what Nchanga spent. That
structure was a mines; the ore frow which to pro-
duce copper was unaltered; the plant with which
to produce the copper was unaltered., In fact
there was detriment to them, for as a result of
the expenditure the ore could be lessened and the
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plant worn more. The only question in the case
seens to be whether ewpenditurce to enable a person
to work his income producing svructure harder for
awhile iz of a capital nature. If no question of
the right to do so were involved such expenditure
would not seem to be of a capital nature, Ar
illustration might be expenditure on the importa-
tion of workmen when there weas a labour shortage.
It is hard to find a ccse in which a right to do
so is invelved, for ordinarily there is probabllity
of recurrence in payments nade in that regard, as
for examvle in licence fees which increase with
production, An example would be 1if a couxtry,
vhich imported all ite motor cars, found that its
traders were so overstocked that it had temporarily
to restrict further imports in their interests,
and did so by the imposition of a heavy fee for
the right to import st all, I have little doubt
that a trader in some type of car who found it
worth nhis while to pay that fee weculd not be re-
garded as making a payment of a capital nature.
A1l these reasons seem to me to indicate that the
expenditure was not made as part of the cost of
the income earning structure.

Examination of the alternative nature of this
payment seems to lead to the same result, Can it
be said that this expenditure was part of the cost
of income earning operations. T the main the
expenditure related only to & part of the produc-
tion of Nchanga. The extrs tornage was nuch uore
expensive to produce. Normally I think it can be
said than an expenditure related 4o capital
directly affects the whole production, and not
some small part of a product which is all of the
same kind. But the expenditure did also have
effect by reducing the cost per ton of the whole
of the production. And it seems %o ne that what
neppened was that a producer, faced with an
increase in the cost of his product because of =
cut in production, found & way to avoid that cut
in production, and indeed to increase his produc-
tion, and so to keep his cost of production in his
main operations down, by producing some of the
sane product at a very high cost, though still at
expected prices &t a profit, His arrangement
increased his profit in two ways: it kept his
cost of production of the bulk of his product
down, and it provided a wrofit even in the
expensive part of his operations., I would say
that such a management of his affeirs was part of
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the cost of income earning operations. In the Federal
Supreme Court

I have not discussed, and I do not propose to
dizcuss, che nany cases wﬁlc% were cited as in- N 12
dicating from their facts that the result should Q.
be one wey or anc-her in this case. This case is

1n my view not similar to any one of those cases Judgment.
cnd the aralogy is always strained. There are /th November,
poviever two submissions on hehalf of the Commiss— 1961
loner vhich I must mention. The one is that the -
- e wrrags 4 . ' . o . Clayden, C.J.
10 8 icnnt in Bancroft's hands was a capital receipt,
and $0 as made by Nchanga it should be regarded as - continued.

¢ canltal payment. 1 do not propose to discuss
Beneroft's positica. Assuming that it .was a

ce 1¢tgi receipt tiat fact has no real bearing on
ichanga's llablllty to tax.

The other submission is that the payment was
in effect made to buy out & competitor. It was
denied in evidence that that was the object of the
schene, though that of course is not conclusive.

20 It nmust be judged against a background that
Wchanga, by agree’ing to the cut, had first elimin-
ated itself to a degree. The whole purpose of these
arrengementswas not to compete in the market
agzinst the other mines in the Group but to Join
with the other mines in the best interests of all
for the future. The arpument can only relate to
some part of the tonnage concerned for if Bancroft
was olininated as a competitor Rhokans was
strengthened as a competitor. But the truth of

30 the matte r, as shc Nn by world production figures,
is thet these mincs were not in competition with
each other. Except in so far as tiiey were forced
to cut production to keep up the world price of
copper they were selling all that they could pro-
ducc. And if the payment was designed to eliminate
tiie coupetition of Bancroft it was a very short-
sishted way to do so, for the effect of the payment
was to get Bancroft out of its financial and
piroduction difficulties in a year, so that at the

40 end of the year it could be a strong competitor.

In dealing with this submission I entrench on
a finding of fact that "the transaction temporarily
ellmlnutpd a competitor (Bancroft) from the market M
That finding was not based on direct evidences; the
evidcnce was that the object of the payment was not
to eliminate Bancroft as a competitor. It was an
inference. With vrespect I congider that there was
not evidence on which it could be based. The
finding is made that the elimination was temporary,
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by which must be meant for the year in which
Bancroft's production ceased., In thot year there
could not be any competition at all between
Bancroft =nd Nchanga if Rancroft continued to
produce, The entire permissible production of

each mine, after the cut, had been committed for
sale Dbefore the arrangement was made., And regard
must be had only to the cut production for it was
only that production which was possible to Dancroft,
having regard to the necesslty for the cut in 10
production. Apart from what I have said earlier
this last fact seems to me conclusively to deal
with the submission based on elimination of a
conmpetitor. Bancroft was not a competitor.

Approaching the case on the first basis I
consider that Nchanga did prove clearly on a bal-
ance of probabilities that the payment was not of
a capital nature.

If the test propounded by Viscount Cave in 20

Atherton's Case is used there is not I think

reason to treat the expenditure as attributable to
capital, I assume, contrary to my own view, that

this is not such a case as should be regsarded as

having special circumstances in terms of that test.

The payment was made once and for all, The learned
judgets suggestion that there was a possibility of
recurrence does not mention at all how unlikely it

was that Bancroft would again be in a posivion in

which it would be to its advantage to ceasc pro-~ 30
duction, There was advantage to Ichanga in being

able to produce more than it could otherwise have

done, But I do not think on any of the authorities
cited that that advantage can be regarded as one

for the "enduring benefit® of Nchangats trade. The
learned Jjudge's finding in this regard was based on

the advantage being the avoidance of dislocation of
Nchanga's organization, But if that is left aside,

as it =must be, the only advantage was limited to a

year, DNot only did the closing down of Bancroft AQ
come to an end then, but so did the agreed cut in
rroduction, And the restoration of Nchanga to its

old position, of being able to produce what it

could, came not as any result-of the payment but

because the cut ceased. This was at best a tem-
porary arrangement to meet a temporary position.

he test from Atherton's Case would not I consider

show the payment Gto be capital.

I consider therefore that the appeal should
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be allowed with costs of appeal in this Court, and
the Commissioner is ordered fto amend the assessment
of the appellant for the year ended 3lst March,
1959, in terms of paragraphs (c) and (d) of the
grounds of appeal.

(8gd.) J. CLAYDEW
Chief Justice.

DATED at SALISBURY this Ttk day of November, 1961,

JUDGMENT of BRIGGS, F.J.

The appellant company, which I shall call
Nchanga', and two other companies which I shall
call "Rhokana" and "Bancroft" are all copper
producers in Northern Rhodesia and members of what
is loosely but conveniently described as the
Anglo=-American group. They are not in the strict
sense controlled by the Anglo-American Corporation
of South Africa Limited, which I shall call "Anglo-
American®, They are all inderendent public com-
penies, But their boards are largely the same as
the Lnglo-American board. Anglo-funerican are
secretaries and consulting engineers to all of
theun, and it may fairly be said that ties are very
close., Rhokeana is a large shareholder in and
creditor of Bancroft., Nchanga was not at any
material time a shiareholder in Bancroft, but was a
creditor for a large sum. Since, however, Rhokana,
vihose financial stability was and 1s beyond all
argument, had guaranteed this debt, it can hardly
be saia that Nchanga was at all interested finan-
cially in Bancroftt's prosperity. Rhokana and
Nchanga are relatively old-~established and are
cheap producers. Bancroft was incorporated in
1953 and first came into production above January
1957, It encountered considerable physical diffi-
culties, notably by water; the planned rate of
development was not achieved and at the beginning
of 1358 production costs were still high,

From & peak of £43%6,10. per long ton in March
1956 the price of copper declined until on 1lth
Decewber 1957 it otood at £176.5, and in February
195G it was about £160. Without any binding
agrecrent to do so, most of the major world pro-
ducers of copper had cut production during 1957
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with the object of improving the world price. The
Inglo-fmerican group were by the end of 1957 the
only wvery large scale producers who had rot mads a
cut, Mr. Acutt, a joint deputy chairman of Anglo-
American, and depuby chairman chairman of the

three producing companies, lived in Salisbury and
mey be saild to have been in immediate control of
them. He formed the view that cuts should be made.
This wag partly the result of cutside prescures,
but he had in mind that the noral effect of the
general cut would be enhanced 1f a1l the wmajor
producers showed a solid front, amd thatv, although
the cut could by no means b relied on to raise
prices, it would be more likely to do so if the
Anglo-Anerican group perticipated. 4t Mr. Acutts
instance a meeting wes held in Salisbury on 26th
January 1958 at which Mr. Oppenheimer, chairman of
all four companies, Mr, Acutt and members of the
managerial, technical and financial staffe attended.
It was agreed in principle that a cut of ten per
cent, for one year should be effected if possible,
and means of doing this were discussed. The tar-
get programmes for the three miner for 1958 were
in round figures Nchanga 140,000 long tons, Rhokana
90,000, and Bancroft 40,000, making 270,000 in all,
O0f this some 240,000 had been the subject -of for-
ward sales contracts., It seems, nhowever, that
these were for the most part, if not entirely,
contracts to sell at market prices, not at fized
predetermined prices. Their imnortance was thus
in affording secured markets, and they gave no
direct financial advantage. L cut of 10% by the
group would merely mean that 24%,000 tons would bhe
produced, but practically all of this would be
placed under existing contracts as produced.

The difficulties which faced the meeting were
numerous and alfected the three companies in
different ways. 1t ig hardly necessary to say
that those present were well aware of their duty
to consider separately, and to protect, the inter-
ests of each company, a duty which they were all
well accustomed to performing. Any cut in pro-
duction is unwelcome to a copper mine, for fixed
costs are as high as 60% of the total, while
variable costs are no more than 40% Nchanga and
Rhokana were in a sense well able, as cheap pro-
ducers, to support the burden, though on a basis
of £162, the price on 27th Jenuery 1958, the
estimated cost to Nchanga would have been
£1,272,000, Bancroft on the other hand in its
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then condition was in no position to effect a cut In the PFederal
at all, Its reverne would on cutting by 4,000 Supreme Court
tons have come down by some £650,000, and it simply ——
could mot accept that at the ftime. IL was suggest- No. 12

¢d that Rhokena and Ncharnga's stronger shoulders

night bear the whole burden, but on this further
cut the estimated loss to changsa would have been Judgment .
469,000 and it wes felt that the extra loss of 7th November,
14 ,000 could not be justified from Nchanga's 1961.

po“nt of view. It was finally suggested that the
best method in the interests of &ll three compan-~
ies was for Rhokans and Nchanga to produce between -~ continued.
them the reduced £xoup total of 243,000 and for
uaAO]Oﬂb to go ovh of production for a year from
1st March 1958. this would mean an increase of
gome 13,00C tons above Rhokana and Nchanga's
planned production, & relatively small amount
vhich they were able to undertake, Nchanga's share
being estimated at about 9,000. Obviously this
would not only preclude any lose by cutting, but
should ensure some additional profit to them.
Cbvilougly also Bancroft must be compensated. The
cuantunm was reachzd by reference to Rancroftts
cebtual needs, It had to cover interest charges,
vrovide for continuing development required to
bring production to the full rated capacity of its
plant, and pay for necessary nunping operations.
The c1¢ure arrived at was £2,165,000; to be
divided between Nchanga and ﬁhokana in proportion
to actual production. In the event, Nchanga's
share proved to be £1,384,569,

Brigegs, F.J.

The next problem for the meeting was to
estimate the probable results of this proposal,
if carried out, on all three companies, As
regards Nchanga and Rhokana this was done by

calculations embodied in a graph showing profits
as they would be at various prices for copper

(a) on a straight ten per cent. cut, and (b) on
the slightly increased total production, but de-
ducting the proposed payment to Bancroft. The
graph showed that at any price above £130, which
wag lower than anyone!s worst Pxnectatlons,
WChapga would be better off on basis (b), at the
then price of copper it would be better off by
some £600,000, and if copper rose it would benefit
oorrespondingly. For Rhokana the critical price
waaz about £13%5, but the general effect was the
geme., Dancroft would have the maral advantage of
having participated in the group cut and the
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In the Tederal physical aldvantage of being able to concentrate
Supreme Court without financial anxiety on development which

yrould make possible full scale, and so cheap,
production after the shut-down. Here then was a

No. 12 scheme about which a shareholder cf any of the
Judgment. ﬁ@re¢ companies might well hgve becn enthusiasﬁic,
Binding agreements to carry it oul were made th=
Tth November, next day; it was duly put into effect, «nd subse-
1961, quent events proved that it was Jjust as beneficial

Briggs, F.J to each of the three companies oz any one of t@em
yomeEe could have hoped. Nchanga duly peid to Zancrofd

- continued. by monthly instalments the sum of £1,384,569, and

charged it against the yesxt!'s uroduction of copper.

The Commissioner decided that tinis was a
cepnital payment, and overruled an objection, sand
Nchanga appealed to the High Court without success.
Fchanga now appeals to us, and the zppeal lies
only on questions of law. We are not concerned
vith the nature of the payment by rhokana, or of
the receipt by Bancroft, The Comnissionerts case
in the High Court was fought on two grounds, which
I set out,

"The sole reason or, alternatively, the
Cominant reason for the said paynent was the
desire and intention of the sppellant and
Rhickana Corporation Liuited to provide the
sald Bancroft Mines Limited with the s=aid
funds to enable the latter to overcome its
technical and fineancial difficulties and, in
particular, to enable Bancroft to finance
certain uwnderground development work and 10
cover the interest on ite lozns.

"Alternatively, the said payments were
made solely and exclusively for the purpose
of eliminating competition in the production
end sale of copper and, or, of securing or
creating conditions favourable to and for the
enduring benefit of their trade,!

M™is was rether = renarkable atlhennt to face both
vays. The conflicting ideas o llchanga and Rhokana
on the one hand supporting Bancroft as an act of
charity, and on the other Lard grinding Bancroft in
the dust to reduce competition, seem to nave caused
some difficulty in the cross-examination of Mr.Acutt,
who was the only witness; but the High Court re-
Jected the first of the alternativ: contentions and
there was no attempt to revive it before ue, We are
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therefore concerned only with the second contention
and with the MHigh Court!s grouwnds foraccepting ity
if indeed it did. changa ol course contends that
the truth lies half way between the Commissionerts
two contentions, that the paynent was neither an
acy of cherity nur en attempt to improve the
nrolit-naking nachine (or secure an advantage of
an enduring nature for its own benefit), but a
temporary snd necessary expedient to enable it to
naintain or increase its own profits, which must
otherwice have been seriously reduced.

At the outset of his judgment the learned
gudge found that Mr. Lcutt was not only a witness
o truth, but wes "as was to be expected ....
entirely objective and helpful." He never in any
way qualified or varied this finding at any stage
of his judgment. He had before him a considerable
quentity of documentary evidence, but he nowhere
points to any discrepancy hetween any of it and
Mr. Acuttls oral evidence. e expressly accepted
iir. Acutt's evidence "that the Nchanga directorate
bona fide took the view that *the proposal was in

she interests of Hchanga fron a trading point of

view", and it was on this that Le rejected the
Commissionerts first contention. The learned
Julge then directed himself, as I think, with
nerfect correctress as to the distinction between
cupltal and revennue paynents, and that "the
ctuesgltion where to draw the line .... 1s one of

fact, or rather secondary fact,"

O the second issue the learned Judge, at
different points in his judgment, stated the facts
which he found relevent as followe,

" ..., while Mr. Acutt was of opinion that the
arrengement with Bancroft had no enduring
effect on Nchanga, he agreed that the applica-
tion of the cut to Nchanga would have meant
something of an upheaval there.!

" (1) Nchanga, in fact, treated the expendi-
ture as revenue in that they wrote off the
whole amount egainst the income of one year,
and the capital structure of the company as
represcnted in the accounts remained unaffect-
ed, This lends some measure of support to
Tehengats cese, because the ordinary prin-
ciples of accounting are relevant in an

In the Federal
Supreme Court

No. 12

Judgment.

Tt.. November,
1961

Briggs, F.d.
- continuved,



In the Federal
Supreme Court

No, 12

Judgment.,

7th November,
1961.

Briggs, F.J.
- continued.

178.

incuiry such as this. On the other hand
thers was no evidence ihat this was fthe only
way to deal with the matter.”

n(2) The payment was made out of circula-
ting capital and not out of, nor in conmnection
with, any item of fixed capital., This foature
also favours Nchanga's coniention, but its
limitations are implicit in the passcpe from
the judgment of Liord Grecocne ii,=, which 1 have
just recited. (3) The expenditure was of &
very large sum and apparently Guite unique.

It was incurred with the object of turning
what promised to be 2 subsvantial set-back
(the 10% cut) into a positive advantage., ot
onnly would any dislocation of lNchanga's
business ovrganisation be svolded, but tihe
development promised to be prefitable for
Nchanga. (4) The transaction temporarily
eliminated a competitor (Bancroft) from the
markets; but, on the other nend, it was
visualised that Bancroft would in due course
come back into the mariket stronger than before,
(5) The evpenditure wag not recurrent except
in the sence that cuts in coprer production
(not an unusual developrent in the industry)
ywere likely to recur srd that & comparable
situation might theoretically -rise.

"Weighing together thuse features in the
light of the authorivies, I have come to the
conclusion that, on the evidence, 17 is o
rossible and o proper inferoice vhat, to
borrow the words of Dixorn J. in the Sun Newg-—
papers case at page 364: T

'In principle the transaction must be
regarded as strengthening and preserving
the business organisation or entity, the
profit yielding subject, end affecting the
capital structure!

ol Nchanga., The ciiief object was tc preserve
from impairment and dislocation Nchanga's
organisation, The probabilities are that the
advantapges of this to Nchanga's business were
lasting, or, at =my rate, sulliciently lasting
to qualify as an 'enduring! advantage within
the meaning of Viscount Cavet!s dictum. 1T
that inference has not been displaced (and I
think it has not), my conclusion must be that
Hechanga Lave falled to dizcharge the onue of
showing that this exnenditure was not of a
conital nature,?
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It 20y e noted that the nunvered points (1) and In the Federal
(2) do not in any way lead towards the learned Supreme Court
Judge's conclusicn. I8 anything, they night

sugncest the contrary conclusion, but he 1s right No. 12

in treating them as inconclugive, Point (3) is

pernaps a nexns ol conflicting points. The first Jud sment
S

sentence szems tc susgest ‘capital", The second
gseems to favour "revenue®, The third is perhaps Tth Noveriber,
eguivocul, Point (4) has the sting in its tail, 1961.

On balance fthe arrangement was likely to strength-
en rather than reduce competition., Point (5) may
lean ftowards "capisel"; but a Yecouparable situa- ~ continued.
tion" was mosv unlikely to arise again, in that,

on the evidence, jancroft was expected to become

a cheap producer and 5o to bhe able at a future

date to bear a cut in production, 1f that should

prove necessary, without undue difficulty, or at

leags without the special difficulties which

existed in 1958,

Briggs, Fedo

I think I have set out fairly all the relevant
naterial on which the learned Judge relied. Much
of it appears at Iirst sight to be equivocal, And
I uw obliged to say that I find his decision
aifficult to underztand. I am not sure whether
the vords "1t is a possible and a proper inference!
ara coniined to the finding expressed in the quota-
tion from Dixon C.Jd., leaving subsequent matters as
ungualified findings, or whether all the findings
are subject to the comment that they form part of
"s possible and a proper inference?., And I am by
no neans sure what those words themselves mean.
1f they mean "a possible and therefore a proper
inference", T think they indicate a misdirection
if, as in this case, the whole decision turns on
that inference. The question in a case of this
kind is not what inferences could be drawn from
the evidence, but what inference should be drawn,
as being most fully in accord with the evidence
and the probabilities as & whole, and taking into
account that the onus lies on the taxpayer to
establish his facts on a balance of probabilities,
If the learned Judge had even said "a possible and
the proper inference", I should suppose that he
Tlad these principles in mind, but his words seen
rather to suggest that many inferences are possible
and, perhaps on a basls of onus of proof, any one
of them may properly bve drawa, at least if it fav-
ours the Crown. T think that must be misleading,
and may be wrong. It is very rarely that in a
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civil case, where nroof on a balance of probability
is enough, conflicting inferences frowm Tacts found
are so evenly matched in validity that reither can
be preferred to the other, If this was in the
learned Judget!s view a case of that type, he would
have been right in giving judgmeni for the Crown.

I have, as enjoined by Usher!s Wiltshire Browery
Ltd. v. Bruce, (1915) 4.C. £33, &L, attempted to
ascertaln the true meaning of the findings of fact,
and I think that probably was vhat the learned
Judge meant. 1 proceed on that assunpblon,

The question for decision 'n sccordance with
Lord Cavets test in Atherton v, Pritisn Insulated
& Helsby Cables, 10 T,C., 155, was the doninent

motilve and intention of the Ilchanga directors in
making the expenditure, and that intention may be
ascertained from what they did, as well as from
what they have said. It must be accepted that a
cut of 10% in production would probably have re-
sulted in some slight degree of "impairment and
dislocation of Nchanga's organization®, and that
the avoldance of that was an adva: tage which was
to scome extent lasting. I do not think therefore
that it can be said in strictness that there was
no evidence to support the learned Judgets find-
ings. -Nor was that the case put forward for
lchanga before us, They relied on submissions
that tiie decision was one at which no reasonable
Judge of fact could have arrived, and that the
true and only reascnable conclusion on the evidence
was the opposite of that Tound. =Edwarde v, Bair-
stow 1956 A.C. 14; GCooper v. Stubbs, (1925 2 Kb
753, 768. It must be rémentered 12 this case that
the Judge of fact has given reasons for his find-
ings, and especially that hie las given a findingon
credibility. See Chipembere v, k. unreported,
P,2.C, Appeal No. 56 of 1961,

Although the general subnission in the
Commissionert!s case that the sum paid was of a
capital nature is wide enough to cover the High
Court's findings, it is important that the grounds
on which the High Court relied were not specific-
ally raised in the Commissioner's case and were
not really part of the case put Forward at the
trial. In our typed record the examination-in-
chief of Mr. Acutt fills 26 psges, his cross-—
examination 130, and his re-exemination 8, In
chicf he dealt with the two contentions of the
Commissioner in this way,

20

40



10

40

181.

"rould you look at paragraph 2(b) of the In the Federal
Commissioner's case, Here it is csaid: 'The Supreme Court
sole reason or, alternatively, fthe dominant e
reason for the caid payment was the desire Yo. 12

end intention of the appellant and Rhokana
Corporation .iimited to provide the said

Bancroft Mines Limited with the said funds to Judgment.
enavle the latter to owercome its technical Tth November,
ancd financial difficulties and, in particular, 1961.

to enable Bancroft to finance certain under- oyt
ground development work and to cover the Briggs, F.J.
interest on its loans', What do you say ~ continued,
gbout that? - That 1s not correct. Nchanga ‘

had no share holding in Bancroft.

"Nchanga did have these loans. Was it
intended to protect repayment of the loans
or paymwent of interest on the loans? - The
loan, if it can be even considered to come
into account, or the notesg, were guarantecd
by Fhokana,

"WWas this, in fact, a factor which entered
into the minds of the directors when they
entered into this ggreement? -~  No,

"ihat, then, was the purpose of the direc-
tors in entering into the agreement? -~ The
purpose of the Nchengs directors was to bene-
rit Hchanga.

"Tr the way in which you have already
degcribed? - In the way in which I have
glready described.

"Would you next look at paragraph 2(c) of
tlie Commissioner's case, This is an alterna-
tive contention, Firstly, he says: 'The
sald payments were made solely and exclusively
Tor the purpese of eliminating competition in
the production and sale of copper and, or, of
securing or creating conditions favourable to
and for the enduring benefit of thelr trade.!
Let us deal, first oif all, with the elimina-
tion of copper competition., Is that state-
ment true, that the paynents were made solely
and exclusively for the purpose of eliminating
competition in the production and sale of
copper? - No.

"Was that the purpose at all? ~ No, the
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true position is that the directors of all
the three coupanies were of the opinion that
their overall production must be cut. The
vroblem with which we were confronted at our
aeeting in January, 1958, was how to achieve
this cut in production in a manner which
would be least detrimental to all three cor-
penies, The reason why it was decided that
Bancroft should cease iroduction for one yeer
was not that Hchenga and Rhokerns wishied to
eliminate competition on the part of Bancrofd,
but its costs of production were imech higher
than those of Nchenga and Phokana,

"But for that fact, Iv. Acutt, would it
have been decided to suspend Bancroft's
enture production for that one year? -~ No.

12ut because of that fact, it was so
decided and, therefore, payaent had to be
nade to Bancroft? -  Well, Bsncroft was
obviously not prepared to corsider such a
proposal without a payuent.

"aind then there is this second statement
which comes actually from cnre of the English
cases, that the puyments were made solely and
exclusively for the purposs ol securing or
creating conditions favourable to and for the
enduring benefit of that trade. Now, what do
you say about that? ~ 1 think that is in-
correct, The purpose of iichanga wes to avold
a cut in its production and to increase its
own production and thus maintain and if poss-
ible increase ite profits. Having regard to
the fact that there had to be an overall cut
in production, Nchanga could not have achieved
its purpose had Bancroft not agreed to suspend
production,

"They talk here about conditions favourable
to and for the enduring heneiit of trade. I
think you heave dealt witl: that already. Could
this agreement have been of any enduring
benefit? - I don't think so, The agreement
was to operate for a period of one year only
and it was to attempt tc¢ rectify the temporary
excessive supply over demend at the time, which
was one of the causes of the decline in prices,
It was a short term provlem which was ained, as
far as Nchanga wss concerned, as I saild bpefore,
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"at maintaining and if possible increasing
ichanga's profits during the period of one
year, during vhich the agreement was to
operate,

"Was there any kind of agreement or under-
standing between the Anglo-~American copper
producers cnd other copper producers either
in this country or abroad? ~ No, there
wag no such understanding at all.

"How are cuts in production regarded,
cenerally speaking, by copper mining compan-
ies or any wining conmpany? -  Well, as
temporary sxpedients, Dxperience has shown
they are temporary expedlents.

Biis Lordchip asked you a little earlier
when these cuts were restored and you said
producers didn't make announcements when they
restored their cuts, but do you know when
zome of these cuts were rectored? - Yes,
although they didn't make an announcement of
their cuts being restored, from the very fact
of their tonnages being published and their
Tigures given to date, 1t is clear to see
what the vproduction of a property is and the
cutes began to be restored about the middle
of 1958.

"fTow, we huve referred already to Ban-
croft's projected production of 40,000 tons
and you have pointed out that fthat was less
than one per cent. ¢ the world production
in the previous year? - Yes.

"Could the suspension of Production of
Bancroft for one year have had any effect
uporn. world copper prices? - No.

"Any enduring effects anyway? - No, T
think not, nor did anybody concerned think
that they could have.

"The agreement, you kave said, was for one
year? - The agreement was for one year and
when it was agreed to do this scheme, it was
never contemplated there would be any endur-
ing effect upon the copper market, particu-
larly as the directors of Bancroft were
determined to resume production in April,
1¢5¢, and in fact, did do so."
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The cross—examination was almost exclusively
devoted to establishing the Commissionerts first
contention, which, as I have said, wes rejected.
The only paessages which appear to be relevant to
the learned Judge's findings are as follows,

"You would have had an upheaval at three mines
because 1t would have been necessary Ifor then

probably to reduce their staff.®

"If they" (i.e. Nchanga and Rhokana) Ycut
clearly there was going Lo be hardship on
certain members of their sitaff as well.M
(i.e. as well as Bancroft's).

It was never suggested %o ixr. Acutt in cross-—
exanination that the transection wags intended to
strengthen or preserve the business organization
or entity, or that the chief object was to pre-
serve from impairment and dislocation Nchanga's
organization, or that to do so might be expected
to confer some lasting benefit on Nchanga. The
sentences quoted above, if read iu thelir context,
do not really support the learned Judge's find-

ings. Mr. Acutt was being asked about the efTects
of a cut of 10% on Bancroft, and particularly about
hardship likely to be caused to employees dismissed

by Bancroft. I¥very question for some pages had
related to Bancroft, and then the record reads,

"The question was, when did it first occur
to you that Bancroft should csase production
entirely? Was 1t on that Sinday morning? -
It was & suggestion which arose out of mull-

ing over the whole problem on that Sunday
morning.

"And it was appreciated right away this
would involve uprooting all employees, the
Bancroft township and everythiing that went
with 1it? = It would mean tie closing down

of the service plant if it ceased production,

"And many employees would have to be dis-
charged? - Yes.,

"And alternative enployuent would have to
be found for them? - Yes,.

"It was quite revolutione+y from the point
of view of the Bancroft comuunity to close
down that mine?® - Yes, wmy lord. Going to
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another point, if I. may, exactly the same point
would occur if either of the other two mines
reduced, You would have had an upheaval at
three mines, because it would have been
necessary for them provably to reduce thelr
staff,

"In so far ag you gentlemen were concerned,
you then thought it would probably be bettexr
from the group point of view for Nchanga and
Hiokana to do the production, having regard
to the low price of copper, is that right? -
Ko, the grouppoint of view was never brought
into cousideration at all, Each of these
nines was discussed as separate entities with
separate problems and the fact that we were
together over a long neriod mweant that we
discussed the things openly, obviously from
each point of view, but the group as such on
wnich there has been quitea lot of emphasis
has no standing at all,

"7ou discussed the question of a cut. It
wags obvious Bancroft couldnt't cut., What was
the sequence after that? You then sald there
were figures to show that it would be inad-
vigable for Nchanga and Rhokana to cut? -
That if they cut clearly there was going to
be hardship on certain members of their staffl
as well, and the whole cost of their produc-—
tion ig increased by the lowered production.
That led to am obvious conclusion that really
the thing tc do 1s to try to increase produc-
tion on any mine, in fact, that goes for
Bancroft too, but clearly in the cilrcumstances
there was no question of a unilateral increase
in production at any one mine. The discussion
wes how best to a chieve an overall reduction
in the tonnage of copper =znd therefore it was
natural that some point should be drawn to the
fact that there were certain mines which were
producing at a higher cost, and the effects of
these cuts on Rhokana and Nchangu were dis-
cussed, and it led, I think, to a very under-
standable point being made by the Consulting
Engineers that quite clearly if Bancroft,
which was *the highest cost producer, went out
altogether there were immense gaing for Rhok-
ana and Nchanga possible if they took up the

In the Federal
Supreme Court

No. 12

udguent .

Tth Iovember,
1961,

Briggs, F.J.
- continued,



In the Pederal
Supreme Court

No. 12

Judgment .

7th November,
1961,

Briggs, F.J.
- continued.

186.

"gdditiondl tonnage, and it was calculated on the
graph which I think has been put in since in the
afternoon on the preliminary figures available this
clearly looked as being more advantageous %o
Nchanga and not quite so advantageous, but
advantageous to Rhokana in ordinary normal
circumstances,"

Counsel never reverted to the guestion ol an
"upheaval®at Nchanga, or "hardship' to its employ-
ees, It is of course apparent from the context
that Mr. Acutt, in using the word “upheaval' was
thinking exclusively in terms of reduction of siaff.
Impairment and dislocation in any general sense
were never mentioned. Mr, Acutt was merely conced-
ing that to reduce staff means an uphesval for
those dismissed. There is, morsover, evidence of
Mr. Acutt elsewhere, which was not touched in
cross—exanmination, that Nchanga's organization was
not such as would be materially impaired or dis-
located by a temporary cut of production, but that
on the other hand it had achieved “great flexibil-~
ity both in regard to plant capacity and mining
operations® and was thus able to Y“adapt itself to
swift changes in the scale of production.® This
was proved during a two months! strike iate in
1958, If the learned Judge relied on the two
phrases which I have quoted, he must either have
misunderstood their meuning, or asgsumed that they
involved consequences which did not spring from
then,

The evidence, accepted as Lrue and candid,
given at length and tected so far as the Crown
thought necessary, though not directed specifically
to those matters which the learned Judge thought
decisive, in effect contradicted his findings in
every respect, I find it unnecessary to quote,
but it is perfectly clear that on that evidence the
Nchenga directors were not in the least concerned
with strengthening or preserving the business
organization as a whole., That was quite unneces-~
sary,., Their object was to avoid a large temporary
loss of revenue, and if possible to enhance profits
over the same short period. It is equally clear
on the evidence that no real impairment or disloca-
tion of Nchangat's orgaenization was likely or
expected if this cut took place, and that by trans-
fers within the group or teo other employment the
companies expected and were agble to nitigate to a
great extent the dislocation and hardship wanich a
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cut would cause to individuals, The evidence
directly contradicts the finding that "the chief
object was To preserve from impairment and dis-
locntion Nrlwnga's organlzation.? The desire to
cause agliittle hardship as possikle to dndividual
eaployees nay have been a factor in the decision,
but It is unreasonable to suppose that it could
have been a major, much less the dominaunt, one;
and the evidence shows that it was not. On the
issue of lasting benefit to Nchanga, 1t 1s not
clear vhether the learned Judge considered that
benefit wouvld continue beyond the period of the
one yeer cut, If he did, his finding is contrary
to the evidences; but if he thought that benefit
over the one year was an enduring advantage within
Lord Cavets test I think he misapplied the test,
I think alco that in this case it is falr to
regard the findings as a wiole, rather than to
analyse them in detall. If this is done, it is
apparent that the decislon in this case was not
really on a question of degree, The acts and
motives of the Nchanga directors considered as a
whole should have led directly to a single con-
clusion,.

If we were dealing with the verdict of a jury,
or with findings of Special Commissioners given,
ag so often, without reasons, I should assume that
the judges of fact, without imputing conscious
Talsehood to Mr. Acutt, must have considered that
hig views were coloured by his wishes and that
Hchanga's intentions as shown by its Roardt!'s acts
were a better pointer to motive than the oral
evidence, That often happens, and a finding made
on these lines connot easily be attacked. But here
the position 1s gquite different, If, which I do
not for a moment accept, the evidence of conduct
suggeste that the motive of INchanga was such as to
make this a capital payment, that inference is
expresgly negatived by oral evidence of motive and
intention which has been accepted as true. If the
orgl evidence is true, no inference contradicting
it can be a proper inference, If the learned
Judge had rejected, or even given qualified approv-
al Lo, the evidence of Mr, Acutt, his conclusion
might be supportable, though 1t would not commend
itself to me. As it is, I think the judgment is
self-contradictory. On the finding as to credibil-
ity, there could he only one true and reasocnable
conclusion, that uwiis peyment was a revenue trans-
action. On this aspect of the case I wish only to
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add that I agree with all the reasons given by the
learned Chief Justice for adopbting this view.

I would allow the appeal with costs and order
that the assessnent be amended accordingly.

(Sgd.) F.A. BRIGGS.
Federal Justice,

DATED at SALISBURY this T7th day of November,
1961.

JUDGMENT of QUENET, F.J,

I have had the adventage of reading the judg-
ments prepared by the learned Chief Justice and by
Briggs, P.J. But for one matter, I express my
respectful concurrence with the conclusions they
have reached and consider there is nothing I can
usefully add.

It was submitted the learned trial judge mis-
directed himself on the question of onus. The
relevant passage in the judgment reads: %Welghing
together these features in the lisht of the author-
ities, I have come to the conclusion that, on the
evidence, it is a possible and a proper inference
that, to borrow the words of Dixon, J. in the Sun
Newspapers case at page 364: ’

'In principle the transacilon must be regarded
as strengthening and preserving the business
organisation or entity, the profit yielding
subject, and affecting the capitul structure?

of Nchangs. The chief object was to preserve from
impairment and dislocation Nchanga's organisation,
The probabilities are that the advantages of this
to Nchanga's business were lasting, or, at any
rate, sufficiently lasting o quallify as an ‘'endur-
ing! advantage within the meaning of Viscount
Cavet!s dictum, If that inference has not been
displaced (and I think it has not), my conclusion
must be that Nchanga have failed to discharge the
onus of showing that this expenditure was not of a
capital nature, On this aspect of the case my
decision is for the Commissioner,!

As I understood the appellant's counsel, he
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submitted there would be 10 ground for complaint
f by the words" ,... 1t is & posgsible and a
roper inferernce ...." the learned judge neant to

ﬂy; "1t ig & possible and tize proper inferenceh;
I, on the other hand, in using these words h
ntonded to conve, that on a consideration of the

tures of whicli he gpoke, Nls conclusion was

sed upon a possible as opposcd to a probable
Terence, he migﬁ*“ectﬂd himgelf because the
)”;ldﬂi was only required to establish a balance
of provabll¢by in ite favour The answer to this
question, so 1t seers to nme, LS to be found in the
lansuage uSed by Dixon, J., guoted by the learned
trial judge and adopted by him for the purpose of
expressing his own conclusion., The operative
vords in the passage cited, sre: ".,...the trans-
actiorn must be regarded....” If that be a correct
view of the matter, the meaning cof an otherwise
eguivocal phrase beconmes clegr - it means: "it is
g poseible and the proper InlereliCCesscee’

QD”‘“

e Rl by {-J- cn };) B (')

_: N
x—— €~

,_1

Ia)

As T have saild, my dissent is limited to this
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(Sgd.) V.E, QUENET.
Pederal Justice,

DATED at SALISBURY this T7th day of November,
1961,

No. 13
NOTIRICATION OF RESULT OF APPEATL

To: The Registrar of the High Court of Southern
Rhodesia, Viittcent Building, Jameson Avenue,
SALISBURY,

Messrs, Scanlen & Holderness, Barclays Bank
Building, Manica Road, SALISBURY.

The Federal Government Solicitor, Central
House, Central Avenue, SALISBURY.

TAKE NOTICE that the Federsl Supreme Court
sitting at Salisbury on the 16th and 17th days of
October, 1961, has considered the above appeal.

of the matier., I agree the appeal should be

In the Pederal
Supreme Courdt

No. 12

udgment.,

‘[th November,
1961.

Quenet, F.J,
- continued.

No, 13

Notification of
result of
appeal.

7th December,
1961.



In the Federal
Suprenc Court

No. 13

Wotification
of result of
appeal,

Tth December,
1961

~ continued.

In the
Privy Council

No., 14

Order granting
opecial ILeave
to Appeal,

27th June, 1962.
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AXND FURTHER TAKE NOTICE that the said rederal
Supreme Court has on the 7th day of November, 1961,
finally determined the same and has allowed the
appeal with costs.

A¥D IT IS CORDERED that the Commissioner of
Taxes amend the assessment of the Apnellant Zor
the year ended 31st March, 195¢ in terms of para-
graphs (c¢) and (4) of the grounds »f appesl.

GIVEN UNDER MY HAND and the Seal oi the

Federal Supreme Court.
(8gd.)

ASHISMANT RECTISTRAR,

J. LI, HEARN

this Tth doy of Decewber,

No., 14
ORDER GRANTING SPECIAL ITEAVE TO APPEAL

AT THE COURT AT BUCKINGHAI{ PATACE
The 27th day of JUNE, 1962
PRESENT
THE QUEEN'S MOST EXCHLIENT MAJESTY
LORD PRESIDENT MR. BROOKE

MR. SECRETARY PROFUMO MR. BEVIN

WHEREAS there was this day read at the Board
a Report from the Judicial Committee of the Privy
Council dated the 21st day of June 1962 in the
words following viz:-

WIIEREAS Dby virtue of His late Majesty
King Edward the Seventh's Order in Council of
the 18th day of October 1909 there was re-
ferred unto this Committee a humble Petition
c¢f The Commissioner of Taxes in the matter of
an Appeal from the Federal Supreme Court of
the Federation of Rhodesia and Nyasaland
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between the Petitioner (Resvondent) and
Mehanga Consnlidated Torver HMines Linmited
Respondent (Lppellant) sctting forth: that
the feiitioner desires To obtain specinl

leave to appeal from a Judgment of the said
Tederal Supreme Court delivered on the 7th
Tovember 1961 allowing an Ap»eal by the
Respondent from a Judgment of the High Court
of Southern zbodesia dated the 9th May 1961
whereby an AL»peal by the Respondent against
tne disallowance of its objection to an income
tax assescment made unon it Tor the year end-
inz 3lst llarch 1959 was dismissed: that the
assessment wos made in respect of the Respond-
ent's inceome frow copper mining and the
question is whether a sum of £1,384,569 paid
to Bancroft Mines Liuited falls to be included
28 an expenditure on revenue account in the
connutation of the said income or whether the
gaid sum falls to be excluded from such com-
putation as being an expenditure on capital
accounts And humbly praying Your Majesty in
Council to order that the Petitioner shall
have specilal leave to appresl from the said
Judgment of the Federal Supreme Court of the
Federation of Rhodesia and Nyasaland dated

the T7th day of November 1561 or for further

or other Order:

"THE LORDS OF THE COMIIITTEE in obedience
to Hie late Majesty's said Qrder in Council
have taken the humble Petition into considera-—
tion and having heard Counsel in support
thereof and in opposition thereto Their Lord-
ships do this day agree humbly %o report to
Tour Majesty as their opinion that leave
ought to be granted to the Petitioner to enter
and prosecute his Appesl against the Judgment
of the Federal Supreme Court of the Federation
of Rhodesia and Nyasaland dated the 7th day of
November 1961

"And Their Lordships do further report to
Your Majesty that the proper officer of the
aaid Pederal Supreme Court ought to be
directed to transmit 1o the Hepisirar of the
Privy Council without dclay an authenticated
copy under seal of the Record proper to be
laid before Your Majesty on the hearing of
the Appeal upon payment by the Petitioner of
the usual fees for the same."

In the
Privy Council

No. 14

Qrder granting
opecial Leave
to Appeal.

27th June, 1962
- continued
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Privy Council

No. 14

Order granting
Special Leave
to Appeal.

27th June, 1962
- continued.
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Production Cuts
announced by
Vorld Producers.

(Undated)
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HFR MAJESTY having taeken the said Report
into consideration was pleased by and with the
advice of Her Privy Council to approve thereof and
to order as 1t is hereby ordered that tne same be
punctually observed obeyed and carried into execu-
tion,

VHEREQOF the Governor-General or QOfficer
administering the Government of the Federation of
Rhodesis and Nyasaland for the fime being and all
other persons whom it may concoern are to take
notice and govern themselves accordingly.

(Sgd.) W.G. AGNEW.

EXHIBITS

EXHIBIT 9. - PRODUCTION CUTS ANNOUNCED BY
WORID PRODUCERS

In order to attempt to correct the growing
burden of over-supply, various producers commenced
production cuts from about May, 1957. A large
numper of the smaller high cost producers however
announced that they could not o«fford to cut pro-
duction, By December, 1957, the following major
producers had announced red:ictions in output as
follows:-

Date Coumpany Quantity
50th May, 1957 Roan Antelope 10%
30th Mey, 1957 Mufulire 10%
15th July, 1957 Miami (Arizona) 15%
15th July, 1957 Inspiration (Arizona) 15%
15th July, 1957 Phelps Dodge 9,000 tons
20th July, 1957 Annaconda (Yerington) 16%
12th September, Calumet and Hecla Closure 4
1957 (Michigar) mines
2,000 tons
17tk Scptember, (Miami (Arizoma) Purther 5%
1957
17th September, Inspiration (Arizona) PFurther 5%
1957
13th December, Kennecott 124

1957
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On 1lth January, 1958 the Chilean producers
announced that they would cut production by 10%
provided that other countries collaborated, Union
Miviere in the Congo cut 10¢% on 15th January, 1958,
Phelps Dodge a further 9% on 20th January, 1958 and
Kenmecott a further 10% av its United States plants
on 24th Januvary, 1958. On this perticular day the
L.M.E. Price was £161,12.6.

further cuts vere amnounced by producers in
South West Africa (in Pebruery), Peru (in Karch),
Canada (The International Nickel Company, in March,
Aoril and July) and the United States ( March to
June). At the nid-year, ‘the total of announced cuts
Trom the then existing capacity rates was at a
veerly rate of approximately 450,000 tons,

TXHIBIT 10. = DOCUMENT showing PROFIT before and

after Production Cut,

NCHANGA CONSCLIDATED COPPER MINES LIMITED

By 27th January, 1958, the price of copper had
fallen to about £162 per long ton. At this price
the eflect of a 10% cut in production would have
becen ag follows:

(a) Position before cut planmned production:
144,600 long tons per annumn

£23 425,000

Revenue @ £162 per long ton
18,726,000

Cost @ £129.5 per long ton
£92,10. O

23+ 0. O
14. 0. O

Mine Cost
Railage, Freight, etc,
Royalty

PROFIT before Tax £ 4,699,000

(b) Position after cut preduction:
1%0,140 long tons per annum

Revenue @ £162 per long ton

Cost as =bove £18,726,000

less saving on variable

costs of 14,460 long

tons @ £74 per long tan 1,070,000 £17,656,000

Ilade up of
40% mine cost £37
Railage, Freight, etc, 23

£21,08%,000

Royalty 14
£74
PROFPIT before Tax £ 3;4273000

THEREFORE LOSS BEFQRE TAX BY CUTTING IS £1,272,000

Exhibits

9.

Production Cuts
announced by
World Producers.

(Undated )
- continued.

10.

Document show-
ing profit
before and
after production
cut,.

(Undated)



Exhibit s
11.

Document show-
ing loss before
tax on
production.,

(Undated)
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EXHIBIT 11. - DOCUMENT showing LOSS before tax
on rroduction.

NCHANGA CONSOLIDATED COPPER MINEGS TLIMITED

If Nchanga and Rhokana had to absorb the full
cut of 10% of 270,000 tons, i.e. 27,000 tons be-
tween them the apportionment of the cut, based on
planned production, would have been:

f

Nchanga 144 600 - 16’700 +ong
233’;60

Rhokana 2%%*%88 = 10,300 tons
9

The cost of this arrangement to Nchanga would
have been as follows:

(a) Before cut. Production 144,600 tons.

Revenue @ £162 per long ton £2%,425,000
Cost @ £129.5 per long ton 18,726,000
Mine Cost £92.10, 0
Railage, Freight, etc. 2%, 0e O
Royalty 14, 0., O

£4,699,000

| — ]

(b) After cut. Productiocn 127,900 tons.,
Revenue @ £162 per long ton £20,720,000

Cost -~ as above £18,726,000

Less saving on
variable costs
of 16,700 tons
@ £74 per ton 1,236,000 £17,490,000

£3,230,000

Therefore loss before tax on

cut of 16,700 tons is £1,469,000

EXHIBIT 12,

This Exhibit is a graph, accompanying the letter,
Exhibit 14, which was later replaced by the graph
Exhibit 13, see page 194a. Exhibit 12 has not
therefore been printed in the Record.

10
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EXHIBIT 13. - GRAPH comparing relative costs of
increased and cut production.

Graph comparing
relative costs
of increased
and cut pro-
duction,

(Undated).
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EXHIBIT 14. - LETTER, Rhokana Corporation Limited 77 Bxhibits
to The Inspector of Taxes (Companies) Salisbury. e

14.

Letter,

Rhokana Corporat-
ion Limited to
The Inspector

23th December 1959,

o

The Inspector of
P.0. Box 8143,

Paxes (Companies)

QLT TR T of Texes
| .L.[J ];U}' \J}‘_Y L] (Companies )
Dear Sir, Salisbury.
SUBVENTLION PAYMUNTS TO BANCROFT MINES LIMITED 28th December,
1959.

e refer to a recent interview at your office
with IIr, Palentine when the subvention payments
made o Bancroft Mines Limited by this Comnany and
lichenga Consolidated Copper lMines Limited were
discussed. At this interview we were asked to
vproduce figures to substantiate our statement that

he sovings anticipated by Rhokana and Nchanga
wonld, 2t least, have equalled the payments to be
made to Baucroft,

e enclose our file copy of figures (all on a
monthly basig) extracted prior to the final agree-
ment with Bencrofit, together wilh a graph of these
Iirures, which show quite clearly that even at the
L,il,E, price of £170 ruling in iarch, 1958, Rhokana
and Xchaenga, after making the subvention payments,
would, in one year, have made a combined saving of
approximately £1.2 millions,

The greph shows that the “break-even" L,M.E.
prices Tor Rhokana and Nchanga were approximately
£135 and £130 respectively. which meant that both
compenies could suffer a further drop from the
L M.E. price of £170 and still gain under the
proposed agreement with Bancroft. It was hoped,
however that the overall reduction in output would
strengthen the L.M.F. price and an increase oi £10
per ton would have brought in a further £2.4
millions on the basis of a combined planned pro-
duction of approximately 240,000 long tons.

We would point out that although the subven-
tion payments totelled £2,165,000, the figure of
£2,000,000 was us~d in the abovementioned calcula-
tions for fthe simple reason that the balance of



Exhibits

14.

Letter,

Rhokana Corporat-
ion Limited to
The Inspector

of Taxes
(Companies)
Salisbury.

283th December,
1959

- continued.

15.

Letter, Nchanga
Consolidated
Copper Mines
Limited to
Bancroft Mines
Limited. (Annexure
"c" to Case of
Nchanga Consolid-
ated Copper Mines
Ltd. in the High
Court of Southern
Rhodesia.)

27th January,
1958.

196,

£165,000 would be offset by interest paid by
Bancroft to Rhokana and Nchanga.

We hope that the enclosed figures will help to
clarify the position and we should be grateful if
vou would return them after they have served your
purpose.

Yours faithfully,

ANGCTO-AMFR ICAN CORPORATION OF SOUTH AFRIC, LIMITED
Secretaories.

Per. 10
ﬁLJB/.AJAL .

EXHIBIT 15. - LETTER, Nchanga Consolidated Copper
Mines Limited to Bancroft Mines Limited.
(Annexure "C" to Case of Nchanga Consolidated
Copper Mines Ltd. in the High Court of

Southern Rhodesia. )

NCHANGA CORSOLIDATED COXFER IMINES LIMITED

Bank Chambers,
Jameson Lvenue
Salisbury.

27th Jenuvery, 1958. 20
The Secretaries,
Bancroft Mines Limited,
P.0. Box 1108,
Salisbhury.

Dear Sirs,

Curtailment of Group Copper Qutput

We refer to discussions held Jointly with your
Company and Rhokana Corporation Limited on the
existing low price of copper when it was proposed
that the three companies should, during the year 30
commencing March, 1958, curtall their production
by a tonnage equal to. 10% of their plammed output
for 1958. It was also suggested that if practicable
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the reductlion should be implemented on a Group
basis. snd that Rhokana and ourselves should submit
proposals in this regard for consideration. This
dletter records our Joint proposals, which will be
confirmed by a similar letter from Rhokana.

We understand thet despite some measure of
success you arve still experiencing the operational
difficulties referred to in your Company's Amnual
Penort for the year ended 30th June, 1957. It can
be assumed therefore that your production costs are
substentially higher than those of either Rhokana
or ourselves, with nc prospect of lowering them
until such time as you are able to increase the
tonnage milled and copper 1s produced at the full
rated capecity of the plant av your mine, We
understand further that for this purpose a large
developnent programme must be undertaken,

Tn these circumstances a 10% reduction in your
planned output of 40,000 long tons of copper during
1958 may possibly increase your production costs to
the extent that you could not, in view, inter alia,
0f the heavy burden of interest payments on loans
and on the 5% Notes, continue mining operations
except under the greatest difficulty. The produc-—
tion costs of Rhokana and ourselves will obviously
alzso be affected by a 10% reduction in output, but
to a lesser extent.

The total plemmned output of all three compan-—
les for 1958 is 270,000 long tons, and the proposed
10¢% reduction is therefore equal to 27,000 tons. On
a Croup basis the greatest saving will be achieved
if your Company, as the higheest cost producer, will
cease production for the proposed period of one
yvear. The difference between the tonnage your
Company expects to produce this year (40,000 long
tone ) and the proposed reduction in Group output of
27,000 long tons will be made up by Rhokara and
ourselves, which can be obtained at comparatively
low cost.

In consideration of your ceasing production
for one year on the basis set out in this letter
Rhokana and ourselves jointly undertake the payment
to your Company of a total sum of £2.,165m. during
vhe year that your Company will not have been in
production, The payments will be made monthly, the
first being on or about 31st Mexrch, 1958. The pro-
portions payable by Rhokena and ourselves will be a
matter for settlement between the two companies.

Exhibits
15.

Letter, Nchanga
Consolidated
Copper Mines
Limited to
Bancroft Mines
Limited (Annexure
"¢" to Case of
Nchanga Consolid-
ated Copper Mines
Ltd. in the High
Court of Southern
Rhodesia. )

27th January,
1858

~ continued.,
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Consolidated
Copper Mines
Limited to Bancroft
Mines Limited
(Annexure "C" to
Case of Nchange
Consolidated
Copper Mines Ltd.
in the High Court
of Southern
Rhodesia. )

27th January,
1958

- continued.

198.

It is understood that the abovementioned
undertaking will enable you during the period of
one year to cover your interest on outstanding
loans and on the 5% Notes, to pay for the essential
development required to allow your Company to pro-
duce at the full rated capacity of the plant and to
pay for the pumping operations which are necessaery
at the Bancroft No. 1 shaft, This will put your
Company into a pocition to resume mining operations
at short notice on o full production besis and
therefore at a considerably lowsr cost per fton than
can be achieved now,

It is estimated that after allowing for the
cost of the abovementioned undertaking, the profits
of Rhokana and this Company would even at the pres-
ent price of copper be higher than if a 10% cut in
production were initiated on a separate basis by
each company.

We appreciate that if your Company agrees to
our proposals it will not be possible to cesase
production abruptly. We confirm that any copper
produced in the period March/fpril, 1958, while
closing down operations are in progress, and any
revenue arising from its digposal, shall be ignored
for the purpose of the arrangement set out in this
letter.

We also appreciate that if your Company agrees
to the proposal it will affect many of its employees
and the community at Bancraft; we very much regret
that this step will be neccssary and we shall make
every endeavour to assist wherever possible. We
nevertheless consider that in the overszsll circum-—
stances the proposals we have put forward in this
letter, in conjunction with Rhokana, are the most
suitable that cen be arranged for all three com-
panics,

Yours faithfully,
ANGLO-AMERCIAN CORPORATION OF SOUTH AFRICA LIMITED
Secretvuries.,

per E.,R. Denman,
OTP/HM.
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EXHIBIT 16. - LETTER, Bancroft Mines Limited to
Respondent. (Annexure "D" to Case of Nchanga
Consolidated Copper Mines Limited in the High
Court of Southern Rhodesia.)

BANCROFT HMINES LIMITED

Bank Chambers
Jameson Avenue
Salisbury

27th January, 1958.
e Secretaries,
Fchanga Consolidated Copper
ines Limited,
. Box 1108,
SALTEIURY .

CURTATLMENT OF GROUP COPPER QUTPUT

We thank you for your letter of todayt!s date
setting out your proposals, in conjunction with
Rhokana Corporation Limited, in regard to the
cessation of production by this Company for one
year commencing in March, 1958. We have to advise
that the Joint preposals are acceptable to this
Company and we will accordingly arrange to cease
producticn on the basis set out in your letter.

7o confirm the arrangements we are addressing
a similar letter to Rhokana Corporation Limited.

Yours faithfully,

ANGLO~AMERICAN CCORPORATION OF SOUTH AFRICA LIMITED
Secretaries,

Per E.R. Denman,

0T2/HI.

EOIIBIT 18. —~ EXTRACT from the MINUTES of a
MEETING of DIRECTORS of Bancroft Mines
Limited held at Leslie Pollak House,
Kitwe, on 5th lMarch, 1958,

4, PRODUCTION POLICY:
(a)

Arrangements made with Rhokana Corporation
Limited and Nchanga Consolidated Copper

Exhibits

16.

Letter, Bancroft
Mines Limited to
Respondent.
(Annexure "D" to
Case of Nchanga
Consolidated
Copper Mines
Limited in the
High Court of
Southern
Rhodesia. )

27th January,
1958.

18.

Extract from
the Minutes of
a Meeting of
Directors of
Bancroft Mines
Limited held
5th March, 1958,



Exhibits
18.

Extract from
the Minutes of
a Meeting of
Directors of
Bancroft Mines
Limited held

5th March, 1958,

- continued.

19,

Extract from
the Minutes of
a Meeting of
Directors of
Nchanga Con-
colidated
Copper liines

Timited held on
5th March, 1958.

20.

Ixtract from
the Minutes of
& MNeeting of
Directors of
Fhokama
Corporation
Limited held on

5th March, 1958.

200,

Mines Limited for a 10% reduction in the
combined output of the three companies
during the year commencing March, 1958,
in terms of which the Coupany would cease
production for a year, were CONFIRMED.,

CERTIPIED a true extract.
ANGLO AMERICAN CORPORATION OI SOUTH AFRICA LIMITED
Secretaries

per (Signed) E.R. Dennman.

EXHIBIT 19. = EXTRACT from the MINUTES of a
MEETING of DIRTCTORS of Nchange Consolidated
Copper Mines Limited held at Leslie Pollak
House, Kitwe, on 5th larch, 1958

t=

T e
.

4, PIIANC
(b) Production Policy

Arrangements made with bancroft Mines
Timited and Rlokana Corporation Limited
for a 10% reduction in the combined out-
put of the three conmnpanies during the
year commencing MMarch, 1858, in conse-

quence of which the Companyl!s production
would have to be increased to an average
of 12,260 long tons per month, were
CONFIRMED.

CERTIFIED & true extract,

ANGLO AMFRICAN CORPORATION O SQOUTH AFRICA LIMITED
Secretaries.

per: (Signed) E,R. DENMAN.

EXHIBIT 20. - EXTRACT from tHe MINUTES of =
MEETING of DIRECTORS of Rhnkana Corporation
Limited held at Leslie Pollak House, Kitwe,
on 5th March, 1958.

3¢ DIINANCE:
(b) Production Policy
Arrangements mace with Bancroft Mines
Limited and Nchanga Consolidated Copper
Mines Limited for a 10% reduction in the
combined output of the three companies
during the year commencing March, 1958,
in comsequence of which the Company's
preduction would have to be increased
to an average of 7,775 long tons per
month, were CONFIRMED.
CERTIFIED a true extract.
ANGTO AMERICAN CORPORATION OF SOUTH AFRICA LIMITED
Secretaries.
per: (Signed) E.R. Dennan.
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OPERATING ACCOUNT
For the year ended

202,
TCTRAGT of IYHIBIT 22, - ANNUAL RVWPORT of
Tichengs Consolidated Copper lMines Limited
for the year ending 31lst IMarch 1959.

% NOHANGZ CONSOLIDATED COPPER MINES LIMITED

31st March 1959 ) (Incorporated in Northern Rhodesia)

o g e S, “Rar g < it p .

1958 . 1958
4,5%9,961 Stock of metals and concentrates, 1lst ~ Sales of metals and £ £
1st Aipril, 1058 4,751,383 concentra'test " £26,290,987
. Less: Payments to
13,988,607 Operating Costs 14,412,277 Rancroft Mines
1,195,381 Depreciation 1,289,934 Linited - see
; o directors!
- o Stock of metals and concentrates
6,064,228 Balance to profit and loss account 7,266,585 31st March, 1959 5,606,796 4,751,383
28,356,564 £30,51%,214 £30,513,214 £28,356,564
- - T
PROFIT AND LOSS ACCOUNT Tor the year ended 3lst March 1959
£ £ £ & £
208,771  Head office administrative Balance from operating account 7,266,585 6,064,228
expenses . 220,842 )
185,192 Interest vava - Interest receivable and other |
’ : payable 176,200 revenue 993,192 1,203,252
Directors! fees, inciuding | S
£25,000 additional re-
muneration payable under
28,137 article 86(L) 28,200
6,845,380 Profit before taxation, carried down 7,834,535
7,267,480 28,259,777 | £8,259,777  £7,267,480
2 - s 3 . v
y4'715,000 Am%unt plzgldea f?r income o Profit before taxation, brought
ax on the year's profit 5,130,000 down 7,834,535 6,845,380
4,370,380 Net profit for year, carried down 4,704,535
26,845 £7,8%4,5
;845,380 £7,834,535 £7,834,535 £6,845,380
1,000,000 Apgiggiéizigefor capital 729450 Net profit for year, brought down 4,704,535‘ 4,370,380
Dividends s ! Provisfon For taxation in previous
Inte?is. . . yearg no longer required - see
nter ?egs iiﬁg.egﬁigzﬁ diredqtors' report 400,967 25,531
lent to BS.Odf (1958 - Unappropriated profits, 1lst April,
1,050,000 35.0d4) per unit net 1,050,000 1958 850,154 954,245
Recommended final of
158.2.44 per unit less
gm% m%hmkmtto)
| s5.6d. (1958=7s.0d.
23450,000 per unit net 3,325,000 4,375,000
3,500,000
\ 850,154 Unappropriated profits Zlst Iiordy, 1959 851,276
15,350,154 £5,955,656 -
’ ) £5,955,656 £5,350,154

SALISBURY, 9th July, 1959.

Exhibits

22

Extract from
Annual Report of
Nchanga Consoli-
dated Copper

Mines

Limited for

the year ending
31lst March, 1959.
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NOTES ON THE ACCOUNTS

1. There are contingent liabilities in respect of:
(a) a guarantee jointly =nd severally with
Rhokana Corporation Limited of the dividend
on and redenplion at varyin% premiums of
£1,055,727 (1958-£1,088,%27,) 5 per cent re-—
deemable cumulative preference stock
issued by Rhodesia Copper RefineriesLimited;

(b) other guarantees amounting to £65,000
(1958 ~ £65,000).

2. Contracts for capital expenditure not provided
for in the accounts amount to approximately
£340,000 (1958 - £1,270,000).

%Z2e There are comnitments:

(a) To subscribe by 31lst July, 1961, for
further Federal Treasury Bonds amounting
to approximately £2,000,000 (1958 -
£3,500,000);

(b) in respect of deferred liabilities under
deeds of covenant amounting to £108,000

4 Wo mrovision has been made for depreciation of
either mining properties or shaft sinking mnd
development. Depreciation is provided on buildings,
machinery, plant and shaft equipment and in addition
thereto, renewcls and obsolescence are normally
charged to operating account either directly or, in
the case of certain short life equipment, by the
operation of provision accounts, Movements on the
provision accounts during the year werec as follows:

1959 1958
£ &
Balance 1st April, 1958 391,000 319,000
Charged to Operating Account 305,000 334,000
696,000 653,000
Less: Expenditure 279,000 262,000
Balance 3lst March, 1959 £417,000 £391,000

5. No provision has been made in the accounts for
the proportion of deferred liabilities in respect
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of African employees! pensions attributable to ser-
vice prior to lst April, 1956,

6. The cost of copper in stock includes royalty on
32,275 long tons payable at the time of production
but excludes royalty on 4,73% (1958 - 4,73%3) long
tons which would on the basis of the royalty rate
ruling at 31let March, 1859, have amounted to
£121,000 (1958 - £71,000). Royalty on thiz tonnage
is payable by specified minimum instalments related
to the then current price, and will be finally
settled by %0th Sepbtember, 1964.

Te. The amount of £3,130,000 provided for tazation,
covers the estimated lisgbility to Federation of
Rhiodesgia and Nyasaland taxes and forelgn taxes on
the profits of the year.

8. Oterling and South African balances are convert-
ed into Rhodesian currency at par.

9, The sunm of £4,375,000 shown in réspect of divi-
dends is the amount payable by the company. In
respect of dividends payeble by the London paying
agents to or to the order of members whose register-
ed addresses are in the United Kingdom, or to
members who have mandated payment to addresses in
the United Kingdom, there is deducted United ingdom
income tax at the standard rate as reduced where
appropriate by a provisional allowance in respect of
Federation of Rhodesia and Nyasaland taxes by way of
relief from double taxation, except where authority
has been received from the Inspector of Torelgn
Dividends to pay withoubt such deducilon.
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EXHIBIT 25, - REVIEW of BOOMS and STUMPS and
GRATH SHOWING EFFECT.

o review of the past history of the metal
trade would be complete without some comment on the
price cycle es it has affected non-ferrous metals,

The price cycle is an admitted fact, although
many efforts have been made by well-meaning but
ili-advised planners to abolish it. It can be
throttled dovn for a time but like a repressed
digease 1t merely btreaks out in the Tform of more
unpleasant and violent symptoms.

Price movementse are of course usually due to
changes - elther actual or foreshadowed in gupply
and demand; iIn free markets therefore sentiment
is a powerful factor. We will have a look at
copper price movements over the last 150 years and
merely try to observe whether there is any sort of
ratural rhythm in the price curve and to note the
contemporary political or economic events which may
have digturbed that rhythm,

Referring to the gravh on page we observes-—

The copper price was relatively low at around
£80 o ton in 1705. Around 1785 the Irench political
situation was becoming ugly, revolution actually
breaking out in 1789. rom then onwards, during
the great wers of the Directory and later »f
Napoleon Buonapsrte the copper price rose strikingly.
The peak seems to heve been reached in 1308 when it

geillated beftween a "high"® of £200 and a %“low" of
£1%30. After Mapoleon had been defestcd and trade
became more normel the price fell and dipped to £85
in 1830, It hardened somewhat till 1836 (a "high"
of £117) only to fall again to between £80 and £90
in 1850, The impending outbreak of the Crimean war
(viiich actually began in 1854) pushed it up to £13%5
in 1853 but it fell again to below £70 by 1870,

-t 0

J

The Tranco Prussian war (1870-1) forced the
price up temporarily to £108 but it soon began to
fall again till 1895, (In 1889~1900 great dis—
coveries of copper were being made in the U.S.A.)
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It rose egain velween 189% and 1900, the Boer War
doubtless Thelpirng the rise,

The Tiret World War (1914-18) resulted in
coppexr touching £153 in 1917. After that war a
trade depression followed zmd by 19%2 the pnrice
was down to only £25: During the Second Vorld war
the U.K. CGovernment pegged coppner at £62 but the
price shot skywards once the trekes were released,
helped by the Korean War (1950-%) and oy Ausrican
stockpiling., The price hit £4%6 in 1956, Then
came the inevitable decline and in 1998 the rrice
went down to £160.

Prices have also been influenced frou time to
tinme by generael commercial and banking crises, by
speculative attempts to "cormer" the narket and by
producers?! outpub restriction schemes.

Psychological reasons also affect the price
curve, There seems to be a tendercy for a price
boom to start towards the end of ecach decade and
for a smeller upward ripple in the middle of each
decade., But this tendency con be easily disturbed
by unforeseen factors, so that it is unwise to
reckon definitely on a 5-yesr minor and 1l0-year
major oscillation,

We have only taken copper as an exanple, The
other main netals which are traded in freely (in
contradistinction to thosz whose guotations are
fixed by & Tew large producers) have behaved in s
somewhat similar fashion.
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1948, 1957 and 1960

(as nublished in the Review of Hon-ferrcus Metals
sved by the British Metal Corporation Limited)

U.S. A

Congo

Cenada

Chile

Norithern Rhodesia
Australia

Japan

Mexico

Peru

Philippines

South and S.W.

Africa

Other countries

Sino-Soviet bloc

~—

D e T R NI N Nl L WL L S L L S

LONG TONS

- ROVIEW of WORID COPFER PRODUCTION,

1948 1957 1960
745,000 | 975,000 | 975,000
153,000 | 2%6,000{ 300,000
215,000 | 322,000 | 390,000
438,000 | 477,000 | 520,000
223,000 | 429,000 | 565,000

54,000 | 105,000

80,000 90,000

60,000 60,000

339,000 56,000 | 17¢,000
40,000 50,000

70,000 80,000

241,000 | 255,000

2,113,000 |3,040,000 3,560,000
177,000 | 460,000 | 540,000
2,290,000 |3,500,c00 | 4,100,000
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EXHIBIT 32.

209,

- COPPER CONCENTRATES PRODUCTION

Exhibits

of BANCROFT MINES LIMITED for 1957.

1957

February
March
April
May
June
July
August
September
October
November
Decenber
1958
J anuary
February

March

(RATLED TQ SMBLTER )

Recoverable Copper
in concentrates produced

Long Tonsg

611
364
739
683
1264
1068

2381
1956
1165

32,

Copper
Concentrates
Production of
Bancroft Mines
Iimited for
1957.

(Undated)

mud rush skip
damaged
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