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1. This is an appeal (pursuant to special 
leave granted by Her Majesty in Council on the 
3rd day of July 1964) from a majority judgment 
of the Full High Court of Australia, dated the 
25th day of February 1964, disallowing an appeal 
by the Appellant from a judgment given on the 
8th day of May 1961, by Taylor J. sitting in the 

20 original jurisdiction of the High Court of
Australia. By his judgment Taylor J. disallowed 
an appeal by the Appellant taxpayer against an 
amended assessment of income tax and social 
services contribution in respect of the year of 
income ended the 30th day of June 1952.

2. The question in issue is whether the 
Respondent Commissioner of Taxation wrongly 
disallowed pursuant to the Income Tax and Social 
Services Contribution Assessment Act 1936-1952 

30 as a deduction from the Appellant's assessable 
income for the year in question, the sum of 
£271,240, that being the amount claimed as a 
deduction during the relevant year which was 
said to have been expended in or in connexion 
v/ith the Appellant's activities to secure sites
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for the sale of the Appellant's products.

3. In considering the facts giving rise to this 
question it is necessary to refer to the manner in 
which the Appellant conducted its business prior 
to and up to the relevant year in issue. At all 
material times the Appellant was engaged in the 
business of selling and distributing motor spirit 
to service station operators (who in turn sold 
that product to the public) in competition with 
other suppliers of motor spirit. For some years 10

p.5 1.19 prior to 1951 sales were made to service station
operators mainly through "multi-pump" stations at 
which were installed tanks and pumps "belonging to 
different competing oil companies and to which 
motor spirit was supplied by each of competing 
companies whose tanks and pumps were installed at 
any particular service station. Each operator 
thus offered to the public a choice of a number of

p.6 1.29 different "brands of motor spirit. The pumps and
p.6 1.37 tanks remained the property of the oil companies 20

concerned arid were subject to the right of the 
service station operator to give notice (one

p.6 1.10 month) for them to be removed. In practice, the
tanks were not removed, as there was in existence 
a trade convention by which a company which had 
received notice of removal would make its existing 
tanks on a particular site available to its 
successor.

p.250 1.9 4. On the 14th August 1951 one of the Appellant's
competitors in the sale and distribution of motor 30 
spirit to service station operators - The Shell 
Company of xlustralia Limited - announced that it 
intended to introduce immediately "a solo site" 
scheme whereby it would supply its products only 
to service station operators who purchased their 
requirements exclusively from it. Shortly after

p.10 1.33 this move others of the Appellant's competitor oil
companies put into operation similar schemes.

5. The Appellant decided to take steps to ensure 
that certain service station operators would sell 40 
only its products and those of certain other 
companies. In the case of the Appellant there were 
difficulties in the way of introducing a plan to 
induce selected service station operators to sell 
its products only. In the first place there was a

p.92 1.19 doubt whether its financial reserves in August
1951 were sufficient to finance such a plan, and.

p.10 1.19 secondly it did not market any forms of lubricating
oil which would be essential for an operator 
conducting a one-brand service station. 50
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Accordingly it joined forces with three other
oil companies in order to secure sites where p.11 1.7
their products might, in common, he resold to
the public. The companies so joining forces
were referred to as "the co-operating companies".

6. At the outset it was decided to establish 
so-called "Independent" service stations and, 
initially, it was proposed that attempts should 
be made to secure the co-operation of service

10 station operators at selected sites in
continuing to purchase and resell the products
of the co-operating companies by undertaking to p.15 1.20
paint, at the cost of those companies, the
service station premises in certain standard
distinguishing colours together with a display
sign identifying each station as an "Independent p.40 1.37
Service Station", by which means it was thought
that t-ie operators would obtain the benefit of
an extensive advertising programme which the

20 co-operating companies had decided should be 
undertaken. Certain expenditure was laid out 
by the Appellant in connection v/ith. that scheme.

Subsequently however, the Appellant and p.21 1.42 
the co-operating companies decided to make 
financial payments in order to obtain trading 
ties with service station operators at selected 
sites. Accordingly by February 1952 and p.27 1.41 
thereafter "financial assistance" (called 

30 "Development Allowances") was being paid to
service station operators in the form of lump 
sum payments.

8. For the purpose of providing the financial 
assistance called "Development Allowances" the 
Appellant in the year ending the 30th June 1952 p.30 1.19 
entered into a considerable number of contracts 
v/ith service station operators in several 
Australian States. These contracts were cast 
in a number of different standard forms but for 

40 the purposes of the case it was agreed that 
there was no significant difference. By the 
two forms of contract selected for the purpose p.247 1.1 
of illustration :- p.247 1,18

(l) The Appellant undertook :-

(a) to pay to the service station p.247 1,12 
operator a specified lump sum of money p.249 1.2 
described as a "development allowance". 
(As Taylor J. found, there was no p.176 1.31 
obligation on the service station
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operator to use the sum he received on the 
improvement of his site and, as Counsel for 
the Appellant said in opening, the operator 
simply got the amount and what he did with 
it was his business);

p.247 1,16 (b) to supply the operator's requirements of 
p.249 1.6 products marketed by the Appellant;

p.247 1.18 (c) to assist the operator to develop his 
p«249 1.8 business by providing him with a comprehen­ 

sive merchandising plan as described in a 10 
brochure already in his hands.

(2) The service station operator :-

p.176 1.31 (a) was as above stated under no obligation
to use in any particular way any sum of 
money paid to him;

(b) agreed :-

p.247 1,23 (i) to increase the sale of the 
p.249 1.14 Appellant's products to the best of his

ability (but was not bound to purchase 
from the Appellant any or any stated 20 
quantity of its products) ;

p.247 1.25 (ii) to refrain from reaching any 
p.*249 1«16 agreement, either verbal or in writing,

with any other wholesale distributor
of petroleum products;

p.247 1.28 (ill) to resell from his premises only 
p.249 1*19 the brands of motor spirit approved of

by the Appellant from time to time (in 
p.249 1.22 one of the forms of contract,

specifically referring to the products 30
of the other co-operating companies as
approved);

p.247 1.31 (iv) to permit the Appellant or its 
p.249 1.26 contractors to paint such part of his

premises which, the Appellant should 
consider as being ancillary to the sale 
of its products "to the company's 
standard colours";

p.247 1.35 (v) to make no alteration to the 
p.249 1.30 arrangements for a fixed and specified 40

period of years; (which ranged from 3 to 
10 years over the contracts entered into 
as hereinbefore referred to);
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) that if the business should be sold p. 248 1.1 
or otherwise transferred during the p. 24 9 1.32 
specified period of years a condition of 
such sale or transfer should be that the 
arrangement evidenced by the agreement 
should continue for the unexpired 
portion of the period.

9. Of the total amount of £271,240 claimed as an
allowable deduction the sum of £270,569 was paid p. 16 9 1.27

10 out by the Appellant for the purpose of providing 
to service station operators the financial 
assistance called "Development Allowances'1 in the 
manner hereinbefore described; the balance of 
£671 was expended in making structural alterations 
(£386) and performing concrete work (£285) on some p.234 1.32 
of the sites occupied by operators who entered 
into agreements with the Appellant. Of the sum 
of £270,569 some part was paid direct to service 
station operators to obtain their co-operation

20 and some part "was p. aid to others of the co­
operating companies under an agreement among the p. 103 1.22
co-operating companies that the total expenditure
incurred in obtaining reselling outlets in the
manner set out above should be "borne by them
according to the ratio of their respective sales
through reselling outlets during an earlier base
period. The payments made by the Appellant to
the other co -ope rating companies were made by way
of adjustment after taking i.cto consideration the

30 amounts which they had expended and the amounts
which the Appellant had expended. The Respondent 
makes no point of the fact that some part of the 
sum of £270,569 was paid direct to service station 
operators and some part by way of adjustment in the 
manner described. In summary the following sets 
out how the sum of £271,240 claimed as a deduction 
is made up :

(a) Development allowance payments 
direct to operators and by v/ay 

40 of adjustment with co-operating
compani e s £27 0,569

(b) Structural alterations £ 386 

( c ) 0 o ncr e t ing £ 285

£271,240

10. As to the total amount of £271,240 which the 
Appellant claina to be an allowable deduction for

5.
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Income tax purposes under the three heads set out 
above, the Appellant contends that the amounts 
represent deductible outgoings chargeable to revenue. 
The Respondent on the other hand contends that none 
of the amounts claimed is deductible, and that the 
payments were outgoings of capital or of a capital 
nature. Further as to all the amounts claimed as 
deductions by the Appellant, the Respondent 
contends that they are not outgoings incu.rred in 
gaining or producing assessable income nor f.'.re they 10 
necessarily incurred in carrying on a business for 
the purpose of gaining or producing such income.

11. In addition to the payments made by the ^.ppellazrfc 
in the year to the 30th June 1952 under the agreeneuts 
for the provision of financial assistance called 
"Development Allowances" to service station operators, 
the Appellant also, in the same year, as a result of 
the circumstances arising in its trade from the 
development of the one-brand service station 
system as is described above, expended the sum of 20 

pp.406-410 £607,843 in the purchase of service stations or of 
pp.405-406 sites for service stations and laid out the sum of 

£144 , 205 in securing ties by the making of loans to 
service station operators. These amounts (which are 
not in question in this appeal) indicate the 
substantial character of the re-organisation of 
marketing and distribution methods occasioned, in the 
trade by the introduction of "solo site" trading.

STATUTORY PR07Ija.OHg;

12. The main sections of the Income Tax and Social 30 
Services Contribution Assessment Act (hereinafter 
referred to <.-.:. s "the Act") material to the present 
case are :

(a) the definition of "allowable deduction" in 
Section 6(1) which is as follows :-

" ! allowable deduction* means a deduction 
allowable under this Act";

(b) the definition of "assessable income" in 
Section 6(1) which is as follows :-

"'assessable income 1 means all the amounts 40 
which under the provisions of this Act are 
included in the assessable income";

(c) the definition of "taxable income" in Section 
6(l) which is as follows :-

6.
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"'taxable income' means the amount 
remaining after deducting from the assess­ 
able income all allowable deductions";

Section 17 which is as follows °~

"17. Subject to this Act. income tax and 
social services contribution at the rates 
declared by the I&rliament shall be levied 
and paid for the financial year which 
commenced on the first clay of July, One 

10 thousand nine hundred and fifty, and for 
each financial year thereafter, upon the 
taxable income derived during the year of 
income by any person, whether a. resident 
or a non-resident."

(e) Section 25(l) which is as follows :-

"(l) The assessable income of a taxpayer 
shall include -

(a) Where the taxpayer is a resident -

the gross income derived
20 directly or indirectly from all

sources whether in or out of 
Australia and

(b) where the taxpayer is a non 
resident -

the gross income derived 
directly or indirectly from all 
sources in Australia -

which is not exempt income."

(f) Section 51(l) which is as follows :-

30 "51(1). All losses and outgoings to the 
extent to which they are incurred in 
gaining or producing the assessable 
income or are necessarily incurred in 
carrying on a business for the purpose of 
gaining or producing such income, shall be 
allowable deductions except to the extent 
to which they are losses or outgoings of 
capital, or of a capital, private or 
domestic nature, or are incurred in

40 relation to the gaining or production of 
exempt income -"

7.
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THE RESPOITDMT S GEHERAI

13. The following are basic features of all forms 
of payments made "by the Appellant :

(1) The payments were lump sum payments made once 
and for all.

(2) In return for the payments the Appellant 
secured a trading tie with the service station 
operator concerned.

(3) Some payments were used to effect improve­ 
ments to the premises of operators, either by the 10 

p. 176 1.37 Appellant or the operators, but, as Tajrlor J.
found, the evidence showed that the operator 
"simply got the amount and w.'iat he did with it 
was his bus ine s s " .

(4) The amount of the total payment was in each 
case determined solely by competition for the site 
between the competing oil companies.

(5) The payments were not determined by gallonage 
of motor spirit sold or to be sold from the site 
and were not equivalent to trade rebates or 20 
discounts .

14. All forms of payments and agreements between
the Appellant and service station operators involved
the following essential characteristics :-

(l ) The securing of sites as retail outlets for 
the sale of the Appellant's products.

(2 ) The exclusion of the sale at the site of the 
products of any competitors not approved by the 
Appellant.

(3) The assurance that the Appellant's petrol
tanks and pumps would remain on the site. 30

(4) Advertising rights for the Appellant on the 
site .

15. Further :-

(1) The expenditure did not constitute ordinary 
incidents of the conduct of the Appellant ' s 
business.

(2) The whole of the expenditure was for the 
acquisition of capital assets bringing into 
existence a new trading or "business structure -

8.
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a change from one involving the use of 
multiple pump service stations with liability 
to lose tanks and competition on the site to 
one of tied slat ions, fewer of them, 
elimination of competition on the site and 
exclusive advertising. The trade ties thus 
obtained were capital assets of an enduring 
nature.

(3) The expenditure resulted in the exclusion 
10 of competition from other oil companies

unless approved by the Appellant on the sites 
of the tied service stations, which resulted 
in security of outlets at least for a number 
of years arid possibly indefinitely; this 
advantage was of an enduring nature or 
condition.

(4) The expend it tire constituted the buying
off of competition by its competitors
(other than from its co-operating companies).

20 (5) The expenditure was not related in any 
real sense to purchases made from the 
Appellant; there was no obligation on the 
service station operator to purchase any 
required amount of motor spirit or gallonage, 
the determining factor being the amount of 
competition for the specific site; the 
expenditure was not therefore in the nature 
of a rebate or discount on purchases.

(6) The payments were made once and for all, 
30 there being no recurring element. Individual 

payments should be looked at separately.

(?) The Appellant by the payments obtained 
an enlargement of its goodwill - an enduring 
benefit.

(8) The payment in each case was in the 
hands of the service station operator a 
receipt of a capital nature, and as it also 
conferred an enduring benefit upon the 
Appellant, it was capital expenditure.

40 16. What the Appellant did was in effect to
acquire by means of substantial payments outlets
for the sale of its products. In a minute the p.431 1.1
payments were described as a mode of acquisition
of service stations. In considering whether or
not the payments were capital payments the
basic considerations are the character of the

9.
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advantage sought, the manner in which it is to be 
used, relied upon or enjoyed and the means adopted 
to obtain it (compare Dixon J. in Sun newspaper 
Ltd, v, Federal. Commissioner of Taxation 61 C.L.R. 
337 at 363 J. In the present case all these 
considerations lead to the conclusion that the 
payments were capital payments. The character of 
the advantage sought and the manner in which it 
was to be used, relied upon or enjoyed v/ere the 
obtaining of sites for the sale therefrom of only 10 
the brands of motor spirit approved of by the 
Appellant from time to time and ties with operators 
thereon, the means adopted were financial payments. 
The basic consideration is that the Appellant was 
buying these enduring benefits by financial 
payments. The fact that there v/as intense 
competition between oil companies for sites 
demonstrates that the ties were of considerable 
value. The fact that the price paid was determined 
by the competition for each site is also relevant 20 
as showing that the payments v/ere not in the 
nature of rebates or discounts. But fundamentally, 
in determining whether the payments were of 
capital or a capital or a capital nature, the 
determining factor is the consideration that the 
Appellant purchased the enduring benefit of tied 
sites for the sale therefrom only of products 
approved by it from time to time.

17. All the payments v/ere equivalent to actually 
purchasing the freehold of selling sites and are 30 
comparable with the following other capital 
expenditure by the Appellant :-

pp.406-410 (l) During the year in question, the Appellant
purchased service station or sites for trie same 
for £607,843.

pp.405-406 (2) During the year in question, the Appellant
nade loans to operators to secure ties amount­ 
ing to £144,205.

18. Further, as Taylor J, found :-

p. 171, 1.45 (1) There was intense competition among 4°
companies in the trade for what v/ere thought 
to be "strategic" sites, and this competition 
v/as the vital factor in determining how much or 
how little it was necessary for any company to 
pay to secure a site.

p.172 1.1 (2) The amounts which were paid were
determined by the intensity of the competition

10.
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and the lump sums which were paid were laid 
out by one or other of the competitors to 
secure the resultant advantage. In relation 
to sites in revpect of which it secured ties 
the Appellant in conjunction v.ath the other 
co-operating companies paid what competition 
demanded,,

(3) Tho lump sums paid to service station p.176 1.16 
operators by the Appellant (and its co- 

10 operating companies J were not 'paid either in 
form or in substance as the equivalent of 
trade rebates or discounts calculated on the 
basis of the estimated trade turn-over at 
each particular site.

(4) The payments which were made had no real p.178 1.35 
relation to gallonage arid by no stretch of 
the imagination is it possible to assimilate 
them to the position of a trade rebate or 
discount.,

20 19. The payments and the agreements involved 
the bringing into existence of assets or 
advantages for the enduring benefit of the 
Appellant within the meaning of Viscount Cave's 
statement in 3_ritislj__ln_sulated and Helsby Cables 
v._Atherton (1926)I.C. 205 "at"~2iy:

(l) The agreements in Victoria and New South p.153 1.7 
Wales were in most instances for periods of p.154 1.13 
5 years or more. In New South Wales only 3 
agreements were for less than 5 years and 

30 about 20 were for 10 years. The pattern 
in other States was similar.

(2) "Enduring" in this context does not mean 
"that the advantage which will be obtained 
will last forever": See per Taylor J. in 
B.P. Australia Limited v. Commissioner of 
^Taxation citing Latham C.'J. In Bun News pa/per 
Ltd. v. Federal Commissioner of Taxation
61C.L.R. 337 at 355.

(3) The tie for the payment held to be a 
40 capital payment in Strick v. Regent Oil 

(1964) 1 W.I.R. 116(Twas for llTyears.

(4) The benefit here obtained was of a more 
definite character and more readily 
identifiable as such than the asset or 
advantage recognised by Viscount Cave as

11.
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enduring in the 11613137 C ab 1 e a case (1926) 
A.C. 205 where the benefit was the goodwill of 
employees resulting from the establishment of 
a fund for their "benefit - see per Taylor J. 
in B.P. Australia Ltd. v. Commissioner of 
Taxation.

(5) In any event all the lump sum payments 
whether used for capital improvements to the 
sites or otherwise were made once and for all 
and were not recurring. So far as payments 10 
pursuant to the "Development Allowance" 
agreements are concerned once a site had 
become tied to the Appellant the benefits were 
likely to endure indefinitely. Thus for 
example in a country town an oil company would 
often not need more than one site. Once a, 
situation emerged in which each of the major 
companies had its own site, it would not be 
likely to be interested in acquiring a further 
site and accordingly the tied operator would 20 
tend to remain tied after his original 
agreement had run out. He would be unlikely 
to be able to obtain any consideration from 
any other company and, if he did not continue 
to take supplies from the company to which he 
was originally tied, he would be in danger of 
losing his whole business. Accordingly, the 
oil company to which he was originally tied 
would be in the stronger position and he would 
be wanting to remain with it. Thus, the 30 
benefits resulting from the original payments 
would be enduring.

p. 53 11.3-13 (6) The evidence v/as that there were not a
great number of agreements renewed when their 
period ran out.

(7) .Other examples of capital payments for 
advantages of limited periods are to be found 
in the following cases and judgments :-

Henriksen v. Q-rafton Hotels (194-2) 2 K.B. 
184 tC.A. J - The teaa"nt of a hotel 40 
covenanted with the Landlord to pay all 
charges which might be imposed in respect 
of the licences. Charges in respect of 
monopoly value imposed in respect of the 
re-grant of the licences for 3 years were 
held capital in nature and not deductible. 
Du Parcq L.J. said at pages 195-6 :-

12.
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"It is true that the period for which the 
right was acquired, in this case was three 
years and no more and a doubt may be 
raised whether such a right is, of 
'enduring benefit 1 or 'of a permanent 
character'. These phrases, in my 
opinion, were introduced only for the 
purpose of making it clear that the 
'asset' or 'right' acquired inust have 

10 enough durability to justify its being 
treated as a capital asset ..........
'Permanent' is indeed a relative term 
arid is not synonymous with 'everlasting'. 
In my opinion the right to trade for 
three years as a licensed victualler 
must be regarded as attaining to the 
dignity of a capital asset .......... ".

In Sun rTevrepapers Limited v. Federal 
Oomj.iiis'sTonej" of JDaxation (1938 J 61 C.L.R. 

20 337 at" page 3^2", Di£oif"J*. said :

11 ........... the lasting character of
the advantage is not necessarily a 
determining factor. In John Smith & 
Son v. Moore (1921) A.C. 13, the coal 
contracts which Lord Haldane and Lord 
Surnner thought v/ere acquired at the 
expense of capital had a very short
term"

United Steel v. Oullington 23 T.C. 71 
30 TcT.ATTPayment to cloBe" dovm steel mills 

for I_0__yj3_ars_ held a capital payment.

20. By the payments and agreements the Appellant 
acquired or added to its "profit yielding 
subject" - per Sixon J\ in Sun Newspaper Case 
61 C.L.R. at  36'0""citing Lord Blaclcburii 'in~nJnTted 
C oil ieries v. Inland^ Rev enl!e~T?oranii3 si oners 
TT93~OT S.C.215 at 220, 12 T.C. 1248 at 1254.

21. The payments and agreements involved the 
acquisition of goodwill of sites or the enlarging 

40 of the Appellant's goodwill. Payment for the 
acquisition or enlargement of goodwill is a 
capital payment. Here the Appellant's goodwill 
was enlarged through the establishment of a 
large number of service stations selling and 
advertising the Appellant's brand of petrol to 
tlie exclusion of that of its competitors (other 
than its co-operating companies). Compare :-

13.
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United Steel v. Cullington 23 T.C. 71 - Payment 
of1 £180, 000 to~~a competitive company to_ clos e 
doro for 10 years held to "be a capital"payment.

Collins v. Joseph Adamson (1938) 1 K.B. 477 - 
"Purchase price of another company to close it 
down held a capital payment.

Sun Newspaper Ltd, v, Federal Commissioner of
^axation 61 C,L.R.337 ~ Payment Tor "purchase
of a competing newspaper company to cljpae_it
clown held a capital payment. The Respondent 10
relies upon the whole of the reasons for
judgment of j3ixoii__J_. in this leading case.

22. The payments and agreements were nade for the
purpose of the removal or prevention of trade
competition on the site or to buy off opposition
of other trade competitors on a site and were
accordingly capital payments. The competition
and opposition here "bought off were the con petition
and opposition of other companies' products being
sold at the sites, 20

Compare:-

Associated Portland Cement v. Kerr 27 T.C. 103 - 
Trump Sum payment "to directors with expert 
knowledge to prevent them competing held a 
capital payment.

Gollins v, Joseph Adamson (1938) 1. K.B. 477, 
above referred to.

Sun Newspaper Ltd, v, Federal Commissioner of 
Taxation 61 C.L.R. 337, above referred to.

23. The transactions in the present case may be 30 
regarded as joint ventures between the Appellant 
and the reseller for the selling of petrol secured 
by money payments. Payments for such purpose are 
essentially capital in nature.

Boyce v. Whitwick Collieries 18 T.C. 655 at 
682 where'there was a joint adventure in the 
supply of water to the Council.

24. The correctness of the decisions of T_aylor___J_._
and of the majority of the Pull High Court are,
it is submitted strongly reinforced by the reasons 40
of the Court of Appeal in the recent decision in
Strick v. Regent Oil Gomjany Liraited (1964)
nr.I.R. 1166.

14.
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The following summary of the facts of the 
case is taken from the judgment of Lord 
Denning M.R. at pages 1172-1173 of the report :-

"There are three large suppliers of petrol in 
this country - Shell, Esso and Regent. Since 
the war there has been intense competition 
between them. Each of these three ,-;reat 
companies has sought to get the owners of 
garages or filling stations to soil its brand of

10 petrol only, and not to sell the brands of 
others. Each seeks to get the retailer to 
soil its brand of petrol exclusively. The 
competition is so intense tiiat they call it an

y war- 1 The retailers have not 
slow to take advantage of this war between 

the giants. They have bid the one against the 
othor. They ask each of the big companies: 
'TJhat v;ill you pay me if I tie myself to your 
products? ' In the early stages the inducement

20 held out by each company was a simple rebate. 
The company would offer the retailer a rebate 
of a farching or thereabouts on every gallon 
of petrol if he would promise to sell its 
brand to the exclusion of all others. The 
retailer would tie himself to the company 
offering the most rebate. Competition forced 
the rebates up. The next stage was that 
ins to ad of a rebate, the company paid a sia?. in 
advance to the retailer each year according to

30 thu estimated gallonage for the corning year. 
So the retailer received cash in hand at the 
beginning of the year, and then at the end of 
the year the figure was adjusted up or down 
according to the gallonage actually supplied. 
The retailer would tie himself to the company 
offering the best advance payment. Tiie third 
stage was, that instead of an advance for one 
year, the company paid a lump sum in advance 
for five or six years ahead; and this was

40 adjusted up or down afterwards according to the 
gallonage sold. That was the stage reached in 
Bo lam' s_ _case (1956) 37 T.C. 56 where Danckwerts J. 
held that these advance payments made by a company 
were payments of a revenue nature. They were not 
capital expenditure. They could be deducted by 
the company in calculating its profits for tax 
purposes.

We have now reached a further stage. Some 
of the retailers have taken even greater 

50 advantage of their bargaining position. They 
have extracted from the oil companies a sum in

15.
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advance which is not to Toe returned in any 
circumstances, and furthermore, in such a form 
that the retailers hope it will not "be taxable in 
their hands. This form is known as 'lease-­ 
sublease 1 .

I will describe it by reference to one of 
the cases. FIRST, THE LEASE. Green Ace Motors Ltd. 
owned a garage and filling station in the ITorwich 
Road, Ipswich. On June 11, 1956,
Regent paid Groon Ace Motors the sun of £5,000 10 
which was described as ''paid by way of prei-iium.' 
In return, Green Ace Motors demised to 
Regent the garage and filling station for 10 
years from May 13» 19555 at a rent of £1 a year. 
The £5»000 was calculated in this v<a;/ : It 
war rptiriated that Green Ace Motors would, 
during the 10 years, sell 1,200,000 gallonc of 
petrol, and that the rebate on that gallonsgo would 
be at about Id. a gallon. That cones to £5,000 
over the 10 year a / ggCOmY, TEE SIIBLEASS. On 20 
the same day, June 11^ 19~56, Rf.perTf 
sublet the property back again to Green Lcc Llotors. 
They subdemised it for 10 years less three days 
from May 13, 1955, at a rent of £1 a year. This 
sublease contained a specific covenant which tied 
Green Ace Motors to Regent . They 
covenanted that during the term of the sublease 
they would buy all their requirements of motor 
fuels from Recent and they would not sell 
any fuel except that supplied by Regent. 30 
They covenanted also to keep the premises 
open for the supply of fuel and not discontinue 
business or reduce the number of puinps. They could 
only assign the premises if they got a responsible 
person who would covenant to observe the tie. 
THIRDLY, ADDITIOIRI PAYMMT. On the s.^r.o dcy , 
June 11, 1956, Regent agreed that if 
during the 10 years Green Ace Motors 
bought from them more tna,n 1,200,000 gallons, they 
would pay or allow by way of rebate a penny a gallon 40 
on every gallon over 1,200,000. In other words, 
if Green "Ace Motors sold JVIORE than the estimated 
gallonage ey were to rece ve extra payment. But 
there was no provision for any adjustment if they 
sold L_E_SS than the estimated gallonage. TJiere was 
no provision for a repayment of any part of the 
£5,000. Regent made similar agreements 
with the other owners of garages, but usually for 
longer terms of years and bigger payments. in 
some cases the sun paid was not described as a 50 
'premium' but just as a 'sum'".

16.
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The case was heard by Mr. Justice Pennycuick who 
reversed the decision of the Special Commissioners 
of Income Tax that the payments were of a revenue 
nature. His Lordship held that the payments were 
of a capital nature. On appeal the Court of 
Appeal consisting of Lord Denning M.R. 
Danckwerts L.J. and Diplock L.J. held unanimously 
(confirming Pennycuick J.) that the payments were 
of a capital nature. Lord Denning M.R. at pages 

10 1174-1175 said :-

"Even if one look? at the transaction in a 
business sense one gets the same result. The 
paj/rient was made so as to acquire an exclusive 
output for Regent's oil for a tern of 
years. This was an asset of a permanent nature 
which, would bring in revenue throughout the 
term." ................. Regent make a
payment once and for all. In return they get an 
advantage which is of enduring benefit to

20 Re,: ;ent. It brings in revenue to Regent
week after week, and month after month, from 
the petrol they supply to the retailer. I have 
no doubt this advantage is a capital asset and 
the payment for it is capital expenditure." 
............... "Those lump sums were not
rebates. True it is they were calculated 011 
the estimated gallonage, but the measure of a 
thing is not to be confused with the thing 
itself. The yardstick is different from the

30 cloth which, it measures. We must look at these 
lump sums as they really were, payments for a 
permanent asset in the shape of an exclusive 
output of Regent's product, and as such 
they were capital payments."

Danckwerts L.J. at pages 1175-1176 said :-

"In two cases the lump sum is described as a 
'premium 1 but in the other cases it is simply 
referred to as a sum of money." ............
"The real purpose of the transaction is, of 

40 course, to secure a tie, in the sense that the 
retailer arid his petrol station are restricted 
to sale of Regent 1/:, products. This is an. 
asset of commercial value in the fierce 
competition between the rival oil companies."

Diplock L.J. at pages 1176-1178 said :-

"But this is a case in which the substance 
follows from the forn. The purpose of acquiring 
the interest in land, the head lease, was that

17.
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there might "be attached to it by means of the 
sublease to the dealer covenants by the dealer 
under which he would be compelled for the 
duration of the lease (which varied in the cases 
under consideration from 5 to 20 years) to buy 
his petrol exclusively from the taxpayer, 
Regent .... ................ ."It seeris to
me plain that it was a capital sum expended to
secure an advantage of enduring benefit during
the period of the head lease." ................. 10
"What matters is whether or not they were moneys 
which were expended to obtain an enduring 
benefit for the trade, even though the benefit 
related only to a small part of the trade.

The reason I think that the commissioners 
have misunderstood or misapplied those citations 
is because in the next sentence they got on to 
say this : 'In our opinion these questions' - 
that is to say the questions they had extracted 
from Atherton's and Van den Bergh's cases - 20 
'had to be answered having regard to the whole 
nature, extent and scope of Regent's trade, 
including the fact that the payments in question 
were not expected to secure an increase in 
Regent's share of the oil trade but only to 
maintain it.' - With the greatest respect that 
was an irrelevant consideration. If a trader 
acquires a capital asset in order to carry on 
trade to produce his stock-in-trade or to enable 
him to sell it, it matters not whether he does 30 
it in the hopes of extending his business or of 
maintaining that business."

25. Insofar as the payments were used to make 
structural alterations to tied service stations 
they were non-recurring lump sum payments and were 
of a capital nature. Two decisions support this 
submission - Boyce y. Whitwick Colliery Company 
Limited (1954T"18~T.G. 655 and Uimeworth. vT Vl.ckers 
Limited (1915) 3 K.B. 267. The first'was a case in 
which a colliery and a council agreed that the 40 
colliery should supply the council with water for 
thirty years and the council should pay the 
colliery per annum one thirtieth of tho cost of 
the capital works erected by the colliery, the 
property in the works to pass to the colliery at 
the end of the thirty year period. The council 
sought to deduct the payment of one thirtieth of 
the amount per annum as outgoings of revenue. The 
Court of Appeal held that they were capital payments 
on the premises of another person. In Ouns^vqrth's 50

18.
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Case Rowlatt J. held that where a harbour authority 
had neglected the maintenance of a channel open 
to all shipping, raid the respondents, a ship 
building firm, undertook in conjunction. with the 
Harbour authority to dredge the channel and paid 
the cost of part of such dredging, such 
expenditure was capital expenditure carried, out 
on a site which the respondent did not own. 
Further   the provisions of Sections 54 to 62 of 

10 the Act dealing with depreciation strongly 
suggest that money spent on the making of 
structural improvements can never be an allowable 
deduction under Section 51 or otherwise although 
in certain cases depreciation can be claimed .

26. 1'i.e Appellant claims that the payments were 
recurring and that this suggests that the 
payments were not capital payments .

However -

(1) Tlie evidence is that there were not a p. 53 11.3-13 
20 great number of the agreements renewed.

(2) In any event, recurrence is not a test; 
it is no nore than a consideration, the weight 
of which depends upon the nature of the 
expenditure (see per Dixon J, in Sun Newspaper 
case cited by Taylor J, in B.P. Australia Ltd. 
v.___Cor u jjssioner of Taxation .

(3) It has been authoritatively decided that 
if a payment is otherwise capital in nature 
the fact of recurrence does not alter its 

30 character. See :-

Hinton v. I'laden and Ireland I^cU. 38 T.C. 
391 . A sh o e and ""si i ppe r manuf act ur er 
purchased knives and lasts which were 
necessary to the conduct of its business. 
Thousands of them were purchased and they 
had a short life each. None the less the 
purchase price was held to be a capital 
payment.

Eorke v. Commissioner of Inland, Revenue 
40 39 T.C. 194. It was held that payments 

by a company engaged in open cast mining 
to land owners for the right to enter upon 
their Ic'vrid and as compensation for diminut 
ion in the value of the land were capital 
outgoings despite the inevitable necessity 
for recurring payments to other landowners

19.



once the first land was exhausted. (See 
particularly at page 207). See also Stow 
Bardolph Gravel Go^ v. Poole 35 T.C. 4~5lTand 
Knight y. Calder grove Estates 35 2.C. 4-47.

27. Taylor J. decided and the evidence clearly 
established :-

p. 178 1.35 (l) The payments which were ^ade had no real
relation to "galloiiage" and by no stretch of the 
imagination is it possible to assimilate then to 
the position of a trade rebate or discount. 10

p. 172 1.1. (2) In relation to sites in respect of which it
secured tics the Appellant paid what competition 
demanded. These considerations lead to the 
conclusion that the payments were capital in 
nature and not in the nature of rebates or 
discounts. See Glonborg Union. Pi re_clay Co. v. 
Inland Revenue Commissioners 12 T.C. 42? at 46~4 
per Lord Buclaiia s ter "; Greenly.. Favourite 
15 T.G. 390 at 394; StrTclTv. ~
(1964) 1 \7.L.R. 1166 at 1175, further there was 20 
no obligation on the service station operator to 
purchase any required amount of petroleum products 
or gallonage .

The decision in Bolam v. Recent Oil (1956) 37 T.C. 
56 is clearly distinguishable and was so re t ';;.rdec3 
by the High Court, The payments there involved 
were the equivalent of a rebate and were related 
specifically to an amount calculated on the 
estimated amount of gallonage of petrol to be 
supplied d\iring the currency of the agreement. 30

28. The decision of the High Court in giotompoii v. 
Commissioner of Taxation 98 C.L.R. 460 also supports 
the correctness of iTxioTlTecision of Taylor v . and the 
majority of the Pull High Court in the present case. 
In that case the question at issue was the assoss- 
ability to a service station operator of two rnuns of 
£2.000 each combining to form one receipt of £4,000 
from the Shell Company of Australia Ltd. v/liilst the 
form of the agreements used was not the sa'/ie as those 
under consideration in this appeal, it is submitted 40 
the purpose of then was the same. The Pull Court 
held the payments made by the Shell Company vren 
received by the service station operator wore of a 
capital nature and did not form part of the operator's 
taxable income. It is acknowledged that the character 
in which a payment is received by the recipient does 
not conclude the character in which it is paid by the

20.



RECORD

payer but it is submitted that it is significant 
that the High Court held that these payments 
when received were capital receipts and the 
characterisation of the payments is also very 
significant for the present appeal. Dixon C.J. 
said at page 474 "It may be that in a sense the 
sum of £4,000 was compensatory for the loss of 
future profits which the restriction might 
involve. It may be that it was meant as present

10 payment by way of incentive to promote sales of 
the product derived from the single source. 
But if either or both of these eleneircs formed 
part of the rationale of the payment, it amounted 
to a capitalisation of these elements." At 
page 491 of the report, Kitto J. expressed the 
view that "the ultimate result which the Shell 
Company sought was, of course, an increase in 
the sale of its products, but the actual trans­ 
action with which we are concerned was confined

20 almost entirely to the exclusion of competitors 
from that part of the trade in petroleum products 
which would be done at the Appellant's garage", 
and at page 492 he remarked that it did not seem 
possible to regard the two payments made by the 
Shell Company as amounting to a rebate in 
advance against the price of the petroleum 
products to be purchased by the Appellant. 
Again at page 482 Williams J, said that "It was 
no doubt mainly to nooure a monopoly for its

30 products at that station that Shell paid the 
£4,000".

29. In a recent decision of Your Lordships' 
Board, Commissioner of Taxation v, Nchangaj 
Consolidated Copper"Eineg Limited (1964 ) 
n..E.R. 208 at page 212 : (1964) 2 W.L.R. 339 
at page 345 Your Lordships in discussing the 
tests to be applied for deciding whether 
expenditure is made on behalf of revenue or 
capital said :

40 "These phrases are of course used with intended 
reference to earlier judicial decisions that 
distinguish between capital and income for the 
purpose of assessing profit. Since a question 
of capital or income is always capable of giving 
rise to a question of law such a form of 
argument is unavoidable in any legal system 
that governs itself by appeal to precedent. 
Nevertheless, it has to be remembered that all 
these phrases, as, for instance 'enduring

50 benefit 1 or 'capital structure 1 are essentially 
descriptive rather than definitive, and as
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eaoli new case arises for adjudication and it is 
sought to reason by analogy from its facts to 
those of one previously decided, a court's 
primary duty is to inquire how far a description 
that was both relevant and significant in one 
set of circumstances is either significant or 
relevant in those which are presently before it."

The Respondent respectfully submits that when the 
decisions of the majority of the Full High Court 
and Taylor J. are looked at in this appeal, it is 10 
clear that their Honours ' judgments were in accord­ 
ance with these statements of Your lordships' Board.

30. In any event the payments claimed as deductions 
by the Appellant do not cone within the first part 
of Section 51 (l) of the Act. They were not out­ 
goings incurred in gaining or producing the 
Appellant's assessable income and were not 
necessarily incurred in carrying on a business for 
the purpose of gaining or producing such income. 
What the Appellant did was to make payments to 20 
acquire a favourable position from, which to earn 
income or to enter into arrangements that would 
yield income. This does not fall within any part 
of the opening language of Section 5l

pp . 164-17 8 JirpCTMj^S IN THE EEGH COURT OF AUSTRALIA IN THIS
JDGMSM'. OF TAYLOR"J.

31. In_the present case the primary Judge, 
Taylor J. decided in favour of the Respondent.

p. 165 1.16 - (l) He first reviewed the evidence concerning 
p. 169 1.48 the course of trade in the sale and distribution 30

of petroleum products in Australia before 
August 1951> the Appellant's business as a 
marketer of those products, the effect thereon 
of the changed methods brought about by the 
action of the Appellant's competitors, after 
that date, and the measures taken by the 
Appellant and the Co-operating companies.

p. 169 1.49- (2) He then analysed the various forms of 
p. 172 1.20 agreement which were entered into between the

Appellant and the service station operators. His 40 
Honour described the purpose and effect of such 
agreements as

p. 171 1.39 "to secure for the agreed period a reselling
outlet for the appellant's products and those 
of the companies co-operating with it from 
time to time. That such a tie, to use a
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neutral word, was of considerable value in 
the circumstances of the trade is "beyond 
dispute for th.9 evidence shows that there 
v;as intense con.petition among companies in 
the trade .for v/hat were thought to be 
"strategic" sites, and further, that this 
competition was the vital factor in determining 
how much or how little it war-; necessary for 
any company to pay to secure a site in this 

10 manner."

(3) His Honour stated that the inevitable need p.172 1,30 
that the Appellant should incur the expenditure p.173 1.31 
in question was not of much help in solving the 
problem whether the expenditure which was actually 
incurred was of a revenue or capital nature. Pie 
rejected the Appellant's submission that payments 
of the character in question became for all 
practical purposes an ordinary marketing cost 
which in accordance v/ith general principles 

20 ought to be borne by revenue.

He went on to say that this contention, loses 
sight of the fact that although 'the pattern of 
trading changed so much and so quickly the 
resulting situation might have been met at the 
Appellant's option either by capital expenditure 
or revenue expenditure or by a combination of 
both. He said :

"It is difficult to understand why'develop- p.173 1.16 
ment Allowances' should be characterized as 

30 revenue expenditure solely on the ground 
that the changed trading conditions made 
multiple outlays of that description 
necessary to secure trade ties. Emphasis 
was of course laid upon what was called the 
'recurring' nature of the expenditure but as 
was said in Sun. Newspapers Limited y. The 
Federal GorimrsTione^^oi Taxation (6l""G".T."R. 
337) :

"Recurrence is not a test, it is no more 
40 than a consideration the weight of which

depends upon the nature of the expenditure' 
(per Dixon J., as he then was, at p.362)."

In my view the answer to the problem must be 
sought in a closer examination of the purpose, 
effect, and, ultimately, the character of the 
payme nts in quo s tion. !t

(4) He rejected the Appellant's submission that p.173 1.32 
the language of Via count Cave in British p.174 1.41
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Insulated and He Is "by Cables Ltd, v. Atherton 
(1926) A.C. 205 did not apply as the "expenditure 
was not made with a view to bringing into 
existence any asset or advantage for the encTuring 
benefit of the Appellant's trade. He observed :

p.173 1.49 "But the contention does much less than Justice 
p.174 1.3 to those arrangements ............ In terms,

the contractual arrangements did not bind any 
service station operator to purchase any, or 
any stated quantity of, motor spirit from the 10 
appellant though it is beyond doubt that it 
was contemplated that purchases would be made 
and the operator's promise to increase the 
sales of G.O.It, products to the best of his 
ability proceeds on this basis. But the real 
substance of the arrangements is to be found 
in the exclusion from sale on the subject 
premises of brands of motor spirit other than 
those approved of by the appellant. To the 
extent specified in the contract an operator 20 
was bound to suffer 'a substantial or enduring 
detraction from pre-existing rights'

Dickens on v. federal Commigsioner of Tr:xg/'jion 
(98 C.L.R. 460 at 492). The appellant" did 
not, of course, succeed to these rights but it 
seems clear to me that it did obtain a great 
deal more than the contention under 
consideration acknowledges. First of all, it 
was implicit that the payment in each case 
was intended to secure that the appellant's 30 
pumps and tanks should remain on the subject 
premises undisturbed for the period agreed 
upon. Secondly, it was implicit 'that the 
appellant's product would be sold on the site 
for that period and finally, by the stipulation 
that no brands of motor spirit other than 
those approved by the appellant should be sold 
on the site, substantial freedom from 
competition on each selected site was secured 
to the appellant for periods extending from 40 
three to ten years. To say, as the appellant 
does, that this was neither an asset nor an 
advantage for the enduring benefit of its 
trade would be, in my view, to give the lie 
to a great number of decisions since Viscount 
Cave's dictum was first promulgated. 
'Enduring' in this context does not mean 'that 
the advantage which will be obtained will last 
forever' ".

p.175 11.5-37 (5) His Honour then examined the character of 50
the expenditure incurred in securing the trade
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ties and concluded it was of a capital nature 
because although, the value of the tie in 
relation to any particular site bore sone 
relation to its trading potential, the 
quantum of each amount paid was determined by 
the intensity of the competition arid the lump 
sums which were paid were laid out by one or 
other of the competitors to secure the 
resultant advantage for periods of years. He 

10 said :

"If there were nothing more in the case I p.175 1.27
should entertain no doubt that expenditure
so made by the appellant was expenditure of
a capital nature in spite of the fact that
there was a multiplicity of payments
during the relevant year",

but the Appellant contended that the expenditure 
was the equivalent of trade rebates or dis­ 
counts calculated on the basis of the estimated 

20 trade turnover at each particular site.

(6) His Honour then rejected the Appellant's p.175 1=37 
submission that the payments made by it p.178 1.49 
represented trade rebates or discounts, 
because the Appellant took into account the 
"gallonage" factor in deciding what amount 
it thought economical to expend to secure a 
tie. He examined the Appellant's claim in 
this regard and found that although "gallonage" 
was one of the factors in determining whether 

30 any particular proposal should be entertained 
the "gallonage" factor played no greater part 
than this and found on the evidence that the 
lump sums paid were not paid either in form 
or substance as the equivalent of trade 
rebates or discounts. The quantum of each 
payment was determined by reference to the 
competition between the oil marketers.

"There is no doubt that the 'price 1 p.177 1.23 
fluctuated with competition and it was 

40 the degree of competition and the
'strategic 1 nature of the site which 
finally determined the amount to be paid; 
and, as Mr. Scruton observed in cross- 
examination 'the longer it went on the more 
educated the resellers were to the amount 
that could be made'".

He concluded therefore that the decision in 
Bolam v. Regent Oil Co. Ltd. 37 T.C. 56 was
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not applicable and was distingxiishable from the 
present case :

p.178 1.34 "To my mind there is a clear distinction
"between that case and the present case. In 
this case the payments which were made had no 
real relation to 'gallonage 1 , and by no 
stretch of imagination is it possible to 
assimilate them to the position of a trade 
rebate or discount. Each was paid in a lump 
sum for the purpose of securing a trade tie 10 
for a period of years and the amount paid was 
in my opinion a capital outgoing for the 
purpose of obtaining the resultant advantage. 
That being so ;.uid in spite of the fact that a 
great many of such payments becane necessary in 
the changed circumstances of the trade at the 
relevant time it is, 1 think, impossible to 
regard them as outgoings having a revenue 
character and they were properly di sail owe'.1 by 
the G orani s s ioner" 20

p.178 11.49-54 (7) His Honour considered the residual amount
of £671 bore the same character, and dismissed 
the appe al.

pp. 182-200 JUDGMENTS IN TH5 FULL COURT

32. In the Full Court there was a division of 
opinion. The majority, consisting of Me Tie man, 
Windeyer and Owen JJ. held that the deductions 
claimed were incurred on account of capital and were 
properly disallowed and dismissed the appeal. The 
then Chief Justice Sir Owen Dixon and Kitto J. took 30 
a contrary view and held that the deductions were 
incurred or. account of revenue and should have been 
allowed by the Respondent and they would have 
allowed the appeal.

pp.182-190 33. The decision of the then Chief Justice (who 
dissented)

p.182 1.19 - (l) His Honour after reviewing the facts stated 
p.189 1.34 that the actual nature and amount of the

expenditure was more important in determining its 
character than the motives which led those who 40 
made the expenditure to adopt a particular form 
or course of business.

p.189 1.34- (2) His Honour said that the changes in the 
p.190 1.12 conduct of the Appellant's selling business seem

to be of a more or less enduring character but
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he went on to say that as he understood the 
natters in issue the company was engaged in its 
activities to obtain a definite market among 
the public by one means or another and was doing 
so in the course of conducting its "business of 
disposing of petrol which it was able to acquire 
or import. He said :

"I do not think it was acquiring a capital p.190 1,1
asset or doing any more than so conducting 

10 its business on revenue account as to
increase it and make as certain as it could
th.'.:t its business was continuing and also
would continue, if possible, to expand. For
ray part I cannot think that all the course
adopted changed the character of the trans­ 
actions of the company from those of a
continual attempt to establish its product
in a consumers' market and to meet all the
obstacles which arose in a long and rather 

20 troubled period to obtaining a reputation
for its product".

(5) Mis Honour did not think there was any p.190 11.12-19
specific expenditure in increasing its plant,
machinery or any other element in the profit-
earning instrument under its control. He could
not see any sufficient ground of a distinct or
specific nature for saying that the expenditure
was of a capital nature. Accordingly, he thought
the appeal should be allowed.

30 It is respectfully submitted that His Honour's 
judgment is in error for the reasons given 
throughout this Case and because :-

(a) He overlooked the basic consideration which 
was stressed by Taylor J. that the objective or 
the purpose being to sell the company's products, 
that objective could have been achieved by way 
of capital payments or by way of revenue payments.

(b) He confined his decision to the question of 
objective which was to sell the company's products, 

40 but he did not give consideration to the mode of 
achieving the objective nor to the lasting 
b e lie fit a clii o ve d.

(c) He erred in saying the objective or 
purpose of the selling of the Company's products 
demonstrated that the payments were revenue 
payments.

(d) He erred in confining himself to looking
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at what was the business activity of the company 
and saying that the company wanted to extend or 
maintain its business or sales and not going on 
to consider the means by which the company 
achieved this objective, and what benefit the 
company thereby achieved : such as, was it a 
permanent or enduring benefit?

(e) He failed to advert at all to the real 
purpose of the transactions, that is, that they 
were to secure a tie, in the sense that the 10 
retailer and his service station were restricted 
to the sale of the Appellant's products or of the 
products of the co-operating companies. This was 
an asset of commercial value particularly in the 
light of the fierce competition which prevailed 
between the rival oil companies. That is, he 
failed to look at the aspect of the advantage 
obtained - the obtaining of goodwill or the buying 
off of competition, and he failed to appreciate 
that this was an enduring advantage. 20

(f) He failed to appreciate that the acquisition 
of solo sites amounted to a complete 
reorganization and change in the structure of 
the Appellant's trade.

(g) His Honour's statement that "there is no 
dispute that the sum represents expenditure in 
advancing or promoting the sales of petrol nor 
indeed that an increased volume of selling 
business followed" is not correct because it was 
contended that the payments did not fall within 3° 
the frrst part of Section 51(l) and the evidence 
did not justify a conclusion that the increased 
volume of selling business followed.

p.190 11.22-36 34. The decision of McTiernan J. (one of the
majority)

McTiernan J. agreed in all respects with the 
views expressed by Taylor J. and said that the 
findings of fact were supported by the evidence ; 
that Taylor J. correctly applied the criteria laid 
down in the decided cases for distinguishing between 40 
payments on income and capital accounts respectively.

pp. 191-197 35. The decision of KLtto J. (who dissented) p.191 11.19-21 "——————————————————————————————

(1) His Honour said the relevant facts had been 
stated by Taylor J. in his judgment, and that he 
need not repeat them.
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(2) He said that the choice to "be made in 
describing the expenditure in question was

(i) as expenditure "upon establishing 
replacing and enlarging the profit-yielding 
subject, the profit making machine" or

(ii) as expenditure "though unusual, for 
a purpose falling within the conduct of 
the trade."

(3) He said the first view could be p.191 1.29 
10 supported either by regarding the p.192 1,35 

expenditure by the Appellant as the purchase 
of freedom from competition on a particular 
site or as the cost of purchasing or 
equipping itself with a new market in the 
place of one which had been destroyed or was 
being destroyed by the actions of competitors, 
it being assumed that once a service station 
ranged itself with an oil company it would be 
likely to remain with that company more or 

20 less permanently. His Honour rejected these 
two bases.

(4-) He rejected the first basis because he p. 192 1.41 
said the Appellant was not eliminating p.193 1.41 
competition in order to create a more 
favourable situation in which to carry on 
his trade but on the contrary the undertaking 
given by the service station operators was 
only the negative side of the substantial 
positive advantage which the Appellant 

30 obtained, namely that the Appellant would 
secure the particular sales which would be 
necessary for the satisfaction of the 
service station's requirements of the period. 
Thus the expenditure was part and parcel of 
the business of effecting sales of its 
products and was prima facie part of the 
cost of selling the goods and not a capital 
expenditure.

(5) As to the second basis His Honour said p.192 1.42 
40 that the change in the wholesale trade in p.197 1.24 

motor spirit from the old system of multi- 
pump service stations to the new "solo" 
system meant that every oil company, if it 
wanted to sell motor spirit to service 
stations in future, had to accept the 
necessity of spending money, not at the 
beginning once and for all, but at the 
beginning and from time to time, to ensure

29.



RECORD

that it would receive from as many service 
stations as possible the whole of their orders 
for limited periods. The expenditure by the oil 
company to get its quota of stations during the 
months in which the market was in the throes of 
arranging itself initially was simply part, of the 
expenditure to which that company's participation 
in the new system committed it as a regular 
feature of its selling activities. The advantage 
obtained was not a new market, not a new framework 10 
within which to carry on trade for'the future, 
nor was it an addition to goodwill) but was the 
practical assurance of receiving bundles of 
orders for motor spirit in the future. Thus 
"gallonage" was not a governing factor in deciding 
or fixing the amount of expenditure, but only a 
factor to be taken into account with the monopoly 
obtained, in fixing the amount to be paid in the 
cost of obtaining orders for the spirit to be 
supplied during the relevant torm of the agreement. 20 
It seemed to His Honour therefore that from an 
accounting point of view the sums paid for the 
securing of orders made them a marketing cost.

p.197 11.25-35 (6) His Honour then referred to the principles
stated by Dixon J. (as he then was) in the SSun 
Newspapers case, to be considered in deciding the 
capital or income nature of expenditure and came 
to the conclusion that the outgoings in question 
were not of a capital nature but were of the 
nature of trading expenses, to be allowed for in 30 
the ascertainment of the profits from the carrying 
on of the Appellant's business.

It is respectfully submitted that His Honour's 
judgment is in error for the reasons given throughout 
this Case and because :

(a) He assumed that the payments would recur 
whereas the evidence was that there were not a 
great number of the agreements renewed. In any 
event, "recurrence" is not a test, it is no more 
than a consideration the weight of which depends 40 
on the nature of the expenditure. Further even 
if there had been recurrence, that would not 
point against the conclusion that the payments 
were of a capital nature.

(b) He overlooked the significance of the fact 
that the payments made were lump sums to secure 
and tie service station operators which were 
enduring benefits in the sense of permanent assets 
in that once a service station became tied it

30.
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would tend to continue to remain so, as once a 
site was acquired in a settled area, in 
competition with other oil marketers, the re­ 
seller's advantage had disappeared.

(c) Decisive circumstances to which His 
Honour did not give proper significance were 
that :-

(i) l>j the acquisition of sites valuable 
rights were acquired for the sale of the 

10 Appellant's products to the exclusion of the 
sales of the products of competitors (other 
than its co-operating companies) on those 
sites;

(ii) the acquisition of sites amounted to 
the "buying off of competition for a period 
of years;

(iii) the acquisition of sites gave the 
Appellant freedom from the competition of 
competitors' products (except as above) 

20 being sold on the sites and this amounted
to a complete re-organisation and change in 
the structure of the Appellant's trade;

(iv) by the acquisition of sites the 
Appellant obtained the goodwill of the 
selling sites and thus enlarged its goodwill 
by having service stations selling only its 
products or products approved by it.

(d) In failing to recognize the significance 
of the enduring benefits obtained from the 

30 payments he overlooked the significance of
Viscount Cave's dictum approved by Latham C.J. 
in Sun Newspapers Ltd. v« Federal Commissioner 
of JPaxation (61 C.L.R. at page 355") that 
""enduring^^does not mean "that the advantage 
which will be obtained will last forever."

36. The decision of Windeyer J. (one of the pp.198,199 
ma jorityT

(1) His Honour was in agreement with the p.198 11.3-7 
facts and their legal effect as discussed by 

4-0 Taylor J, and desired to say very little.

(2) He said after referring to decided cases p.198 1.8 - 
on the question whether expenditure is p.199 1.18 
capital or revenue that the character of a 
questioned item of expenditure must depend 
primarily upon its purpose and regard ought to

31.
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"be had to what it was sought to acquire in 
relation to the taxpayer's "business; in other 
words what the particular taxpayer got for his 
money, rather than how he got it, is important.

(3) He agreed with Taylor J. that the payments p.199 11.19-23 
were made to secure for the agreed period a 
reselling outlet for the Appellant's products.

(4) The Appellant met a new situation in p.199 11.29-47 
trading by setting up a system of tied service 

10 stations and by such arrangements obtained
for a substantial period "and I would .suppose p.199 1.43 
with a prospect of renewal thereafter", some­ 
thing that was to become part of the structure, 
organization or framework within which and by 
means of which the Appellant carried on its 
business.

(5) In saying this he said that the price of p.199 11.24-29 
securing the "outlets" was to some extent 
based on a factor of "gallonage 11 as it was 

20 called, but this factor did not to his mind 
alter the character of the advantages the 
Appellant obtained or their significance for 
the future conduct of its business. He p.199 1.48 
accordingly dismissed the appeal.

37. The decision of Owen J. (one of the majority) p.200

Owen J. referred briefly to the facts as 
stated by Taylor J, with which he agreed, and 
stated he saw no material distinction between 
this case and that of the Vacuum Oil Company Pty.

30 Ltd, and for the reasons he gave in that case he 
dismissed the appeal herein. The appeal by 
Vacuum Oil Company Pty. Ltd. was also an appeal 
from Taylor J. which considered whether amounts 
paid, (in the year ending 30th June 1953) for tiie 
purposes of inducing service station operators to 
buy petroleum products exclusively from that 
company were allowable deductions from the assess­ 
able income for the year1 in question. The Vacuum 
Case was heard by the same Full Court of the High

40 Gourt as in the present appeal. His Honour said 
in his judgment in this case :-

"It is sufficient to say that the amount 
represents lump sum payments made to service 
station operators in return for which those 
operators bound themselves for periods ranging 
from three to ten years to deal only in brands 
of petrol approved by the appellant and three

32.
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other companies with which it was associated in 
its efforts to secure or retain outlets for its 
products. In a few isolated cases the tie was 
not an exclusive one, the operator undertaking 
that eighty per cent of his petrol require­ 
ments would consist of approved brands."

In the Vacuum case His Honour said :- pp.200-209

(1) That the difficult;; in characterising an p.20? 11.31-41 
outgoing as on capital or revenue account lay 

10 in the fact that no definite criterion has 
been or can be laid down which would enable 
that question to be answered with certainty in 
all circumstances. He said a number of tests 
have been suggested none of which could be 
conclusive; they v.rore no more than indications 
of the category into which a particular 
outgoing should be placed.

(2) He then referred to the statement of p.207 1.42 - 
Dixon J. (as he then was) in the Sun Newspapers p.208 1.9 

20 Oase_ (61 0.1.1*. 337 at pages 359-363 ) and 
said in considering the test questions of 
degree must inevitably arise. However he
considered that one important test was "the p.208 11.8,9 
character of the advantage sought and in this 
its lasting qualities may play a part" (as per 
Dixon J. in Sun Newspapers Case Supra).

(3) He said the purpose or effect of the p.208 1.46 - 
expenditure added valuable, even if intangible, p.209 1.9 
assets of a lasting character to the profit 
earning organisation. In the present case he 
accordingly dismissed the appeal.

38.

The Respondent_therefore submits that the 
decision of Taylor J. and of the Pull Court of the 
High Court v/as correct and should be affirmed for 
the following among other

H_E__.A_S__0_N_S

(1) The reasons of the majority of the Pull
Court and Taylor J. were right and the 

40 reasons of Dixon C.J. and Eitto J. were 
incorrect.

(2) The decisions of the majority of the Pull 
Court anc1 Taylor J. are in accordance 
with well established and well known
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principles laid down by the decisions of Your 
lordship's Board, the House of lords and the 
High Court.

(3) The decisions of the majority of the Pull
Court and Taylor J. accord v.dth the reasoning 
of Your Lordship's Board in the gchanga .Qasg.»

(4) The reasoning in the recent decision of the 
Court of Appeal in Strick v. Regent Oil 
strongly sxipports the correctness of the 
majority in the High. Court and of Taylor J. 10

(5) The payments were all lump sum payments payable 
in advance with no refund to "be made as part 
of a deal to secure and tie a service station 
operator for a period of years and were clearly 
of a capital nature.

(6) The said payments were for ties which were 
enduring benefits in the sense of permanent 
benefits in that once a service station operator 
became tied to the Appellant, it would tend to 
continue to remain tied. 20

(7) The Appellant by the payment of the lump suras 
acquired valuable rights to have retail outlets 
for a period of years at least plus the 
exclusion from the sites of any of its 
competitors' products (unless approved by it) 
and the assurance that its tanks arid pumps would 
remain on the sites, and advertising rights.

(8) These rights were enduring for the periods 
agreed upon and were likely to continue to 
endure thereafter. 30

(9) Such benefits or rights are clearly the obtain­ 
ing of capital advantages and are within the 
concept of Viscount Cave'8 dictum in the HelLsbj/; 
Gables Case.

(10) The payments were not paid as the equivalent of 
trade rebates or discounts on gallonage sold or 
to be sold and as such were distinguishable 
from the payments in B_olamj_s case, where the 
payments were adjusted up or down according 
to gallonage sold. 40

(11) The quantum of the payments made fluctuated
with the competition for a particular site, and 
the strategic nature of the site determined the 
quantum of the payment.

34.
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(12) The payments involved the acquisition of 
goodwill of sites. She Appellant 
acquired the goodwill of reselling sites 
which enlarged its goodwill generally.

(13) The payments were for the purpose of the
removal or prevent ion of trade competitors 
on the sites or to buy off opposition of 
other trade competitors on a site.

(14) Not many of the agreements were renewed p. 53 11.3-13 
10 so the question of recurrence does not 

really arise in this case, but to the 
extent that ELtto J. referred to it as a 
factor it is submitted particularly that 
even if there had been recurrence :-

(a) it does not point against the 
conclusion that the payments were of a 
capital nature, when the benefits 
obtained and the means of obtaining 
them are looted at ;

20 ("b ) recurrence is riot a test, it is 
no more than a consideration, the 
weight of which depends upon the nature 
of the expenditure, and

(c) as the majority of agreements 
were not renewed, the payments were 
made once and for all .

(15 ) The amount of £6 71 was expended for 
capital outlay on operator's sites.

(16) The expenditure was nac,e by the Appellant 
30 in increasing the profit earning

structure, organization or framework 
under its control .

(17) None of the payments fell within the
first part of Section 51 (l) of the Act.

C.I. IXi

H.Ti. GILBERT

35.
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