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IN THE PRIVY CCUNCIL No. 11 of 1965

ON APPEAL
FROM THE SUPREME COURT OF NEW SOUTH WALES

BETWEEN

UTAH CONSTRUCTION &

ENGINEERING PTY ILIMITED

and BROWN AND ROOT

SUDAMERICANA LIMITED Appellants (Defendants)

- and -

JANOS PATAKY Respondent (Plaintiff)

RECORD OF PROCEEDINGS

NO.1
WRIT OF SUMMONS In the Supreme
Court of New
IN THE SUPREME COURT COURT OF NEW South Wales
NEW SOUTH WALES No.10247 of 1962
No. 1
BETWEEN: JANOS PATAKY 23 Augustus Street .
Enmore Pléintiff zitﬁ ggtsgggons
| = and -~ 19865 /G0
UTAH CONSTRUCTION AND ENGINEERING

PTY., LIMITED and BROWN AND ROOT
SUDAMERICANA LIMITED - both Defendants
are companies duly incorporated under
the Companies Act of New South Wales
liable to be sued by their corporate
names and styles having their registered
offices ¢/o Messrs.Price & Waterhouse
& Co., 31 Macquarie Place, Sydney.
Defendants

ELIZABETH TE SECOND, By the Grace of God, of the
United Kingdom, Australia and her other realms

and Territories Queen, Head of the Commonwealth,
Defender of the Faith.



In the Supreme
Court of New
Soutn Wales

No. 1

Writ of Summons
11th October
By /962

continued

2.

To UTAH CONSTRUCTION AND ENGINEERING PTY,.LIMITED
¢/~ Messrs, Price & Waterhouse & Co.,
9th Floor, 31 Macquarie Place, Sydney. &
BROWN & ROOT SUDAMERICANA LIMITED
¢/~ Messrs.Price & Waternouse & CO.,
9th Floor, 31 Macquarie Place, Sydney

WHEREAS the above named Plaintiff has commenced
an action against you in this Court:

WE command you that if you desire to contest
his claim you do, within ten days after service 10
of this writ upon you, file in the office of the
Court a notice of appearance in the form
prescribed by the rules of the Court and serve a
copy thereof on the plaintiff or his solicitor.

AND take notice that such notice of appear—
ance may be filed on your behalf by a solicitor
of this Court or by yourself in person, in which
latter case the address given therein for
service of documents upon you must be within two
miles of the General Post Office, Sydney. 20

AND take notice that if you fail to file
such notice of appearance within the time limited
for your appearance the plaintiff may proceed
with the action as provided by the Common Law
Procedure Act, 1899, and the rules made thereunder.

WITNESS —~ The Right Honourable Herbert, Vere
Evatt Chief Justice of our said Court at Sydney
this 11lth day of October 1962

For the Prothonotary

G. CASEY 30
Clerk of the Supreme Court

This writ was issued by John Lawrence Aston of
llc Casgtlereagh Street, Sydney.

The address for service of documents is

1llc Castlereagh Street, SYDNEY

The Plaintiff claims Fifty Thousand Pounds
(£50,000,0.0.) and sixteen pounds {(£16.0.0.) for

his cost together with the fees properly paid for
service of this writ uwpon you and if those sums

be paid to him or his solicitor within the time 40
above limited for your appearance further

proceedings in this action will be stayed.
J.L.ASTON
Plaintiff's Solicitor
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NO. 2

ISSUES FOR TRIAL

BETWEETN : JANOS PATAKY Plaintiff

- gand =

UTAH CONSTRUCTION AND
ENGINEERING PTY.LIMITED

Defendant
BROWN AND ROOT SUDAMERICANA
LINITED Defendant
Writ: Igsued 11th day of October, 1962,

Appearance: Entered the 25th day of October,1962

Declaration: Dated the day of November,l1962

SYINEY% JANOS PATAKY by JOHN TAWRENCE ASTON his
TO WIT

AtTorney sues UTAH CONSTRUGCTION &
ENGINEERING PTY, LIMITRED and BROWN AND

ROOT SUDAMERICANA LIMITED (JOINT VENTURE)
for that before and at the time of the grievances
hereinafter alleged and at all material times

the Defendant employed the Plaintiff to work at
certain operations in a certain tunnel and there
was within the said tunnel certain rocks which
said employment work operations tunnel and rocks
were under the care control management maintenance
ingpection and supervision of the Defendant its
gservants and agents whereupon the Defendant by
itself its servants and agents was so negligent

in and about the care control management
maintenance inspection and supervision of the said
employment work operations tunnel and rocks and
in and about the system of work in which the
Plaintiff was employed and in and about failing

to use proper and safe plant gear and equipment
that whilst so employed as aforesaid the Plaintiff
was caught and struck by a certain rock WHEREBY
the Plaintiff was seriously wounded and injured
and suffered great pain of body and mind and was
permanently incapacitated and unable to attend to
his occupation and lost the monies he would
otherwise have received and incurred expense for

In the Supreme
Court of New
South Wales

No., 2

Issues for
Trial

4th January
1963



In the Supreme
Court of New
South Wales

No, 2

Issues for Trial
4th January
1963

continued

4o

nursing and medicine and medical and surgical
attendance and was otherwise greatly damnified.

2. AND for a second count the Plaintiff sues
the Defendant for that before and at the time
of the grievances hereinafter alleged and at
all material times the Defendant was carrying
out certain excavation work to wit the making
of a certain tunnel within the meaning of the
Scaffolding & Lift's Act in an area in which
the said Act had effect and the Defendant
employed the Plaintiff to work at the said
excavation work and tunnel and pursuant to the
said Act and the Regulations duly made
thereunder and in particular pursuant to the
Regulation published in Government Gazette
No.86 of 25th May, 1950 of which the relevant
part reads as follows:

98. Every drive and tumnel shall be securely
protected and made safe for persons
employed therein;

the Defendant was required to ensure that the

said tunnel was securely protected and made safe

for the Plaintiff yet the Defendant did not
ensure that the said tunnel was securely
protected and made safe for the Plaintiff and

the Plaintiff was caught and struck by a certain

rock WHEREBY the Plaintiff was seriously
wounded and injured and suffered the damage
in the first count hereof.

Particulars Under Order X Rule 7 Dated the

day of November, 1962,

Medical ... eee ETe Te O

Pleas: Dated the 20th day of December, 1962

UTAH CONSTRUCTION) UTAH CONSTRUCTION & ENGINEERING

D WN T

e d .

& ENGINEERING PTV,) PTY., LIMITE
TIMITED & ANOR. SUDAMERLCANA LINITED (JOINT

- ats.- VENTURE) by thelir attorney

PATAKY RUSSELL O'HARA SILVA as to the

first and second counts of the
Plaintiff's declaration say that
they are not guilty.

10
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5.

2, AND for a second plea the
defendant as to so much of the
first count as alleges that the
defendant employed the plaintiff
to work at certain operations in
a certain tunnel and there was
within the said tunnel certain
rocks which were under the care
control management maintenance
inspection and supervision of
the defendant its servants and
agents deny the said allegations
and each and every one of them.

3. AND for a third plea the
defendant as to so much of the
second count as alleges that
the defendant was carrying out
certain excavation work to wit
the making of a certain tunnel
within the meaning of the
Scaffolding & Lift's Act in an
area in which the said Act had
effect and the defendants
employed the plaintiff to work
at the sald excavation work and
tunnel and pursuent to the said
Act and the Regulations duly
made thereunder and in
particular pursuant to the
Regulation published in
Government Gazette No.86 of 25th
May, 1950 of which the relevant
part reads as follows:-

98. Every drive and tunnel

shall be securely protected

and made safe for persons
employed therein;

The defendant were required to
ensure that the said tunnel was
securely protected and made
safe for the plaintiff deny the
said allegations and each and
every one of them.

Dated the

Replication: day of January 1963.

In the Supreme
Court of New
South Wales

No., 2

Issues for
Trial

4th January
1963
continued
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No. 3

Opening of
Proceedings
27th February
1964

Plaintiff's
Evidence

No. 4

Janos Pataky
Examination
27th February
1964

6.

PATAKY

The Plaintiff by John Lawrence

)
- ) Aston joins issue upon the
UTAH CONSTRUCTION) Defendants pleas herein.
& ENGINEERLNG PTY

[ & ANOR., )

Dated this

day of January, 1963.

J.L. Aston
Solicitor for the Plaintiff,
1lc Castlercagh Street, SYDNEY

NO. 3
PATAKY =-v- UTAH CONSTRUCTION & ENGINEERTNG

MR, EVATT Q.C., and MR. EVATT Jnr, appeared
for the Plaintiff.
MR, D. WARD appeared for the Defendants.

PLAINTIFE'S EVIDENCE
IJOA l‘-

Janos Pataky Sworn, examined, deposed

MR. EVATT Jnr.:
A. Yes.

Q. So we would call you John here, I suppose.
You are the plaintiff in this action and you are
32 years of age? A. Yes.

Q. Your name is Janos Pataky?

Q. I am going to ask you to speak up a little
bit because we do have to hear you over here.
You were born on the 1l6th February, 1932, if
I might lead? A. Yes.

Q. And you were born at Szolnok which is a town
east of Budapest? A. Yes,

Q. You went to high school there? A. Yes.
Qe I think you left high school at the age of
18, is that right? A. Yes.

Q. With the certificate? A. Leaving.

10

20

30
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Q. Our equivalent of the Leaving, Did you get
that there? A. Yes.

Q. You got the Leaving Certificate? A. Yes,

Q. Did that enable you to get to the University?
Was it what we would call a matriculation? A. Yes,
it is the same standard as matriculation in
Australia.

Q. Nevertheless you did not go to the university.
I think on leaving school you joined the
Hungarian Air Force? A, Yes,

Q. Were you there for five years? A. Yes.

Q. I told the jury you are a Flight ILieutenant.
What actually was your rank? A. Yes, Flight
Lieutenant.

Q. Did you actually fly aeroplanes? A. Yes.

Q. I think in 1957 for, what chall we say,
political reasons you left Hungary and came to
Australia? A. Yes, I did.

Q. With the intention of remaining here
permanently? A, Yes.

Q. And you are now a naturalised Australian
citizen, is that right? A. Yesg, I am Naturalised.

Q. I think you had various jobs in Australia.
You did labouring work? A. Yes.

Q. And you worked with the butchers, is that
right? A. Yes.

Q. And various jobs like that, and then you
went down the Snowy Mountains Hydro-electric
Authority, is that correct? A. Yes.

Q. For something like 2% years approximately?
A, Yes.,

Q. That is the Commonwealth organisation down at
the Snowy Scheme? A. Yes.

Q. It says here in my brief that your classifica-
tion there was a chainman? A. Yes.

In the Supreme
Court of New
South Wales

Plaintiff's
Evidence

:N.Oo 4

Janos Pataky
Examination
27th February
1964
continued



In the Supreme
Court of New
South Wales

Plaintiff's
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Noo‘ 4

Janos Pataky
Examination

27th February
1964
continued

8.

Q. What is a chainman? A. A ohalnman helps the
surveyors with their work., He has to carry the
staff and he helps to set up the instrument for
the surveyor and assists the surveyor on the
field or in the tunnel or shaft job.

Q. You would do mainly tunnel work with the
Hydro~Electric Authority or outside work? A, No,
I was working all the time in tunnels and shafts.

Q. I think you then did about a year with
Kaiser-Perini~Morrison-Raymond? A. Yes. 10

Q. They had a contract for one of the tunnels and
they were doing one of the tunnels down there?
Ao‘ YeS. Tc 20‘ .

Q. I think your classification with them was as
an assistant surveyor? A. Yes.

Q. Did you hawve to study to become an assistant
surveyor? A. Yes, I did before.

Q. I think by the time you left the Snowy
Mountains Authority you had risen to be an
asgistant surveyor? A. Yes. 20

Q. What study did you have to do to get that
gualification? A. At S.M.A. they had short
courses for the surveying section and registered
surveyors and qualified engineers taught us. When
I started at work I was chainman 3 and then I
became chainman 2 and then first class chainman
and the next is instrument man who can use the
instruments and make some calculations, and the
next one is assistant surveyor who works by
giﬁself. So I learned surveying actually at the 30
JMM.A.

HIS HONOR: Q. Do you have 1o pass examinations?
A. Yes, at the S.M.A.

MR, EVATT Jnr.: Q. Did you like that sort of
work, surveying work? A. Yes.

Q. T think it is well known that the Kaiser job
cut out - the contract ended, is that right? A.Yes.

Q. And you took a job driving a taxi ceb? A. Yes.
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Q. That was in Sydney? A. In Sydney.

Q. Approximately what were your average earnings
as a taxi cab driver? A. £35 a week,

Q. About £35 a week. You would be driving for
long hours or long periods for six days a week
or something like that? A. Yes, I did.

Q. Did you like taxi cab driving? A. No, I did
not like it.

Q. You know Mr. Don Fuller, do you? A. Yes. I
did not know him before. I met him when I started
to work.

Q. He is the personnel officer at Utan, isn't
he? A, No, he ig the engineer.

Q. Did you receive this telegram on the T7th
June? A. Yes, I did.

Q. That is while you were in Sydney? A. Yes.
(Telegram tendered and marked Exhibit "A",)

Q. They offered you a job there as an assistant
surveyor at £35 a week with shift allowance, is
that right? A. Yes, they did.

Q. We know you started work with them on the
11th June 19627 A. Yes.

Q. So you must have gone down there almost
immediately on receipt of the telegram? A, Yes,
I did.

Q. I think the 11lth June was a Monday and this
accident occurred on the 7th July, 1962? A. Yes.

Q. Was the job you did with Utah in the five
weeks you were with them, or four weeks I think,
the same as the sort of work you did for Kaiser's
and for the Snowy Mountains Authority? A. Exactly
the same.

Q. I will lead on this, Your Honor, unless I am
interrupted; there may not be any dispute. You
heard me open to the jury about the procedure of
carrying out these operations in the tunnel?

A. Yes.

In the Supreme
Court of New
South Wales

Plaintiff's
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No. 4

Janos Pataky
Examination
27th February
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continued
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Q. The first stage in the tumnel is that the
drillers on the jumbo drill the holes? A. Yes.

Q. For the explosives, is that correct? A. Yes.

HIS HONOR: Q. In the tunnel facz? A, In the
turnel face, yes.

MR. EVATT: Q. Incidentally, at the time of your
accident yours was the tunnel at Island Bend,
was it not? A. Island Bend.

Q. How far in the mountain were you at the time
of this acecident? I mean only approximately?

A, T cannot quite remember. Betlween eight or
900 yards.

Q. The explosives in the face of the tunnel
are detonated, is that correct? A, When?

Q. After everyone has gone away and the charges
have been set the explogives are detonated?
A, Yes.

Q. Again I do not think there is any dispute
about this - a considerable amount of rock and
rubble then remains after the explosion? A. Yes

Q. And that has to be cleared away? A. Yes.

Q. Incidentally, the correct dimensions of this
tunnel were 21 feet in diameter? A. Yes.

Q. Which would mean, I think, that the tunnel
would have to be bigger than that to allow for
the concreting and so on? A, Yes, It is for the
overbreaks. They could not drill 21 feet
exactly and usually it has overbreaks and it is
25 or 26 feet,

Q. After the explosion is there any waiting time
before anyone comes back near the face? (Objected
to as a general question.)

HIS HONOR: I have taken the evidence to be
evidence of the procedure as observed by the
plaintiff during this period of work from the

11th June, 1962 to the 7th July, 1962, and if it

is not that there would have to be some correction.

10
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MR. EVATT: I would like to make it a little In the Supreme
wider, Your Honor, Court of New
, South Wales
Q. Was the procedure with Utah so far as
tunnelling was concerned the same as with the Plaintiff's
Snowy Mountaing Authority and Kaiser's? Evidence
(Objected to3 rejected.g No. 4
(Tuncheon adjournment) Janos Pataky
Examination
HIS HONOR: 7You were asking the plaintiff about 27th Pebruary
the procedure in the tunnel, 1964
continued

MR. EVATT: At Utah, Your Honor.
HIS HONOR: Yes.

MR. EVATT: Q. After the explosion is there any
fixed period before anyone returns near the
vicinity of the face? A. Yes, there is,

Q. What is that? A. Usually the electrician
goes off with a foreman or a walker to the face
and puts up the lights.

Q. I wanted the period of time first of &ll
between the explosion and anyone going near the
face? A, 15 minutes regulation time (Objected
to; rejected.)

Q. The usual time is what? A. 15 minutesrﬁrléewézim
(Directed to be struck out.)

Q. After the 15 minutes who are the first
persons to go into the area, A. The walker and
the electrician,

Q. I think the walker is the shift supervisor?
A, Yes, he is above the foreman,

Q. He is the shift supervisor above the foreman
and in charge of the particular shift? A. Yes,
in charge of the crew,

Q. He also is a staff man, is that right? A. Yes.
Q. What does the walker do when he goes in?

A. When the electrician sets up the lights the
walker makes an ingpection of the freshly blasted



In the Supreme
Court of New
South Wales

Plaintiff!s
Evidence

No. 4

Janos Pataky
Examination
27th February
1964
continued

12.

face and he gives orders to the miners to bar-
down and make that freshly blasted area safe.

Q. To make sure that the blasted area is safe,
is that correct? A, He makes an inspection

and gives an order to the miners to bar-it down
and make that area safe.

Q. The barrers—down are vhat? What do they do?
A, First of all they are barring-down the loose
rocks.

Q. What do they use? A. A bar. 10

Q. ILong bars? A. Very long steel bars.
Q. Different lengths? A. One is six feet
and another 12 or 15 feet long.

Q. I have heard of 20 ft. ones. Have you struck
thoge?

HIS HONOR: We want to know what was being used
in this period.

MR, EVATT: Q. In this particular period they
would use these bars, you say, and what would
they do with them? A. When? 20

Q. When they, the barrers-in, go in, what do
they do with them? A. They bar down the loose
rocks on the roof of the tunnel, first of all,
and then they are barring-down on both sides
of the tunnel,

Q. What is the purpose of all this barring-down?
A, To make the freshly blasted area safe,

Qs What about rocks on the roof of the tunnel

which are loose or likely to fall? What do 30
they do about those? A. They usually bar-~down

the rocks when they can see by eye that they are

loose. Then usually they check it by hitting

the roof with a steel bar and they can judge if

the rock is loose or not by the sound of the

rock. If it sounds like an empty drum, if it

makes that kind of sound, it means you cannot

see by eye that something is cracked.
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Q. Whilst you were there working in the tunnel
was there a usual period of -time in which the
barrers—down would complete their work from start
to finish? A, It takes from half an hour to
three~quarters of an hour,

In the Supreme
Court of New
South Wales

Plaintiff's

Evidence

Q. Who goes in after the barrers-down have made No. 4

it safe? A, To do the surveying work at the face *

an assistant to the surveyor, the man who helps Janos Pataky

the surveyor, the chainman, goes up there. Examination
27th February

Q. The assistant surveyor goes up there ww— 1964
continued

MR, WARD: DNot the assistant surveyor, but the

chainman.

MR, EVATT: Q. 7You had an assistant, did you?
A, T had an assistant. Actually he was a miner,
but this time he was acting as a chainman and he
was helping me.

Q. He would go to the face, would he? A. Yes.

He goes up to the face about three~guarters or one
hourts time after the blast when he sees they have
finished barring~down, He gave a sign with a torch
to me because at this time I am in the roof station
- there 1g a platform that is hanging down from

the roof six to 800 ft. behind the face, and he
gave me a sign with a torch that he was going up

to the face.

Q. This is the usual procedure, with Utah, is it?
A, Yes,

Q. You are in a sort of office on a platform
as you say, gome 600 feet from the face? A. Yes,
It is a platform hanging down from the roof.

Q. And the signal he gives you = I think he waves
his torch in a circular -—— A. When he gees they
are finished barring it means he can go up to the
face and he can hold his torch on the face -
(answer objected to, rejected; question
withdrawn).

Q. TIs this correct, you get a signal from the
chainman and he goes up to the face? Is that
correct? A. Yes.
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Q. As far as I can understand he calculates the
centre of the face. Tell me what he does there?
A. He goes up with a torch to the face., I have
a theodolite set up on the roof station and I
am going to shoot the centre. Now, it is a very
small place and you can see through the
theodolite =~ you can see that far to the face,
This man has the torch facing towards the roof
station on the face and I can see him through
the theodolite and then when the light is in the
crossbars I give him "that's O.K." and he makes
a mark on the face, and he does that three or
four times and he makes three or four marks.

Q. You go down to the face to make your own
calculations or marks, do you? A, Not yet. In
from about half an hour to three quarters of an
hour time the surveyor goes up to the face.

Q. After? A, After, I make a mark. When the
chainman makes a mark on the face it is half an
hour or three~gquarters of an hour's time that
the surveyor goes up to the face.

HIS HONOR: Q. Why does the surveyor wait for
half an hour to three guarters of an hour?

A, Because they are still mucking and the muck
pile is too high.

MR. EVATT: Q. After about half an houxr you go
to the face or the assistant surveyor goes to the

10

20

face and you start your calculations and markings
where the next drilling is to go through, is that
right? A. Yes. You go up to the face. It has 30
finished barring, and then you go off with the
assistant or what we call the chainman up to the

face and make the necessary measurements and

draw the centre line on the face.

Q. You said before lunch that after the blast
there are a lot of rocks and rubtle on the ground,
on the floor of the tunnel, after the blast?

A. Yes,

Q. And in addition I suppose there are those

rocks that fall from the tunnel that the barrers— 40
down knock down? A. Yes, they go to the muck

pile.
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Qs They call that pile of rock the muck pile?
A, Yes,’

Q. TFor example, at the time of your accident

how high was that muck pile approximately - three
feet, four feai, or five feet? A, Five or six
feet.

Q. Do these piles of muck and rock uswally
vary in height up to what? A. It all depends
how they shoot the tunnel and the height.

Q. After the barrers—~down go in they have this
machine called a mucking machine, is that
correct? A. Yes.

Q. Is the mucking machine a machine that runs on
rails? There are railway lines in the tunnel?
A. Yes,

Q. And it scoops up the boulders and the rock
and the gravel? A. Yes,

Q. To be put into the trucks to be taken out
and dumped? A. Yes.

Q. Would you have a look at the bottom photo-
graph there? Is that a mucking machine? A, Yes.

(Photograph of machine tendered, objected
to as irrelevant; ‘tender deferredj

Q. The mucking machine - I think I can lead on
this = is very noisy and vibrates while it is
in use? A. Yes.

Q. What is the lighting like in the tunnel at
the face? A. They use floodlights on the side
of the tunnel.

Q. They are eight-hour shifts, are they?
A. Bight-hour shifts.

Q. Three ghifts a day? A. Three shifts.
Q. And six days a week? A. Six days a week.

C. How many times a shift on the average would
this whole operation from blagt to blast occur?
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Would there be one blast a shift or two blasts
a shift or three blasts a shift? A. About three.

Q. About three blasts a shift? A. A good shift,
yes.

Q. What we might call the cycle? A. Yes.
Q. Was the pattern of the cycle that you
described at Utah the same as the cycles of

work with Keaiser and with the Snowy Mountains
Authority? A. It was the same,

Q. I will take you to the time of the accident
now., We will start with the blast. There was a
blast, is that correct? A, Yes.

Q. You, I take it, were in the roof section
that you talked about at the time of the blast?
A. No. Everybody goes back 2,200 ft, from the
face for the blast.

Q. What did you do after the blast? A. After
the blast I went to the roof station.

Q. And did you wait there for the signal from
your assigtant? A. Yes, I was at the roof
station waiting for the signal.

Q. How long after the blast on this occasion
was it that you received the signal
approximately? A. Three-quarters of an hour.

Q. You used the theodolite, did you? A. Yes,

Q. In the way you have just described to the
jury that you usually used it? A. Yes.

Q. How long after you got the signal did you
go to the face approximately? A. Three-
quarters of an hour. From half an hour to three
gquarters of an hour,

Q. So you went to the face about 1% hours after
the blast? A. About an hour and three—quarters.

Q. I am sorry, I did not hear that. A. An hour
and a half or an hour and three quarters,
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Qs When you got to the face had the barrers-
down finighed? A. Yes.

HIS HONOR: Q. They had finished? A. They had
finished barring, yes.

MR. EVATT: Q. Had the bars been put away?
A, Yes,

Q. What was the lighting like at the face?
A. It could be better.

Q. It could be better. Could you use another
adjective? (Otjected to on the ground that
nothing in the particulars relates to lighting;
rejected. )

Q. Incidentally, when you got there was the
mucking machine going? A. Yes.

Qs Did you go to the face to carry out your
jobs or work? A. I went up to the face with the
chainman and sawv the barrers were finished
barring~down and I went up to the face to do my
job, to do my work,

Q. How long were you doing it before the
accident, approximately? A. I was doing it seix
or seven minutes. I was doing the fine movements
actually. I was drawing the line down on the face
with a long pole and a paintbrush and I was
drawing the line down and I saw a rock falling

on me.,

Q. You saw a rock falling on you? A. Yes.

Q. What was the size of the rock approximately?
A. About like this,

HIS HONOR: He has indicated about three feet
in diameter.

WITNESS: I don't know, It could be bigger., I
got a glance of it as T was drawing the line.

MR. EVATT: Q. The rock fell from the roof, did
it? A. Yes, as I was drawing the line here,

HIS HONOR: Q. From where did it fall1l? A. From
the roof.
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Q. Immediately above your head? A. Yes, as I
was looking up it was coming on me.

MR. EVATT: Q. I think it hit you a glancing
blow and that is about all you remember, is
that right? (Not answered.)

HIS HONOR: Q. Where did it hit you? A. It hit
me on the helmet here.

MR, EVATT: Q. On the helmet? A. Yeg, with a
blow and it pushed me back and pinned me on the
ground.

(Pamphlet tendered, objected to, rejected.)

Q. When you went to the face to do your work
was the foreman there or any person in charge?
A. No. (Question objected to, rejected.)

Q. When you went to the face did you see the
foreman or any other person in charge? A. No.

Q. I think your next conscious recollection
was at the hospital? A. Yes.

Q. That is at the Cooma Hospital? A. In the
Cooma District Hospital.

Q. Where were you? Were you in bed in plaster?
A, T was in bed, yes in plaster with straps
over me, and I cannot recollect things.

HIS HONOR:
place, do you know?

Q. What time did this accident take
A. It wag in the morning.

MR, EVATT: Q. Was it daylight or night time
when you woke up in the morning, or can't you
remember? A, I would not know, because all the
curtains were around the window and I was by
myself in the room.

Q. Were you in any pain at all? A, Yes,
Q. Whereabouts? A, All over my body.

Q. Did you notice any injury to your head?
A, Yes.
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Q. What was that? A. There was a wound, a sort
of wound on my head.

Q. Do you mean a cut? A. A cut, yes.
Q. How long? A. About from here to there.

MR. EVATT: That would be about three inches or
thereabouts.

HIS HONOR: He indicated the front part of the
top of his head.

MR. EVATT: Q. And the scar is still there now,
is that right? A, Yes, you can feel it.

Qs They put youwr legs in plaster, I take it?

A, Yesg, it was in plaster and I don't remember -
in & pulley; there were pinsg across the leg and
the bone and weights that went up.

Q. Were your legs sticking up in the air?
A, Yeg, like that.

Qe At about 45 degrees angle? A. Yes,

Q. With weights and pulleys attached to them?
A, Yes,

Q. Incidentally, were your shoulders tied to the
other end of the bed? A. No.

Q. Then these weights were on your legs and the
idea of that was to keep them straight? A. Yes.
The bed was at an angle like that.

Q. The bed was at an angle? A, Yes.

Q. We know that you got out of the hosgpital on
the 1l4th January. How long were you in that
position on the bed, just approximately? Weeks
or months or what? A. About five months,

Q. During the five months did you just have to
lie still? A. Yes. I could not move because the
pins were in the bone and if I tried to move it
wasg twisting and I could not move at all.
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Q. They were pins through your bones to join
them, I think you had the use of your arms?

A, T think for the first six weeks they fed
me; Ny arm was not broken but I could not 1ift
it upy I had no strength. They fed me for
four or five weeks, I think,

Q. What treatment did they give the head?
A, They just washed the cut, the nurse or
sister; +that is what I had.

Q. The moment you got out of hospital on the
14th January - you had been taken out of this
traction by then? A, Yes.

Q. Were you gtill in the plaster? A. No.
Q. What was your condition like when you

got out of the Cooma Hospital in January?
A, I was on crutches.

Q. Crutches?
was all stiff.

A, Yes., It was hard to move, I

Qs Were both legs in plaster? A. No, they were

not in plaster.

Q. They were not in plaster, but you were on
crutches? A. Yes.
Q. Were you given these special boots? A. I got
those calipers in December.

Q. I am talking about when you got out of the
Cooma Hogpital in January 1963. Did you have
calipers then? A. Yes.

HIS HONOR: Q. Did you have a caliper on each
leg? A. Yes.

MR, EVATT: Q. When did you go to the Hunters Hill
hospital, the same day? You went straight by
ambulance, was it? A. Yes.

Q. You were in the Hunters Hill hospital from
the 14th January 1963 until the 22nd July 1963.
However, it does seem to me that you were
allowed out of that Hunters Hill hospital for
periods of days or something like that, is that
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right? A. On Sundays.

Q. They let you out on Sundays? A. Yes.

Q. 4nd I think on a couple of other occasions
because I knowv that you saw Dr. Furber on one
occasgion? A. Yes, and I go back on Monday.

Q. What did they do for you at the Hunters Hill
hospital? A. I was having physiotherapy.

Q. I think Miss Bull used to go to the hospital
daily, didn't she®? A, Yes, che did.

Q. What did she do to you?
they do? Do they nassage you or use electric
rays? A. No, I was doing exercises and she was
moving my foot and she was moving the toes and
trying to bend the lkmees and that sort of thing.

T mean what do

Q. You had an operation at the Hunters Hill
hosgpital for that muscle at the back of your
ankle? A. Yes.

Q. The tendcn. How long were you in plaster after

that operation? A. Four weeks.

Qs When they let you out of the Huntlers Hill
hogpital what was your condition? Were you on
crutches? A. Yes,

Q. Again with the calipers that you are
wearing now? A. Yes.

Q. And in plaster or no plaster?

Q. What did they give you for the pain when you
first got to Cooma hosgpital? Did they give you
injections or tablets? A. I can't remember.

Q. By the time you got out of Cooma hospital
were you suffering any painj; that is, when you
got out of Cooma hospital? A. Yes.

Q. Wheresbouts?
joints.

A, All the ankles, all the

Q. The ankleg?
They were swollen.

A, No plaster.

A, Yes, both ankles, both feet.
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Q. How about the knees? A. And aching knees.

Q. How about your head? A. I had freguent
headaches.

Q. When did you first notice these headaches?
(Not answered.)

MR. EVATT: Q. I asked you when you first
noticed the headaches after the sccident?
A, I was having headaches in Coona.

Q. In the Cooma Hospital? A. Yes. They becamne
worse when I came down to Sydney. 10

Q. Yes, they became worse when you came down
to Sydney, but you first noticed them in the
hospital®? A. Yes.

Q. Did you get them every day or once a week?
A, DNot every day.

Q. How often would you get them in the early
periods at Cooma Hospital? A. One day, two days =
a Tew days.

Q. How long would they last when you first gos
them? A. A few days. 20

Q. Did they give you anything for the
headaches -~ injections? A. I used to have
tablets.

Q. Did they give you anything for the pain at
Cooma Hospital? A. Yes, injections. I do not
know how many every day.

Q. Did they do any good? A. That was not for
the headache; 1t was for the pain of the injury.

Q. Did you get any relief from the things they
gave you? A. The injections, Yes; but not 30
tablets.

Qs What relief did you get from the injections?
A. Some kind of dizziness; I did not feel a sharp
pain in my bones.

Q. Can you tell us when it was that you decidsd
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to study for the Matriculation? A. That was in
Hunter's Hill Hospital.

Qs Just after you got there? A. Yes.

Q. Vhy did you want to do it? A. I just did not
want to lay in the bed doing nothing.

Q. Did you get the books and enrol for various
courses? A. Yes. First of all, the main thing I
was going to study was English. I would like to
pass the English, and Ancient History.

Q. Any other subjects did you study? A. I
gtudied Maths. I and Maths. IT; but mainly I was
studying English and Ancient History, which is
the hardest, I think,

Q. How long did you manage to keep the studies
up? A. I studied nearly three months, I think.

Q. Did you have any trouble or difficulty?

A, Yes, I had trouble when I kept studying and
thinking over things. I was having headaches and
I had to just leave it, and I tried it again

and was forgetting what I was studying one day =
not completely, but I had a bad memory.

Q. How was your memory before the accident?
A. It was good.

Q. Were you subject to headaches before the
accident? A, No I did not have them,

Qs Did you have any trouble in getting through
your Matriculation in High School in Hungary?
A. No.

Qe Or in studying for your Assistant Surveyortis
Certificate? A, No,

Q. Why did you give up the studies in the end,
after five months® A. First of all I was
concentrating on things and thinking deeply. I
was having headaches, Secondly, I could not
quite remember the things I was studying.

Q. Have you a headache now? A. Yes.
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R. When you got out of the Hunter's Hill
Hospital where did you go to live? A. I was
transferred from Hunter's Hill down to Cooma, to
the Rehabilitation Centre.

Q. You went almost straight away to the
Rehabilitation Centre? A. Yes.

Q. How long were you at the Rehabilitation
Centre; for approximately a month - two or three?
A, I think about four months.

Q. What were the sort of things you had to do in 10
the Rehabilitation Centre? A. Pushing things
around and doing gymuastics - pulling weights.

Q. Did you like it there? A. And using a
bicycle.

Q. Did you like it there at the hehabilitation
Centre? A. Yes, it was all right.

Q. You liked it? A. Yes.

Q. Why was that? A. Because I was doing
exercises and I thought I would be getting
better. 20

Q. When you went to the Rehabilitation Centre
you were walking with crutches and calipers?
A, Yes.

Q. Did you manage to walk without crutches at

the Rehabilitation Centre.? A, I actually did

not manage. I took a few steps and they were

pushing me -~ the man who made the physiotherapy -

he used to come around and 1ift me up and hold me

by the shoulder and say "Come on, you can walk"

and things like that. I made a few steps, but 30
I had so much pain in the legs. If I was doing

it in the morning I could not move 2ll day; I

had to eit down ~ lie down.

Q. Did they give you any exercises to do at the
Rehabilitation Centre? A, What kind of exercises?

Q. Moving your foot and turning your legs and
things like that? A. Yes, they did.
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Q. Did you do your best at the Rehabilitation
Centre? A. Yes, I did.

Q. When did you leave? I think you said at the
end of four months. Why did you leave? A, At the
end of the four months the personnel manager
from Utah came in and he said to me "From the
following Saturday you have to leave the
Rehabilitation Centre."

Q. Did he give you any reason? A, He did not
tell me why.

Q. Was that Mr. Burns, the personnel manager?
A. Yes,

Q. A few days later did you receive this letter
I show you, from the defendant company, and the
document attached to it as well (ahownS? A. Yes,

(Letter dated 20th November 1963 from
defendant company to plaintiff, together
with cheque dated 20th November, 1963
prayable by the defendant to the plaintiff,
tendered and marked Exhibit "B".g

Q. I think you came to Sydney then? A. Yes,

Q. And you found accommodation with some
friends? A. Yes.

Q. And you looked after their child? A. Yes.

Q. While the lady of the house was working?
A. Yes, she was working too.

Q. Have you been looking around for something to

do since you have been in Sydney, something to
occupy your time? A. Yes, Six weeks ago I went
around to several places.

Q. Has someone promised you a small job? A. Yes,

from one place; they promised a small job for

two days.
Q. Two days a week? A. Two days a week -
two half days a week.

Q. What do youw have to do? A. Packing shoes
in a small shoe factory at Erskineville.
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Q. Where is the factory situated? A. Erskineville
Q. And you live at Enmore? A. Yes.

Q. How are you going to get over there; have

any arrangements been made to taks you over?

A. A friend of mine where I am living is driving
me over theresj actually he is Hungarian; he can
take me.

Q. Will you be able to sgit down and pack the
shoes? A. Yes.

Q. And wrap them up? A. Yes.

Q. How much are you going to get for this work?
A. &4 for two half days.

HIS HONOR: Q. Is it a permanent job, or
temporary? A. No, for a few months.

MR, EVATT:
A. In March.

Q. And you will start next week?

Q. Is that the only employment you have been
able to find since the accident? A, Yes.

Q. Are you still doing these exercises, moving
your feet, or whatever it was you were doing
while at the Rehabilitation Centre? A, Every
morning - every day, and in the evening too.

Q. Have you tried to walk on two walking sticks?
A. Yes, I have tried.

Q. How did you manage on the walking sticks?
A. I am not safe on them

Qe Why is that? A. If I put the whole weight

on ny legs, on my ankles, they are aching and
paining and I cannot hold myself up on the sticks
because I start wobbling in my hands. I have no
gtrength in my forearm.

Q. And your balance is affected? A. Yes and T
am not safe on themn.

Q. Start with the beginning of the day; you can
sleep in an ordinary bed ~ take a typical day.
A. Yes, if I can sleep.
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. Do you have any trouble sleeping? A. Yes,

Q

Q. What is the difficulty? A. Nervous. Sometimes
I cannot sleep.
Q
Q
i

. Does the pain worry you at all? A. Yes.

. Whereabouts? A. In the ankles; and like now,
t is paining and annoying me.

Q. What about getting uwp and getting dressed
in the morning; are you able to get dressed
yourself? A, Yes, I am.

Q. Can you put on these special shoes yourself?
A. Yes, I put the shoes on myself, but I cannot
go anywhere without those shoes,

Q. What do the sghoes do for yous; what relief

do you get? A. The springs on the calipers are
keeping my feet up; my feet are trying to go back.
They keep my feet up, otherwise both my feet fall
down like that (Bemonstrating), and they give
support to the ankles, because in bare feet I
cannot stand up. When I put my leg down all the
joints are Jjumping up.

Q. Have you any control over your feet at all
without those special shoes? A. No.

Q. The doctor gave you the ones you are wearing
now, in December last? A. It has been changed
once.,

Q. When did you get the ones you have on now?
A. Dr. McMurray ordered them, but I cannot
remember when.,

Q. Are you able to make your bed? A. No, I do
not make my bed.

Q. What about having a showkor a bath? A. I
cannot have g shcwer because I cannot stand up.

I have a bath. I put a chair next to the bath
tub and sit down on the chair and I get undressed,
and I have to slide into the bath, I cannot have
a shower,

Q. How do you manage going up and down steps?
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A, It is pretty hard.

Q. Have you tried walking around the block on
the crutches, or walking up the street on the
crutches for exercise? A. Yes, I try.

Q. How do you manage? A, For the first fifty
yards or so it is not so bad; afterwards it is
very slow and it is getting painful because I
cannot hold myself on the hands.

Q. After you left Cooma Hospital how did these
headaches develop; did they get better, remain 10
the same or did that get worse? A. I think they

got worse.

Q. How often do you get them over the last few
months? A, Three or four days - two or three
days and it goes away for a few days. I get them
periodically.

Q. For how long do they last? A. Three or four
days.

Q. Do you get any relief from tablets or

headache powders? A. I had tablets, but it 20
does not help.

Q. How is your memory these days? A. Not so
good.,

Q. Could you give us some examples of this?
What do you notice about your memory?

A. Reading something or watching something -
forgetting things like that; or talking to

someone.

Q. That is, inability to learn things? You read
something and you will forget it; is that right? 30
A. Yes. |

Q. What about your memory for things generally,

going back before the accident; do you get

difficulty in remembering birthdays and things

of that nature? Do you understand me. A. Yes, I

noticed I was going to ask someone to write

home after the accident, four or five months

after the accident, and I could not remember my

family's address. I had 10 send someone to Island

Eend to get the address from the books. 40
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Q. What about your ability to concentrate; for In the Supreme

example reading the papers or reading a book? Court of New

A, T get nervous. South Wales

Q. In what way? A. Usually I have headaches and Plaintiff's

; cannot concentrate because I could not get it Evidence

into my head. No. 4

Q. Have you tried to drive a car since the Janos Pataky

accident. A. Yes. Examination
27th February

Q. How did you manage? A. I could not drive, I 1964

had a car of a friend of mine. Last December I continued

tried to drive and I got no — I gat in the car
and I cannot use the brake; I cannot put pressure
Oon.

Q. Tell the jury about the pain you still feel
at the present time in your legs and foot? A. At
the present time both of my ankles are swelling -
a sharp pain around them. I have a numb feeling
in both legs; some sort of pressure I feel, and
there is a numb feeling around the knees.

Q. What about any changes in the weather? A, It
is worse in cool weather, or in rain. Both of the
ankles are getting stiff, getting really stiff,
and cold feelings in them. If I touch my foot it
is very cold. All the joints are aching; or in
very hot weather it swells up.

Q. You have scars on your body? A. Yes.

Q. VWhere are they - mainly on your legs and your
thigh? A. Yes, on my thigh and on my legs.

Q. What about the soles of your feet, the
underneath part? A. Under the right foot I cannot
bear the smallest touch, because of a feeling

like a needle goes in at the bottom of the right
foot. :

Q. In this accident you cracked or hurt your
teeth? A. Yes, all inside here. I asked them to
do something, but they did not do anything about
themn.

Q. And you have bands or fillings on your teeth
now? A, No, I have cracks at the bottom, inside.
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Q. I am assuming you are using your calipers and
your stickss how long can you stand up for? Do
you make your own meals in the kitchen, or do
anything of that nature? A. No, I do not stand up.

Qe I mean with the aid of the cruviches? A. If
I am standing with the crutches I have to stand
like that (demonstrating). I cannot do anything;
I just get a glass of water. I cannot cook.

Q. Have you tried to walk with the sticks and
crutches at home, to see how you manage? A, I
try around the table, but I cannot bear the pain
in my ankles. I put my hand on the table and
try to walk around it.

Q. You said you liked your job with Utah, is
that right? A. Yes, I did.

Q. Was there anything said about the possibility
of promotion or did you have any plans in that
regard (Objected to; rejected.

Q. Did you have any plans about promotion at Utah?
A, Yes.

Q. What were they? A. I thought T am going to
work there for s long time, for goord, doing the
surveying, and in time to be a surveyor for Utah.

Q. Do I gather you wanted to be a surveyor for
Utah? What did you say? A. I werni to work for
Utah for a very long time, and I wanted to make
a8 career in the mining - surveying.

Q. You wanted to make a career out of surveying?
A, Yes,

Q. In the last week you have been examined by
Doctors McMurray, Middleton and Arthurs? On behalf
of the defendant company? 4. Yes,

Q. Before the accident you were very fond of
water ski-ing? A. Yes.

Q. Where; on the lakes at Cooma and Narrasbeen?
A. Narrabeen ILakes.

Q. What did you do at Cooms? A. No, I do not go
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at Cooma; I used to go for snow ski-ing.

Q. Dancing? A. Yes.

Q. Did you do much dancing before the accident?
A. Yes.

Q. Table tennis, fishing, swimming, surfing =
I have here. You used to like doing all those
things? A. Yes,

Q. You are not married? A. No, I am single.

(Witness stood down)
Crogs~—examination

MR. WARD: Q. You had been in mines or tunnels
for approximately five years had you? A. Four
years.

Q. And you realised of course that the barring
down process was the process used to make the
front of the tunnel safe? A, Yes.

Q. It was the first step in maeking it safe?
A, Yes.

HIS HONOR: When you say "the front of the
tunnel" do you mean the face?

MR WARD: Yes, the face.

Q. The charges having gone off and the gas out of

the place, the barring down of the face is the
first step in making the tunnel safe, isn't it?
A. Yes, making the blast area -~ from the fglling
rocks.

Q. The face to you is what we might call the

front wall of the tunnel isn't it? A. I said the

blasted area;
talking about.

the freshly blasted area I am

Q. When the explosion goes off there is blown
this almost circular portion of rock ahead; is
that right? A. Yes.

Qe And it is vlown out over an area of some 12
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feet or s0? Perhaps I have not put that to you
guite well enough. The amount of rock blown out
is about 12 feet deep, isn't it? A. It all
depends how long they take,

Q. But as a general picture thai is about right?
A. It may be more; it may be less,

Q. Depending upon the ground, of course?
on the ground.

A, Yes,

Q. That particular shaft you were working on at

the time you were injured, was thal about the 10
amount of ground that was being blown out, about

a 12 ft. area? A. I do not know because I do

not go up to the face of the blast when they

shoot. I did not go up to the face. I did not

know what amount of rock falls down and how

long was the muck pile, because I was not there.

Q. In any case, the rock that fell on you came
from, you say, near the face of the tunnel? A. It
came from the roof,

Q. From the roof near the face? A. About 4 feet.

Q. About 4 feet back from the face rock? A, Yes, 20

Q. Was it in the middle portion of the arc?
A, It was in the middle portion.

Q. And you would agree that you knew it was
dangerous for you to go into that blasted out
area before barring down was finished? A, When I
went up to the face the barring down was finished.

Q. I am not asking you that. Will you agree that

you knew at that time, that is in July 1962, that

it was dangerous for you to go into the blasted

out area before barring down had finished? 30
A, They had finished the barring.

HIS HONOR: Q. You are not being asked whether
they had finished, or whether they had not
finighed, What you are being asked is a general
guestion, whether you knew it was dangerous in
July 1962 to go into the area where the blasting
had taeken place, until the barring down had been
completed? A. Yes.
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MR. WARD: Q. It would be a foolhardy thing for
you to do wouldn't it? A. To do what?

Q. It would be a foolish thing for you to do, to
go into such an area before the barring down
had been finisghed? A. Yes.

Q. If you were looking after yourself, you would
not take the risgk of doing it would you? A, I
always look after myself.

Q. So in that case you would not take the risk
of going into the blasted out area before
barring down had been finished? A, Yes.

Q. Indeed, you were lectured down there at
Island Bend that you were not to do it, weren't
you? A, I did not get any kind of lecture that
I know,

Q. Did you have time in the short time that you
were there with Utah, to attend the meeting of
the walker? A. What kind of a meeting?

Q. An informal meeting over meals, at which the
walker gpoke to you about safety? A, No, there
was not any kind of meeting.

Q. Did you hear that those meetings were held
from time %o time? A. While I was there there
was no meeting and I did not attend any kind of
meeting. I was not there. Nobody notified me if
there were such meetings.

Q. You had only been working really for about

four weeks, hadn't you? A, I think I worked five.

Q. Somehow or other you found out it was not
safe for you to go into that part of the tunnel
before barring down was finished? A. When I went
up they were barring = they had finished barring
when I went up.

Q. We are not dealing with that at the moment.
Somehow or other you found out that it was
dangerous for you, you said, to go into the area,
or you knew it was dangerous - before barring
down was finished; that is so, isn't it? A. Yes.
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Q. Will you agree you were told that by somebody?
A, To,.

Q. Did you find that out when you were working
for Kaiser~Perini? A. Find out what?

Q. That it was dangerous to go into the blagted
out area before barring down was finished ?

A. To my knowledge nobody goes into the freshly
blasted area before barring down.

Q. Do you recall a worker called MMoretti, a
miner? A. I do not remember the name. 10

Q. Did you work with the game men on a shift.
from day to day? A. Yes, I did.

Q. Do you recall that the name of your walker
or supervisor was Mario Valli? A. Yes, for three
weeks. Two weeks I was working in the Eucumbene
side of the tunnel, and for three weeks I was
working that side.

Qe In the last three weeks you were working in
the tunnel where you were hurt? A. Yes.

Q. And at that time you were under Mario Valli?® 20
A, Yes.

Q. Do you remember now a miner called Moretti?
A. I 40 not remember the name,

Q. Do you remember, prior to this shift,
attempting to go into the blasted out area
before barring down had been finished, and been
told by # miner not to? (Objected to as being a
double question.)

Q. I will reframe the gquestion. Do you recall

being told by a miner barring down prior to the 30
accident, not to go into the blasted out area

before the barring down had finished?

HIS HONOR:
accident?

Was this immediately before the

MR. WARD: No.

HIS HONOR: Then I think you should make it
guite clear.
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MR, WARD: My other question made it quite cleaxr.
Q. Do you recall being told by a miner on days
prior to the day you were hurt, that you were not
to go into the blasted out area until barring
down had finished? (Objected to; allowed.)

A, When I went up to the face the barring down
was finished, and nobody told me anything. I

went with my chain man. As far as I know =~

HIS HONOR: Q. Mr. Ward is not asking you about
the day of the accident; he is suggesting that
some days before the accident, somebody told
you not to go into the blasted out area until
the bharring down was finished. Did anybody tell
you that a few days before the accident? A. No,.

MR, WARD: Q. Do you recall that when you worked
with Kaiser~Perini, they were not as strict
about keeping people out of that blasted area?
(Objected to; question withdrawn.)

(At this stage further hearing adjourned
until Friday, 28th February, 1964..)

NO. 5

JANOS PATAKY
(recalled)

Further cross-~examined:

HIS HONOR: Q. You are on the oath you took
yesterday, you remember? A. Yes,

MR. WARD: Q. When you went back to the Snowy
you knew you were going back to a job which had a
lot of risks in it, did you not? A. No it has

no risks.

Qe No risks? A. No.

Q. Is it not a job where you know that rocks
fall from tumnels frequently? A. It was not
rigky., I did it for four years and I did not
find it risky.

Q. You would not deseribe it as one of the

In the Supreme
Court of New
South Wales

Plaintiff's
Evidence

No. 4

Janas Pataky
Crogge
Examination
27th February
1964
continued

No. 5

Janos Pataky
Further cross-
examination
28th February
1064



In the Supreme
Court of New
South Wales

Plaintiff's
Bvidence

NO. 5

Janos Pataky
Further cross-—
examination
28th February
1964

continued

36,

safest jobs would you — working in a tunnel?
A, It is not unsafe.

Q. Certainly it is not safe if you do not pay
attention to what is going on about you? A. I
think I always paid attention to vhat I was
doing because at Kaiser - for cafety —~ I won a
prize for it.

Q. Just answer my question. You have Mr, Evatt
here looking after you and I have the right to
ask you questions. (Objected to; allowed). 10

HIS HONOR: Mr. Pataky, listen carefully to the
question. It is going to be read out to you
again,

Q. Certainly it is not safe if you do not pay
attention to what is going on abcut you? Would
that be s0? A. T said I always paid attention.

Q. But if you do not pay attention it is not a
safe job? A, Yes,

Q. It is gtill or you mean it is not a safe
job? A, It is a safe job. 20

Q. Is it a safe job even if you do not pay
attention? Do you mean that? A. No, when you
pay attention it is a safe job.

Q. And if you do not pay attention it is not
safe, is it? A. It is not safe, yes.

Q. Of course, up in the blasted out area it is
unsafe until the area is cleared out? A. Cleared
out in what way? Is barred down?

until it is

Qe I will put it another way:
A. No it 30

cleared out for the jumbo to come in?
is not so.

Q. Because after barring down is finished and
mucking 1s finished the jumbo comes in does it
not? A. It does not.

Q. When does the jumbo come in? A. When they
finish mucking they pull the mucker out and the
people are going up to the face :md cleaning
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the invert out and they are going to lay the
rail section for the jumbo and for the loco.,
but the people are working up there, the whole
crew, and it is very safe -~ that is my opinion -
without the Jumbo.

Q. That is after mucking is finished? A. Before
the mucking is finished.

Q. Of course there is another thing done then
to make the tunnel safe after the mucking is
finished, is there not? A. It is safe.

Q. Are not rock bolts used down there? A. They
do.

Q. And rock bolts are used to ensure that rocks
do not fall down, are they not? A. Yes, but
they never put rock bolts exactly right up 1o
the face, It is required by the Snowy Mountains
Authority and they put them in places where they
are supposed to put the bolts. '

Q. Rock bolts, you say, are not put on the face?
A. I have not seen them.

Q. But of course the rock bolters go to work
when the jumbo is there, do they not? A. Usually
they put the rock bolts in from the jumbo. They
do not put them close to the face because if

they do so when they shoot, when they blast,

the whole thing comes down.

Q. TFair enough. So the rock bolts come along
a bit behind each blasted—-out area? 4. It is.

Q. And that ig because when an area is blasted
out you get the debris -~ do you understand
debris? A. No,

Q. Rubbish? A. Yes.

Q. The rocks? A, Yes.

Q. They get thrown up the tunnel quite a way
don't they? A. Yes.

Q. It just does not fall down? When the area
is blasted out the rocks just don't fall dowm
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flat, do they? They tend to skew out the tunnel
a bit as well? A. I suppose so.

Q. Of course, in that situation you might get
the rocks very near the blasted area falling down
too with the blast? A, Yes,

Q. You cannot really in your experience be
satisfied that all the precautions for keeping a
roof safe are taken until the rock bolts put in?
A, Bir, I have seen with the Kaiser they used

to put sometimes steel nets ~ they would use rock
bolts in the shoulder of the tunnel and they had
a steel net right up to the face, even when

they were blasting too, and the net was broken
in a few spots but they kept putting it up and
that was because ~—-

Q. Of course, they could not do vhat until
after barring down wag finished, could they?
A. But the steel net is already there almost
right up to the face all the time.

Qs But it is not in the blasied area? A, No.

Qs And it is not right next to the blasted area?
A, The steel net is right next.

Q. You think for a moment., A. When they shoot
the steel net goes right up to the face and it
is going to be blasted.

Q. In any case, what you say is this, that the
rock that fell on you came from the blasted area?
A. It came from the roof.

Q. Are you sure it was only 4 feet back from the
face? A, Positive,

Q. You actually heard it about to fall and
watched it fall, did you? A. No, I have seen
when I was drawing the line down -~ I have seen a
glimpse of it, that something is coming, but I
did not hear anything.

Qs I want to take you back a bit Would you
agree that you were injured about quarter or
twenty past 5 in the morning? A. I think as I
have geen, as I was told, it was z quarter to &.
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Q. You do not agree it was a quarter or twenty
past 5., Do you know in fact what time it was?
A. The gentleman on the =

Q. Do you know yourself what time it was, not
from what you were told, but do you yourself
know what time it was? A. When I went up to
the face it was over half past 5.

Qs Now, is this something you are worklng out
or do you have any recollection of seeing a
watch? (No answer).

Q. Is your memory good about what happened?
A, Yes, I remember the time.

Q. How do you remember the time? A, My watch.

Qe Why did you find it necessary when I asked
you to tell me that somebody told you it was
twenty to 6 if you knew the time? A. They told
me when they took me out of the tunnel - that
was the time.

Q. When you got out of the tunnel it was twenty
After half past 5, yes, I went to the

to 69 A,
face.

Qe Just let us get this clear: the person
who told you it was a gquarter to 6 was a person
who was referring to the time you actually got
out of the tunnel., Is that right? A. Yes.

Q. Of course, you were over half g mile in the
tunnel were you not? A. I think about half g
mile, yes.

Qs Do you recall coming out of the tunnel?
.A.. NO.

Q. What did you do after the blasting?® A. At
about 15 or 20 minutes?
I went to the roof station.

Q. So you walked about 400 yards I suppose to
your station box? A. I cannot remember the
distance,

Q. That would be round about what it would.

time from the gwitch box
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normally be, would it not, or would it be =a
little longer? A. The switch box is usually
2,100 feet from the face and the roof station is
600 feet from the face.

Q. You got there and what work did you do then

at the roof station box? A. I adjusted the
instrument after each blast, The instrument is

on the platform and usually it moves, and I potter
around and check up the back site and the plub

bob is hanging from the roof station behind it.

Q. As I understand your evidence you wait there
for about three quarters of an hour before your
chainman got to the face of the tunnel to shine
the torch back -- would that be right? A. Three
quarters of an hour or 1 hour. I am not quite
certain.

Q. Three gquarters of an hour to an hour? A. Yes.

Q. £ course he holds the torch at the face
doesn't he? A. Yes, on the face.

Q. And you give him the mark or you tell him
where to place centre? A. Yes, I am holding
the torch looking through the theodolite, and I
can see his torch facing me and I am giving him
a signal which way to put the torch and I give
him the O0.K. or what to do.

Q. And he puts the centre mark on the face of
the tunnel? A, Yes, he puts the chalk mark,

Q. Then I think you to0ld us that you waited
another three quarters of an hour before you
approached the face of the tunnel, the face of the
blasted out area. Is that right? A. Yes.

Q. Of course when you approached the face of the
Xun§el mucking was in progress was it not?
. les,

Q. In your station box as you looked down
towards the face what side of the tunnel was it
on? A. I beg your pardon?

Q. On what side of the tunnel, as you looked
towards the face, was your station box? A. The
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roof station is on the left~hand side as you In the Supreme

go towards the face. Court of New
South Wales

Q. And you walked to the face down the left- -

hand side of the tunnel did you not? A. Yes. Plaintiff's
Evidence

Q. You pass the left of the mucker as you look No. 5

at the face, is that right? A. The mucker was *

on my right-hand side but I did not pass the Janog Pataky

mucker. I stopped at the mucker. Further cross-—
examination

Q. Of course, the driver of the mucker sits on 28th February

the right-hand side of the mucker as you look 1964

at the face doesn't he? A, Yes. continued

Q. And at that time in tunnelling the
supervisor usually stands near the right of the
mucker superintending the mucking operation

and the trucking operation? A. He was not there.
(Question objected to).

Q. The usual position taken up by a supervisor
during mocking is on the right of the mucker

as you look at the face of the tunnel, is it not?
A, It is up to him.

Q. That is the usual place, is it not? A. I

do not know., It is up to the walksr. He is in
charge of the shift. He can supervise in any site
on the left or the right. It does not make any
difference.

Q. On the right he has the mucker attendant
ready at hand, hasn't he? A, I did not
hear?

Q. If he stands on the right of the mucker he
has the mucker attendant there? A. Yes.

Q. And the man who hitches on the railway trucks?
A, He is on the side.

Q. He is also on the right, too, isn't he?
A. Yes,

Qe And that is an operation which is going rather
swiftly all the time, is it not, truck in and
truck out and building up the train® A. It all
depends on who the crew is, Some crews work

Taster and some crews work- slower.
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Q. That is where most of the activity is going
on is it not? A. I do not agree. I do not
agree = not most of it, because on the left-
hand side the miners were there making the rail
gsectiong; there are usually four or five men
make it before they are finished mucking.

Q. They are not doing that on the side of the
muicker, are they? A. Behind the mucker.

Q. No one stands and works at the railway
building alongside the mucker, do they? A, T
did not say the side of the mucker -~ a few yards
behind the mucker, but on the left-hand side.

Q. But you will agree, will you not, that the
usual thing in your experience is that the
supervisor stands on the right-hand side of the
mucker as you look at the Tace? That is sc is
it not? A. I do not agree,

Qs You just think back a little bit. You see,
earlier I rather gathered the impression that you
did agree.

HIS HONOR: No, Mr, Ward, he did not. What he
did say was that the supervisor can stand on the
right or the left as he decides.

MR. WARD: But the guestion which Mr. Evatt
objected to and which was answered, Your Honor?
HIS HONOR: T do not think he did, Mr. Ward.

MR, WARD: Q. Of course if he stands on the lef%t
of the mucker he has very little control over

the mucking and trucking operationy; has he? A, I
think the mucker-driver usually works by himself.
They push the mucker in - two hands help him, and

I do not think he needs any more supervising
because he knows his job.

Q. When you walked past the mucker it was still
well back from the face of the tunnel, the face
of the blasted out area was it not? A. On which
occasion? Is it usual?

Q. No, when you walked past it I meant that day.
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HIS HONOR: At the time you had your accident.

WITNESS: At the time I had my accident § No
it was not very far from the face.

MR, WARD: Q. Will you agree it was 30ft. back
at least from the blasted area? A. No.

Q. How far do you say it was? A. I think it
was closer because the muck pile was very low,

Q. Your memory about this is quite good, is it?
(Not answered).

Q. Your memory about this is quite good, is it?
A. Pairly good.

HIS HONOR: Mr. Pataky, you said the rock pile
was very -~ A. Low,

MR. WARD: Q. How high up were you going to make
your mark on the tunnel? A. The mark has

got to be done on the face from the roof right
down to the bottom of the vertical line.

Q. How big a stick were you using? A. About
12 feet long with a paint brush tied to the end
of it.

Q. And of course you certainly climb up on to
the muck pile to get where you were? A. Yes,

I was on the muck pile,

Qs It must be clear from that that the mucker

was far enough back not to be disturbing the rocks

in the pile near the face.
understand.

A, T did not quite

Q. The mucker must have been far enough back not
to be disturbing the muck pile at the face? A. It

was not very fax, no.

Q. You see, if the mucker goes in the rocks
tend to fall to the front, don't they, back
towards the mucker? A, But they are falling on
both sides, too, not all the time in the middle.

Q. That is right, the mucker goes across the

tunnel slowly from one side to the other? A. Yes.
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Q. But the tendency is for the rocks to fall
back towards the mucker? A. Yes.

Q. So at the time you went up on to the muck
pile the mucker was not close enough to be
disturbing the rocks in the muck pile. Would
not that be s0? A, I could not tell you. It
was quite close and the muck pile always moves
when they are mucking.,

Q. You camnot recall what the situation was
that day? A. I think the mucker was pretty
close - pretty close thexre.

Qe Of course it was part of your job to keep a
record of the times of cervain parts of the
cycle and certain other technical details
relating to the cycle? A, Yes.

Q. And presumably you made these entries as
the events occurred? I mean if something
happened you made a note of the time? A. Yes.

Q. That was your duty to make a note of it ~
right? A. Yes.

Q. You would not leave it until the end of the
shift and then go back and scratch your head
and say "When did this take place”" and "When
did that take place"? A. I would rot.

Q. You would do it as it happened would you
not? A. No, I used to have a very little
notebook with me and a pencil and if something
happened I used to put it in it and usually

at the end of the shift - I did not want to
make more copies and I used to put it down
what time they started and things like that
from this small sheet of paper.

Qs I put it to you that the time of the blast
that morning was 4.30 a.m. Do you recall that?
A, Four o'clock, a quarter to 4.

HIS HONOR: ©No, half past 4.

MR, WARD:
do you recall that?

Q. Half past 4, the time of blast -~

A, I think it was 4 o'clock.
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Q. Is this a guess? Are you guessing or do
you really remember what time it was? A, I
cannot remember 4 o'clock or a quarter to 4.

Q. You would not record a wrong time for a
blast would you? A, Sir, it was wrong time,
No =~ I think it was a quarter to 4, four o'clock.

Q. Would you have a look at this document?

Do you see the pencil figuring on that document.
Just have a look at the pencil figuring up here.
Whose writing is that? A. It is not mine.

Q. Not yours? A. That is not mine.

Q. You kept a sheet like that, though, did you
not?

MR, EVATT: Your Honor, I thought the witness
was being shown his own document.

HIS HONOR: I do not know what document he is
being shown but there is nothing wrong with what
Mr, Ward is doing

MR. WARD: Q. It was part of your job to kcep a
document like that was it not? (Wot ansWered?.

Qe I am not asking you to look at all those
things on it. The question is simple - it was
part of your job to keep a document like that,
was 1t not? A. Yes.

Qs That is not the first time you have seen a
sheet like that with that type of information
on it? A. No.

Q. Where did youw keep that type of document - up

in your roof station? A, The roof station
usually, yes, btut I had a little notebook.

Q. That was your job, was it not, to keep a
document like the one I have just shown you?
A. Yes,

Q. And what you did was to record on it
information -~ times and technical information?
A.o YeSo
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Q. As the document required you to? A, Yes.

Q. Now, one of the things on it was the time of
blast, was it not = on that type of document?
A, Yes.

Q. And it was your job to fill in on that type
of document the time the blast went off, was it
not? A. We did not give them - to within 15
minutes.

Q. Would anything do, is that what you are
saying? A. Not anything do, but of drilling or 10
mucking, a good half-hour.

Q. You were a careful employee, you tell us?
A. Yes, I was,

Q. You were interested in being a surveyor's
assgistant were you not? A. Yes.

Q. And a competent one? A. Yes.

Q. When the blast went off did you not always

look at your watch and record the time, make a

note of the time? A. Yes, a note I used to make

of the +time. 20

Qs Then you would go back to your roof station
and you would record the time would you not?

A, Yes, sometimes. Sometimes in the morning or in
the afternoon when they finish work you put the
times,

Q. I thought you told us that you made these
notes when the things happened? A. Yes, in a
notebook.

HIS HONOR: What he said is that he had a note-

book and sometimes he wrote these things in the 30
notebook as they happened, and at a later stage

he would put them into the sheet.

MR. WARD: Q. How much later? A. It all depends
on what I am doing. If I am counting rock bolts or
doing something with the instrument or cleaning
something, I do it later. It all depends.
Sometimes I put it straight down. It all depends
how your job is.
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Qs Even though this type of sheet was kept in
your roof staticn? A, Yes,.

Qe There is no doubt about it that it was your
job as the Assigtant Surveyor to keep the sheet,
was it not? A, I did not quite understand.

Qe It was your job to keep the sheet - yours.
A. You nean keep the record?

Q. Yes? A, Yes.

(Document shown to witness by Mr. Ward
m.f,i., "1iw, )

Q. (Witness handed blank piece of paper). Would
you now mind writing your name? A, The name of
what?

Q. Have you a pencil there?

HIS HONOR:
pencil.

He has a Biro. Do you prefer a

MR. WARD: A pencil, Yes, Your Honmor. (Pencil
handed to witness),

Qe I would like you to write your name? A, Ny
naue ?

Qs Yes, And I would like you to write tan.,
You know what that is don't you? A. Yes,

Q. Sec.? A, 10 a.m.
Q. No, sec.
HIS HONOR: Write tan first.
WITNESS: Sec.

MR. WARD: Then write cos.; 28 - in figures =
445 333 100 and 30? A, Yes,

(Piece of paper marked by witness, as above,
m.f.i. "av,)

Qe Did anyone else ever write up these reports
for you? A. They used to write up for the other
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surveyor, If I go down the shift and he is not
there I used to finish up writing for him or
he would finish up writing for me.

Q. Was there another surveyor about that day?

A. There is supposed to be somebody when I had
the accident.

Q. Do you recall if that day you were writing
up the report at all? A. I can't tell you.

HIS HONOR: Mr, Pataky, what time did you
start work the day you were injured? A, Your
Honor we started at midnight.

MR. WARD:
round blast time did you not?
were mucking.

Q. When you started you took over
A. T think they

Q. And you finished that cycle and it was

during the second cycle that you were injured was

it not? A. Yes,

Qe If you would look at this document, m.f.i. "1"

again, will you agree that the entries on it up
till the blasting time of the second cycle

seem to have been made by the same person or the
same hand? (Objected to; allowed) You agree
that the entries in the document up to the entry
relating to the time of blast in the second
cycle appear to have been made by the same hand?
A, Yes.

Q. And thereafter entries appear to have been
made by a different hand? A. Yes.

Q. In fact in ink after the time of the blast
entry and in pencil prior to that. That is
right, is it not? A. Yes.

Q. DNow, as this type of form was kept in your
roof station can you tell me whose figuring do
you say it is in pencil on that? While you are
thinking about it let me put it this way: it
appears to be the figuring of somebody who is
used to writing figures, does it not? A. Yes
(Question objected to; allowed). The walker
is used to writing %co, the forewan.
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Q. When you were learning your surveying or

your instrument work etec., were you given any
instructions on the preferable way for you to
print and write figures? A. No,

Q. Do you kucw from your experience there who
might have had access to that type of form and
who could have printed or made those entries in
pencil there?

HIS HONOR: Do you mean who did meke it or could
have, Mr. Ward?

MR, WARD: Q. Could have, having regard to the
figuring? A. The chainman or the foreman.

Q. It could be your chainman or the foreman?
A. The walker or the foreman, I said.

Q. Can you recall from your recollection whese
printing that might be? A, I could not tell
you.

Q. Having regard to the type of rock you were
going through at that time can you recall it

was taking a little over 4 hours to do the cycle?

A, I will not agree with that because it all
depends how the miners are, how good they are.
Sometimes it takes less, and it takes 3% hours.
It all depends on the shift how good the workers
are and how good the muckers out are,

Q. You have not any recollection at that time -

that is what I was wondering about, not
generally? Is that the position? You cannot
recall how long the cycles were taking at that
time?  If you cannot, just tell us? A. You
mean from the drilling or finish mucking, or
from the finieh drilling to the blasting?

Q. Take it frum one blasting to the next
blasting? A. One blast to the next blast, it
takes about 2% hours I would say.

Q. Sometimes it takes 4% does it not? A. It all

qipends how is the rock and how long they drill
it.

Q. Of course, you do not agree, do you, that the
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blasting took place at 4.30 that morning, the
last blasting before you were injured? A, As T
said before, I think it was 4 ofclock.

Q. But you would not dispute it could have bheen
4,30 would you? A. I think it was 4 olclock.

Q. Can you recall if that morning you were
making entries in a notebook or you were
meking them on the sheet provided? A. I think
I was making them in the notebook.

Q. Do you know where the notebook is? A. I 10
have lost everything. They cut off everything at

Island Bend off me and that is how they took

me to Cooma Hospital.

Qs You would have carried it around in your
pocket or in the roof station? A. In the pocket
in the ftrousers with the log book.

Q. As you approached the muck pile just prior to

your injury, did you see men in the blasted out

area? A. Two men were standing on the right

corner, just on the front of the muck pile, near 20
the lights on the edge of the muck pile, on the
right~hand side.

Q. So you mean as you look at the face, right wp
at the face on the right there were two men?
A. Noyon the muck pile on the right-hand side.

Q. What we might call the front -~ A. The front
end of the muck pile.

Q. Are they the only two men you saw? A. I had
seen the mucker driver.

Q. I am talking about in the blasted area? 30
A. T have seen them in the front part of the

muck pile on the right-hand side, two men standing,

and one was with me who was assisting on the

muck pile. That is what I recall. One man was
assisting me.

Q. That is your chainman? A. Yes.

Q. Did you recognise the names of any of those
men you saw there? A, I could not say.
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Q. Vhat were they doing? A. Standing.
Q. dJust standing? A. Yes, talking.
Q. DNot working? A, No.

Q. So these men =~ let us get this clear - were
standing having a chat on the muck pile near
where the muckers work, is that what you say?
A. On the front part of the muck pile on the
right-hand side. (Question objected to).

HIS HONOR: People might be talking but they
might be talkirg about their work and unless he
heard what they were talking about he could not
say whether they were talking about their work
or having a chat.

MR. WARD: Q. There were two men talking near
the front of the muck pile you say which would
put them near the mucker, would it not. If
you you have the mucker as far forward asyou
say it was? A, I beg your pardon?

Qs These two men who were talling were not up
at the face of the tunnel? A. On the front
vart of the muck pile on the right-hand side.

Q. By the front part of the muck pile you mean
the part of the muck pile down nearest the
mucker.

Q. And what -~ these two men were standing there
talking just at the portion of the muck pile
nearest to the mucker? A, Yes.

Q. And the mucker was working? A. Yes.

Q. Did you see anything in their hands = in the
hands of these two men? A. No,

Qe TYou d4id not see three men in there, did you?
A. T remembeyr two men,

Q¢ You recollect at that shift there were three
men doing the barring down? A. I did not seeé’
anybody barring, but I have seen these two men
standing up there when I went up there.
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Q. You walked straight up the muck pile to the
face and started to make your mark, is that
right? A. On the left-hand eide is my assistant.
We went up on the left~hand side and then put
the gear down what we had, the things, and
started to mark the face with the paint and
brush, and things like that, and tape.

Q. Did you notice where the bars were? A, Two
men I have seen standing on the right-hand side,

Q. They would be barrers down would they? 10
A, Yes, I suppose.

Q. You remember they were barrers down? A. No,

Q. You are just making an assumption - guessing
that they were barrers down? A. I am not
guessing, but if they were not barrers what
would they talk about then?

Q. I beg your pardon? A. If they were not

barrers, what were they doing on the muck pile?

They had finished barring or were talking or

coming there, 20

Q. You do not know what they were but what you
say is no one would be up there unless he was a
barrer down. Is that what you mean? A. I mean
no one was barring and they were barrers.

Q. That is what we want you to explain to us.
You do not know exactly what those two men were
but you say they would not be there unless they
were the barring~down type of men?

HIS HONOR: Q. Mr., Pataky, Mr. Ward is asking

you that although you say you did not see anybody 30
barring down when you were walking up to the face?

A. Yes, Your Honor. '

Q. He is saying do you say that those men must
have been barrers~down, those two men, because
only men who were barrers-down would have any
business to be where you say you saw them?

A. Yes, that is what I think.

MR. WARD: Q. When you saw these men there you
did not speak to them? A. No.
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Q. Of course you would agree that when the
barrers—~down finished their work of barring-down
they just don't stay normally on the muck pile
do they? A. I think this time was the tea time
in the tunnel so they could not do anything
elge,

Q. The mucker was still working was it not?
A. The mucker and one boy who was with the
mucker who was whistling.

Q. I mean when the mucker is working you have
not only the mucker operator but you have got
the man who hiiches on the trucks. A. Yes, and
whistling.

Q. I beg your pardon? A, With a whistle,

Q. You have at least three men working around
that mucking machine and train area, have you
not? A. This time I have seen the mucker
driver and the men, the miner who was whistling
and giving the muck course to the mucker.

Q. Well, it was not tea time for them was it?
A, It was not tea time for them. Maybe they
had it before.

Q. And it was not tea time for you? A. No.

Q. When you saw these two barrers—~down there I
think you led wus to believe that they just were
not i1idly chatting -~ you did not get that
impression, did you? A. Sir, it is not my
business. I was a surveyor to the engineering
part and the other part, what the miners are
doing belongs to the walker or the foreman.,

Q. If you knew it was a risk for you and a
danger for you to go on the muck pile before
barring down had finished and you saw these two

men there, why did you not ask them if the barring-

down was finished? A. Because when I went up
there there was nobody barring up there and they
were standing up and no one said to me anything,
and I went up to the face. ‘

Q. But you were telling us that you believed it
was tea time and that is why they were just
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gtanding there. A. The rest of the crew went
for tea time the mucker driver was working, and
one man, and I have seen these two men, this
time you are talking about. And these two men
were talking when I went up to the face with Mr.
Soccol who helped me, and that is all I can
tell you.

Q,» Where did the barrers—down put thelr bars

normally after they have finished barring down

in that shift or in that team? A. Several places. 10
Sometimes they just put it to the side of the

wall, Sometimes they carry it back to the

jumbo. It all depends, Sometimes they leave it

at the muck pile on the sides.

Q. They would not leave it on the muck pile
if the mucker was s8till working? A. No just
to the side of the mucker. It all depends, anyway.

Q. Do you remember anyone getting the rock
off you?

A, No. What I can remember clearly is that I 20
was in hosgpital. I do not know what time it is.

Q. I think you told us yesterday you remeumber
the rock falling on your legs anl being pinned,
You remember that dontt you? A. I had a glimpse
of something coming from the roof and I fell on
my back and that is what I remember -~ I was hit.

Q. You remember your legs being hit don't you?
A. I think I said all my body was aching.

Q. You do not remember anyone trying to get the
rock off you? A. No. 30

(Short adjournment).

Q. What was the name of the taxi owner you
worked for. A. Mr, Birdsall.

Q. At Bondi Junection? A. No, Elizabeth Bay.
Ebley Street, Elizabeth Bay.

Q. Of course when you went down to Utah as a
result of that telegram you filled in an
application form did you not, an application for
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employment form? A. When I arrived I filled
in some kind of form but I did not read it
before.

Q. You did not read it before you filled it in?®
A. No. When I got the telegram I went to Utah
after the telegram and I had to sign some sort
of paper when I started to work.

Q. You had to give some sort of details of your
past, did you not? A. I cannot remember.

Q. But you remember f£illing in a form don't
you? A. I think T signed one that I was
employed by Birdsall, and others for the
Hospital and Medical Benefits.

Q. And you filled it in did you not? A, Yes.

Qs I mean you wrote and printed quite well, did
you not? A, Yes.

Q. Will you agree that that is the application
for employment form that you filled in and
signed? A. Yes.

Qs And the printing and writing and figuring
on that form ig yours is it not? A, Yes.

(Employment application form m,f.i. "3").
Q. I now want you to print your name and write
the figure "6" three times on that document
which is m.f.i.% A, Yes.

Q. Do you think you write the same now as
you used to? A. Yes, I think so.

Q. All the time? A, I suppose so.
Q. I beg your pardon? A. Yes,

Q. Did you talce extra care when you wrote up
the sghift report? A, No.

Q. I want you now to have a look at the

employment application m.f.i. “3" and also m.f.i.

"1", the document which you said used to be kept
in your roof station. The document you kept

in your roof station was called a shift report,
was it not? A. Yes.
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Q. Took at the shift report m.f.i. "1" and

m,f.i. "3", your application for employment

form, and will you agree that you filled in

the ghift report in pencil where it appears?
A, With a pen or pencil?

Q. Having a look at the printing and figuring
here on the employment application? A. Yes.

Q. Will you agree now that this shift report
up to the record of the time blasted in cyecle 2
is in the same writing or printing? A. With the
pencil, I think this may be mine.

Q. The pencil could be yours? A, Yes,

Q. Now, Sir, isn't it yours? A. I think it is
nine, the pencil = not the pen.

Q. Just to make sure, you will now agree, will
you, that the pencil under cycle 1 of your
shoft report and the pencilling under cycle 2
of the shift report is your penciiling? A. Yes.

Q. And what you have done of course is record
at the time of the blasting in the second cycle
was at 4.30 have you not? A, I should not say
it was exactly 4.30. I cannot swy that.

Q. That is what you recorded at the time, is it
not? A, Yes.

Q. You have certainly not had access to one of

thege shift reports since your accident have you?

A. No.

Qs I mean you made that entry before your
injury? A. Yes.

Q. But you did not make the entry when mucking
gtarted did you? A. I did not know.

Q. Just to make sure, do you think the next

entry in ink on that form was made by you or not?

A, Mo,

Qe It was not made by you. Now will you not
agree that the time of blasting was 4.30, now
you have seen that form? A. I do not know if it
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can be 15 or 20 minutes before. I used to put
the time within half an hour, as I said before.

Q. In making that form out you would not be 5
or 10 wrong in the number of charges, or the
number of holes which might have been drilled,
would you? A. All those things I was told by the
foreman.

Q. The more likely thing is that you would be
accurate, that you, Mr., Pataky, would be
accurate in keeping the form., That is the more
likely thing is it not? (No answer).

Q. Do you understand what I mean? A. Yes, but
sometimes if they are slow with mucking or slow
with drilling you put 15 minutes left or right.
It quite often happens.

Q. At Hunter's Hill you were vigsited by the
Personnel Officer, Mr. Burns from Utah, were you
not? A. Yes he was there for a few seconds,
yes.,

Q. Tor what? A. For a few seconds, yes. He
came to see me for a minute.

Q. The day he came and saw you were you not
doing Maths. on your bed. A. No.

Qs I beg your pardon? A. What I was doing?

Q. Mathematics? A. No.
Q. Do you recall that you were doing some
figuring? A. No.

Q. What were you doing?
on the bed or o the table of some Ancient
History or somaoihing,

Q. It was on the table only? Were you not
reading it? A. T could not say whether it was on
the bed or the table or the chair, but there were
some books, not Maths. books, but I think they
were ancient history or English history or
something like that.

Q. But you did have maths., books there did you
not? A. No, I do not think so on the table

A. I think T got a book
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because I tried to read the English and
Ancient History.

Q. But you did talk to him about being bored at
Hunter's Hill did you not? You did talk to him
about being unhappy at Hunter's IIill. I will put
it another way, you did talk to him about wanting
to get away out of that hospital? A. Yes, I
thought I would like to go to a better place
where I get better treatment or comething.

When he came I think I was still in plaster.

Q. You wanted to get back to Cooma did you not?
A, I do not think I said that. I think I said
I would like to go to a better hospital.

Q. Shortly after his visit you were taken back
to Cooma? A. I was taken back to Cooma, yes.

Q. A4nd you were met by him and Mr, Fuller?
A. Yes.

Q. He was your immediate boss, o to speak,
wasn't he, Mr., Fuller? A. Yes, I saw him a few
times.

Q. And you were allowed to stay in Cooma and
you went to the Rehabilitation Centre? A.Yes.

Q. And for gome time at the Rehabilitation
Centre you were doing all right weren'it you?
A, Yes.

Q. And you were improving? A. Yes.

Q. And you wanted to do well? A. I always
wanted, yes. :

Q. At the beginning of November 1963 you came to
Sydney did you not? A. I do not remember.

Q. You remember leaving the Rehabilitation
Centre for a trip in Sydney don't you? A. I do
not know what was the exact time. Once they sent
me to Dr. McMurray.

Q. And you saw other people in Sydney on that
occasion did you not? A. I can't remember. I
think T saw Dr, McMurray.
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Q. You remember seeing Dr. MclMurray. Who else
did you see? A. Maybe I have sgseen a Dr.Furber,
but I am not quite sure.

Q. Did you see anyone else? A. I do not think
so. I do not think so.

Q. The trip T am referring to is the last one
before you were discharged from the Centre. Do
you remember the one now? A. I cannot quite
recollect, I remember I came to Sydney.

Q. You remember you came back by plane and Mr.
Burns met you 2t the airport. A. I came fo
Sydney to see Dr. McMurray. That is what I can
tell you.

Q. Do you remember coming back by plane and Mr,
Burns meeting you at Cooma Airport? A. I think
I have seen Mr. Burns at the Airport, Yes.

Qs Who elgse did you see in Sydney on that trip?
A, T think Dr. McMurrsy or Dr. Furber.

Q. When you got back you did not do as much

at the Centre as you had been doing before you

went to Sydney did you? A. I do not agree with
you because I was doing all the time my best as
far as I could do that.

Q. Whether you could or could not do it well,
will you agree that you were not doing what you
were asked to do as well after you came back
from Sydney as before you went down to Sydney?
A, As I gaid, I always done what I was asked
and what I could do. If I could not do something
I just could not do it.

Q. Do you remember you told Mr. Evatt that you
were dischorgsd by letter and you were not given
any reasons? 1o you remember telling him that?
A, I do not think there was any reason.

Q. Do you remember Mr, Burns speaking to you in
the presence of a Mr. McCready and Mr.Shipp at
the Cenire some few days prior to your

discharge from the Centre? A, Yes.

Q. And on that occasion Mr. Burns told you
something to this effect that it did not appear
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you were trying since your return from Sydney?
A, No he did not say that.

Q. Did he say anything like that? A. He said

to me "Johnny, Utah, the Company, is not going to
pay any more for the Rehgbilitation Centre."

and he said "On the weekend you are discharged".

Q. He gave you no reason., Do you remember when

you went down there from Hunter®s Hill and stayed

at the Centre, that Mr. Burns used to come in

and see you from time to time didn't he? A. A 10
few times, yes.

Q. More than twice?
three tines.

A, Maybe twice, maybe

Q. He was taking an interest in you, wasn't
he? A, He was coming to see everybody. There
were others there from Utah.

Q. He was taking an interest in you wasn't
he? (Objected to; disallowed).

Q. Did you form the impresgion that he was

interesgted in how you were progressing? A. He 20
was coming to see everybody there, There wcre

plenty of people from Utah in the Rehab. and he

usged to see everybody on the occasions that he

came down as well as he would see ms,

Q. And he was friendly to you? A. He was
friendly to everybody.

Q. Do you remember you were told on one occasion

that whenever you felt like it - this is by

Burns - the company would provide a job for you?

A. No (Question objected to; allowed). 30

HIS HONOR: Can you specify the pariod when this
conversation took place?

MR. WARD:
Honor.

After his return to the centre, Your

Q. After you came back from Hunter's Hill to
the centre you recall Nr. Burns telling you that
when you felt like it work would be provided
for you by the company? A. No.
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Qe Do you remenber any suggestion being made to
you in any way by Mr. Burns that work would be
provided for you? A. No.

Q. Do you remember any suggestion that work
would be provided even if it was only pencilling
work for the company? A. No. (Question otjected
to; allowed). No.

Qs No what? A. I answered the question.

Q. I did not quite finish it actually; at any
time when you were at the centre do you
remember anythiag being said by Mr. Burns that
even if it were only pencilling at the
Rehabilitation Centre while you were there, the
company could arrange for it? A. No.

Q. I suppose on your experience on the Snowy you

realise it is a most unusual thing for a man to
be discharged from the Rehabilitation Centre is
it not? (Objected to; rejected).

Q. Would youw have a look at this document? That
is your signature on that document is it not?

A, Yes, that ig my signature but the writing T
do not know. The signature is mine.

Q. That is the engagement notice that you were
taken on with, that you had to present to Mr,
Fuller? A. Yes.

(Engagement notice m.f.i. "4",)
Q. Had you ever during the +time you were taxi
driving applied for further work on the Snowy?

A, Yes, T think once with the Snowy Mountains
Authority in Cooma in the office.

Q. How lorng were you taxi driving -~ two years,
was it not? A. I think about two years.

Q. At any rale, the information you put on your

application for employment form would be accurate

would it ncv? A, I do not say that.

Q. The information on m.f.i. "3" would be
accurate would it? A, T think that is what I
said.
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Q. When you returned to Cooma from that trip to
Sydney did you feel just as well as when you went
to Sydney? A. I am sorry, I do not understand
that question.

Q. When you came back from Sydney after seeing
Dr. McMurray — do you remember the one I am
referring to (No answer).

Q. In November 19637 A. Yes.

Q. You remember when you came back did you feel
just as well as when you went to Sydney? A, 1 10
think I felt - Yes, I did.

Q. Nothing happened to you up in Sydney? A. No.

Q. And it is true, is it not, that you used to
walk on your own without sticks at the
Rehabilitation Centre (No answer)

Q. I am not suggesting that you walked
ordinarily but you tried getting around without
your sticks? A. Not guite. I done a few steps -
actually I had been forced by Mr. Shipp who was

the physio instructor. 20
Q. When you say forced, you mean? A, He 1ift
me up and say "You have to go". And I say "I

cannot stand on my leg, it is all aching
and pain", and he was just pushirg we and I took
a few steps.

Q. And after you came back from that trip to

Sydney you would not do that any more, would

you? A, T done a few steps. And I could not

do it for the pain before I was Lo Sydney and

after when I was in Sydney, and all the time. 30

Q. Where have you applied for work this year
in the last six weeks?

MR, EVATT: T do not think that was his evidence.

MR. WARD: Page 37: Have you been looking
around for something to do since you have been

in Sydney, something to occupy your time. This

is by Mr. Bvatt, and the answer was "Yes, six
weeks ago I went around to several places.
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MR, EVATT: That is so,

MR, WARD: Q. Which were the places you went
to? A. That they promised me something.

Q. No, the places you went to looking for work?
A. Addison Road, Marrickville.

Q. What place was that? A, I could not tell
you the name of the firm but they are poliching
refrigerators and things like that.

Q. When did you go there? A. Seven or eight
weeks.,

Q. dJust after New Year? A, It could be.

Q. DBefore or after New Tear? A. I think it
was before Christmas. I cannot remember.

Q. I suppose you were told that they closed
down for Christmas were you not? A. No.

Q. It was a factory was it? A. It is not a
factory. It is a small sort of Tactory.

Q. Did you know the man who owned 1t? A. No.
But I know someone who works there and that is
how I went there to get something.

Qs And you Just went up there? A. And I saw the

man in charge and I talked to him.

Q. Where else have you been? A. I went to a
small shoe factory at Erskineville.

Q. That is the one where you have been offered
work? A. Yes.

Q. Have y7u been anywhere else? A. I can't
remember,

Q. Have vou made any enquiries about the Mt.
Wilga Rehabilitation Centre? A. I beg your
pardor?

Q. Have you heard about the Mt. Wilga
Rehabilitation Centre? A, Yes,
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Q. Have you made any enquiries there? A. They

sent me there.

Q. When were you gent there? A. I think last
year. I could not remember when. Once the
ambulance came and picked me up; vhey did not
tell me anything and they drove me somewhare. I
did not know where I was.

Q. This was while you were at Hunter's Hill?

A. Yes, at Hunter's Hiil and they asked me about

things there, and they sent me back to Hunter's 10
Hill and that was it.

Q. You went up there because the doctor wanted
you to go there, no doubt? A. I do not know. I
was not told. I was told to get dressed, and I
did, and the ambulance came up and took me there.

Q. Of course ydu‘feel you are going to do some
work in the future, don't you? A. I have heen
promised work,

Q. You want to work don't you? A. What I can
do, yes. 20

Q. I suggest nothing else, but do you want to
do that? A. I want to do that, because I have
something next month in March.

Q. And is that all you are going to do, these

two half-days a week, or are you going to look

for other work? A. I am going to do that thing
and stay at home where I am living at my friend's
place and look after the kiddies and sort of thing.

Q. Have you ever tried getting on public

transport, on a bus or train? A. I cannot get on 30
it. I could not get on it.

Q. You do go up stairs don't you? A. Slowly,
yes.

Q. If you get this job in the shoe factory out
there you are not going to worry about any other
work, is that the position? A. I should not put
it like that. I think that is what I would be
able to do.
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Q. For the rest of your days that is not going
to be all you want to do, is it? (Following
question and answer read to witness: Q. And is
that all you are going to do, these two half-days
a week are you going to look for other work?

A. I am going to do that thing, and stay at

home where 1 am living at my friend's place

and look after the kiddies and sort of thing).

Q. Is that all you look forward to in the future?
A, It is not a matter of looking, but that is
what I think T can do.

Qe If you found you could do that would you
try and do some other work as well? A, I do not
know,

Q. Are you going to look for any other work?
A, If I will be able to do something like that
I would do something better then two half-days.

Q. I suppose you had a good training to become
a pilot? A. I think so -~ the car; I can't
remember, not the aeroplane.

Q. When you got the Leaving Certificate in
Hungary you had no trouble getting that, we
understand. That is right is it not? A. As
you say.

Q. You consider yourself reasonably bright don't
you? A. No I do not think so.

Q. Are you worried about this case? A, I am
not worrying about it, my legs are aching and my
head is aching.,

Q. You find you get more of this when you think
about it, 3o you? A. It is not what I think;
it is what . feel; I am here being asked,

and T do not feel well,
RE~EZAMINATION

MR. EVLYT gUN.: Q. There are only a few matters
I will have to ask you Mr. Pataky and then we

can let you go. I would like to ask you in view

of Mr. Ward's questions, how long your job would

have lasted on the face had the rock not fallen.
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I think you said you were there 6 or 7 minutes,

if my memory serves me correct. How long did this
job normally teke to mark the wall. A. About
twenty minutes to half an hour.

Qs I do not remember asking you this in chief,
but Mr. Werd crogs-examined about it, and so
there ig no mistake, at the time this rock
fell on you your assistant, the chainman, was
standing beside you at the face? A., Yes, he
was holding the small bucket of paint.

Q. The rock missed him, did it? A. Yes.

Q. You were agked many questions about your
knowledge of safety and whether you would do the
safe thing or not do a dangerous thing in these
tunnels —~ many questions. low, did you always
have regard for your owa safety in the tunnels?
A. Yes, T always had., In 19=m==

Q. I was going to ask you that. Were you
awarded a medal for safety in the mine when
you were with Kaisers? (Objected to as
irrelevant; rejected.)

HIS HONOR: What he did with someone else under
some other conditions is not really relevant here,
He has sworn in answer to Mr, Ward that he always
looked after his own safety and he has sworn in
answer to you the same thing.

MR, EVATT: Q. When the barrers-down go in after
the 15 minutes or whatever is the waiting period,
is it the practice for them to continue working
until they are finished, or do they stop work
whilst they are carrying out the barring-down
operations, or what is the position?

(Objected to; admitted if limited in scope).

Q. With this team with Utahs, that you were with?
A, The barrers, usually they do the job as

quick, you know, as it is possible to do to

gain a bit of time because afterwards they will
not do anything until the mucking ies finighed.

Q. I am sorry, I just lost that. You said they
would work quickly, I think? A. Yes, because
they can have a rest.
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Q. When do they have a rest? A. When they are
finished barring the barrers, if they are
barring down as quickly as possible, when they
finish barring, they have a time off.

Q. Is this the position in the tunnel, that the
quicker the barring down in the tunnel is
finished, the guicker they can go achead with

the other stages of the work? A. They finish
the barring quicker and they can have spare

time when they work when they are mucking out.

HIS HONOR: Q. Mr., Pataky, what is really
being asked of you is this: 1is the barring down
a continuous operation or would the men in this
particular team you worked with have knocked

off in the middle of it or before it was
finished for some reason, like mormning tea or
anything like that? A, No they bar down as
guickly as possible and they do not stop till
they finish.

MR. EVATT: Q. This incidentally would also be
important for the jury's consideration -~ I think
the miners in the tunnel are paid on piece work,
so much a foot? (Objected to; rejected).

Qs What did they do for you at Mb. Wilga? Did
you receive treatment at Mt. Wilga? A, I do not
know. One afternoon about 4 o'clock they drove
me out to Mt, Wilga, they asked for my name

and they asked where I was in the hospital and
they put me back in the ambulance and drove me
back to the hospital. '

Q. And you have never heard from them since?
A, T have never heard from them since.

Qe I thinx vou go everywhere by taxi or in a
car, do you A, Yes.

(Witness retired.,)

(DUNCHEON ADJOURNMENT )
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NO. 6
DISCHARGE OF JURY
At 2,15 P.1,

HIS HONOR:. Gentlemen of the Jury, when this
case commenced it was thought that it might have
finished today or possibly first thing on Monday
morning, but I have been told by counsel that it
is likely to last a good deal longer., It may

go several days into next week. Under thcse
circumstances the parties have agreed that you 10
can return to your ordinary avocations and the
parties have agreed amongst themselves that I
should try the case without the benefit of your
assistance, I thank you very much for your
services to date in this case and I can now
discharge you.

NO. 7

CHARLES WOOLER MARSHATLL
Sworn, examined, deposed:

MR, EVATT JUN.: Q. What is your full name? 20
A, Charles Wooler Marshall.

Q. I will attempt to establish Mr. Marshall as
an expert, Your Honor, in -« is it mining or
tunnelling? A. Both.

Q. You are a licensed surveyor? A. Yes.

Q. And a licensed mining surveyor? A. Yes.

Qe And an Associate Member of the Australasian
Institute of Mining and Metallurgy?., A. I am a
full member,

Q. You have a mine manager's certificate., Is 30
that correct. A. Yes,

Q. A certificate of competency for Metalliferous
Mines = that is an examination, is it? A. Yes.

Qe You are a Member of the Council of the
Australasian Institute of Mining and Metallurgy?
A, Yes,
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Qe You have done a refresher course in mining In the Supreme

at the University of Technology? A. Yes, Court of NWNew
South Wales

Q. They are your academic or technical -

qualifications? A. Yes, broadly. Plaintiff's
Evidence

Q. Since 1923 you have had practical experience No. 7

in the field of mining and tunnelling? A. Yes.
Charles Wooler

Q. For example, you were the Senior Mining Marshall

Engineer for seven years with the Joint Coal Examination

Board of N.S.W.? A. Including open cut mines, 28th February
1964

Q. You have suwmitted various papers to continued

mining periodicals, is that right? A. Yes, and
the Institute,

Q: You are familiar with this method of tunnel-~
ling as you have heard described in this case?
A, Yes,

Q. And it is, I take it, a very well known
procedure in mining? A. The general principles
are the same.

Qs I am referring to this cycle of blast to
blast as has been described in this case?
A, Yes,

G. It is used, I understand, all over the world?
A. It is a verry gsimilar principle.

Q. You have had experience and have seen some of
the Snowy tumnels down at Cooma? A. Yes.

Q. I want you to deal with the cycles and the
practice in the tunnels as you have heard
described by Mr. Pataky. After the blast is there
any well roongnised period of time before anyone
goes near U= gite of the explosion? A. There
is a time of varying length which is allowed
until the ailv clears.

Q. I gbovitd have said is there g minimum time
in New -ciria Wales? A, I do not think it is
generally sgoecified but it is recognised the
time must be sufficient so the air is clear.
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Q. Is there a practice as to who is the person
or who are the first people to gonear

the site after the blast? A, It is usually

the powder monkey or the person in charge of the
blagst or the person in charge of the face, the
man responsible varies from place to place, but
the person in charge of firing the shot - it is
their duty to proceed with another person

after they have counted the shots and are
satisfied all the shots have gone off, to 10
proceed to the face, to inspect it, and then to
gset out the safety precautions and work necessary
before men are allowed to work at the face.

Q. That is even before the barrers—down go in?
Ay It must be inspected by this responsible
person before the barrers—~down go there.

Qs Who is the responsible person ~ the man in
charge? A, The man in charge of the blast or
the face,

Q. Who is that? Is that the walker, the 20
engineer or the foreman? A, The terminology

varies so much especially in the Snowy River

where American terminology comes in, but there

is always in practice a responsible person and

I think the word "shifter" is used down there

over most places,

Q. By inspection of the face do you also include

that portion of the roof which iz exposed after

the blast., A, Actually the inspection should

start from. the position of safety where the 30
responsible person is. As he walks forward he

examines the general condition leading up and

right to the face.

Q. What tests do these persons actually do to
make sure it is safe? A. Usually there is a
man as well as the person responsible for the
face whose duties are to make the face and the
working surroundings safe by barring-down loose
rock, by sounding and by inspection.

Q¢ With a torch or a light or what? A. The 40
inspection requires a good strong light because

the small sections of the roof must be examined
individually and it is difficult to pick up



10

20

30

40

71,

small sectiong with general lighting.

Q. After the inspection is done then do the
barrers down come in?

HIS HONOR: Q. Before you go into that, how is
the sounding done? A, The sounding is done by
metal bars of various length in a high face. In a
low face it is done by a short hammer or a

pick, but the scunding is normally done, in the
case referred to here, by bars which have a

solid metal end and mostly in the ones I have
examined it is a high bar with a solid end, so
that when the bor is hit against the roof even if
the loose sgtuff is not wvisgible you should

achieve a clear ring rather than drummy sound
which indicates a crack or soft earth.

Q. Very much like sounding plaster on a wall,
is that the idea? A. Yes, and you can get a
congiderable amount of accuracy if that is done
really thoroughly.

MR, EVATT: Q. The next stage, I take it is
that the tarrers--down come in, is that correct?
A. The barrers down should continue there and
any other men that the man resgponsible deems
necesgary to make the whole of the working face
safe,

Qs The barrers-down: what actually is their
funection and what do they do? A. Their function
is to remove all loose or loosened rock or
material at any portion of the workings that are
likely to cause injury and also in the process
of removing that loose rock to sound the face
systematically as they move from end to end or
side to gide.

Qe And the; Jo that with these long polesg?
A. They do %that with bars of varying lengths.

Q. Is ther- wny average or normal time that the
barring op=rations take? (Objected to) A. It
continu: - .51l the job ig finished.

Q. Is there a practice about other men being
allowed to go into the area before the barring-
down is Tinished? (Objscted to).
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HIS HONOR: Is there an established practice as
to the safety or otherwise of people going
into that area until the work that Mr.Marshall
has just described has been concluded?

MR, EVATT: Q. That was the question of His
Honor, Mr. Marshall. A. There is an
egtablished safety practice.

Q. What is that? A. That until the men
making the place safe with barring down or
sounding or such other method as is necessary,
no one else except the person responsible goes
in, That is an established practice in safety
in underground installations.

Q. And should the responsible person in charge
remain at the site of the face or in the
vicinity of the face until the barring-~down
has been finished? A. A responsible person
should be there all the time while men are
working.

Q. Of course, these mucking machines are going
all the time in the tunnels. You are familiar
with the mucking machines? A. Yes, I have seen
them working in that tunnel. They are very noisy.
It is difficult to carry on conversation while
they are working.

Q. And they are working almost continuously
after the barring-—down first starts? A. I have
seen them working while barring down is still in
progress.

Q. Do they usually start after the barring down
is finished? (Objected to).

HIS HONOR: Q. Is there any general practice,
Mr, Marshall, or does it vary?

MR. EVATT: Q. When the muckers start? A, It
depends on the position of the mucker. The mucker
should not be working in the area until the
barring down is finished, but the barring down
can be there and this could be a safe area, but
it is very difficult for men sounding the roof to
do it efficiently while the mucker is working,

as is the evidence I have heard, vwight up within
a very short distance of the barring-down
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Q. The objection to the mucking machine - is
that the noise objection? A. There is the noise
objection, yes.

HIS HONOR: Q. Is there any other objection?
A. No. If the mucker is in a safe place there
is no objection.

MR, EVATT: Q. Is there any further practice or
additional matters that are done as safety

recautions when they are in loose ground?
?Objected t0).

HIS HONOR: There is no evidence that this ground
is loose ground.

MR, EVATT: Q. You heard Mr. Ward asking
questions about roof bolts, I think? A. Yes.

Q. What are roof bolts? A. Roof bolts are
rather large bolts varying from 4 to 12 feet,

which are used in the roof 1o give added strength.

They are a bolt with a more or less expanding
end of various types that will hold the roof in
on a washer that adds extra strength to the lower
plies or segments of the rock material. If the
roof or rock falls away in small fragments a

few feet, two or three feet, usually other
devices additional to roof bolts are necessary
to prevent the sudden fall away of pieces big
enough to cause injury. Roof bolts by themselves
round about 6 feet or 5 feet intervals would
still allow in bad ground for pieces to come
away, and if the ground is that bad general
practice features putting up straight away steel
gets or lagging or using mesh between the

rock bolts.

Qe Is that before any other men are allowed in
the area? A. The basic principle is that the
roof must be made safe before men work under it.

Qe If propor safety precautions are taken in
tunnelling work such as this, what do you say
about the ..ature of employment such as the
plaintiff's employment as an assistant surveyor
being = hazardous occupation or a risky
occupation, as I think Mr., Ward put it to the
plaintiff? (Objected to).
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HIS HONOR: Q. What do you mean by proper
precgutions? Do you mean if everybody does
what he thinks 1s necessary to prevent the fall
of rock, it is safe?

MR, EVATT: Yes, Your Honor, but may I withdraw
the guestion and put this question.

Qe Is tumnelling or mining an unsafe
occupation or a hazardous occupation? (Objected
to0; withdrawn).

Q. Can simple practical precautions be taken in
tunnelling to make it safe for persons working
in the tunnel from the danger of falling rocks?
(Objected to; allowed). A. If all adequate
safety precautions and measures are taken the
occupation can generally be regarded, except

for catastrophic matters, as a safe one.

CROSS~EXAMINATION:

MR, WARD: Q. Which tunnel did you last work in
Mr. Marshall? A. Excluding where I was a
professional down at the Snowy River, =-

Q. No, which is the last tunnel you worked in?
A, To me tunnel and adit is moxre or less
synonymous in meaning. I do not see this
difference hetween mining and tunnelling,
because the last gold mine I was in had No. 1,
No. 2 and No. 3 tunnels.

Q. Just a moment, Mr. Marshall. You yourself
have recognised in answer to Mr.Evatt that there
is a difference in terminology, in meaning,
between a tunnel and a mine, have you not?

A. That is g very difficult question to answer,
because in mining there are tunnels without
doubt., A mine is a place where you extract
mineral. A tunnel is an underground excavation
which can be part of a water scheme, an air
scheme, or coal or gold or any other mine you
like, The word "tunnel" is usged very often in
metalliferous mining and in coal mining where
the excavation passes through ground where there
is not a metallic product being extracted; in
other words the tunnel is an entry underground.
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Q. Because as & minor or as a mihing man you
know that special Acts control the activities
in a mine, don't they? A. Yes.

Q. And a mine you define as a place where metal
is being won? A. Where ore is being won.

Q. But you would never gay that a miner who digs
a tunnel mine underground would describe
himself as a turneller, would you? A. He could,

Q. You know, don't youw, that the Coal Mining
Acts or the Mining Acts are not considered by
you experts to relate to tunnelling®? A. If

there is a tunnel in connection with a coal mine,
and there are many miles in N.S.W., through
barren sandstone and shale, of tunuels to give
access, they are tunnels or adits or entries.
There ig great confusion over the words.,

Q. Did you ever work on the Snowy River Scheme?
A. To.

Q. Have you ever been in the Utah—Island Bend
tunnel? A, Yes.

Q.( When was that? A. Approximately December
1963.

Q. dJust recently? A, Ccmparatively recently.

Q. Which tunnel was it? What was its proper
name? A. I went in the entrance tunnel and this
was the Island Bend; there are two tunnels « it
is a Y~tunnel, for access. The Y to the left
hand went to Island Bend and the other towards
Geehi or, as the locals call it "the Thiess
workings".

Q. Was it the Utah Control tummel? A. Yes.

Q. It was ihe one linking up with the one from
Thiess? A. The one driving towards Thiesgs.

Q. When had you been previously in one of the
tunnels? A. I had not been previously. I have
been suhseguently.

Re You have been this year? A. Yes.
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Q. When were you last engaged in mining
underground? A. I am as consultant at this
moment.

Q. Have you ever actively been engaged in the
control of miners underground? A, Yes.

Q. VWhen was the last occasion you did that?

A. 1939 when I wasg mining superintendent, but
subsequently intermittently I have been looking

after miners prospecting in Northern New South

Wales. I have been underground myself at 10
Jerinderie Silver Mine examining it to see what

safety precautions were necessary to open it,

when I sounded the roof,

Q. Thesge have been trips you have made as a
consultant to people searching for minerals?
A. Searching for mining minerals,

Qe The last actual time you worked in
controlling a mining operation was 19397 A, No,
that is not right.

Q. What actually did you do in 1939? A, T 20
finished up as mining superintendent on the New
Guinea Gold Fields. That was underground mining

Q. How far in? A, One tunnel from memory was
three quarters of a mile from the surface.
Another tunnel was 4,500 feet to link up with a
central shaft 700 feet deep.

Q. When did you last supervise, for instance,
the insertion of a rock bolt? A. Myself
personally?

Q. Yes? 30

HIS HONOR: He does not mean that you did it
yourself but that you supervised it.

MR. WARD: Q. When you supervised the insertion
of a rock bolt? A. Six months ago as a
consultant I supervised or I went with the mines
superintendent to watch the development and
experimentation of roof bolts for holding up the
ribs of a high underground excavation.
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Q. I suppose you would agree that there has
been a great development in the use of rock
bolts in the Snowy River tunnels? A. Profession-
ally I am aware of that.

Q. Indeed, those operating in these tunnels
down there have made professionally, you know,
great strides in this method of making roofs

in tumnels safe., A. I have discussed that in
detail with senior officers actively engaged in
that .

Q. And you can tell His Honor can't you, in
your position, that you recognise that the
people engaged in that venture have indeed

made great developments in that field of
safety? A, They have. Some very good work has
been done down there in the development of rock
bolts for certain purposes.

Q. You would agree, would you not, that rock
bolts are frequently put much closer in than

5 feet? A. They are, depending on the country
which varies so much in that area that it is
almost impossible to standardise.

Q. What do you say concerning inserting rock
bolts in an area freshly blasted out? Would

you agree with the plaintiff that you would not
do that? A. As a normal practice bearing in
mind the country which I have examined carefully,
for that reason if rock bolts were placed too
close to the face to be blasted they would
require a secondary testing after the blast to
see if there is loosening or retensioning,
because the blasts could subject the area to
further tensions and cracking which might make
the insertion of roof bolts right adjacent to the
face inadequate.

Q. Certainly in that case you would agree,
would you not, it is not necessary for good
practice in tunnelling to insert rock bolts
immediately after barring down is finigshed in a
blasted area? A. As a general theorem I would
agree with that because the rock bolt is only
one of a number of devices for making the roof
safe,
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Q. Of course, you would also agree, I take it,
that in granite type country like you have in
that Utah tunnel it would not be necessary to
rock bolt right up to the blast area before
doing the next blast? A, In certain cases I
would say No.

Q. This is 2 matter which can only be gauged
by someone experienced in this work on the spot
at the time; is that what you say? A. That ise
50,

Q. Of course a man who has worked in the tunnels
down there for gome few years and has worked
through the different processes of mining to the
rank of supervisor or walker - you would expect
him to be in that type of country skilled in
making that decision? A. He could meke most
decisions, some decisions, in that country

which is difficult.

HIS HONOR: Mr., Ward, if I may interrupt you I
have had a look at these particuiars and as I
recall the evidence in this case I do not think
it has been suggested against you that failure
to rock bolt between the time of this blast and
the time of the injury has anything to do with
the accident to the plaintiff.

MR, WARD: That is true, Your Honor. It was
only that my friend brought it up to the expert.
MR. EVATT: He brought it into the case.

HIS HONOR: I am not a jury and I can talk more
freely now, but there is no allegation that the

rock bolting has anything to do with this case.
I know you did not open it.

MR, WARD: Q. In any case, whatever the
situation is, you would not like to pass

judgment whether they should have been used or
not in a particular portion of the tunnel without
seeing it? A. I could not.

Q. Of course, you would agree, would you not,
that men barring down in the mine are the men
who have the really good job of looking after
themselves? A. Efficient practice always calls
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for somebody watching the men barring-down
because the man barring-down has a very
difficult job. He is dealing with a particular
vart of the roof or the facej; he is watching
that - he has got to watch it., But in the
process of barring-~down in one part of the face
there can be a chain reaction in another part
of the face, and therefore the man responsible
for the safety, whatever his designation is,
should be watching that face generally while
men are barring-down.

Q. Of course, the man responsible for the
supervision has quite a number of things to
watch hasn't he? A. He has a lot of things to
watch,

A, And these rocks fall without any warning
gquite frequently, or haven't you had sufficient
experience in the granite country of the Snowy
to comment on that? A, I have mind in rocks
with similar characteristics to the granites,
the porphyries, and you do get on occasions a
rock coming away suddenly, but generally
speaking there is some warning of a cracking
or a slight noise, or the sounding would give
you a warning. Granite is difficult - it
regquires eternal vigilance,

Q. The barrers—down of course usually work
from the front of the explosion back towards
the face don't they? A. They chould.

Q. And as they go back they do the side and
the roof immediately above it? A. They should
do it ahead of them.

Q. That is right, ahead of them? A. Ahead of
themn,

Q. And then they get to the face and they work
back along the centre portion of the roof don't
they after they have done the face? A. I would
not like to state a rule on that. They work
whatever is necessary for safety. TFrom safety
to safety.

Q. That is a well recognised method of working
is it not? A. I have heard that quoted. I
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favor the standard practice of working from
safety to safety doing whatever part and taking
whatever course isg necessary to give the greater
safety.

Qe Quite so, and I am interested in obtaining
from you your agreement or otherwise not on the
genergl thing that they should work safely

but that if a man goes along the side of a
blasted area testing the sideg and the roof out
from him, so that he has cover to the face of the
tunnel, and then doing the face still protected
just above him, and then working back along the
centre, he is carrying out barring down in a
well recognised safe method? A. I prefer the
method that is a modification of that, working
from the sides ==

Qe I am not asking for your preferences at the
moment., That is a well recognised safe method
of barring down is it not? A. I do not think it
is.

Q. You do not think it is.
barred down? A. Yes.

Have you ever

Q. Where have you barred down in a tunnel the
size of a Snowy River tunnel? A, Not quite of
that magnitude, but I have barred down in beg
steps and big entrances.

Q. The answer is that you have never done it, Is
that the answer? A. I have said specifically

I have not worked in the Snowy River, but the
Snowy River is not the only large underground
excavation in Australia by any means., There are
many big underground installations in

Australia which are comparative practically

with what you find at the Snowy, except the

Power Houge excavations.

Q. What is wrong with a barrer~down going up the
gide ~ the side, mark you - of the blasted area
testing ahead of him and at the side of him as
he goes up? What is wrong with that? A. If the
centre is reasonably safe it is a gafe method.

10

20

30

40



10

20

30

40

81.

Q. He cannot do it all at once? A. You not
only make a face safe by barring but you take
visual inspections, For example, if we go along
the side here and the centre looks reasonably
safe the practice you outlined would be good
practice but if the centre oPposite him is not
reagonably safe he should do that first.

HIS HONOR: Q. You mean the centre of the roof?
A. The centre of the roof, yes.

MR. WARD: What you are getting at is this, that
the method I have just described to you is a
safe method subject to this gqualification, that
if there is a very obvious fault in the

ceiling, that should be done first,

Q. And without being there you cannot tell

whether it was safe or not safe that day? A. No.

Q. Who did you go through the tunnel with in
December? A, With the tunnelling engineer.

Q. What was his name? A. Alsarkus.

Who arranged it? A. It was arranged through
the headquarters of the Snowy River through
the Senior Resident Engineer there.

Q. Because there are so many safety precautions
necessary when one is working underground it is,
generally speaking, a hazardous occupation is

it not? A. Not if safety precautions are
carried out.

Q. But because there have to be safety
precautions it is a hazardous occupation?

A. The same as crossing the road. If you do
not take the necessary safety action when
crossing the road, it is hazardous. In
underground excavation you should take the
necessary safety measures and precautions to
eliminate to a minimum the hazards.

Q. They only have those safety precautions
because it would otherwise be a hazardous
occupation? A. As with any other occupation.
If you do not obey the safety rules of any
other occupation -—=-—
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Q. I am not concerned with other occupations.
What is your difficulty in answering? It is
hazardous if safety precautions are not taken?
A, Yes,

Q. And it must be surely = does it not appeal
to your common sense that it is more hazardous
to work underground than on top of the ground?
A, Yes, you could say that.

Q. I suppose you would agree it is more
hazardous to work on slippery ground than on firm 10
ground would you not? A. Yes,

HIS HONOR: Q. Mr. Marshall, this has me some-
what puzzled: assuming you are tunnelling in such
a tunnel as has been described in this case, and
performing it in the manner of the cycle that

has been described in this case, and assuming

that the blasting operation is performed and

then the man in charge of fixing the shots
together with another man who counted the shots
goes in and makes an inspection, and then the 20
blasted area is sounded and ingpected with a

good strong light and barred-down, and all that
operation is complete, the next operation would

be g further explosion, I presume ~ is that right-
after the mucking operation is complete?

A. Boring and there would have been the placing
of any supports congidered necegsary or rock
bolts. The rock bolts are put in for various
reasons, for supports, or in certain places

there are no supports and the drilling machine 30
goes straight into the clean face, drills, and the
cycle is repeated ~ loaded and exploded.

Q. Assuming a person went in after this blasting
operation and made an inspection and there was

the barring-down of the loose rock and sounding

and inspection and so on, and everything appeared

by those means to be safe and they then

proceeded to take the next step in the cycle,

would there be any reason why a piece of rock

should not fall from the roof or face despite 40
all those precautions? A. There ig g remote

chance,

Q. A remote chance? A. A remote chance.
Normally if +that work is carried out efficiently
the chance is remote,.
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MR, WARD: Q. If the barring down is carried outb
efficiently there is still some chance of a rock
coming down? A. It must be barred down and the
other safety precautions taken ~ there is a very
remote chance.

Q. The other safety precautions are inspection.
A, Inspection.

Q. And what else? A. Sounding and supporting if
necessary.

Q. The supporting of course does not come about
until the jumbo is moved up to give you the
height to give you access and contact to your
ceiling, does it? A. Yes, that is the usual
practice. I have seen the steel right against
the face where it was thought necessary

Q. And of course you cannot take the jumbo up

until you have mucked out your muck pile? A. That

is axiomatic, you see = the dirt is across the
rails.

Q. If the mucker is back 30 feet at least from
the front of the blasted out area you would see
nothing objectionable in its doing its work
there, would you, while barring--down was going
on right up ahead? A, Except if it was bad
ground or suspected ground, and then while it
was sounded I would have asked for silence. But
if the ground overhead has been made safe and

it is ordinary ground, while they are barring-
down -~ but for sounding it is difficult to sound
with a high noise level, it is very difficult-—

Q. How many times have you done it in granite
country - barring-down? A. I have stopped air
pumps or machines so that I could hear the sound
myself.

Q. How many times have you actually barred—down
in granite country, you personally? A. In
granite country -~ I have never driven in granite
country. I have driven in porphry country.

Q. In country similar to the Snowy which you
have agreed is granite —~ have you ever bharred
down in that typs of country? A. Is your
guesticn have I ever barred-down in granite?
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Q. Like the Snowy River tunnels? A, No.

RE-EXAMINATION :

MR. EVATT: Q. You mentioned the remote
chance of a rock fall in answer %o a question
of His Honor. If the ground is looser ground,
ig there any other protection apart from
barring-down to prevent the fall? A, You
must support your roof and shelter the men
underneath from pieces falling down.

Q. How do you do that? A. A number of ways, 10
like close logging, timber arches, or by

putting a mesh over the section held back in

place by roof bolts. That has been done -~ T

have geen that.

Q. I take it the harder the ground the less
remote is the chance of fall of the rock
(objected to).

Q. The harder the rock is - A. The more solid
the rock, the safer it is at the depths that
they are working at on the Snowy, 20

Q. Is there a practice as to wiiose decision
it is to decide who would put up These added
safety precautions such as the wire or the
timber, or, whatever it is. (Otjected to and
allowed).

Q. Who would that be up to (objected to,
discussion ensued -~ allowed).

Q. Whose job would it be to decide upon the

degree of hardness of the ground and whether

these added safety precautions should be 30
erected? A. The man responsilile for safety

at the face.

Q. A further question - Mr., Ward did cross—
examine you about your qualifications?

HIS HONOR: I do not think he cross-—examined
on Mr, Marshall's gualifications.

MR. EVATT: Q. You are a consu.ting engineer,
a mining engineer? A, Yes.,
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Q. (By leave) I see that you held a position
of Chief surveyor in one of your mining
companies? A. Yes,

Q. When was that - for how long were you the
chief surveyor® A, I was the chief surveyor
with the New Guinea Goldfields from 1929 to
about 1934.

Q. Are you familiar with the conditions of
surveyors and what they do and that sort of
thing in mining and tumnel work? A, Generally,
yes.

Q. Are you able to say whether these days, in
1964, there is a demand for surveyors, and
assistant surveyors (Objected to).

Q. To your own knowledge, are you able to say?
A. Yes (Objected to).

HIS HONOR: Q. Are you in private practice as
a consulting engineer? A. Yes, and as a
practising surveyor.

MR. EVATT: Q. I think you fly all over
Australia? A, I cover a number of states.

Q. Advising mining companies and engineering
firms and so on? A. Yes.

Q. In fact, you are going somewhere next week
after you finish here., Is there a demand for
surveyors? A, I am of the opinion there is.

HIS HONOR: Q. In the Mining field? A. Yes.

MR, EVATT: Q. Do they get good pay down there
as surveyors and assistant surveyors - anywhere?
A, Surveyors get good pay, yes.

MR. EVATT: T have a list of qualifications that
I wish to tender. (Tender objected to,
discussion ensued - rejectedg.

MR. EVATT: I wish to tender some regulations,
Your Honor, and there is one question I should
like to esk before tendering.
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HIS HONOR: Yes.

MR, EVATT: Q. The type of explosives used in
thig work, are they known as gasless, delayed
action explosives? (Objected to).

Q. Are you able to gay what sort of explosives
are used in this sort of job? (Objected to and
rejected).

HIS HONOR: Q. Do you know what type of
explosives the Utah Company, in fact used in
July, 1962, in this particular tunnel? A. No,
Your Honor.

MR. EVATT: Q. One further question, Your
Honor., I am not asking for the brand but I am
asking for the type of explosion, (Objected to
and rejected. )

CROSS~EXAMINATTON :

MR. WARD: Q. 3Before you can become a surveyor
in a tunnel or a mine, you have to qualify,
don't you? A. Yes.

Q. And you have to qualify by apprenticeship
or articles? A. Until recent years, it was
by articles, but recently ~ now, it is by a
degree course.,

Q. A degree course? A. Yes, and/or articles.

Q. But you have ascertained that in the Snowy
River Scheme the S.M.A. has set up its own
training body for what are really instrument
readers. Do you know that in your experience?

A. T do not know the extent of the course at all.

Q. But you know that they use the words
"Asgistant Surveyor" in a way which is not
generally used in the profession? A. I do not
know the standard.

HIS HONOR: Q. What period of articles have
you to go through? A. Four years. There are
two mining surveyor'!s courses. One, a mining
surveyor under the Mining Act and the other a
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mining surveyor which you can only get after
obtaining your licence after four years of
articles plus additional mining experience.

(Witness retired)

No., 8
(Regulation 98 insofar as it is set out in
the second count of the declaration
tendered. Objected to.)

(Further hearing adjourned until 10 a.m.
10 Monday 2nd March 1964.)

IN CAUSES: CORAM: ASPREY, J.

and a Jury of four

PATARY ~v— UTAH CONSTRUCTION & IENGINEERING
PTY. LIMITED & ANOR.

THIRD DAY: DMONDAY, 2nd DMARCH, 1964

(Argument continued in relation to the
tender of part of regulation 98 of the
regulations made pursuant to the
Scaffolding and Lifts Act, 1912, as

20 amended; for His Honor's Judgment see
separate transcript.)

MR. WARD: I have instructions to agree that
the only deductions to be made from any verdict
for out-of~pocizet expenses are those which

are set out in the document I have given my
friend.

(Out-of-pocket expenses agreed at £2732.4.6.)

(Case for the Plaintiff closed, subject to
the question of loss of wages.)
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No. 9
CASE FOR THE DEFENDANT:

MR. EVATT: Can we have access to the report of
the Department of Iabour & Industry?

HIS HONOR: Yes.

Mr. Ward, you said you were going to lodge
the report of the 18th July?

MR. WARD: Yes. If Your Honor gives me the
September report I will put in train the copying
of that and the report of the 18th July.

HIS HONOR: 4s far as I am personally concerned
it is a very good carbon copy and you need not
bother making a copy.

MR, WARD: I want a copy.
MR. EVATT: Here is one, it is not quite the same
paging but is the exact wording.

DEFENDANTS! EVIDENCE

No. 10
MARIO VAIEE:

Sworn and examined as under

MR, WARD:
Valee.

Q. What is your full name? A. Mario

Q. Where do you live? A, Island Bend.

Q. You are employed by the defendant company?
A. Yes. -

Q. How long have you been working for them?
A, Since the 5th April, 1362.

Q. BSince then till this time have you been
engaged on working in the Utgh tunnel at Island
Peﬂd? Ao YeS.
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Q. Where Nr. Pataky was injured? A. Yes.

Q. And prior to that had you had previous
experience on tununelling work in the Snowy
River Scheme? A. Yes.

Q. Who did you work with? A, Kaiser Perini
Raymond from 1955 to 1958 and then in 1958 I
started with Utah up to the end of the Tantangara
project.

Q. After that you then came on to this project?
A, Yes,

Q. So that you nave been associated with
tunnelling work since 19557 A. Yes.

Q. How did you start, what type of work did
you start on? A, I started as a second clags
miner.

Q. What is your present position?

Qs Were you the supervisor or "walker®, I think
it is algo called, in charge of the shift when
the plaintiff was injured? A. Yes.

Q. During your tunnelling experience starting as
a seccond class miner what positions have you
held in tunnelling work? A. Any pogition in the
face from cleaning up to assist in loading the
face and then afier a while first class miners
you may be or doing the scaling down, all the
jobs around.

Q. Everything except operating the mucking
machine; you have done all work in connection
with tunnelling? A. Yes.

Q. Everything that a miner would do other than
working on the mucker? A. Yes,

Q. You have worked up to the supervisory
pogition? A. Yes.

Q. On this shift when Pataky was injured can you
recall what time the blast was, the explosion

of the area prior to his injury? A. It was
half past 4 in the morming.

A. Supervisor.
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Q. Were you in charge of that explosion? A. Yes
of course.

Q. And you yourself operated the explosion box,
did you? A. Yes.

Q. Then after it was exploded what did you do?
A. T went down with the men,

HIS HONOR: Q. What did you say? A. To the

face and we waited there until the smoke was

cleared out and when the electrician went up we

went up and had a look around to see if there 10
were any big blocks hanging. I went up to make

sure there were no real big blocks hanging so

that the men could come up and start scaling

with reasonable safety.

MR. WARD: Q. Would it be right to describe it

this way, you went forward and had a check of

the full area to see if there was any obvious

faults in the roof? A. Yes, I have to go up

and check all these things. I hav: to check on

misfires to0. Sometimes you have a misfire in 20
one corner and we schoot it before we start

mucking.

Q. You carried out these procedures? A. Yes.

Q. Which you learned on checking the site? A.Yes
HIS HONOR: The witnesgss said before the men
scale down - does he mean "bar down"?

WITNESS: Yes.

MR. WARD: Q. Dces the electrician go forward
and place the lights? A. He went a few moments
before me, 30

Q. Were the searchlights placed in the blasted
out area to light it? A. Yes, he strings all
the lights along the side of the tunnel.

Q. Did you then permit the barrers-—down to go
into the area? A. Yes.,

Q. And at the time they went in 4id you carry
out all the safety precautions you. have learned
and seen used in your mining experience?
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MR. EVATT: I think he should tell his story,
HIS HONOR: I won't allow that. He will have %o
say what in fact he did.

MR. WARD: Q. 7You told us you made your
explosion., Did you see on that particular blast
any obvious dangers when you said you had a look?
A. I could see ‘there was quite a bit on the
barring=3down.

Q. Was there any obvious danger other than
which barring-down takes care of? A. To me it
seems as usual, quite normal.

Q. How many barrers—~down were working on that
occasion? A, From 3 to 4.

Q. Can you recall the precise number on that
particular blast? A. I beg your pardon.

Q. Can you recall the precise number on that
particular site? A, There were two plus the
offesider of Joha Pataky; there were three,
HIS HONOR: Q. Three men barring down? A. Yes.
MR, WARD: Q. Cen you rscall the names of these
barrers—~down? A. Yes, Joe Moretti was one,
Mario Caronzi and another Socol, he is in Italy
Nnowe

Q. What about another man called Corfe, do
you recall if he was there® A, No.

MR, EVATT: I do not think my friend should lead
on this.,
MR, WARD: How did these men bar down, did you

watch them? A. Yes, actually I would say the
saime procedure, you have to go that way anyhow.
You go up the sides and bar all the shoulders
from above their heads first,

HIS HONOR: Q. Which part first? A. The
shoulderg, on the sides of the tunnel,

Q. The sides of the tunnel first? A.
we have o walk up there,
face.

Yes,
We go right up to the
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MR. WARD: I think Your Honor miscsed that part
of the evidence gbout doing it over their
gshoulders too.

WITNESS: We go up the tunnel -~ the tunnel is
divided into three segments.

HIS HONOR: Q. The roof and two gides? A. The
walls, shoulders and roof.

Q. What do you call the shoulders? A. The
middle part in between the roof and the walls.

MR. WARD: Q. That is what? A, That is where 10
the most danger is when you go in.

Q. The shoulders are the most dangerous the first
time you go in? A. Yes.

Q. VWhen the bvarrers—down went in what were

they doing, tell His Honor again? A. They go
towards the face and they bar the shoulders down,
then they clear the face and then come back

and do the roof.

Q. They come back to the front of the tunnel?
A. Yes, 20

Q. The front of the blasted area and clean the
roof? A, Yes.

Q. So at that time or before thes came back

to do the roof was the centre part - the centre
part and arc, they had done the sides, the

face and the shoulders? A, Yes.

Q. Have you barred down much in your mining
career? A. As much as we can, as much as we can.

Q. Have you yourself worked on barring down?
A, Oh yes, I have been too. 30

Q. How long were you on barring down in a mine?
A. For months, at least seven months,

Q. In doing your other mining duties have you
observed others barring down? A. Of course, yes.
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Q. What do you say as to the safety or
otherwige of barring down in the way you just
described to us.

MR, EVATT: I think he should give his evidence,
That is a leadiig question.
HIS HONOR: I did not understand the question.

MR. WARD: Q. You know the method you have
described that the barrers-down use? A. Yes.

R. Trom your experience as a barrer-down is
that a proper wer of barring down? A. I think it
is the most sgensible.

Q. 1s that the method which you have usually
seen adopted in the tunnelling in your
experience? A, That is right, that is how I
picked it up any how.

Q. You remember Pataky being injured? A, Yes
I do.

Q. What were you doing at the time he was
injured? A. I wag standing on the right hand
side of the micking machine,

Q. That is the right hand side as the mucking
machine faces the face? A. Yes.

Q. Why did you stand there? A, That is the front

position and I could see nearly everything
that is going on,

Q. What things are you paying attention to at
that time? A. The mucker, the trucks coming
down, the empty trucks coming down from the

cherry pickers and the full trucks going back.

Q. What about the face itself, can you see the
face from wi:xe you are? A. Very clear,

Q. Can you superintend the barring down
operation? A. Of course, yes, as much as I can,

Q. What happened +to draw your attention to
Pataky's injury? A. Well, I see this rock
falling down frow the roof,
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HIS HONOR: Q. You saw it fall, did you? A.Yes.

I seen it coming down. T seen lMoretti on one

gide and Caronzi on the other gide, then all of

g sudden I hear somebody celling for help. T

rushed up and when I arrived over there Moretti

was already lifting the rock which was on top

of him, and Caronzi was off, pick it up and take

it straight away down to the mucker pile because

I think something else might come down. When we

do get him down there we try to get a stretcher. 10

Q. I want to go back over a few of the details.
What part of the area did the rock come from?
A, The roof.

Q. What part of the roof? A. Just in the middle
there.

Q. You mear. the centre? A. Yes, the centre,

Q. Whereabouts was it, in the blasted area?
A, Yes it was.

Q. Take the blasted area as having a front and
a face. A. The face is over the front, 20

Q. Take it as the back of the face? A. Yes,
that is it. (sic).

Q. Whereabouts did the rock fall from? A, Say
there is the fence, it must have fallen down
eight ~ I should say six to ten feet from me.

I camnot say exactly.

Q. Six to ten feet back from the face? A, Yes.

Q. Mr. Patoky has said it fell from about 4

feet from the face; what do you say about that?

A, At least when we pick him up it was further 30
away than that.

HIS HONOR: Q. What? A. When we picked him up
he was further away than 4 feet from the face. He
had the rock just on him by this.

MR, WARD: Q. You know in the area, we ars calling
it the blasted out area where the miners have

drilled in and there has been g blast; that becomes
in turn the tumnel. Do you appreciate that? A. Yes.
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Q. The rock was in that area? A. Yes, it was
in the blasted area.

Q. Was it near -~ (Objected to; disallowed).

Qe If you divided that blasted area into two
segments, two parts, do you understand a back
part and a front part? (Not answered.)

MR, EVATT: He gave his version the way it wasg.

MR, WARD: That is true.

HIS HONOR: He says from six to ten feet back
from the face when it was on the ground

MR. WARD: Where the plaintiff was.
HIS HONOR: That is right.

MR. WARD: Q. After the accident did you also
ingpect the blasted area roof? A. No.

Q. Can you recgll from what you saw that day
seeing that part of the rool that the rock came
from? A. Yes.

Q. Where was that part of the roof that the
rock fell from? A. Right there in the middle.

Q. How far from the face? A. As I said before
1t could be from. six, nine, ten feet.

Q. You mentioned that Moretti was lifting the
rock off Pataky? A. Yes,

Q. You say he Lifted it? A. Just put it over
on the side (indicating).

Qs Was he doing it with his hands? A. With his

hands,

Qs Was there enybody else to assist him? A, I
cannot remember that. I remember very clearly
Moretti.

Q. Prior to theat happening had you noticed
whether the two men barring down had got to the
stage of barring down the roof at the time?
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MR, EVATT: I do not think my friend should lead.
HIS HONOR: We have been to0ld there were three
men barring down.

MR. WARD: I thought I said "men",

HIS HONOR: 7You said "two men',

MR, WARD: Q. Had there been any barring down of
the roof of the tunnel back from the face
prior to Pataky being injured: A. Not much,

Q. When you say not much what do you mean by

that? A. They just had cleared out enough 10
80 Pataky's off-gsider could get there with the

light and light it for him to get the centre

rart.

Q. When you say cleared out just enough
whereabouts had the barrers—down done that
clearing? A. It may be 4 or 5 feet from the face.

HIS HONCR:
plaintiffl's offzider?
call him Tony - Socol,

Q. What was the name of the
A, Arturo, we used to

Q. Is that the man who has gone back to Italy? 20
A, Yes,

MR. WARD: Q. Where this rock fell from, did you
notice whether the barrers-—down had reached

that point of barring down? A. No, they had not
reached it yet.

Q. Was the mucker working at the time? A. Yes.
Q. How far back from where Pataky was found by
you was the mucker working? A. Roughly from

15 to 20 feet.

Q. Can you recall how high the muck pile would 30
have been at the point where Pataky was found
by you? A. Round 13 feet, 12 feet, 13 feet.

Q. Just prior to you seeing this rock fall can
you tell us whether the barrers~down were
working at barring down? A. Yes.
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HIS HONOR: Q. They were? A. Not where the
rock was,

Q. But they were gtill working®? A. Yes, they
were still working of course.

MR. WARD: Q. Mr, Pataky has told us that two
barrers~down were standing without their bars
I think cr gbanding near the mucker in the -
A, No, hig offgider went away at the
particular moreni. He went to put his brush
and the paint away.

HIS HONOR: Q. What? A. We used a long handled
brush to mark,

MR, WARD: Q. Who had done that? A, His offsider.
Only his offsider was down at the muck pile. The
other two barrers were still there,

Q. That ig at the time Pataky wag hit by this
rock his assisteant you say had gone away with
his brush®? A. Was just going down.

Q. Had the mark been put on the face at that
time? A, Yes,

HIS HdONOR: By whom?
MR, WARD: I will come to that.

Q. At the time of the injury the mark was on the
face? A. Yes.

Q. What sort of mark was it? A. They are
yellow strips, a centre and each 5 feet on each
side. of the centre was another mark.

Q. Did you see who put those marks there? A, I
seen ‘the merks, [ did not see Pataky or Tony
put it on but I 3ee he had the marks there.

Q. You had seen this other man you call his
assistant w’th this stick? A. Yes.

Qe Previously? A, Yes.

Q. How loug before? A. When he finighed and was
coming to the muck pile.
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Qs When he finiched and went away with his
stick? A. He had just come down.

Q. When you say just can you give us any idea
of time. Do you mean seconds or minutes or what?
A, I was not there all the time.

Q. The impression you got he just came down?
A. He just come down.

Q. Did you see Pataky at all at the face of
the tunnel prior to his injury? A. No, #%he%

FRRPPLGeE~RE ,
MR, BVATT: T would like that struck out.

HIS HONOR: Yes, that is struck out.

MR, WARD: Q. The answer is no. A. I had
talked with him a few minutes before, A big
rock fell ir front of him and I said to him ——-
(interrupted).

Q. We will come to that later. A. At that
moment I did not sgee him.

Q. On that particular cycle did you see Pataky
at the face at all? A. No.

Q. Ef~be-had-been-ab-tho~faee—prior—ho-~that-neels
£adl-viaad-ean—-yron—-gav-aa—so~weethon-Frou~woutd-have
seer Jrim or-1wot?  (Objected to; struck out.)

Q. Prior to the rock falling had you been
looking at the face? A, Just after we blasted,
yes.

Q. During the superintending of the operation

did you keep the face under obgervation all the
time? A. Well, it is in between me and the
foreman. I could be there many iimes and sometimes
I could not.

Q. On that particular cycle were you there?
A, T was there,

Q. And if you were there would you keep this
face of the tunnel also under observation? A. Of
course, yes.

10

20

30



10

20

30

40

0
O

Q. Can you recall the time of Pataky's accident?
A, I think it was arcund twenty past 5 or
quarter past 5, something like that, or 5

minutes more.

Q. How long after the blast would you estimate
it was that he was injured? A. I would say 50
minutes, about 40 to 50 minutes.

Q. After the blast? A, Yes.

Q. What length of time do you estimate there
was between the time you blew the blast and
Pataky was injured? A. About 40 or 50 minutes,
45 or 5C minutes. N

Q. How long had the mucker been working prior
to the injury? A. A little bit over half an
hour,

Q. How much or how many trucks had been loaded
from the mucker? A. The first train was
already out, that means six cars and had just
started the second train., I would not know
exactly now but it may have been altogether

six or eight cears.

Q. About 8 cars approximately had been loaded?
A. Yes.

Q. That is one train and a bit of the next train?

A, Yeg,

Q. In such a blast as you had in that cycle
how many trucks would you normally, truckloads
og muck would you normally get out? A.22, 24,
26,

Q. I think you said you got a stretcher after
you had taken Fataky back out of the blasted
area? A, I did not have a stretcher right away.
I sent somchbody to get it because we have a place
where we ksep the big cans sort of thing. We

used to keep the stretcher inside. I sent somebody

to get the stretcher; they came back and sald
they couldn'!t open the can. I went down myself
and T adid not succeed at all. The 1lid of the
thing was so tight you couldntt open it so we

tried to rise him as gently as we could and placed

him on the loco.
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Q. Did you go out with him on the loco? A. Yes.

Q. Can you give His Honor some idea of how much
time would have intervened between the rock
falling and getting Pataky outside the tunnel?
A. T would say a quarter of an hcur to 20
minutes at the most.

Q. I show you m.f.i. 1. (approaching). You see

the writing on the back of that document? A.Yes,
Q. Can you tell us whose writing that is?
A. My brother's. 10

Q. What about the ink work on th. front of this
docunment?

MR. EVATT: T object to this; T submit it is
guite irrelevant.

HIS HONOR: No doubt he would know his brother's
handwriting and he has identified that. At the
present stage he has not shown any qualifications
for identifying anybody else's,

MR. WARD: I have only asked him about his
brother'g. 20

HIS HONOR: You asked him whose handwriting it
was and he looked at the back and said "My
brotheris." 7You said whose is it in ink on the
front and he was then about to tell us and Mr.
Evatt objected.

MR. WARD:
back,

He has identified some writing on the

HIS HONOR: As his brother's handwriting and there

was no objection to that. I have no doubt he would

know his ownhrother's handwriting. I don't 30
know what handwriting he ig going to identify

on the front. It has not been chown he is familiar

with anybody's handwriting.

V. WARD: At the moment the plaiatiff has
identified the pencilling on the front of the
document as his.

HIS HONOR: You are asgking this witness about
the ink, not the pencilling.
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MR. WARD: Yes,
HIS HONOR: You would have to qualify him.
MR, WARD: I leave it at that.

MR. WARD:
in the tunnel?

Qo Dia your brother work at that time
(Objected toj; allowed. )

Q. Did your brother work at any time in that
particular tunnel? A. Not in the tunnel, he wag
mostly outside. He came in from time to time.

Q. What was his position? A, He was in charge
of the surveyors or whatever you call them.

Q. Do you mean by that the surveyors or whon
Mr, Pataky was one? A, Yes,

Q. I think they are also S.M.A. surveyors too?
A, They are not there all the time; they check
in almost weekly.

Q. The surveyors your brother was in charge of
were those of whom Mr.Pataky was one? A, Yes.

(Mr, Ward tendered document m.f.i. L.
Mr. Evatt requested that his junior be
allowed to look at the docvment and in
the meantime Mr. Ward coantinue with
his exsmination of the witness.)

MR, WARD: Q. You were mentioning in answer to
one question something you ‘had said to Pataky
on some ouher occaslon; do you recall that?

A, T heg your pardon?

Q. You mentioned in the course of giving an
answer to one question, you were stopped, about

some conversaticm you hed with Pataky? A, A little

thing that happened before, that of course -
wnere you mizant be lucky you have not been hit,

HIS HONOR: What is all this about. I cannot
understand it.
witness is saying; what conversation is this?

MR. WARC: Your Honor may. recall there has been
o questioning about previous warnings. As I

It is hard for me +to hear what the
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understood what the witness was about to say was
something which related to some warning he had
given, but I may be wrong.

HIS HONOR: About Pataky in the tunnel?

MR, WARD: Not on this cycle but at some other
time,

HIS HONCOR: In a similar cycle?
MR, WARD: Yes.
HIS HONOR: Ask it.

MR, WARD: Q. What was that conversation you
were going to tell us about you had with Pataky?
(Objected to; allowed.)

WITHESS: IMore or less to congratulate him., We
gseen it; 'he was looking at his instrument there
(indicating).

HIS HONOR: Hig theodolite.

WITNESS: And this big rock came down, preity
close to him too, We had a bit of a scare,

HIS HONOR: Q. You told him he was lucky not to
be killed? A, Not to be hurt at the most.

MR, WARD: Q. That was on some jrevious
occasion? A. Yes, a few hours before,

MR, EVATT: The previous ghift, that was the
previous round. Does that mean the previcus
shif+t,

HIS HONOR: The previous cycle.

MR. WARD: Q. Did there appear 1o be any cause
for the fall of this rock observable to you?

A. Not to me. It should have been barred down,
that is all. We did not have time enough to
be there.

Q. It should have been barred down, they did
not have time enough to be there? A. They
were not that far yet.

10
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Q. Did your shift crew have morning tea or have
a cup of tea during the process of barring down -
would the barrers-down on your shift have morning
tea or a cup of tea? A. It is a break for all
the men inside tut it is always a rotation, some
men work and some go out and then when they have
been to tea they replace the others who have been
working. We have two hours time for that to

do it.

Q. That day were the barrers-down at coffee
break or tea break? A. Not yet,

MR, EVATT: I don't know whether we have raised
this in our case.

HIS HONOR: This evidence was given,

MR, EVATT: I mey have missed it.

MR. WARD: Your client suggested this, these two
men he saw standing there were - it was after the
tea break.
MR. EVATT: You say we raised this.

MR. WARD:
the page.

I didn't suggest it. I can show you

MR, EVATT: I am relying on my notes.

MR. WARD: It was p.48, the fifth line "Q. Could
yOou agreecc.”

HIS HONOR: That is my recollection.

MR, EVATT: It 1s cross-—examination.
MR, WARD: It is an answer,
HIS HONOR: Your client volunteered it,

Was it or was it not tea time at
A. Well, for some

MR. WARD: Q.
the time of Pataky's injury?
of them yes it was.

Q. Was work still proceeding at the face and the
mucker? A. Yes, we don't stop at the face, it
1s rotation.
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Q. If tea time comes on do the barrers knock
off and go to tea? A. Somebody else comes up
and replaces them and then they go out to tea.

Q. VWhat is your recollection, had the barrers-—
down been replaced because of tea time or nov?
A. No, they were there still barring down. They
were waiting for replacement. That is why the
foreman was not there, or the foreman is away
with half the crew and didn't see a thing.

Q. It has been said to us that in the process 10
of making a tunnel safe, one of the operations is
drumming, is that a plirase lmown to you? A. Yecs.

Q. What does it mean to you? A. By tapping the
rock and seeing if there is a hollow sound or
if it sounds good or not.

Q. Having regard to the type of country you

were working in in this tunnel would you ssy that

the mucker in any way working that day would

interfere with the drumming test? (Objected toj
allowed., ) 20

Qs As a person who has barred dcwn to the extent
vou have seen it going on and hawving regard to

the tunnel you were working in would the mucker
interfere with the hearing of any druummings in the
barring-down process? A. No.

(Mr. Ward tendered document m.f.i. 1.
Tender rejected except vencil figures on
document known to be entries made by
plaintiff; Exhibit "4");

MR, WARD: Your Honor will admit the document 30
including the printing and the pencil?

HIS HONOR: But excludirg the inl: back and front.

MR. WARD: Q. What do you do when barring dowa
is finished? A. Barring down is never finished
in g tunnel.

HIS HONOR: Q. Fever finished? A. No, 1t is
always going on. We finish at the face, we
finish mucking, the next time we push the jumbo
in, There will be somebody else on the Jumbo
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scaling down. We cannot stop. There is slways In the Supreme
something to bar down. You can never bar enough. Court of New
South Wales

MR. WARD: Q, You mean by that there is always
something with it to which you have to pay
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MR, EVATT: He said barring down went on all the Mario Valee

time., That is wnat he actually said. Examination
2nd March 1964

MR. WARD: Q. What happens with the men who do continued

the barring down after a blast have finished the
barring down of the tunnel, of that blasted area;
what happens then? A. Sometimes we go and eat,
sometimes they will have other jobs around.

Qe Does the mucker go into the blasted area
before these men have finished their work of
barring down? A. Yes.

Qs On that day had the mucker got to the
blasted out area or not? A, No.

Q. Before the mucker goes to the blasted out
area do you carry out any further inspection

of the blasted out area? A, It depends on how
it looked on my first visit. It depends how the
rock formation is because on every blast there
is something different about it.

Q. Does there come a time or not when the blasted
area is clear for people to work in? A, Well,
there is usually by the time they finish

mucking they are finished barring down.

Q. Do you do anything in between the finish of
the barring down and the next process in the
blasted area? A. Of course.

MR. EVATT: Q. I think that is one of the
important matters, that must be important
because my friend keeps coming back. I think the
witness should ¢o his best to tell us.

HIS HONOR: I do not think Mr. Ward was leading.
I think he said he would do something.
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VR. BEVATT:
before.

That is contrary to what he swore

HIS HONOR: That is not any reason for
objecting to the question. It may be a reason
for you to cross-—examine at a later stage or a
reason for comment but it is not a reason in
relation to admissibility.

MR.EVATT: He has already sworn that barring
down is never finished.,

HIS HONOR: There are plenty of witnesgses who 10
have said black is white during t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>