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IN THE PRIVY COUNGIL No. 36 of 1865
UNIVERSITY OF LONDON
ON APPEAL INSTITUTC OF ADVANCED
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UNBON, WG,
DIRECTOR OF PUBLIC PROSECUTIONS T ——— -
Appellant
- and -
PATRICK WASRALLA Respondent

CASE FOR THE RESPONDENT PATRICK NASRALLA

1. This is an appeal brought by leave from the Record
Judgment and Order of the Court of Appeal of 66
Jamaica dated the 1lth Jume, 1965 allowing P

the Respondent's appeadifrom the Judgment of the pp. 28 - 65
Supreme Court delivered on the 5th June, 13963 pp. 15 - 24
dismissing an application for relief sought under ppr. 11 - 14

the provisions of Section 25 of Chapter IIT of the
Constitution of Jamaica.

2. The Substantial question arising on this
appeal is whether the Respondent, who was tried
before a Jury in the Home Circuit Court holden

at Kingston on the 4th, 5th, 6th, 7th, 8th, and
11th of Pebruary 1663 on an indictment containing
one count for murder of one Gilbert Gillespie and
the Jury returned a verdict of not guilty of
murder and indicated that they were divided 8 to
4 as to whether or not he was guilty of manslaughter,
may be tried aga.n before another Jury for
manslaughter in respect of the death of the said
Gilbert Gillespie.

3. Section 20 (&) of the Constitution of
Jamaica provides:

" No person who shows that he has been tried
by any competent court for a criminal offence
and either convicted or acquitted shall

again be tried for that offence or for any
other criminal offence of which he could have
been convicted at the trial for that offence
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save upon the order of a superior court made
in the course of appeal proceedings relating
to the conviction or acguittal; and no
person shall be tried for a criminal offence
if he shows that he has been psrdoned Tor
that offence®.

Other relevant provisions of the Constitution
as follows:~

TSeCtion 1 (L) eeveeoeoeanosoconoseccoeneencss

"Law? includes any instrument having 10
the force of law and any unwritten rule of
law and "lawful®™ and "lawfully® shall be
construed accordingly®.

"Section 25:-

(1) Subject to the provisions of subsect.on

(4) of this section, if any person alleges

that any of the provisions of sections 4

to 24 (inclusive§ of thig Constitution has

been, 1is being or is likely to be contravened

in relation to him, then, without prejudice to 20
any other action with respect to the same

matter which is lawfully availiablie, that

rerson may apply to the Supreme Court for

redress.

(2) The Supreme Court shall have original
Jurisdiction to hear and determine any
application made by any person in pursuance
of subsection (1) of this scction and may
make such orders. issue such writs and give
such directions ag it may consider 30
appropriate for the purpose of enforcing,
or securing the enforcement of, any of the
provisions of the said sections 14 to 24
(inclusive) to the protectionaf which the
person concerned ig entvitled:

Provided that the Supreme Court shail not
exercise 1.3 powers under tiilsg subgsection if it
is satisfied that adequate meazns of redress
for the contravention aileged are or have
been availablie to the person concerned under 40
any other law.

(3) Any person aggrieved by any determination
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5.

3.

of the Supreme Court under this section may a Record
appeal therefrom to the Court of Appeal.

(4) Parliiament may make provis. on, or may
authorise the meking of provision, with
respect to the practice and procedure of

any court for the purposes of this section
and may confer upon that court such powers, or
mey authorise the conferment thereon of such
powers, in addition to those conferred by
this section as may appear to be necessary
or desireblie for the purpose of enabling
that court more effect.vely to exercise the
jurisdiction conferred upon 1t by this
section®.

I3 . ~
"Section 26
SeC .._On’_eﬂuaol-aaool'onolqcceocntoalocobo

(8) DNothing contained in any law in force
immediately before the appointed day shall be
held to be incongistent with any of the
provigsions of thig Chapter; end nothing done
under the authority of any such law shall be
held to be done in contravention of any of
these provisions.

"
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The Jury Law - Cap. 186 of the Revised Laws -

rovides (inter =lia) as follows:-
1Y

"Section 44:

(1) On trials on ind.ctment for murder or
treason, the asnanimous verdict of the jury
shall be necessary for the convicilon or
acquittal of eny person for murder or treason.

(2) On a triar on indictment for murder,
after the lapse of one hour from the
rebtirement of the jury a verdict of a
majority of not less than nine to three of
conviction of manslaughter,; or of acquittal
of menslaughter, may be received by the
Court as the verdict of the jury.

14

TSect.on 45:

(1) It shall be lawful for the Judge, on
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6.

being satisfied that there is no

reasonable probability that the Jjury will
arrive at a verdict, to discharge the jury
at any time after the lapse of one hour from
the first retirement of the jury.

(2) In cases of necegsity such as when a

juror is taken i1l during any trial and the

number of i1ts members is reduced by more than

one, or a prisoner is by illness or other 10
sufficlent cause incapable of remaining at the

bar, or for other cause deemed sufficient

by the Judge,; the Judge may discharge the

jury.

(3) Whenever a jury have been discharged;

the Judge may adjourn the casge for trial at

the same sitting of the Circuit Court or at a
future sitting of the Circuit Court, and at the
subsequent trial the case shall be tried

before another array of jurors and the Judge 20
may in his discretion excuse from such array

any juror who took part in the previous trial.

The facts of the case are set out in the

Originating Notice of liotlon flled by the
Respondent on the 20th March, 1963 and are as
follows:-

(2)

(b)

(c)

The Applicant was on the 4th 5th 6th Tth,

8th and 1lth of Februvary, 1963, tried in the

Home Circuit Court holden at Kingston before

his Lordship Mr. Justice R.H. Small and & 30
Jury on an indictment containing one count

and which charged him with the murdor of one
Gilbert Glllesp¢e on the Sth October, 1562,

On the 11th of February, 1963, the jury

returned a verdict of acquittal of the offence

of murder, but despite rengthy

deliberations were unsble to agree on a

verdict as to mansliaugnter, and were

accordingiy discharged by the Learned Tria

Judge. 40

Prosecuting Counsel thereupon applied to the
Tearned Trial Judge for an order directing
a re-trial of the Applicant on the issue of
mans.laughter either in the sessions of the
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Home Circuit Court then current or at future
sitting of the said Court.

(d) The aforesaid aprliication was argued by
Counsel for the Crown and for the Defence
before the Learned Trial Judge on the 13th
end the 18th of February, 1963, when
Judgment was reserved.

(e) On the 25th of February, 1963, judgment was
delivered ordering a re-trial of the
LG Applicant on the issue of manslaughter in the
Home Circuit Court commencing on the 17th of
Aprii, 1C63.

7. The Respondent on the 20th March, 1963 filed pp. 11 - 14
an Originating Notice of Motion against the

Appellant under and by virtue of the provisions

of Section 2% of the Constitution of Jamaica and

gsought therein the following reiief:~-

(a) A Declaration that:-

(i) The Order of his Lordship Mr. Justice

20 R.H. Small dated the 25th of February
1963, end mede in the case of Regina
vg Patrick Nasralla for murder in the
Home Circuit Court Kingston ordering
that notwithstanding the acquittal of
the Appnliicant on a charge of murder by a
Jury who did not go on to find him
guilty of manslaughter, the Applicant be
tried at the sessions of the Home Circuit
Court commencing on the 17th of April

30 1963 on the issue of manslaughter; is
ultra vires and/or in contravention of the
fundamental rights and freedoms guaranteed
to the individual by section 20 (8) of
the Second Schedule of the Jamzica
(Constitution) Order in Council 1962.

(ii) The Applicant having been acquitted of

the charge of murder and no verdict having
been returned by the jury on the offence
of manslaughter for which he could have

40 been convicted at his trial for murder,
cannot by reason of Section 20 (8) of
the said Order in Council be again tr.ed
for the offence of mansiaughter arising
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p. 20 1. 28

p. 23 1.38

pp. 24 - 27

out of the same facts on indictment
voluntar:ly preferred by the Respondent.

(b) An Order that :-—

(i) The order of His Lordsh p Mr. Justice
R.H., Small dated the 25th of February
1663, direct ng that the Appiicant be
re-tried on the igsue of mensliaughter at
the sessions of the Home Circuit Court
commencing on the 17th of April 1563, be
set aside AND

(ii) The Applicant be unconditionally
discharged

(¢) An Order that the costs of this application
may be paid by the Responcent or that such other
order as to coste may be made as the Court
shall think fit

(d) Purther and other relief as to the Court may
seem just.

8. The Notice of Hotion was heard by the Supreme
Court (Cools-Lartvigue. Doug.as and Shel.iey,
J.J.J.) and on the 5th June, 1963 the Supreme
Court in a written Judgment dismissed the
application

G. The Supreme Court held:-

(a) That Section 20 (8) of the Constitution

of Jamaica is deciaratory of the Common Law
and enshrines in the Constitutici tae
Common Law rights upon which the pieas of
sutrefois acquit and autrefois convict are

based

(b) That the plea of esutrefois acquit is founded
on the principle that no man shouid be placed
in peril of legal penalties more than once
upon the same accusation and that the
appellant was not in perili of conviction of
manslaughter because there was no verdict on
the issue of manslaughter and there was no
general acquittal.

10. By Notice of Appeal dated the 1Uth June, 1963
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the Respondent appealed to the Court of Appeal
against the decision of the Supreme Court on the
following grounds:-

1

Lle
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30

40

The Supreme Court having correctly found
that the prover rule of construction to be
applied was that clear and unambiguous
iznguage shouid be construed according to
its p.ain ordinary meaning:-

() Proceeded to violate this rule by
holding that Section 20 (8) of the
Constitution was merely declaratory of
the conmon law notwithstanding the fact
that the common law meaning ascribed
by the Court to the said words
necessitated additions to and/or
qualifications of the plain language of
Section 20 (8).

(b) Failed to appreciate that therc was
nothing to indicate that the lenguage
of Section 20(8) was a term of art
descriptive of the common law principles
applicablie to the pleas of autrelois
acguit and convict, as the Court found
them to be.

In arriving at its conclusion that Section

20 (8) was declaratory of the common law, the
Court failed to address its mind adeguately or
at all to the rule of construction that the
Legislature is deemed to have inowledge of
the existing state of the Law, and is
presumed by the use of language notv
appropriate to express the Law as it existed
immediately before the enactment in

question, to have intended either & change

in the iLaw or a settlement once and for all
of pre-existing doubts and conflicts; in the
manner indicated. Bven 1f the Court was
right in concluding that Section 20 (8) was
declaratory of the common law, the Court

was wrong in Law in holding that at common

laws—

(i) A verdict of not guilty of murder on
an Indictment charging the offence of

murder was not a general verdict of

acquittal if the Jury disagreed on the
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(b)

issue of manslaughter, and that the
accused could not in such

circumstances plead sutrefois acquit to
subseguent Indictment for mansisughter
aris'ng out of the same facts.

(ii) A person chorged with the offence of
murder, was, notwitistending a verdict
of acguittal on that oifence,
and a deliberation by the Jury on the
igsue of manslaughter, never in peridi
of being convicted of mengiaughter
because tiue Jury were unable to arrive
at a verdict on that issue.

The Supreme Court further erred in Lew by:-

Failing to appreciote that the observations
of Cockburn C.Jd. in R. vs Chariesworth -

1861 - ¢ Cox C.C. 44 on which they reiied for

hoiding that the Appeilant was never in
peril of conviction of mansiaughtor were in
their proper context Zimited to 8

in which a Jury had been discharged elther
without giving a verdict on the olfence
charged in the Indictment, or hed returned

o, defective verdict, and could not therefore
apply to a cese in which & good verdict had
been returned on the on.y offence charged in
the Indictment, the Jury not bLeing

B

compellable to find manslaughter.
Interpreving the Gecilsion in R. ve Barron
1914 — 2 K.B. 570 in a marner not justified
by the suthorities, and relying on the
decision in . ve. Quinn - 53 State Repoirts
N.S.W. 21, despite the erroneous reasonling
therein contained.

In so far as the decision herein appealed
ageinst impiies thet the Appellont may be

tried on the issue of manslaoughter pursuant
to the Order of Small J. dated the 25th of
Februery 1663, the Supreme Court failed to
appreciate thet the decis.on “n heg. vs
Shipton -~ 1957 - I W.L.R. 259 supported the
Appellant's contention that a Jury of seven
had no jurisdiction to try an Indictment
which charged the offence of murder; end thav

10
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the sald Order was conseguently bad

11. The Appeal was heard by the Court of Appeal

(Mr. Justice Duffus (Pres 1dort) Lewis,

in Low

J. and

Henriques, J.) on the 5th, 6th, 7th, S8th 9th,

13%h, and 14th of October, 1964. The Co
of Appeal delivered its Judgment on the
June, 1965 unanimousiy allowing the appe

setting =2side the Judgment of the Supreme Couxrt
and dirccting that dud gment be entered in favour

of the Lespondent ueclnrlng as follows:-

1. That the order of Smell J. Adjourni

case for triai on the issue of manslaughter
wag ultra vires and void and in contravention

urt
1lth
al,

ng the

of the fundamental rights and freedoms

guaranteed by Section 20 (8) of the
Constitution.

2. The appellent, having been acquitted of the
charge of murder of Gilbert Gillesple and 1o
verdict having been returned by the Jury Tor

augntor of which he could

nave been oonvictea at his trial for murder

he offence of man

cannct be egain tried for the offence of

manslavghter arising out of the killing of

Gilbers Gill spile.

ng that the Respondent be

\)

and o )
lona iy dischaerzed.

der:
unconcitil

1

)

L
-

G

12. In the Court of Appeal written Judgments

were delivered by Mr

Justice Duffus (President)

and Mr, Justice Lewls. Mr. Justice Henriques

concurred,

The Lezrned President after setting out the facts
and summarizing the submissions of Counsel then

proceeded to examine the Authorities on
doctrine of autrefois and in particular
decig .on of the House of Lords in the c
Connelliy v. D.P.P. (1¢64) A.C. 1280 and
speeches delivered therein. He came to
conclusion that it was beyond question,
authoritles, that a persomn acquitted of

the
the

ase of

the
the
on the
marder

will be able to reiy on a riea of autrefols in

bar to & gecond trial for menslaughter because he
could have been convicted of menslaughter on the
first trial. The Learned President then went on
to consider the digtinction drawn in the Judgment

Record

pp. 48-49

33

37 1.40

p.38 1. 3
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p.

p‘

36 1.4%

p-44 1.11

D.

55 1.20

].O 9

of the Supreme Court between a verdict of
acquittal generaily and a verdict of not guilty
of murder coupled with a disagreement as to
whether or not the prisoner wag guilty of
manslaughter.

He proceeded to analyse the decision in Reglna v,
Charieswortih 9 Cox C.C. 44 on which the Supreme

Court had relied for its concliusion that the
Respondent could not show that he was in peril

of conviction for menslaughter. The Learned 10
President came to the view that the opinion of the
Judges of the Supreme Courthad been based on a
misconception of Regina v. Charlesworth (supra).

In that case the Jury were discharged from giving

any verdict whatsoever whereas in the instant case

the Jjury had proceeded to verdict and haa found

a good verdict of notv guility of the offence of

murder as charged. He further proceeded to a

detailed cons deration of the Australian casge of

R. v. Quinn (1952) 53 State Reports (I.S.W.) 21 20
where the same state of affairs existed as in the
instant case. He came to the conclusion

that the Judgments in that case were based cn two
fallacies. The first fallscy was the assumption

that on an indictment for murder the Jury having

found the prisoner not guility of murder were in

duty bound to consider mansiaughter if it arises.

The second fallacy was to treat manslaughter as

1if 1t were a separate offence under a separate

count thereby requiring a separate verdict. 30

The Learned President referred to the cases of
Wroth v. Wiggs (1¢53) Cro. Eiiz. 276; Penryn V.
Corbett 78 E.R. 702; Regina v. Sexly 10 Trinidad
Law Reports; Regina v. Shipton (1S$57) L A.E.R. 206.
He came to tlhie conclusion that the Appellant would
e able to piead successiulliy autrefois acquit to
a subsequent indictment for mensisughter, if
preferred,; and was wilthin the clear nrovis.ons

of Section 20 (3) of the Congstitution.

Mr. Justice lLewis first addressed almself To the 40
interpretation of Section 20 (8) of the
Constitution and came to the conclusion that 1
declaratory of the Common Law governing
"autrefois acquit¥. He then cornsicered
whether Small, J. who had presided at Respondent's
trial for murder had the discret.on under Section
45(3) of the Jury Law, which he had purporied to
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the case for trial on the

He came to the conclusion
es the trial Judge had no
vires and

exercise, To adjourn
issue of nanﬂlaughter
that in the circumstanc
such power and the ozi»' was ultra
invalid.

Mr. Justice Lewis next considered the question of
whether the Jury's verdict was an acquittal
within the meoning of Section 20 (8) of the
Constitution so as to enti
relief sought in his Criginating Sunmons

He was of the view that the decision in R. v
Quimn (supra.) is based upon an inference drawn
from the doctrine of divisibility of averments

and upon the further conc.usion that where on an
indictment for murder the Jury acquit of the

major offence they must go on to return a verdict
on the lesser offence. He was of the opinion that
a verdict of not guilty of the offence charged 1s
a verdict as to the whole offence and not merely
as to an avermeat unless the Jury choose to

exercise their power to return & good verdict on
the Lesser offence. This power is permissive not
compeilable Hence if the Jury return a verdict

of not guilty of the offence charged and do not

g0 on Vvo! untwLL¢y to conviect of the lesser offence
then this is & general verdict of acquittal.

After referring bto the cases of Connelly v. D.P.P
(supra) and R. v. Barron (1914) 2 K.3. 470

stated his conclusion tict this branch of the
doctrine of aubtrefois acguit does not depend upon
the principie of res judicata strictly applied,
but upon the rule that a person is not to be twice
put in peril for the same offence. The

Respondent in this case was in peril of being
convicted of manslougiter, the moment of peril
being the moment when the Jury deliver thelr
verdict. If the Jury acguit of murder and do not
go on to convict of manslaughter he has been
delivered of the peril and cannot be tried agan
for mansiaushter

13. An order granting the Appellant leave to
appeal from the decision of the Court of Appeal
was made on the lst November 1565.

14, The Respondent humbly submits that the words
of Section 20 (8) of the Constitution are plain
and unambiguous and ought to be given their full
effect. Even if these words do no more than

tie the Respondent to the

Record
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p. 59 1.27

p. 62 1.39
p. 62 1.45

p. 63 1.2

p. 66
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enshrine the Common Law doctrine of autrefols
that doctrine clearly covers the facts of the
instant case. The contention of the Appellant
and the decision in the case of R. v. Quinn
(supra) derive from an ass sumption that the
doctrine of zutrefois 1s identical w.th the
doctrine of res judicota or °;ssue estonpel®,
Thig i1g fallaclous. These doctrines mty ove riap
to some extent but they are not ¢QCNE cal., The
anleSLS of These 000u11n s in Conrelly v. D.P.P
(Supra/ shows the different spheres in which
they operate. Since the Ffacts of the instant
case would have enabled the Hespondent Ho plecd
successfully autrefois acguit on a charge of
mensiaughter 1t is guite irrelevant to consider
whether he couid reiy on res judicata or "issue
estopper’. The guestion of whether the Jury
decided the issue of mansloughter is only gernone
to the plea of res Jjudicata or ijsub OtO“T“L"'
hence the fact that the Jury indicated that they 20
were not agreed on the question of manslaugnter
cannot affect the operstion of the rule of

autrefois acquit.

l_<
O

15. The Respondent humbly submits that the
decis'on of the Court of Appecl lg correct and
that this appeal ought to be diemisscd with costs
here and below for the following among other
reasons:-

( 0
r‘onst;‘twmon are p¢aLﬂ and unambiguous and 30
cover the facts of the ins 5 ceo

(b) Because the Respondent wouLd ot Common Law
heve been able successfully to pocad

autrefols acguit on a second trial for
mnnouaughter and oectwon 20 (8) ig, at the

lowest, equivalent to the Common Law rule

of zutrefois acquit,
(c) Because the indictument hod oniy one count,
to wit - a count for Murder. Since the
Jury acouitted of Murder and did not go on 40

to findG the Respondent guility of )
Manslaughter there has been a general acquittal.

(d) Because the Judgments given by the
Pregident and Mr. Justice Lewig are right



and ought to be confirmed

DAVID H. COORE, Q.C.

M.R. HICKMAN

Record
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