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CASE FOR THE APPELLANTS BOOTS THE CHEMISTS
(NEW ZEALAND) LIMITED and BOOTS PURE DRUG
COMPANY LIMITED

1. This is an Appeal (brought pursuant to final
leave granted by the Court of Appeal of New Zealand

by Order dated 4th July 1966) against a judgment of P.82
the Court of Appcal given and made on 8th February

30 1966 (in an action removed by consent fram the High 7«81
Court to the Court of Appealg whereby it was ordered

and declared that the Second-named Appellants Boots
Pure Drug Company Limited (the Third Defendants in
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the action) were by reason of the admitted
facts a wholesale dealer in drugs within the
meaning and application of Section 13(1) of the
Pharmacy Amendment Act 1954 and that accordingly
the having by them of an interest in the business
of a pharmacy proposed to be established by the
First-named Appellants Boots the Chemists (New
Zealand) Timited (the Second Defendants in the
action) at Porirua would by reason of the
admitted shareholding of the Second-named 10
Appellants Boots Pure Drug Company Limited in the
First-named Appellants Boots the Chemists (New
Zealand) Limited be in contravention of the
Erovisions of Section 13 of the Pharmacy Amendment
ct 1954 and whereby it was further ordered that
all the other applications of the Respondents The
Chemists! Service Guild of New Zealand Incorporated
(the Plaintiffs in the action) be refused and
whereby it was further ordered that the First-named
and Second-named Appellants should pay to the 20
Regpondents the Chemists Service Guild of New
Zealand Incorporated the sum of &75 for costs
and £63.17.0d. for disbursements. There is also
a Oross-Appeal herein (brought pursuant to final
leave granted by the Court of Appeal of New
Zealand by Order dated 4th July 1966) whereby the
Respondents the Chemists Service Guild of New
Zealand Incorporated (the Plaintiffs in the action)
are appealing against that portion of the said
Judgment of the Court of Appecal which refused 30
thelr application for an order declaring "that
the Second Defendant by reason of the admitted
facts is a wholesale dealer in drugs within the
meaning and application of Section 13(1) of
the Pharmacy Amendment Act 1954 and accordingly
the establishment or carrying on by the Second
Defendant of business in a pharmacy at Porirue
would be in contravention of the provisions of
that section".

2. In this Case the gbbreviations adopted by 40
two of the learned Judges in the Court of Appeal

will hereafter be followed and accordingly the
First-named Appellants Boots The Chemists (Woew
Zealand) Limited will be called "Boots N.Z." and

the Second-named Appellants Boots Pure Drug

Company Limited will be called "Boots U.K."
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N n-'-%lsots N.Z., which has at all material times
e proprietor of several pharmacies in
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New Zealand, on 2nd November 1962 made written

application to the Minister of Health pursuant Pp - 14=17
to the provisions o the Pharmacy Amendment

Act 1954 for consent to establish and carry

on business in a pharmacy at Porirua. The

proposcd pharmacy was to form part of a new

development in that town. /An application ibid.
for consent was made necessary by the provisions

of Sections 3 and 4 of the Pharmacy {mendment

Act 1954, So far as material these sections

provide:

"3. Restriction on companies establishing
pharmacies.

(1) Except as otherwisc provided by this
Act, no Company shall, except with the
consent of the Pharmacy Juthority and in
conformity with conditions prescribed by
the Authority, establish or carry on
business in & pharmacy:

® 00000009060 0PO°CO0OCEacs @66 00008000

"4, Restrichbion on persons carrying on
business in more pharmaciecg than one.

(1) Except as otherwise provided by
this Act, no person, either alone or in
partnership, shall, cxcept with the
consent of tvhe Pharmacy Authority and in
confornity with conditions prescribed by
the Authority, establish or carry on

business in more pharmacics than one:
1

© 600606 8500400000 ® 0O 000 0®© 080 DBOAGOOC OO O

Pursuant to Section 8 of the said Act the
Minister transmitted Boots N.Z.'s aforementioned
application to the Pharmacy Authority, that is

to say to the Pro Forma Respondent Wilfred
Fosberrey Stillwell who was and is the person
appointed to the office of Pharmacy Authority
pursuant to Section & of the said Act and whose
statutory duty it is to consider such applications
for consent. In excrcising its functions the Pharmacy
Authority is required to have regard to the public
interest and the interests of the pharmaccubical
profession and for those purposes is to ensure,

as far as 1tgs aulherity wnder the Act eitends, and
as far as is consistent with the provision to the
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public of a full, efficient, and ccononic
service in respect of the supply of drugs and
pharmaceutical goods, that pharwacies are
carried on by independcnt chemists owning and
conducting their own businesses. It is also
the duty of the Pharmacy Auvthority to give
notice to the epplicant and to all such othcr
persons as in its opinion will be materially
affected by its decision, of the date when and
the place where any application forwarded to

it by the Minister will be considcred. Under
the foregoing provision notice was given to the
Respondents, the Chemists' Service Guild of New
Zealand Incorporated (hereinafter called "the
Guild"), which is a body duly incorporated under
the Incorporated Societies Act 1908 and is an
organisation formed by the owncrs of individual
pharmacies who have banded together. The Guild
thereupon gwve notice of their intention to
oppose the aforesaid application by Boots N.Z

4, On 26th March 1963 the Guild launched in

the Suprcme Court of New Zealand (Wellington
District Wellingbon Registry) the action out

of which this appeal arises and by their Statement
of Claim they sought (inter alia) the issue of

a Writ of Prohibition directed to The said
Wilfred Fosberrey Stillwell as Pharmocy Authority
prohibiting him from taking further steps to

hear and determine the said application by

Boots N.Z. for consent to its cstablishing and
carrying on business in a pharmacy at Porirua.

5. The Guild's action was hrought against

1. the said Wilfred TFosberrcy Stillwell in his
capaclty as Pharmacy JAuthority constituted by
the Pharmacy Amendment Act 1954: 2. Boots N.Z;
and 3. Boots U.K. The said Wilfrcd Fosberrey
Stillwell filed no Defence and tock no part in
the said action save that at the hearing before
the Court of Appeal on 11th November 1966 he
appeared by counsel and his counsel having
intimated that he did not desire to take part in
the argument was given leave to withdraw.

6. As the Guild's case against all the
Defendants rested on Section 13{1) of thc
Pharmacy Amendment dAct 1954 it will be
convenient to set out its torms here:
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"%, Certain persons not to have interest
in pharmacy.

(1) The proprietor of a pharmacy or a
wholesale dealer in drugs shall not have

or acquire, whether in his own name or

in the name of any nominee or by means of any
device or arrangement whatsoever, any
direet or indirect estate or interest in

a business carried on in a pharmacy

(other than a pharmacy of which he is
lawfully the proprietor) whether by way

of shares in a company, or by way of charge,
loan, guarantee, indemnity, or otherwise,

so as to affect the ownership, management,
or control of the business carried on in
that pharmacy:

Provided that nothing in this section
shall apply to any estatc or interecst in
existence at the commencement of this Act."

7. By their Statement of Claim the Guild
alleged (Paragraph 3) that Boots N.Z. carried on
in Wellington and clsewhere in New Zealand the
business of chemist and druggist. This was
admitted in the Statement of Defence of Boots

N.Z. (Paragraph 1) and in the Statement of

Defencc of Boots U.K. (Paragraph 1). The Guild
further alleged that Boots N.Z. was a wholesale
dealer in drugs in New Zealand. This allegation
was denied (Paragraph 4 of the respective Statoments
of Defence). In relation to Boots U.K. the
Statement of Claim alleged (Paragraphs 4 and 7)
that it carried on in England and elsewhere in

the British Commonwealth the business of wholesale
dealer in drugs and that it was a wholesalc dealer
in drugs and supplied drugs to retailers in New
Zealand. These allegations were denied (Paragraphs
2 and 4 of the respective Statements of Defence).
It was admitted that Boots U.K. holds 59,970 out
of the 60,000 £1 shares issued by Boots N.Z.
(Paragraph 5 of the respective Statements of
Defencec). It was further admitted that at the
date of the filing of the Statement of Claim in
the action Articlc 17 of Boots N.Z.'s Articles of
Association had contained a Proviso to the offect
no person night be appointed Managing Dircctor of
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Boots N,.Z. without the approval of Boots U.K.

and that no such appointment could be

terminated and its terms could not be varied with-
out the approval of Boots U.K. But in fact the
said Proviso was deleted from Article 17 by &
special Resolution of Boots MN.Z. passcd on 28th
May 1963 a memorandum of which was lodged with the
Registrar of Companies on the following day.

This fact was plecaded in Paragraph G of the
respective Statcments of Defence of Boots N.Z. 10
and Boots U.K. and was never challenged by the
Guild.

8. The Guild's Statcment of Claim went on

to allege (Paragraph 10) that the carrying on

by Boots N.Z., of a business in a pharmacy at
Porirua would give to Boots N.Z. "being a whole-
sale dealer in drugs" a dircet or indirect

estate or interest in such business in brcach

of the provisions of Sections 13 znd 15 of

the Pharmacy Amendment Act 1954, The first

of these sections has been quoted above. 20
Section 15 is the offcence-creating scetion

and provides that any person who fails to comply
with or does any act in contravention of any

of the provisions of the Act, oxr any condition

or obligation to which any power or authority
granted under the Act is subjeccet, commits an
offence. By Paragraph 11 of thc Statcment of

Claim it was alleged that the Pharmacy Authority
had no jurisdiction -to conscnt to the esbablishment
and carrying on by Boots N.Z. of a busincss in 30
a pharmacy at Porirua, in that such conscnt

"would constitute a consent to a breach by

Boots N.Z. as a wholesale dealer in drugs, of

the provisions of the said Scctions 1% and 15

of the Pharmacy Amendment Act 1954". (As
hereinafter appears the Court of .ppecal wers

of the opinion that this claim was mnisconceived

in that the Pharmacy Authority had clear
Jurisdiction to deal with the said application

of Boots N.Z. which was properly bcfore it.) 40
As a "second and alternative causc of action"

the Statement of Claim alleged (Paragraph 12)

that the carrying on by Boots H.Z. of a business

in a pharmacy at Porirua would give to Boots

U.K. "being a wholesale dealer in drugs" a

direct or indirect estate or interest in such
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business in breach of the provisions of the
aforementioned Sections 13 and 15 and Paragraph
13 of the Statement of Clalm raised the no
jgrisdiction point in relation to the altermative
plea.

9. The relief claimed in the Statement of
Claim was as follows:~

"(a) for an order that a writ of
prohibition directed ¥o the said Wilfred
Fosberrey Stillwell as Pharmacy Authority
do issue to prohibit him from taking
further steps to hear and determine

the application of /Boots N.Z, for
consent to its establishing and carrying
on business in a pharmacy at Porirua

OR (b) in the alternative for a
Jjudgment under the provisions of the
Declaratory Judgments Act 1908 deelaring
the jurisdiction of the FPirst Defendant
in relation_to thc said application of
/Boots N.Z.7 , and declaring the rights
of the parties hereto in respect of the
hearing of the sald application

AND (c¢) Por an order declaring that the
establishment or carrying on by /Boots
N.Z./ of business in a pharmacy In

prcemises to be erected at Porirua would

be in contravention of the provisions of
Section 13 of the Pharmacy Amendment Act
1954 and illegal by virtue of the provisions
of Section 15 of the said Act®.

The Guild also claimed their costs from one or
both of Boots N.Z. and Boots U.XK.

10. On 29th March 1963 the Guild issued a Notice
of Motion for leave to serve Boots U.K. outside
New Zealand., (The said Notice of Motion and the
affidavit in support are not reproduced in the
Record). In the cevent Boots U.X. instructed
Messrs. Bell Gully & Co. to accept service on
their behalf.
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11. The Statemcnt of Claim was supported
initially by two affidevits £ilcl on bchalf

of the Guild, nemely, those of Mr. M.B.Horton,
law clerk, and Mr. L.J. Mauger, Secrctary of
the Guild, both sworn on 26th March 1957,

Mr. Horton's said affidavit dealt mercly with
the shareholding of Boots U.K. in Doots M.Z.,
the terms of the former Provico to Articlce 17
of the Articles of Assoclation of Boots N.Z.,
and the fact that there was no record of the
incorporation or registration in New Zealand
of Boots U.K, Mr. Mauger's saild affidavit
apart from dealing with the constitution of
the Guild and other formal mattecrs put in
evidence certain questions puc to and answers
given by Mr. A.W. Boyce, issistent General
Manager of Boots N.Z., in othcr procecdings
which took place before the Pharmacy Authority
at Invercargill, New Zealand, in September 1960,
Thesc answers were relicd on as showing that .
Mr. Boyce had on that occasion stated that Boots
U.K. was a wholesaler in drugs and that Boots
N.Z. also sold drugs as 2 wholesaler, Mr.
Boyce further stated that Boots U.K. did not
operate in New Zealand at all.

12. On 5th December 1963 the Statements of
Defence of Boots N.Z. and of Boots U.K. were
served. Their contents have alrcady been
sufficiently indicated save that it should be
noted that by Paragraph 12 of thc respzctive
Statements of Defence rcliance was placed on
the Proviso to Scection 1%3(1) of o Pharmacy
Amendment Act 1954. This sub-ccaeilon has
alrcady becn quotcd. By the caid Proviso iv

is enacted: "Provided that nothing in this section
shall apply to any estatc or intcrest in existence

at the commencement of this Act."

1%3. Iu support of the Statemenl of Dcfence

of Boots N.Z. two affidavits were Iiled initially,

namely, those of Mr. C.H. Thornton aud of the
said Mr. A.W. Boyce. Mr., Thornton deposed that
he was and had since ‘1946 vcocn the Managing
Director of Boots N.Z. He said that Boots N.Z.
operated nine retall pharmacies in New Zcaland
(Paragraph 2). He dealt with the shareholding
of Boots U.X. in Boots N.Z. and with the
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aforementioned deletion of the Proviso to Lrticle

17 of the Articles of Association. He said

(Paragreph 7) that the business of Boots N.Z. P.26
fell into three categories :-

(a) the retail pharmacy business
carried on in the nine retail shops;

(b) a medical sales section, through
which Boots N.Z. sold preparations
manufactured by and imported from Boots
U.K. and sold them in bulk to wholesalers,
various hospitals and to a limited extent
direct to other retail chemists;

(¢) an agricultural section through

which Boots N.Z. ,s0ld various agricultural
and horticultural preparations manufacturecd
and supplied by Boots U.K. HFo Stock and
Station agents and other mecrchants.

In rclation to (b) above he said. "This part Pe26,1,1.20-25
of the business I regard as wholesale in that

to this limited cxtent /Boots N.Z./ is in the

position of a middleman buying in bulk and rc-

selling in bulk at a mark-up on the cost price

of the goods". He said that the retail P.26,
pharmacy business represcnted by far the and p.27,
greatest proportion of the total business of

Boots N.Z. and that for the last 5 years the

percentage of drugs (as defined in the Pharmacy

Act 1939) which Boots N.Z. had sold wholesale

had averaged approximately 8% of their total '
sales. As regards Boots U.K. he said that this D25,
Company was not registered in New Zealand and and p.26,
to the best of his knowledge and belief had

never carried on business in New Zecaland

(Paragraph 5) and on the quecstion of management

and control he said this (Paragraph 6):-

"In the period since my appointment as 26
. " jo

Managing Director of /Boots N.Z./

/Boots T.K,/ has taken no part in the

management or control of the busincss

of Boots N.Z. either generally or in

relation to the business carried on in

any of our pharmacies. The Board of

Directors of /Boots N.Z./ and myself as
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the princlpal executlve officer have
unfettered discretion in the conduct of the
business”,

The sald Mr. A.W. Boyce in his sald affidavit

stated that he was a Director and Assistant General

Manager of Boots N.Z. He sald that he had never
been employed by Boots U.XK. In Paragraph 3 he
commented on the above-mentioned evidence which

he gave in the Invercarglll proceedings. He

sald that at the time when he gave his evidence
and untll recently when he became better informed
he believed that Boots U.K. while primarily a
manufacturer of drugs and pharmaceutlcal goods,
also carried on a wholesale business in drugs in
what he understood to be the meaning of the
wholesale business of buyling in bulk from a
manufacturer or distributor and reselling to other
wholesalers or to retallers with a mark-up. He
said he did not galn thils bellef from any personal
knowledge of Boots U.K.'s business but 1t had

been founded on the fact that in his work for
Boots N.Z. he had been closely assoclated with a
division of Boots U.K. which bore the title Whole=-
sale and International Division.

14, The Statement of Defence of Boots U.K. was
initially suuported by affidavits from Mr. H.T.
Milnes, Mr. G.C. Dutton, Mr, S.M. Peretz and

Mr, A. Duckworth the first three affidavits being
sworn on 18th December 1963 and the fourth on
10th January 1964. Mr, H.T. Milnes deposed that
he was a solicitor and was and had been since
1949 the Secretary of Boots U.K. and of 1ts
assoclated United Kingdom subsidiary companies.
Fe stated that the 1289 Boots retall shops or
branches in the United Kingdom were owned and
controlled by five subsidiaries of Boots U.K.

He further stated that Boots U.K. itself carried
on business as a manufacturer of drugs, fine
chemlicals and pharmaceuticals and owned and
operated a number of factoriles, Boots U.K., sold
the products which it manufactured as follows:-

(a) Direct to the retail shops or branches
of the United Kingdom subsidiaries;

(v) To recognised wholesalers, i.e. middle-
men buyling in bulk and regselling at a profit;
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(¢) A small proportion to retail outlets other
than the Boots Group; and

(d) To buyers from outside the United
Kingdom including Boots N.Z.

A division known as the Wholesale and International
Division of Boots U.K. handled these sales (other
than the sales mentioned in (a) above). Boots
U.K. did not purchase any drugs or other
pharmaceutical goods for resale to independent
chemists or any other independent retaller.

On the relatlonshlp between Boots U.K, and Boots
N.Z. he sald:

"While / Boots U.K._/ is the_principal
Shareholder in / Boots N.Z._/ it has long
been the accepted practice that 1t does not
interfere with or in any way seek to exer-
cise control over the business of / Boots
N.Z._/ in New Zealand. That is left
exclusively to the Directors and the manage-~
ment of / Boots N.Z._/. In particular

/ Boots N.Z._/ decides exglusively what
purchases 1t makes from / Boots U.K._/".

15. Mr, G.C, Dutton in his said affidavit
deposed that he was the chief accountant of Boots
U.K. and its United Kingdom subsidiary companies,
He dealt with the 1nvoicing and discount proced-
ures followed by Boots U.K. when selling manu-
factured products (a) to its United Kingdom
retall subsidiaries and (b) to wholesalers and
non-affiliated retallers. - Mr, S.M. Peretz in
his said affidavit deposed that he had been
engaged In Boots U.K,'!'s Wholesale and International
Division since 1955 and had been the Head of that
Division since April 1959. He was also a
dlrector of Boots N.Z. and a member of the
Executive Committee of the Boots Group in the
United Kingdom. In relation to Boots U.K, he
explained how it circulated a Trade Price List

of Medical Products consisting exclusively of
products manufactured by Boots U.K. to retail
chemlsts in the United Kingdom other than those
within the Boots Group. The said Trade Price
List included an invitation to chemists to send
thelr orders direct to their usual wholesaler or
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to the Wholesale Divislon of Boots U.K. In
practice about 99% of sales were made through
ordinary wholesalers and only about 1% through
orders placed direct with Boots U.K, as a
manufacturer, He said Boots U.K. supplied %o
the 1289 retail branches of the United Kingdom
subsidlaries both goods manufactured by Boots and
goods of other manufacture. He further stated
in Paragraph 6:

"I regard as wholly erroneous the description 10
of / Boots U,K. / in the intitulement of

this action ag "Wholesale Drug Merchants".

/ Boots U.K._/ does not purchase drugs in

bulk for resale at a mark=-up price to any
retaller, It 1s not regarded in the
pharmaceutical IiIndustry in the Unlted

Kingdom as a wholesaler in drugs or any other
products and to my kiowledge / Boots U.K._/

has never regarded itself as such,'

16. 1In his saild affidavit Mr, A. Duckworth 20
stated that he was the Secretary of the Assoclation

of the British Pharmaceutical Industry (herein-

after referred to as "A.B.P.I.") which was the
recognised trade assoclation for the Pharmaceuti-

cal Industry In the United Kingdom. A.B.P.I.

had four divisions namely:

Division 4 Standard Drugs Division
Division B Medlcal Speclalities Division
Division C Veterinary Division

Division D Pharmaceutlcal Wholesalers 30
Division

A.B,P.I. in 1ts Directory defined Pharmaceutlcal
Wholesalers as "Wholesale Distributors of the
products of members of Divisions A, B and C, and
of other goods suppllied under the National Health
Service". Boots U.K. had never been a member of
Division D of A.B.P.I. and iIn his opinion was not
eligible because 1t did not function as a
Pharmaceutlical Wholesaler as defined above.
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17. After the Statements of Defence of Boots N.Z.
and Boots U.K. had been served and after receipt
of the aforesaid supporting affidavits the Guild
put In two further afflidavits. The flrst

(sworn on 25th February 1964) was a formal
affidavit by Mr. I.D. Ogden, the Secretary of the
Pharmacy Authority, exhiblting the aforementioned
written application made by Boots N.Z. on 2nd
November 1962 seeking consent to its establlshing
and carrylng on business. in a pharmacy at Porirua.
The second (sworn on 9th April 1964) was an
affidavit by Mr. N.M. Cantwell who was then the
Trading Manager for the Hutt Valley Consumers
Co-operative Soclety Limited and who had bean
prior to October 1963 the manager of the pharmacy
operated by the sald Society of Lower Hutt. He
sald that while manager of the said pharmacy he
had received in May 1963 a circular letter from
Boots N.Z. addresscd to pharmacists, drawing
attention to certaln products manufactured by

Boots U.K. The saild letter was annexed marked 'A',

The Dbrochures describing the particular products
are not reproduccd in the Record but copiles will
be found in the pociket at the end of the Record,
Mr, Cantwell also exhibited a card which was left
at his pharmacy in or about May 1953 indicating

that a regresentaiive of the Medical Sales Division
\"

of Boots Z, had called,

18. The said Mr. C.H, Thornton answered Mr. N.M.
Cantwell'!s sald affidavit in a second affldavit
sworn on lst May 1964, He sald that Boots N.Z.
made extensive use of brochures and other printed
materlal supplied by Boots U.K. Boots N.Z. was
the sole agent in New Zealand for pharmaceutical
products manufactured by Boots U.K. Boots N.Z.
supplied retall chemlists out of stocks which i%
(Boots N.Z.) had purchased from Boots U.K. Drugs
and other pharmaceutical goods which Boots N.Z.
obtained from sources other than Boots U.K. were
sold only through Boots N,Z.'s own retail shops.
The only drugs or other pharmaceutical goods
which Boots N.Z. purchased from Boots U.K. were
those which were manufactured hy Boots U.K.

19, Subsequently the Solicltors for the Guilad
submitted a 1list of questions %o be answered by
Boots N.Z. The answers were glven in a third
affidavit by the sald Mr. C.H. Thornton sworn on
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8th February 1965, The questions and answers
related in the main to goods acquired by Boots N.Z.
from Boots U.K. and goods sold by Boots N.Z., in
New Zealand but 1t 1s not thought necessary to
make extended reference to these questions and
answers here,

20, The Solicitors for the Gulld also submitted

a 1list of questlons to be answered by Boots U.K.

The answers were glven in a second affidavit by

the said Mr., S.M, Peretz sworn on 29th January 10
1965. Paragraph 2 of the said affidavit con-

talned the followlng question and answer:

Q. "Does / Boots U.K._/ purchase drugs from
any other person, firm, or company, for
resale otherwise than to its subsidiarles?
If so, what is the extent of that business?
To what class or classes of buyers are such
drugs resold?"

A. "Yes, but only to the limited extent as
stated herelnafter, 20

Such purchases are made on behalf of
a restricted and speclal number of bulk
consumers such as Government authorities
and hospltals. They arise mainly when such
a customer plgces an order for drugs manu-
factured by / Boots U.K._/ and at the same
time requires a small quantity of drugs
manufactured elsewhere, / Boots U.XK._/
obtains these additlonal drugs as a service
Yo such customers and i1t sells to them at a 30
lesser price than the normal retall price.
A condition of this service 1s that the goods
be not resold,

Such sales as aforesald amount to
approximately 0.3% of the total drugs
manufactured and sold by / Boots U.K._7."

2l. On 9th March 1965 the Honourable Mr. Justice
Haslam in the Supreme Court of New Zealand on the
application of Boots N.Z. and Boots U.K. ordered

that the Gulld's Motion for a Writ of Prohibition Lo
in the actlion be removed into the Court of Appeal.
Counsel for the Gulld and Counsel for Mr, St1llwell,
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the Pharmacy Authority, consented to the making
of such Order. The costsg of Boots N,Z. and of
Boots U.K. of and incidental to the said appli-
cation and Order were reserved.

22, The case came on for hearing before the
Court of Appeal on 11lth and 12th November 1965.
As stated above Counsel for Mr. Stillwell, the
Pharmacy Authority, appeared and stated that he
dld not wish to take part in the argument and he
was thereupon glven leave to withdraw, While
Counsel for the Guild was presenting his argument
to the Court of Appeal 1t became apparent to the
Court that the proceedings were misconcelved,
for, in the opinion of the Court, no question

of the Jurisdiction of the Pharmacy Authority
arose as 1t was apparent that the said applic-
ation of Boots N.Z. was properly before the
Pharmacy Authorit. Upon the Court expressing
this view all counsel Joined in requesting the
Court to treat the Guild's Motlon as 1f 1t were
an originating summons under the Declaratory
Judgments Act 1908 and on this basis the Guild
sought the following declaratory orders:

"(1) An order declaring that / Boots N.Z._/,
by reason of the admlitted facts, i1s a whole-
sale dealer in drugs within the meaning and
application of Section 13(1) of the Pharmacy
Amendment Act 1954, and accordingly the
establishmen% or carrying on by / Boots N.Z./
of business in a pharmacy at Porirua would

be in contravention of the provisions of

that section and illegal by virtue of the
provisions of Section 15 of that Act.

(2) An order declaring that / Boots U.K._/,
by-reason of the admitted facts, is a
wholesale dealer in drugs within the meaning
and applicatlon of Section 13(1) of the
Pharmacy Amendment Act 1954, and accordingly
the having by / Boots U.K._/ of an interest
in the business of g pharmacy proposed %o

be established by / Boots N.Z._/ at Porirua
would, by regson of the gdmitted share-
holding of / Boots U.K._/ in / Boots N.Z.-7,
be 1n contravention of the provisions of
Section 13 of the Pharmacy Amendment Act 1954
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and 1llegal by virtue of the
provisions of Section 15 of %that Act”,

The Court decided to accede %0 Counsel's request
but 1t stated that 1t did so "with some
reluctance”.

23, For the Guild 1% was argued that Boots N.Z.
was a 'wholsesale dealer in drugs' within '
Section 13(1) of the Pharmacz Amendment Act 1954
(hereinafter-called "the 1954 Act") and that
accordingly it would be illegal for Boots N.Z.
t0 have any Interest in the proposed pharmacy at
Porirua. They argued that the exemptlng words
in the sub-section "(other than a pharmacy of
which he 1s lawfully the proprietor)"” could only
be applied in relation to the first.of the two
categories specified in the openling words of
Section 13(1): "The proprietor of a pharmacy or
a wholesale dealer in drugs shall not have or
acquire .,.... any ..., estate or interest ....".
The Guild!s unsuccessaful argument on this point 20
forms the subject of thelr cross-appeal herein,

The Guild further argued that the words "wholesale
dealer in drugs'" referred to any person whose
business Involved the sale of drugs in quantity,
wwhether or his own manufacvture or whether

purchased from another manufacturer)

or at least such sales as are made for the

purposes of resale, Accordingly they contended
that the words applied to Boots U,K, although it

was primarily e manufacturer, They said that the 30
evidence showed that Boots U,X, sold its manu-
factured drugs to its United Kingdom subsidiaries

at retail price less a discount fixed annuelly, to
other wholesalers for resale and to independent
retail chemists to a limited extent, to bulk

users, to industrial users and to its New Zealand
and other overseas subsidiaries and that Boots

U,K, bought drugs from other manufacturers or
wholesalers and resold them to its United Kingdom
subsidiaries at retail price less a discount 40
fizxed annually, to bulk users to a limited extent
and to Boots N,Z, to a very limited extent, All
these sales were wholesale dealings, They also
argued that the words in Section 13{1) "so as to
affect theownership, management, or control of

the business carried on in that pharmacy" qualified
the words "estate or interest" by describing the
nature of the esgtate or interest referred to and

10
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therefore referred to a power of control without
there necessarily being an actual exercise of
control. Flnally they argued that the Proviso
to Section 13(1) ("'Provided that nothing in this
Sectlon shall apply to any estate or interest in
exlstence at the commencement of this Act")
referred to the estate or interest in the particu-~
lar business in the particular pharmacy so that
the:mere fact that shares were held iIn a company
prior to 1954 did not entitle 4t %o open new
pharmacles.

24, For Boots N.Z. 1t was argued on the first
point that as a matter of construction 1t was
Imposslible to read the words in brackets in
Section 13(1) as applying only to the first of
the two categorles speclified in the sudb~-sectlon,
For Boots U.K. in answer to the contentlon that
Boots U.XK. was a "wholesale dealer in drugs"
within the meaning and application of Section
13(1) 1t was argued that these words must in the
context of the Act be intended to apply only to a
person carrylng on business as a wholesale

dealer In drugs in New Zealand and that as Boots
U.K. did not carry on that business 1in New
Zealand and were not reglstered there the sub-
section had no appllication to them. It was
argued in the alternative that the words
"wholesale dealer' imported the element of a
middleman engaged both in buylng and selling, and
thus did not include a manufacturer such as Boots
U.K. Such buying and selling as was carried

out by Boots U.K. was nov of the type nor
sufflcient in extent to Justify the conclusion
that Boots U.K. was a wholesale dealer in drugs
within the scope of Section 13(1) of the 1954 Act,
With regard to the words “so as %o affect the
ownershlp, management, or control of the business
carried on in that pharmacy" 1% was argued that the
shareholdling interest of Boots U.K. in Boots N.Z.
was not sufficlent to give rise to an estate or
interest which satisfied these words. It was
pointed out that Article 17 had been changed and
that Boots U.K. was no longer in a position to
appolnt the Managing Director of Boots N.Z.
Reliance was also placed on the Proviso %o
Section 13(1) and it was argued that as Boots U.K.
had been holding 1t¢s shares in Boots N.Z. at the
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commencement of the 1954 Act the Proviso afforded
a defence to the Guild's claim,

25. The Court of Appeal gave Judgment on 8th
February 1966, The Court refused to make the first
of the two declaratory orders sought (the terms

of which are set out in Paragraph 22 above), but

by a majority (Turner and McCarthy J.J., Nerth P,
dissenting) the Court made the second of the said
two declaratory orders save that 1% deleted the

last 13 words, namely, the words "and illegal by 10
virtue of the provisions of Section 15 of that

Act”, Accordingly the Order appealed against

reads as follows (so far as is material%:-

"THIS COURT HEREBY ORDERS AND DECLARES that
the third Defendant / Boots U.K._/ by reason
of the admitted facts 1s a wholesale dealer
in drugs within the meaning and application
of Section 13(1) of the Pharmacy Amendment
Act 1954 and aceopdingly the having by the
third Defendant / Boots U.K._/ of an Interest 20
in the business of a pharmacy proposed to be
established by the second Defendant / Boots
N.Z._/ at Porirua would by reason of the
admitted shareholding of the thlrd Defendant

Boots U.K. in the second Defendant

Boots N.Z. be in contravention of the
provisions of Sectlon 13 of the Pharmacy
Amendment Act 1954, "

26, North P.rejected  the Gulld's first polnt

and held that the words "(other than a pharmacy 30

of which he 1s lawfully the proprietor)’ are

apposite both in relation to "the proprietor of

a pharmacy" and "a wholesale dealer in drugs”.

Accordingly Boots N.Z, as a wholesale dealer in

drugs could lawfully own a pharmacy as proprietor

thereof. In so holding North P. was following

the earllier Judgment of McGregor J. In In re an

Application by Boots the Chemists (N.Z. imited
N.Z.L.R. ort . held that the

Guild's argument on this point was quite contrary 40

to the ordinary rules of construction. In

relatlon to the point that Boots U.K. was not a

"wholesale dealer in drugs" North P. thought that

while in England there might be some ground for

the distinetion drawn between a manufacturer and
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a wholesaler, there was no Justification for
drawing that distinctlon in New Zealand, '"where
1t 18 a matter of common knowledge that many
wholesale dealers have found it necessary to
manufacture the goods they sell in bulk", He
was Impressed by the fact that Boots U.K., had a
division described as its Wholesele Division.
He added:~

"It may be true that a very large part of
the company's total turnover comes from 1its
own manufactured goods; but, small though
the percentage of goodswhich are purchased
by / Boots U.K._/ from others for sale in
bulk may be, I am not prepared to assume
that"it does not amount to a substantial
sum.

He further held that the term "a wholesaler
dealer In drugs" in Section 13(1) of the 1954
fict must have the same meaning as the term "an
wholesaler dealer" as used in Section 33(1) (eg
of the Pharmacy fct 1939 1in which context 1%
riust clearly include a manufacturer of drugs

27. On the question whether "a wholesale dealer
In drugs" connoted exclusively a person carrying
on that business .in New Zealand North P, held that
it did have this limited meaning. In so holding
he dissented from hls brethren. He sald that the
1954 Act represented a compromise between
opposing Interests. 4% the ¥ime when 1t was
enacted 1% was well known that Boots N.Z. was a
subsidiary of Boots U.K. The plain purpose of
the Act was to control but not to prohibit any
extension in the operations of Boots N.Z. He

re jected the argument of counsel for Boots N.Z.
and Boots U.K. that on the Gulld's construction
of Section 13(1) the New Zealand Parliament was
endeavourlng %o -exercise extra-territorial
Jurisdiction "for", he saild, "on any view of the
case the amending Act is dealin% with conduct
taking place within New Zealand', But he held
first that the pharmacy referred to in the words
in Section 13(1§ "Yhe proprietor of a pharmacy"
must refer to a New Zealand pharmacy. This
followed from the definitions of "pharmacy'
"proprietor" and "chemist" in Section 2 of the
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Pharmacy Aet 1930. He considered that this
afforded strong grounds for simllarly limiting
the words "a wholesale dealer in drugs'.
Secondly he relled on Section 15 of the 1954 Act
which makes 1%t an offence if any person "fails
to comply with, or does any act in contravention
of, any of the provisions of this fct". He
held that 1t was "clear beyond words'" that Boots
U.K. having no place of business in New Zealand
could not be made the subject of a prosecutilon,

28. ©North P. rejected the arguments of Boots N.Z.
and Boots U.K. on the words "so as to affect the
ownership, management, or control of the business
carried on in that pharmacy” and on the Proviso
to Section 13(1). As to the first of these
submissions he held that_there was nothing 1n 1%
"eor while / Boots U,K._/ continues to gwn sub-
stantially the whole of the shares in / Boots
N.Z._/, 1%t 1s in a position ot any time to
exercise control by virtue of its shareholding".
As to the Proviso submlssion he held that the
Proviso applied only to pharmacies in exlstence
in 1954 and therefore could have no application
to the proposed Porirua pharmacy.

29. Turner J. agreed with North P, in rejecting
the Guild's first submission (as set out in
Paragraph 23 above) which was to the effect that
Boots N,Z. could not rely on %the exempﬁin% words
in parenthesis in Section 13(1), namely, ' (other
than a pharmacy of which he is-lawfully the
proprietor)”, He agreed that the Judgment of
McGregor J. in the above-mentigned 19560 case was
correct on this point (/ 1956_/ N,z.L.R. 31).

He held next that Boots U.K. was "a wholesale
dealer in drugs" within the meanling of Sectlon
13(1). He rejected the submission that the

Section was dealing only with wholesalers carrylng

on business within the Jurisdiction. In
conneetion with this submission he said of
counsel for Boots N.Z. and Boots U.K. :-

"When he argued (as he did) that there was
a presumptlion that the leglslature intended
the provision to apply only to wholesale
dealers carrying on business as such In
New Zealand, citing 36 Halsbury (3rd Ed.)

10

20

30

Lo



10

20

30

40

21.

pp  pp.429-430 in this respect, he appeared to
me to have regarded a rule as to prohibitlion
of conduct as one appllicable to descriptions
of persons. The passage quoted .... deals
with the conduet which a statutory provislon
will be deemed to prohibit, and not with the
description of the persons who are deemed to
be made subject to the prohibition',

He said that the section was prohiblting the
acquisition in New Zealand of certaln lnterests

by a wholesale dealer, Anyone answering the
description wherever situate was caught by the
section i1f he did the prohibited act in New
Zealand. He also rejected the defence submission
that a manufacturer was not a wholesale dealer.

"Having regard, as I may, to such knowledge
of affairs as 1 possess, I would not myself
in using the twerm "wholesaler" exclude from
the connotation of thls term accepted In
New Zealand manufacturers who make thelir
own product and then dispose of it in bulk”,

He also referred to what he called Boots U.K.!'s
residuary trading transactions in which they buy
drugs and sell them again and said tvhat if he
had to decide the cuestion on this point he would
be compelled to say that although the volume of
transactions was relatively small 1t was not so
small that 1% could properly be overlooked, The
maxim de minimus non curat lex could not be
invoked.

30. On the argument on the words "so as to affect
the ownership, management, or control of the
business carried oa in that pharmacy"”" Turner J.
held that i1f one company beneflcially owns all the
shares in another it 1s, as regards the latter
company, within the words of the prohlblitlion in
the section, He also rejected the argument on
the Proviso on the ground that the Proviso was not
referring to shareholdings but was referring to
an estate or interest in a pharmacy. As regards
the relief clalmed Turner J. wag.of the opinion
that no case had been made out for a declaration
that the Pharmacy Authority had no Jurisdiction
to hear the case, He also considered it un-
necessary to make any declaration as to the
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urisdiction of the Pharmacy Authoriiy. The
ghird headlng of %the reliefyclaimed gee

Paragraph 9 above) was misconceived in that 1%

was not the carrying on of the pharmacy by Boots
N.Z. that was 1illegal. Turner J. held that the
Guild were entitled to a declaration substantlally
in accordance with the second declaratlion asked
for at the hearing (see Paragraph 22 above) but
there should be omitted therefrom the words "and
1llegal by virtue of the provisions of Section 15 10
of that Act". He sald that he would require

more to be sald on the subject before decliding

the difficult point whether and when, notwlth-
standing that the "having" of shares is prohlbited
by Section 13, an offence 1s committed under
Section 15 when the shares are acquired flrst, and
the pharmacy subsequently, the shareholder being

a company resldent abroad.

31, McCarthy J. began his Judgment with a con-
sideration of the general policy of the 1954 Act. 20
He agreed with his brethen in approving and

following the judgment of McGregor J. in the 1956

case and in rejecting the Guild'!s argument

founded on the words In parenthesis In Sectlion

13(1) (see Paragraph 23 above). As to the

defence contention that Boots-was a manufacturer

and hence not a "wholesale dealer in drugs"

wlthin the section he said that he did not doubt

that in 1954 a manufacturer selling in quantity

direct to the retall trade was covered by the words 30
"wholesaler" or "wholesale dealer" as sued in

New Zealand, A distinctlion was not drawn

between the words; they were used synonymously.

He further rejected the contention that 'wholesale
dealer In drugs" must be restricted to a person
carrying on such a business in New Zealand. He

d1d not accept the territorial limitation argu-~

ment, "The section does not seek to touech a non-
resident unless his conduct in New Zealand is in
breach of the section.” Nor did he accept the 4o
argument based on the Juxtaposition of the words

"the proprietor of a pharmacy" and "a wholesale

dealer in drugs." This would lead %to the

anomalous result that whereas a New Zealand
wholesaler could not acquire an interest in a New
Zealand pharmacy 'yet the drug houses of the United
States, Great Britain and the Contlnent,
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manufacturers and wholesalers alike, providing

only that they have no place of business herey

could freely obtain undercover control of Hew

Zealand pharmacies”. In his view it was a case

in which it was necessary to apply the provisions P.79,1.1.13-23
of Section 5(j) of the Acts Interpretation Act

1924 which enacts as follows:-

"Every Act, and every provision or
enactment thereof, shall Yz deemed
remedial, whether its immediate purport

is to direct the doing of anything
Parliament deems to be for the public
good, or to prevent or punish the doing of
anything it deems contrary to the public
good, and shall accordingly receive

such feir, large, and liberal construction
and interpretation as will best ensure

the attainment of the object of the Act
and of such provision or enactment according
to its true intent, meaning and spirit".

In the learned Judge's view the intention of

Parliament was "obvious", He would not accept p.79,1.38
the suggestion that the Legislature was very

well aware in 1954 of the link between Boots

U.X. and Boots N.Z. and did not intend by

Section 13(1) to obstruct the expansion of Boots

N.Z. He said:

"Provision for the prctection of its p.80,1.1,1-8
existing pharmecies was made in the

proviso, and Parlisment may have

thought that that was sufficient. We

should not speculate as to the intention

of Parliament, particularly as this

whole matter nust necessarily have been

very much a question of policy".

In order to exempt the interests of Boots U.X.
in Boots N.Z, from the operation of Section 13(1) p.80,1.1.13-18

another enactment would be necessary.

32, WcCarthy J. also rejected the defence sub~
mission on the words "so as to affect the owner-
ship, management or control of the business

carried on in that pharmacy". He held that it

was the ownership of the shares which gave con-

trol and which brought Boots U.K, within the words of
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the sectlon. He rejected too the

submission on the Proviso to Section 13(1)
holding that the argument for Boots N.Z. -

and Boots U,K, required a substantial gloss to
be placed on the words 1in the sub-~section.

He was accordingly in favour of making the
second declaratory order sought by the Guild
at the hearing (Paragraph 22 above) though he
concurred in the limitation suggested by
Turner J. namely, the omission of all reference
to 1llegallty pursuant to Sectlon 15.

33. The Appellants respectfully submlt that

it 1s wrong to construe the words "a wholesale
dealer in drugs" so as to cover a manufacturer.
There was no evidence before the Court of
Appeal %o suggest that so far as concerns drugs
the difference between a Manufacturer and a
wholesaler was non-exlstent. Indeed there was
unchallenged evidence %o the effect that Boots
U.K. was considered in the trade to fall outside
the description "wholesaler", (The first
affidavit of Mr. Peretz and the affidavit of
Mr, A. Duckworth ~ paragraphs 15 and 16 above),
No reliance should have been placed on the very
small percentage of transactions in which Boots
U.X, buy for resale in bulk. (The evidence in
this point appears in paragraph 20 above).
Having regard to the scale of its operations
the de minimis maxim could properly have been
applled to these transactions. The Appellants
rely on the fact that McCarthy J. did not take
any such polnt against them. The word
"dealer" in the phrase "a wholesale dealer in
drugs" points to a person whose business
conslsts of or at least includes to a dominant

or substantial degree the buying of drugs in bulk

for resale in bulk to any retaller. If the
Iegislature had required an extended inter-
pretation of the term they could have supplied
1t 1In a definition section. But this was noft
done. At best the congtructlion point 1s
ambliguous and, as the matter is one involving
criminal sanctions, the narrow Interpretation
should be preferred.

34, It is respectfully submitted that North P.
was right in holding that Section 13(1) is
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concerned with Wew Zealand wholesale dealers in
drugs and not witi persons who answer the
description but who carry on their wholesale
business outside MNew Zealand (Paragraph 27

above). No contrary conclusion can safely be
founded on any presumption about the intention

of Parliament because this intention is not
sufficiently apparent. It ie significant that the
two learned judges who were prepared to make the
second declaration sought by the Guild at the
hearing, specifically deleted all reference to
illegality under Section 15, But if they were
right in thinking the "having" or "acquiring" by
Boots U.K. of the prohibited interest involved

an infringement of Section 13(1) it would appear
to follow that this was an act in contravention

of a provision of the Act and hence involved
criminal liability under Section 15(1). The

fact that the majority were not prepared to make a
declaration to this effect, it is submitted, casts
grave doubts on the validity of their reasoning

on the whole of this part of the case. The
Appellants also rely on the fact that the words
"The proprietor of a pharmacy" in Section 13(1)
must point to the proprietor of a New Zealand
pharmacy in view of the fact that Section 2(1)

of the Pharmacy Act 1939 defines "pharmacy" as "a shop
or place of business in which the business of a
pharmaceutical cliemist is carried on" and defines
the term "pharmaceutical chemist" as ™a person

for the time being registered as a pharmaceutical
chemist under this Act". By Section 1 of the 1954
Act it is provided that the 1954 Act "shall be
read together with and deemed part of the Pharmacy
Act 1939"., The words "a wholesale dealer in drugs"
follow immediately after "The proprietor of a
pharmacy" and should, it is submitted, be read as
being confined to New Zealand wholesale dealers.

35. It is further respectfully submitted that

all the learned judges in the Court of Appeal gave

no weight to the words "so as to affect the owner-
ship, management, or control' of the business

carried on in that pharmacy". These words require
one to look at the particular business carried on

in the particular pharmacy. It could not be suggested
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that Boots U.K. would own the business

carried on in Boots N,Z's pharmacy at

Porirua. This would plainly be fully and
benefliclally owned by Boots N,.Z. Similarly

Yhe shareholding interest of Boots U.K.

would not be such as to affect the manage-

ment or control of the business carried on

in the Porirua pharmacy. No attempt was made

by the Gulld to challenge the evidence of

Mr, C. H., Thornton in his first affidavit 10
(Paragraph 13 above) where in speaking of

the perlod since he became Managing Director

of Boots N.Z. he sald that Boots U.K. had

taken no part In the management or control of

the business of Boots N.Z. either generally

or In relation to the business carried on in

any of their pharmacies, the Board of Boots

N.Z. having unfettered discretion in the

conduct of the business. To the same effect

was the uncontradicted evidence of Mr. H.T. 20
Milnes (Paragraph 14 above). If this is
accepted, as 1t 1Is submitted it must be, it

is plain that the policy of the Act is not
infringed by the fact of Boots U.K.'s
sharcholding in Boots N.Z. A further

reason for thinking that Section 13(1)

should be construed as dealing with estates

or Interests which actually affect

management or control and not ones which :
theoretically might do so is afforded, it 1s 30
submitted, by Section 13(2) which was added

to the Section by the Pharmacy Amendment

Act 1957. It is falr to point out that

this opens with the words "Without affecting

the generallty of the foregolng provisions

of this section' but the substantive provis-

lon 18 as follows:

n

«vee0.1t 18 hereby declared that any

covenant, condition, or stipulation

expressed or implied in any contract Lo
or agreement whercby the proprietor

of a pharmacy ls restricted in the

purchagse of his pharmaczuiical

requlrements or cther si{ock
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in trade shall, for the purposes of this
gsection, be decmed to be a device or
arrangement affecting the management and
control of the business carried on in
that pharmacy"

This provision indicates the type of mischlef
at which Section 13(1) is directed. Further-
more the words "a device or arrangement
affecting" indicate clearly that the phrase

in Section 13(1) "so as to affect" should be
construed as meaning "which actually do
affect,”

36, It 1s submitted finally that the proviso
to Section 13(1) afforded a complete answer %o
the Guild's case. The relevant estate or
interest (if contrary to the Appellants'
contentions set out above, the section has
any application at all) was Boots U.K's
shareholding in Boots N.Z. thls exlsted ot
the commencement of the Act. It is sub-
nmitted that it 1s unreal $o hold that a new
estate or lInterest comes Into exlstence on
each occasion that Boots N.Z, extends its
business to z new pharmacy.

37. AS TO THL CROSS-APPEAL the polint raised by
the Guild as Appellants 1s the polnt set forth
in Paragraph 23 above, The views expressed on
this point by North P., Turner J, and McCarthy
J. In rejecting the Guild's argument are set out
in Paragraphs 26, 29 and 31 above, As indicated
these learned Jjudges followed the decision of
McGregor J. in In re an Application by Boots the
Chemists (N.Z,) Timited 71956/ N.Z.L.R. 31.
Boots N,Z. and-Boots U.K. will submit that the
Court of Appeal were right on this polnt and
that the truc view of Section 13(1) ds correctly
expressed in the followlng passage from the
Judgment of McGregor J. (ibld 32):

"In my view, the matter in issue depends on the



RECORD

28.

construction and application of the words in
parenthesis contained in the section '(other
than a pharmacy of which he is lawfully the
proprietor)!. These words, to my mind,
create an exception to the general dis-
qualification provided by the section in
respect of the proprietor of a pharmacy or a
wholesale dealer in drugs, Omitting the
parenthetic words, the section disqualifies
the proprietor of an existing phermacy or a 10
wholesale dealer in drugs from having any
direct or indireot interest in a business
oarried on in another pharmacy. But the
expression 'pharmacy' is qualified by the
words in parentheses, which, to my mind, create
an exception to the general rule and, in effect,
provide that such rule shall not apply to a
pharmacy in respect of which the proprietor
is the real proprietor or the lawful proprietor,
as opposed to the situation when the interest 20
he possesses 1s a direct or indirect interest,
but one which might perhaps be described as =z
'sleeping' interest oxr one not obvious %o the
general public., It seems to me that the word
he', in the parenthetical phrase, in the
literal reading of the section applies cqually
to the altermative persons originally
described in the section - 'The proprietor of
a pharmacy! or ‘'a wholesale dealer in drugs' -
just as, in the same way, the earlier 30
expression 'in his own name! must apply to both
such personst,

The Appellants humbly submit that this
Appeal should be allowed, and that the
Declaratory Order made by the Court of Appeal
should be set aside and that the Guild should
be ordered to pay the Appellants' costs and
disbursements for the following among other

REASONS

(1) BECAUSE the Appellants Boots U.Z. are not 40
"a wholesale dealer in drugs" within the
meaning and application of Secticn 13(1)
of the Pharmacy Amendment Act 1954 having
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20

30

(2)

(3)

(4)

29.

RECORD
regard to the facts proved and the true
construction of the Section

BECAUSE the Appellants Boots U.K. would not
have by reason of their shareholding or
otherwise any estate or interest in the
business proposed to be carried on by Boots
N.Z. in the proposed pharmacy at Porirua so
as to affect the ownerships, management or
control of the business to be carried on in
that pharmacy

BECAUSE in any event the proviso to Section
13(1) of the 1954 Act exempts the shareholding
estate or interest in question from the
provisions of the section

BECAUSE the judgment of North P, weas right on
the point on which he was in the Appellants'
favour and the judgments of the Court of Appeal
were wrong in so far as they rejected the
Appellants' arguments.

AND the Appellants humbly submit that the

Cross Appeal should be dismissed for the following
among other

(1)

(2)

REASOIS

BECAUSE the construction of the words in
parenthesis in Section 13(1) for which the
Guild contend does violence to the language of
the Section and is erroncous.

BECAURE the judgment of lcGregor J, in the case
cited and the judgments of the Court of Appeal
on this point in the present case are right and
should be upheld to that extent.

F. P. NEILL
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