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IN THE PRIVY COUNCIL NO. OF 1967

ON APPEAL FROM

THE COURT OF APPEAL OF

THE SUPREME COURT OF JUDICATURE GuvyAnN™

. o —

BETWEEN:
A.P. SINGH,

(Plaintiff)
Appellant

—and-

INA MORTIMER, widow, individually
and in her capacity as the Adminis-
tratrix of the Estate of Dixiec
Fleetwood Mortiner, deceased,

(Defendant)
Respondent
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IN THE PRIVY COUNCIL NOs OF 1967
ON APPELL FROM
THE €QURT OF APPEAL OF THE SUPREME
COURT OF JUDICATURE, GUuvANA
BETWEEN:
AP, SINGH,
(Plaintiff)
Appellant
-and-
INA MORTIMER, widow, individually
and in her capacity as the JAdninis-
tratrix of the Estate of Dixie
Fleetwood Mortiner, deceased,
(Defendant)
Respondent
RECORD OF PROCEEDINGS
INDEX OF REFELRENCE
Noe. Description of Date Page in
Docunent Record
IN THE HIGH COURT OF THE
SUPREME COURT OF JUDICATURE
1. dnended specially Indorsed Writ
and Amended Statament of Clain 23,9463 1-9
2e Defence to Amended Statcnment
of Clain 1045.65 9 -13
3+  Reply 546465 13
4, Notes of Trial Judge 14 - 41
5. Judgnent of Trial Judge 10.12.65 4 - 73
6. Order on Judgnent 10.12,65 74 = 75
7. Order as to Costs 11.,12,65 75 - 76
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Noe Descrintion of Date Page in
Docunent Recorxd

IN THE COURT OF Lo PEAL OF THE
SUPREME COURT OF JUDICATURE

8. DNotice of 4ppeal 19,1.66 76 - 80
9, Judgnent of the Court 28.10,66 81 - 116
of Anpeal 116 -129
129 -149
10, Order on Judgnent 28,10.66 150 -~151
11, Order granting conditional lcave _
to appeal to Her Majesty's Privy 302,67 151 -154
Council
12, Exhibits as listed bhelow 155 ~168

LIST OF EXHIBITS TO BL
INCLUDED IN THE RECORD

Exhibit Description of Date of by Whoca. Pago in
Mark Bxhibit Exhibit Tendozed ¢ Record
npu Agreencnt of Sale 264761 Plaintiff 155-157
wg " Receipt for $5.,00 16,7.62 ~-do—~ 157
"G"  Death Certificate 128
No., 44 of Hannah De Camp  2342,60 Defendant
"pn Certified copy of 159-163
Transport No,675/1957 - Plaintiff
"E" Certified copy of ~do- 163-164

Letters of Adminis-
tration 94/63

npn OeGes advertisment of - ~do= 165-166
Transport No, 67 of
3148463

nGgn Copy of letter fronm - ~do- 167-168

Gomes & Gomes, Solicitors,
to Defendant -~5.,4.63

LIST OF DOCUMINTS
(  OQMITTIED FROM THE RECORD

No, Description of " Date of
Document LDocunent

IN THE HIGH COULKT OF THE
SUPREME COURT OF JUDICATURE

1, Specially endorsed Writ
with Statement of Clainm 23,9.65

2. Affidavit verifying clainm 18.10465
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LIST OF DOCUMENTS OMITTED
FROM THE RECORD (COITINUED )

No. Description of Date of
Docuiment Docuient

IN THE HIGH COURT OF THE
SUPREME CQURT OF JUDICATURE

P Affidavit of Defence 31.1.64
4o  Extension of Tinme + 7464
5« Defence 29,7.64
6.  Sumnnmons 25.8,.64
Te Affidavit in Support 25.8,64
8, Affidavit in Reply 14.9.64
9. Extension of Time «5.65
10, Extension of Time 5e6065

7 THE COURT OF APPEAL OF TIE
SUPREME COURT OF JUDICATURE

1. Affidavit of Service 28.1,66
2e Application for extension of

time to file record 28, 2,66
3 Affidavit in Supvort 25,2, 66
4, Notice of intcntion to apneal

to Her Majesty's Privy Council 17,11,66
5¢ Petition for conditional leave to

appeal to Her Majesty's Privy Council 17.17,66
6. Affidavit in support of petition 17.11.66
Te Authority to Solicitor 17.11.66

Settled by me this 4th day of April, 19067

in the absence of appellant or his legal rcpresentative

and in the presence of Solicitor for the rcspondent,

H, Mara]

for Repgistrar,
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PROCEEDINGS ON HEARIHNG OF ..CTIONS

NOo L

dmended Specially Indorsed Writ and In the High Court

Anended Statement of Claima of the Supreme
Court of Judica-
turee

ELIZABETH THE SECOND, by the Grace of God, No. 1
Lmended Specially
. . L Inworsed Writ
of the United Kingdom of Great Britain and ané Anended

Statcuent of
Clediu,

Northern Ireland, and or Hcr other Realms and
Territoricz, Queen, Head of the Commonwealth,

Defendor of the Faith,
Tos IN.L IIORTIMER, widow,
of Liry Hall, Essequiboe.

WE COITIAND YOU that at 9 o'clock in the
forenoon >a HOND.V the 720 day of January, 1964,
you do ansecar before the Supreme Court of British
Guiana, at the Victoria Law Courts, Georgetown,
in cn action at the suit of AJUDIIL. PERSAUD SINGH
AND TAKE WOTICE that in “efeult of your so doing,

the »laintiff m~y procecd therein, and judgnent

nes be given in your alsmcc.

WITNZSS the Honourable JCSIEPH LLEXANDER
LUCKHOO, Knight Chief Justice of British Guiana,
this 23rd day of September, in the year of Qur

Lord one thousand, nine hundred and sixty-thrcc,
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Nos Be In the High Court
of the Suprcme
If the defeslant dosirves to defoad this Court of Judi-
cature
acticrn, she shall, not later than 11 o'clock No. 1

Amcended Specially
Indorsed Writ
in the forcnoon of the day (not being a Sunday end Anmended
Statencnt of Claim
(Contta)
or Public Holiday) imnmedi~tely preceding that

fixed for her aprearance, file 1 affidavit at
the Registry 2t Georgetown, sctting forth her
defence, and serve a c-py of such affidavit

ferthwith aftcr filing the sane, on tho plaintiff,

- .10 AMENDED STATHIZIT OF CILTM: lnenled Statenent

o of Clain
l. On the 1%th day of Scptember, 1963,

the plaintift .nterct opposition to the passing

«cf tronsport by the defeudant in her capacity as

the administrateix of the estats of Diuic Flectwood
Mortimer, deccased, for onc undivided third pa-t

or sharc of =2nd in rlantation sauoovour containe
ing 118 acrcs situate on the northern sidec of

Hogg Isiand, in the Er-azeuibo River to and in
favour of herself the n..id Ina Mortimcr for onc
undivided third nart or shorc of the said property,
and the ninors George Mortimer, Paul Mortiner and
Drrol Mortimer for the ronmaining two undivided

third parts or sharcs of and in the said pronorty
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in the terms following:-

"BRITISH GUIANA.

COTTL OF LiiSRARA.

Ny

TO: Ina Mortiner, widow,
in her capacity as the adninistratrix
of the estate of Dixic Fleetwood
Mortiner, dcccascd,

Lot 57 New Road,

Vreed-en-Hoop,
West Banlz, Domerara,

S ar s L

=}
o

The Registrar of i..cds.

TAKE TOTICE that AJODHIA PERSAUD SINGH,

of let 37 Brickdéanm, St-broek, Georgctown, Domerara,

opposc the passing of a certain conveyance Ly way

of a TRANSPORT advertiscd in the 0fficial Gazctte

of the 3ist day of August, 1963, and nunbered 67

theorein for the countics of Dencrara ~nd Esscunibo,

by you the said Ina Mortiner, in your cap-city

as the adninistratrix of thc cstate of DIXIE

FLEETWOOD 1:ORTIMER, decconsed, Letters of Adminis-

tration whercef was grantod to you by the Suprenc

Court of British Guiana on the 16th day of llarch,

1963, in favour of yourseclf, the said INA MORTIMER

for onc undivided third »n-ot or sharc of and in

the said property hercinaftcer described, and the

ninors GIORGE MORTIMER, PAUL MORTIMER and ERROL

In the High Court
of the Supreme
Court of Judi-
caturc

Mo, 1
Ancnded Statencont
of Clain,

(Conttd)
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MORTIMER, ~ll of lot 57 liew Road, Vreed-cn-hoop, ©OFf tho Zuprenme
Cour® of Judi-

caturc
West Bank, Dencrara River, for the rewaining T
Ooe
. Anended Statenent
two nndivided third sarts or shares of and in of Claii,
(contta)

the said proporty, you and then being the heirs

ab intestato of the said deccased, being -
"One undivided half part or sharc
of and in Plantati.n Endeavour
containing 118 (one hundred and
cighteen) acros, situate on the
northern siic of Hogg Island in
the Esscquibo River, in the county
of Lszcquibo and Colony »f British
Miiarc, the said plontation being
shown on a plan by Je. Phong, Sworn
Land Surveyor, dated the 5th March,
1955, and depositcd in the Deeds
Registry on the 20th day of Scpteaber,
1956, and on a plan by J....P. Bowhill,
Sworn Land Surveyor, doted Junc 1898,
and recorded in the Doparinent of
Lands and Mines as Plan No, 1109;"

as fully dcscribed in the said Official Gazette

of the 31st August, 1963, nunbered 67, and that

the following are is reasons for opposition:

1. That on the 26th day of July, 1961,

the Opnoncnt entered into an Agrcemcnt of Sale and

Purchasc with the abovenaned Dixie Plcetwood

Mortimer, also called Dixic Flcetwood Trotz, thon

alivec, and onc Hannah Beatrice De Canp, hoth of
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Lot 57 Now Road, Vrced-en-Hoop, aforesnid, to of the Suprene
Court of Judi-
cavure

purchace fron then jointly:

Noe 1
"Plantation Endeavour adjoining Jnended Statenent
of Clain,
Pln. Johanna in Hogg Island (Contra)

with the scrap iron, brass and
other appurtonances thereon',

for 2 sun »f §2,500,00 and on the said 26th July,

1961, the Opponent paid t» the said Dixie Floetwood

Mortincr, the sun of $100.00 on ~ccount of the

said purchas. pricc, the balancc to be pnid on

the passing of transporh.

2o That orn the 17*h day of July, 1962,

the Opponent paid to you, the said Ine Mortincer,

a sun of $5.,0C furthcr on account of the purchase

price of the said pmwnerty, lcaviug a balance of

$1,145,00 for th:s vudivided half part or sharc of

and in the said proncrty of the said Dixie Fleetwood

Mortiner, decenzsceds The said sun of 55,00 was paid

to you, as adnininir-itrix »T the citate of the

said Dixie Flcotwood Hortiner, deceasod,

3, That on thc 5th April, 1963, %he

Opponent caused his Solicitors Mcessrs, Gones

& Gones, to write you, the proponent herein,

calling upon you in your capacity aforcsaid to

take steps to pass transport to the Opwonent of
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In vie High Court

one undivided lLalf paxrt .. share of and in the of the Suprenme
Coui of Judi-
catr re
said Flantatlion Tndeavouz aforesaid by the 20th
Jo. 1
Anmendcd Statcient
April, 1963, which said letter was sent to the of Clainm,
(Conttd)

proponent by prepaic registered post, with
acknowledgemnent of receint and which was received
by vou the provonent on the 8th April, 1963, up

to the date hereof, you the »rononent have failed
and ncglected to comply with the request contained
in the said letter of the 5th April, 1963,

4, That it is not conpetent fir you the
said Tna Mortimer in you- capacity aforesaid to
seek to pass transport «f the said property to
yourself and the ainors George Hortiner, Paul
Mortiner ol Brrel dortimer, as heirs, ab intes-
tato »f the <aid dec. -~ od. The said tronsvort
should be pazscd to the Opponent in pursuance and
conpletion of the afrresaid zgreenent of sale and
purchase dated 26th July, 196l.

5¢ HNntice of Opnosition has Leen duly given,

6, he Opponent claims costs,

Datc2 this 13th day of S~ptember, 1963,

Carlos Gones

Solicitor for the Opponent,
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2, The plairtiff rcpeats and rclics on

In the High Court
of the Suprene
Court of Judi-
caturec,

the said Notice and Gicuri3 of Qpposition as if

tie sane were herein set out verbatinm et scriatin,

The plaintiff's clain is 2g:ingt e defendant

for -

(a)

(b)

specific perfornance of the contract
of sale and rurchase datod the 26th
day of July, 1941, =nd nade between
the plairtiff, and the said Dixie

fMlceotwecod Mortiner in respoct of one

undivided half of Plantation Endcavour,

Hogg Isiand in the county of
Essc~uivo, for the purchasc price

of 91,250,00;

a dzcleration that the said opposition
entered on Friday the 13th day »f
Scptenher 1953, by the plaintiff to
the passing of +hc tv.usrort adver-
tised in the Q0fficial Gazctte of the
J1last day of lugust, 1063, by the
defendant in her capnecity as the
adpministratrix of the cstata of Dixie
Flcetwood Mortiner, dcce~sed, to
hersclf and George Mortiner, Paul
Mortimer and Errol Mortimer, and
numbercd 67 thercin for the counties
nf Demerara and Essequibo, is just,
legal and well founded,.

an injunction restraining the
defendant, or her agent or attorney

from pessing the said transport, or

Nos, 1
Ancnded Statonent
of Cl-in
Cont'd)
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in any way disnosing of the said pro- of the Suprcme
Court of Judi-
perty in respoct of her said one un~- caturcs
divided third pnrt or share therein; Mo, 1
Amended Statoment
(a)In the altem=tive, the sun of of Clain.
(Contta)

$5,000,00 as donages for loss of
bargaing
(c)such other order as the Court nay deen

fit.

Carlos Gomnes

10 Solicitor for the Plaintiff,

And the sum of $83,10 (or such sun as may be
allowed on taxntion) for costs. If the anount

claimed is paid to the plaintiff, or his Solicitor

or agent within four ‘2ys from the service hereof,

further proceedings will be stayed.

This Writ was issued by Coarlos Goues,
Solicitor, of and whnse address for scrvice ~nd
place of business is at the orffices of GOHMES & GOMES,
Solicitors, Lot 2, Croal Sitrect, Stabrock, Georgetown,
20  Demerara, Solicitor for the plaintiff whe resides
at 1nt 37, Brickdam, Stabrock, Georgetown,

Cairlos Gounes
Solicitor,

The defendant is sued individually, and

in her capacity as the administratrix of the

estate of Dixie Fleetwood Mortiner, deccased,
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of the Suprene

letters of ndninistration whercof were granted Court of Judi-
cature
to her on the 16th March,1963, Mo e
Ancended Statenment
AUTHORITY TO SOLICITOR TO ACT: of Clain.
(Cont'a)
I, AJODHIA PERSAUD SINGH, of Lot 37, Authority to

Solicitor to Act

Brickdan, Stabroek, Goorgetown, the abovenaned
plaintiff, hcreby suthorise the abovcnaned CARLOS
COMES, Solicitor, and/or ANDREW GOMES, Solicitor,
of and vhose ndlress for Service and placc of
business is at the offices »f GOIES & GOMES,
Solicitors, of Lot 2, Croal Strect, Stabrock,
Georgetown, Dencwora, to act as my Solicitor and/or
Snlicitrrs on ny behalf in this natter, ~and to
receive all noneys in connection therewith on ny
behalf, and give rcceipts for sanc,

Dated this 23%3rd day of September, 1963,

.."Lo Pa SINGT{ ’

PLATNTIT.

Delivered this 7th day of August, 1964,

No, 2 In the High Court
o of the Suprene
Court of Judica~
DETZNCE 70 /MENDED STATHITNT OF CLATH: Lonoy oF Judies

No. 2
Defence to Amend-~
ed Statement of
plaintiff cntercd opnosition as nlleged Clain,

l. The defendant adnits that the

in paragraph 1 of the Statement of Clain, but
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of the Suprene

does not adnit the statenments allcged in the Court of Judi-
caturc,
said opposition, No. 2

Defence to Anen-
ded Statenent of
2. The defondant says that the docunent Clain (Cont'd)

datud 26th July, 1961, containing the allcged
agrecenent of sale wac never signed by Hannah
cntrice De Comp one of the porsons provosed as
constituting the vendor party, and there is no
nenorandun in writing sufficicent to satisfy the
Statute of Fravls, proviso (d) to scction 3 (D)
of the Civil Loy ~f British Guicna, Chapter 2,
3« In the said docunent dated the 26th
July 1961, containing thce tcrms of the proposed
sale, the proposed vendor was Dixie Flceetwood
Mortiner and Harnah Beatrice De Canp « A4t the
said &te FTounch Reatrice De Canp wos already dead
and the contract of sale was never concluded,
and the said docunent is »null and void and of no

cffect.

4y The defendant denies that the Plaintiff
ever cntered into an agreenent vith Dixic Flectwood
Hortiner snd Hannah Beatrice De Canp as alleged

in paragraph 1 of the aforenentioned Recasons of
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Opposgition or that the rl~inftiff paid

defeondant $5.00 further oa account of

as alleged in parsgraph 2 of the said

The plaintiff, after the death of the

husbandéd net the

ard pressed unon

1

s~id he owed the

Bventually the cefendant nccepted the

defendant on scveral

her the cun of §5.00

defendant!s deceased

the

the sale

Recasons,

defendant's

occasions

which he

husbrind,

caid sun

and gigned o document which the plaintiff said

and the dcfendant belicved was a receint, but which

the defondant did not road,

The defendant was: ot

a2t the time of the said zceccipt of $5.00 the

adninistr-trix of the

husband,

5. The proposed sale :s sct forth in the

aforcsaid docunent of 26th July, 1961 was fow the

cstete of hor said decoascd

whole of Plantation Endcavour by Honnsah Beatrice

De Canp and Dixie Flcetwood lfortincr jointly as

vendor £or the sun of $2,500,00, to the plaintiff

as purchaser and it is not conpetont for the

nlaintiff to divide the said parcels or the

purchase price into sepornte halves or to

In the High Court
2f the Suprene
Court »f Judi-
cature

No. 2
Defence to Ancn-
ded Stetcuent
of Clain(Cont'd)
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of the Suprene
Court of Judi-
cature

dissociate the deccasced D& Canp from the

deceased Mortimer for the purpose of maintaining o5
-LO.

Defence to Ancn-
ded Statenent

this action, ;
of Clain (Cont'a)

6e The defendant is unaware of the
alleged agrecnent with D. Yhap roferred to in
the "Condition" in the ~foronentioned docunent
of 26th July, 19€1, or the tcms of the said
agreenent, or whether it has been fulfilled or
broken, or rczcinded and the defendant dnes not
know whethor The sun of §950,00 was oever regquired

o1 advanced,

Te The defendant is willing to recpay to
the defendant the two sums of $100.00 and $5,00
nentiorned in the Recasons of Opposition if they
be found to be due to the »nlaintiff by the estate

of the decensed Dixie Flectwood Mortiiicr.

8. The defendant will contend that the
plaintiff's Statenent of Clain docs not disclose
any couse of aciion against the defendant in
either of the two capacitics nentinoned thoreine

Lauric Te Persaud

Solicitor for Defendant,

S.L,V. Batenhurg Stafford,



o In the High Court
of the Suprenc
OF COUNSEL Court of Judi-
cature

Goorgetown, Denerara, No. 2
Defence to Anen-
ded Stateonent

10th May, 1965 of Clni. (Cont'd)

No«3 In the High Court
of thec Suprane
Court of Judi-

SEPLIL cature
The plaintiff Jjoins issuc with the No.3

Reply dated 5th
June, 1965

Dorondsnt in hoy defence,

Dated this 5*h Aday of June, 1965,

Carlos Gones
10 Solicitor for the Plaintiff,

J.0.T.Harnes,

0f Counsel,
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Noe 4
NOTES OF TRIAL JUDGE, BOLLERS, J.

In the High Court
of the Suprone
Court of Judi-

1.50 pwn, ~ Court opens, cature

Nos. 4
Notes of Trial
Judge Bollors, Je

-

Mr, J.O.,F,Haynes, 0.,C,, instructed by Mr. Carlos

Gonmes for plaintiff,

Mr, S.L.Van B, Stafford, .C., instructed by
Mr, L. Pcrsaud for defendant with Mr. John
Stafford,

Mr, Hayncs - The defendant is the administratrix  Submission by
Counsel for

of the Bstatce of Dixie Fleetwood Mortimer. Plaintiff

Mortimer had a sister and her name wns Hannah
Beatrice Tonp, Mortimer and T-ormn were the
co-owners of Plantation Endeavour, Hégg Island,.
Hannah predeccascd Dixie and oftcr she died Dixie
signed a document on 26th July, 1961 and that is
fhe document that is the subject maticr of this
litigation. In that document Hannah is referrcd
to as if she wvore alive; but she did not sign and
a spacc was left for her signature, However, Mortimer
signed. On the face of it the document purported
to sell the whole interest in Plantation Endeavour

by a person who was the ownor of an undivided half

of the ecstate,

The whole case is that the effect of the
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document is to give the plaintiff-purchascr the
right to demand a conveyance of whatcver intercst
Mortiner posscssed in the property with a right
of abatemont.

Supposing both vendors had signed what
would have been the legel effect of Mortimer!s
signature., Co--owners have undivided sharcs. So
when both signed the logal consceouence is that
cach aisgnatory sells his undivided intcerest,.

If they do it togethor the cffect of it
is 2 contracts. It should not be different if
he alone signs, He is selling whatcever intorest
he has in the Estatc.

after Dixie died his wife the defendant
took administration of this Fstatc and thon she
sought to vest title in the one undivided half
of the Estatec to herself and other heirs of the
]
deceased,
The plaintiff then opposed by way of

opposition action; para. 6 of defence,

«JODHIA PERSAUD SINGH on his oath saith:-

I an the plaintiff and I Ikmew Dixie

In the High' Court
of the Suprene
Court of Judi-
cature

No. 4
Notcs of Trial
Judgcs Bollors J,
(Contta) -
Subnission by
Counsel for
Plaintiff(Conttd)

In the High Court
of the Suprene
Court of Judica-
ture

No. 5

Bvidence of lst
Witness, .i.P.
Singh
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Mortiner; I knew hin about 2 years before he In the Hizh Court
of the Suprene
Court of Judicature

died, In 1961, I lived at 37, Brickion., Mortiner

No. 5
Bvidence of lst
hal his aldress at Vreced-en-Hoops. I did not Witness, i.DPe

Singh (Cont'ad)
know Hannah Beatrice De Canp. I kmow this docunent,
tendered, adnitted and narked BExhibit ".A". Mortiner
and I signed the docunent, It was never signed
by Hannah Canp, One of the witnesses to the docu-
nent who signed was Ina lMortiner and she signed it.
Ina Mortiner is the defenlant. I cdo not know the
Mr, Yhap referred to in the docunent. HMHortiner 7id
not show ne the agrecencnt of sale with Yhap; he
nerely told ne that he and his sister had borrowed
noney fron Yhap and that is why they had mnade an
agrcenent of sale with Yhap and he had to pay back
that noney. The docunient itself states that if it
becones nccessary I the (purchaser) would pay $950.00

to Yhap, I an preparcd to do thise I never got

posséssion of the property.

Hogg Island is in the Essequibo River, I
know Plantation Johanna in Essequibo. Dixie
Mortimer died in 1962, I know this docunent which

is in the handwriting of the defendant. It is
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In the High Court
of the Suprene
Court of Judi-
cature

signed by the defendant. She asked me for $5.00

and I gave it to her and she wrote and signed the oo 5

Iividence of. 18t
Hitnopo AePe T,
docunent. Sinth (@ont®:)

Mr, Stafford makes fomnl objection to
the documcni. She does not purport to sign as
Adninistratrixz, Tendered, adnitted and narked
Exhibit "B".

The defondant is the Administratrix of
the Estate of Dixie Mortimer, docensed, and Letters
of Administration werc granted to hor by the
Supreme Court of British Guiana on 16th March,
1963.

In these proceedings I opposed the passing
of the transport ~dvertised in the 0fficial Gazctte
of 31st August, 1963, What was advertised wns
transport of one half undivided share in Plantation
Endcavour, Hogg Island, from hersclf in her
capacity as Administratrix of the BEstatc of Dixie
Mortimcr, deccascd, to herself in her jersonal
capacity., I scrved notice of onjosition on her
as set out in my Statoment of Claim. Later I

filed this action.



=18~ In the High Court
of the Smpreme
Court of Judica~

ture

On the occasion w*hen Dixie Mortimer

signed Exhibit "A" I paid the sum of $100400 to hime Tor &

Evidenos of. lst

itness L.l

I an asking the Court to compel the Defendant Sin A fCont‘d)
Ay wave o

to convey the property advertised to me for : T
$1,250400 and to declare that my opposition is
just, legal and well founded, Alternatively I am
asking for $500,00 loss of bargaining, I put the
value of $12,000,00 on the whole of the Estate of
Plantation Endeavour. I would have used the
estate for the cultivation of rices, I have passed
and scen the Egtate and I will say it is 118 acrese
I own several plantations in the county of Essequibo,
The value of land in Essequibo is now $700 on acre,
Botween 61 and 62 the value of land would be around
$400: an acre. I actually sold land at that price.
Tron 1942 I started to own land in Egsequiboe I am
in a position to poy this money nowe

This is the dcath certificate of Hannah
De Camp (tendered by consent of the porties) tendered,

admitted and marked Exhibit "C%,

Crossecxamined by Mre Staffords= Declincde Cross-Fxnminod




10

19—

Mr, Hayncs states that subject to tendoer-

ing the transport in Plantation Endeavour and

Letters of Ldninistration in the Estate of

Dixic Mortiner, deceased, that is the plaintiffts

CASE,

15th Novenber, 1965

1,05 vene = Court onens

L.P, SINGH recallied at request of Counscl for the

Plaintiff sworn:-

This is a copy of traonsvort No. 675/57
in favour of Dixie Flcetwood Mortiner and Hannah
De Canp in relation to Plantations Enleavour and
Johanna, “tendorcd, ~dnitted and narked Bxhibit
"D",

This is a certified true copy of Letters

of Adninistration in the Bstate of Dixie Fleetwood

Mortiner granted to Ina Mortimer on 16th March,

1963, tendered, adnitted onl narked Zxhibit "EM.

This is Official Gazette of 31st Lugust,

1963, at page 431 "ghorcof" is advertised the

transport that I oppose No. 67 of 31/8/63 tendered,

anitted and narked Bxhibit YPY

In the High Court
of the Sunrene
Court of Judica~
ture

No. 5
Evidence of 1st
Witness ...P.Singh
(Contra)

Subnission by
Mr. Haynes

In the High Court
of the Suprene
Court of Judica-
turc

No. 5
Evicence of lst
Witness A.P.
Singh (recalled
at request »f

Counsel for
Plaintiff
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In the High Court

Under this advertisement she purports of the Supreme
Court of Judicam
ture
to pass transport to herself in her individual
N0 5 _
Lvidence of 1lst
capacity and that of her ninor children fram Witneos iele
Singh( recalled
at reemest of
herself in her capacity as cdministratrix of the Counsel for
Plaintiff(Conttd)
Iy
Estate of Dixie Flcetwood Mortimer, deccased, I sxquest of Coune
sel
consulted Mr. Carlos Gomes, Solicitor, in this
matter and I gave him certain instructions copy of
a letter datcd 5th April, 1963 addressed by Gomes &
Gomes, Solicitors to the Defendant Ina Mortimer
by consent of the parties is tendered and admitted
in evidence, Tendered, adnitted and marked Exhibit
"G ﬂ.
When the document Exhibit "A" wos signed
the Plantation Endeavour wog in a bushy condition
and there was no cultivation on the land and there
was no building on the land,
Crogs~cxanined by S.L.Van B, Staffords Cross—~exanined

The Plantation is overgrown with trees

and bushes It was not rice land ot that <+time, I

dont!t know if any poart of it has since becn

cultivateds I have passed it on the river in a boat

and by steamer but I have never landed there,
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CASE FOR PIAINTIFF

Noe 6

_SUBNISBIQES BY COUNSEL FOR DEFENDANT AND
PIAINVIEF TQ CQURT

Mr. Stafford states that he will lead no evidence,

Mr, Stafford subnits that counsel for the Plaintiff

rust address as he is leading no evidences The

death certificate of Honnah De Camp is produced

fram the custody of the Defendant but it is submitted
10 +that it was not put in by the Defendant it was put

in by the Plaintiff with the consent of the Defendant,

Mre Hoynes states that the death certificate is

tendered in evidence by counscl for Defendante The

docunient was handed to him by Counscl who asked

hin to put it in cvidence through the witness,

Caurt rules counsel for Defendant rmust address.

Noe7

ADDRESS BY IEFENDANT'!S COUNSRBL
™0 _COURT

o0 Mr. John Stafford addresses the Courts

This is an action for agreement of salc

of land and as such could only be brought if

evidence in writing as provided by Section 3 D

In the High Court
of the Suprene
Court of Judica=
ture

Lae ™

E’Jc 6

Sabtmosion by
Defendant!'s
Counscl to Court

Subnission by
Plaintiff!s
Counsel to Court

Ruling by Court

In the High
Court of the
Supreme Court of
Judicature

No.
Address by De~
fendont's Counsel
to Court
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=22 Tn the High Court

of the Suprere

proviso (d) of Chapter 2. It is contended Court of Judica~
tur=

that whenever on action is brought on o written No, 7 u
Address by Defen

dant s Counsel

?
contract moreso where the law provides that the to Court (Cont'a)

contract shall be in writing then the only

cvidence adnissible to prove the terms of the
contract is the actual written ocgrecment, Clowes v,
Higginson in 35 English Report 1813 E.R. page 204.
No parole evidence can be admitted én order to vary
or explain or add to the tcrms of the contract.

VeCs at pe 205, The writing must speak for itself,
No other document which has been put in by the
plaintiff can be relied upon to alter,add to oxr
vary the terms of the wriiten agrecment,

Mre S.Ls Van B, Stafford: The action is against

the Estate of Dixie Mortimer, deceaged, and it is

for Specific Performance and in the alternative

danagesa

Counsel for Plaintiff specifically

abandoned any clain that he night have against

Ina Mortimer personallyes At the beginning of the

trial he specifically abandoned any clain against

Ina Mortimer personally. There are two distinct



10

20

2% In the High Court

of the Suprene

Court of Judica~

ture

No.

her in her capacity as Adninistratrix, Address by Defene
dant's Cowisel
to Court (Cont'd)

clains one against her personally and one against

Ina Mortiner ind:ifidually ought to be
disnissed from the action, If one has not a clain
against another individually then one ocught not to
say 80, If a judgnoent were entered against an
individual in her persomel capacity as well as her
representative capacity, her personal property would
be ligble in addition to the property of the
person representeds

Mr. Stafford asks now that the Defendant
in her personal capacity be dismissed from the
action. Receipt for $5,00 dated 16/7/63 Exhibit "BY
Ietters of Administration Exhibit "E" were gronted
in 1963,

At the time Exhibit "B" was nade by
Defendant she was not yet Adninistratrix, Nothing
that she did before grant of Ietters of Adninistration
could be interproted as an adnission by her on behalf
of the estate as a party in this cousc. leggee v,

Ednonds 25 L.Js Ch, 1855 - 4 Weekly Report page Tle
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=24 In the High Court
of the Supreme
Cour. of Aidicature

Receipt cannot be used against her as
No. 7

Address by defen~

dant's counsel

to court (econt'd).

administratrix. Wood V,C. under "Fourthly". Letters
cannot be used by the plaintiff as an admission or
declaration by the representative defendant against
the Estate as she was not then the administratrix,
Reason (1) of the oppositica.

The agreement is to purchase from the two persons
jointly and he gave $100,00 to one of them towards
the purchase price.

Next piece of evidence of plaintiff's
intention is the letter written by Mr., Carlos Gomes,
Solicitor, of 5th April, 1963, Speaks of purchase
of whole of estate of Plantation Endeavour for $2,500:
from late husband who signed for himself and on behalf

of Mrs. Hannah De Camp.

It shows that at the time of the execution of
the agreement the witness was to purchase the whole of
Plantation Endeavour and the plaintiff's Solicitor
alleges that the signature of Dixie Mortimer is that of
an agent for and on behalf of Hannah De Camp as well as
for himself personally. Yo suggestion of splitting the

Estate into interests.

No evidence has been led to show that Dixie
Mortimer had or had not any standing instructions to sell

on her behalf or to act as her agent.
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In the High Court
of the Supreme
-25- Court offudicature
No. "7
Address by defen-
dant's counsel
to court (cont'd).

If there had been instructions it ceased
on the death of the principal and the evidence is

that she died on 23rd February, 1960.

The agreement was made in 1961 26th July.
No evidence that parties to the agreement knew of her
death, Both signatories to the agreement believed

her to be alive. Unfortunately she was dead.

Newborne v. Sansgolid Ltd. 1953 s 1 LeE«Beat

pe 708. An agreement could only be an agrecement for
an existing principal., A principal must be in

existence,

If Dixie Mortimer was acting as an agent
at the time of the making of agreement his authority
would have to be in writing because it is for the sale

of land. 1812 35 English Reports p. 79.

Submissions is that there is no evidence that
Dixie Mortimer was acting as agent for Hannah De Camp and
even if he had been acting as agent the agency came to an
end upon her death 23rd February, 1960 which is a date
prior to the date of the agreement. The agreement is

negatory because it was never completed.

The phrasing of the agreement shows that both

signatories believed Hannah De Camp to be alive and
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In the High Court
of the Supreme
Court of Judicature

No. 7
expected her to append her signature at some later Address by lefen-
dant's coursel
to court (cont'd).

-26~

date to complete the document and the agreement.

Until she did so the agreement was not complete,

<

Dixie did not die until 18th December, 1961,

i.2. 5 months after the ag. eement Exhibit "A" was made.

No evidence from the plaintiff that during
the 5 months he called on Dixie to complete the con-
tract by getting Hannah to sign, or to convey to him
Dixie's half interest. Hannah being dead or to recover

the $100.0C paid to Dixie by aim on account,

This Agreement Exhibit "A" envisages another
agreement with cne Yhap. We have not had the terms of
the agreement with Yhap. ©Such evidence would not be

admissible.

The evidence given by the plaintiff as to what
he was told by Mortimer is not admissible. In respect
of thc receipt signed by Ina Mortimer before the grant-
ing of Letters of Administration do not estop her in an
action brought after grant in setting up the capacity of
Adninistratrix to defeat her own act. 16 Halsbury p.136
para. 207 Hornby v, CGlen 1834 1 Adolphus v, Ellis page 49.

Metters v, Brown (185%) 7 L.T. New Series p. 795.

The piaintiff is seeking to trcat the incom-



In the High Court
of the Supreme
Court of Judicature

No. %
Address by defen-

pleted agrecment as being complete in so far as the dant's counsel
to court (cont'd).

=27

deceased Mortimer is concerned and entitling him the
plaintiff to claim such inte?est of Plantation
Endeavour as he the plaintiff considers the deceased
Mortimer to have possessed. If two parties meet one
agree with the hope of a third party agreeing the
agreement is not complete. Can it be considered com-
plete in regard to the two parties who have agreed
excluding the third party altogether., Is the agree=
ment to be considered jointly and severally. Sumnexr
¥, Powell 1860 35 English Reports p. 852. The only
obligations created was the obligation under this
incomplete document in other words no obligation at
all, It was intended that the plaintiff should pur-
chase the whole Plantation and not separately the
undivided half of each owner, selling the whole of the
estate in undivided parts would affect the purchase

price of the property. The doctrine of Mutuality.

Where one asks for Specific Performance one
should also ask to give Specific Performance, If I ask
for Specific Performance can the Court enforce Specific
Performance against me otherwise there can be no relief,
The fact that he was willing to purchase an undivided

half now is no criterion that he under the contract
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Specific Performance could be decreed against him
for the purchase of an undivided half where the

agreement between the two parties was for the sale of

In the High Court
of the Supreme
Court of Judicature

No, 7
Address by defen-
dant's counsel
to court (cont'd).

the whole., Snell's Principles of Equity, 25th Edition

at page 537; UFlight v. Bolland 1828 4 Russell at

P. 298; p.301 Judgment of the M.R. Ray Bryant &

Barmingham 1890 59 L.J. at page 636; Elliot v. Pear=-

Son 1 AE.R. 1948 at page 939,

They submit that they could get Specific
10 PFerformance of an undivided half with an abatement of

the purchase price,

What the plaintiff is doing is asking the

Court to change the whole contract.

Case adjourned to 16/11/65 at 9,15 a.m.
16th November, 1965.

Cox .v, Coureless 1860, 175 English Reports p.996.

No.§
ADDRESS BY PLAINTITF'S COUNSEL TQ COURT:

Mr, Haynes:

The plaintiff is entitled to succeed. No
intention of asking the Court to look at anything it

20 is not entitled to look at.

Rule of Mutuality is not allowed to apply

In the High

Court of the
Supreme Court
of Judicature

NO.B
Address by
plaintiff's
counsel to
court.
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In the High Court

~2Q= of the Supreme
Court of Jdicatume
. . . - No8
to cases like this. Cases will be cited similar to Address by
plaintiff's
the circumstances of the present case. counsel to

court{cont! )

Mortimer and De Camp acquired a title in
1957 Exhibit "D", It is clear that the two of them
acquired the whole interest in Plantation Endeavour
so that each person acquired an undivided half, Each
person could have sold his undivided half without con-
sideration to the other owner, FEach person could have

sold his or her share separately by two separate

.. agreements.

Suppose they do it in the same document in

the same contract they could each individually be

conveying only his share as if it were being done in

two separate documents,

In the ultimate the purchaser acquires the

whole because he gets the half from each. The obvious

effect of Mortimer signing the document is to sell his

half or share. The totality is to give the buyer the

whole, When Mortimer signed the document he was agree-

ing to sell his share and the plaintiff the purchaser

was agreeing to accept his share and the other person's

share when the other person signed. The two interests

sre not so inextricably bound up that they cannot be

separated,
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w30~ In the High Court

of the Supreme

Court olJuligature
IT Ve '8

Address by

made to carry out his term of the contract? plaintiff's
counsel to
court (cont'd).
Mortimer did not purport on the face of the

Mortimer signed the document - why should not he be

document to sign for her. He did not purport to sign
for anyone but himself. He signed to convey his half
interest. There is no splitting of any contract. It
is a question of construing the document what did
Mortimer agreed to convey when he signed the document?
The Court is not asked to split anything, Because
they happen to do it in the same document would make

no difference, Two ways of looking at it.

1. Contract only amounted to contract

by Mortimer to sell his half share.

2. Mortimer signed the document purporting
to sell the whole plantation when he
only had a half interest.

It is submitted that the first view is
correct. Either way the plaintiff is entitled to suc-
ceed. Boursot v. Savage (1866) L.R. Equity cases p.134.
One person signed the othec: %:qv di4 not oigm, He:
forged their signatures. The purchaser intended to buy
the whole property. The other two refused to sign when
it was brought to their notice. Very similar situation
to the present case. What is the legal effect of that

document. The Court held that it passed one-third legal
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interest i.e. interest that the person who signed

In the High
Court of the
Supreme Court
of Uudicature

have vested in him,

Page 141,

Court refused to grant Specific Porformance because
it is trust property. The buyer acquired a legal
interest but not a beneficial interest. No trust
property in the present case.

Barker v. Cox 1876 4 Ch, D, p.464.

They had the power to appoint. He signed
the agreement to sell the whole property and agreed
to get the wife to sign who also had the power to
sign. He died and wife refused to sign. Court held
that the buyer was entitled to Specific Performance
to the extent of the interest that the signatory had

in the property. P.469 N-oylor v, Goodall 1877 Vol.47

L.J. Ch. pe53. They only refused to grant Specific
Performance because it is Trust Property. Malins V.C,
at p-56.

Cooper v. Smartt 1874 L.R. 18 Equity 683. 43 L.J. Ch,

704, 31 L.T. 86 Horrocks v. Rigby 1878 9 Ch, p.180,

182, Doctrine of Mutuality does not apply in this

type of case,

If the contract is for the whole but lMorti-

mer only had the half he could not compel the pur-

chaser Singh to take the whole. Singh could say 1

No8
Address by
plaintiff's
counsel to
court (cont'd).
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32 In the High
Court of the
Suprcme Court

purchased the whole and not an undivided half and of Judicature
No.8
there would be hardship, equity might then have Address 1.

plaintiff's
counsel to

refused to specifically enforce the contract, if court (cont'd).

there is no evidence of hardship, Lord Hardwicke =
Hoyrocks v. Rigby.

Exhibit "A" is not a contract to sell the
whole by two owners; this is a contract entered by
Mortimer alone or by Mortimer to scll his half with
the expcctation that Hannah would sign the contract

to sell her half,

This is a contract to sell the whole property
comprising his half and her half not binding on her
until she signs, Since she did not sign can you
enforce his signature if purchaser is willing to take
the other signatory's half. The purchaser has indi-

cated his willingness to do so.

On the authorities cited if Mortimer had
signed to sell the whole property to Singh and repre-
sented that he is the owner of the whole he would be
compellable to convey his half at half the purchase
price. Why should the position be different wherc he
has not represented that he is the owner of the whole.

Burrow v. Scammell 1882 45 L, Times at page 606.
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=33~ In the High Court

The plaintiff in this case is claining of the Suprene
Court of Judica-
ture
S»ocific Perfornance of the contract in relation
No. 8
Address by Plain-
to the undivided half share in the Plantntion tiff's Counsel

to Court (Cont'a)

s0ld by the decemsed Mortiner with an abatement of
the purchase price to the extent of one half the

purchase price naned,

Burrow ve. Scanell e 608,

Bacon V.Ce - Doctrine of mutuality does not ~pply.

If the ngrcenent or contract wns construed ns a con-

tract by Singh to purchesc Mortiner's h:1f there is

no reason why Mutuality should not exist between

the two of them still 2vden to Equity to refuse

Specific Performiance on the ground of hardship,

Bower v, Cooner 1843 2 Hare's Ruports page 408,

It is only if any cuestion orises as to the

whole »f his intorest that one could cven think of

Mutunlity. What aid it nean the nonent after

Mortiner signed,

To solvce the question of Mutuality he has to

rely on the £rct th~t Hannnh was to co.ie into the

transaction ~n? sell her half,

Noe« 9 In the High Court
SUBMISSION BY PLLINTIFF'S COUNSEL TO COURT of the Suprene

Court of Judica-

. ture
Mr. Hoynes subnits:~ To.9
A . . Subnission by
(1) That the contr act which was Plointiff's

between Singh nnd MNortiner Counsel to Court
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/. In the High

Court of the
Svrceme Court
ispgtu-lly onforcenble, of {ulicature
No.g
(2) If it is not then the doctrine Subriission by

nlai tiff's
counsel to
to caszs of this kind. court (cont'd).

of Mutuality would never apply

One of thc defences was that there was a
conditional sale. They must prove it. Ina Mortimer
should know of the sale to Yhap because she was a

witness to the agreement.

All that that provision means is that the
vendor was informing the purchaser that another

person had a contractual right to get transport.

No.10
ADDRESS BY PLAINTIFF'S COUNSEL TO COURT (COIT'D) In the High Court
of the Supreme
Court of Jpy'icmture
Mr. Haynes:
No.l0

Address by
A.G, v. Day 1748 27 English Reports p. 992. plaintiff's
counsel to

. . . court (coqt“ .
A contract between two tenants is common in tail. nt! Q)

One died and the interest then left him and nothing
left in his estate. One tenant in tail still had an
interest. Tenant in tail sought Specific Performance
i.e., the vendor., Lord Hardwicke said you could not
compel the purchaser to take the half because his
intention was to take the whole. In this case the
purchaser is the defendant.

P, 996, This was on the basis of hardship
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In the High Court

and not on the basis of want of mutuality. Courts of the Supreme
Court of Judicature

have held there is a binding contract with the Nodo
Address by

plaintiff's
counsel to
court (cont'd).

person remaining.1804 Mortlook v, Buller 1804 Vol.

10 Vesey's Report at p.291. P.315 Judgment of

the L.C.

Not open to the vendor to say to the
purchaser "you wanted the whole", The assertion in
Mortimer's contract was that he owned a half and was
selling a half. He was asserting that he had an
interest in the property and he was bound by his
assertion and he cannot say to the purchaser you

contracted to get the whole and you cannot get the

half.  Price v. Griffith 1851 21 L.J. Ch. p.78.

Two persons og tenants in common agreed -~
and one of them agreed that he would let the coal to
another person on certain terms., The other person
agssigned his interest to the pleintiff and the plain-
tiff filed a bill for Specific Performance by the two
persons., One man was the owner, two men werc the

tenants in common in fee. Xnight Bruce L.J. He agreed

that contract could not enforce it. He went on to deal

with another point.

P, 81, Obiter dictum by Knight Bruce,

Cramworth just dealt with the point in a vague way.
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-36- In the High Court
of the Supreme
Court of Andicdure

Nodldo
Addieos by
The dictum is not right. plaintiff's
counsel %o
court (cont'd).

This is a case of letting and not a case of selling.

Bailey v. Piper 1874 22 W.R. at p.943; Snecesby v,

Thorne, 1855 3 W.R. p. 438, Wood V.C. 438-439.
p. 605 (case went to the Court of Appeal),
Knight Bruce L.J. In this case the onc man was

an executor.

Mortimer had full power to sell his half
share whether De Camp so0ld or not. Executor could
not have sold his half share. This was not possible,
Nobody could say that Mortimer did not intend to
enter into a contract to scll his undivided half.
Flicht v. Bolland 1828 38 English Reports p. 817.

The contract between plaintiff and defendant was
mutually enforceable. Alternatively by filing the
Writ the plaintiff made it mutually enforceable, In
the alternative doctrine of want of mutuality does
not apply to the present circumstances., If the Court
accepts the position that there was mutuality should
Court allow Specific Performance or leave him to

damages.,

Unless there is some special ¢ircunstnce
why he ought not to get the land he ought to get the

1 nd. It is fruc t0 say that in these cases the Court
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does grant Specific Performance., Court cannot :
asatime that there would bes a conflict with the owner
of the other undivided half interest.

Ticmyson ve Park 1944 2 AJE.R. p.477.

lo. 37

- . .

ADIRESS BY TEIBMNDANT'S COUNSLT, TG COURT:
11.05 a2.m.

Mr., Stafford commcences:

When one looks at the contract it is
cleerly a contract where the plaintiff intended to
purchase the whole plantation., In the absence of
pleading of fraud or mistske (as in this case) the
Court cannot go outside the contract to import into
the case the document of title for the purpose of
construing the contract so as to say that this

owner contracted for an undivided half.

Parole evidence is not admissible to vary

In tke High Court
of the Supreme

Court of Judictwre

No.10
Address by
plaintiff's
counscl to
court (cont'c).

In the High Court
of the Supreme
Court of Judicature

No.¥1
Address .
defendant's
counsel %o
court,

support or add to a written document. Court can only

look at the written contract,

Another document can only be let in if there

is a patent ambiguity, fraud or mistake. Whenever

there has been an abatement granted there has either

been a mistake or fraud.

Boursot v. Savage - This is a case of
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e de TN In the High Court
of the Suprene
Court of Jzdiceture

Traud -
® %o . 11

Address by
Parker v, Cox - Case of Misrepre-  doferdant's
cour-el to
couct (cont'd).

sentation,

Novior v. Goodall - Case of trust,

breach of trust.

Cooper v. Sizartt - Clear case of

Mistake.

Horrocks v. Rizby = Another case

of Mistake,

Burrow v. Scammell - Case of

Mistake.

Rowen w. Gogrer = Frand,
A.G. v, Dy - b .th the tenants in common

agreed to sell. The conir.zt was frustrated, It

did not come into existence,

What ¥Yortimer had was not known,

This document is not for land alone. "With scrap

iron, brass, and other aprurtcnances", It is not

known how these things were owned,

The Court cannot lock at the Transport in order to

explain the contract unless they had pleaded fraud or

mistake. Court cannot look at the Transport to say

that Mortimer was only sclling his half. No sugges-

tion in the agrcement that they were breaking the

jointure. This is without prejudice to his submission

that there could be no letting in of extrinsic evidence.
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In the High
Court of the

805/1959 The agreement does not indicate an Supreme Court
of Judicature

intention to sever. The agreement indicates an No.1l1

o Address by
intention to sell jointly as joint tenants. The defendant's

counsel to

agreement shows that they intended to sell jointly. cours (cont'd).

Mortimer contemplated that they would sell jointly.
No pleading of fraud, mistake or ambiguity

to enable the Court to look outside the contract

and interpret by means of the petition for prescrip-

tive title.

11,30 a.m. Court adjourned.

No.12 , In the High Court
of the Suprene
RULING BY TRIAL JUDGE, BOLLERS, J.: Court of Judica-
ture
- II"J. 12

The Rule of Evidence that one must not look Ruyling by Trial
Judge, Bollers J.
outside of the contract is fatal to the plaintiff's
case and insofar as the plaintiff asks for an abate-

ment, Mortlook v. Buller 32 English Reports p.864,

Lord Eldon "the first consideration” p. 866.

Nowhere does he say this is his own "No mis-represen-
tation". If no mis-representation he should be in a
better position. Here it is not intended to be a
contract of the vendor., When two or more persons sign
a contract to sell a plantation it means that they are
all going to sell the entire plantation. Goodeve on
Personal Property 5th Edition p.9. They are joint
tenants. Fach man can sell his own interest and only
the conveyance would mzke it undivided. In joint
tenancy each one is entitled to the whole and in the
case of tenancy in common each has an undivided interest.

He is free to break the jointure but he has not done it
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Surerme Couit
it in this case, of Judicature

No,12
In this agreement the evidence is %o sell Ruling by Tzial
Judge, Bollers,J.

the whole jointure. (contd).

If the agreement had spoken of each one
selling his half share and thereby undertaking to
transport the whole then it could be said that easch
one was selling his undivided half. 1In this case
it is plantation plus movables. We do not know in
what proportion these movables are owned. Neither
of them was selling his share, Burrow v, Scammell,
1851-1882 L.R. Ch. D. 175 clear case of mistake,

In this case the joint ownership is divided in the
contract itself. Hoperaft v. Hopargft 76 L.T. New
Series 1897 p.341. In the present case both parties
kn w of the circumstances of title.

Without fraud or mistake the plaintiff is not
entitled to split the contract to omit half znd ask
for conveyance of Mortimer's half interest with an
abatement becausc the principle of abatement is con-
fined to those cases where the vendor through mis-
representation fraud or mistaske appears to sell more
than the interest he can convey. This is not the
position here where both the vendor and the pur-~

chaser knew zbout the land in relation to title,
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Rudd v. Lgscelles 1900 1 Ch. D, at p. 818, Farwell, of Judicature

No.12

J. How can the Court order Specific Performance of Ruling by .rial
Judge, Bollers,dJ,
(cont'a).

a contract in respect of an undivided half not only
of land but of unspecified movables.

James v. Lichfield 1869 L.R. Equity Cases p.51 21 L.T.

p. 521,

Where compensation is incapable of being assessod or
where the Court is not in g positien to assess com-
pensation then no abatement will be ordered.

Durham v. Losard 1865 54 Bovan p.6ll. 55 BEaglish

Revorts at p.771.

English & Ewrpire Digest under Specific Performance.
This is a case where the contract never became
complete,

Equity follows the law.

H.B.S. BOLLERS
Puisne Judge.

No.13
JUDGMENT DELIVERED BY BOLLERS, J. In the High
Court of the
Supreme Court
On 26th July, 1961, the plaintiff entered of Judicature
No.lﬁ
into an agrecement of sale with Dixie Fleetwood Mor- Judgment de-
livered by

timer, now deceased, in respect of certain property i:ligzz' Je

December, 1965.
consisting of Plantation Endeavour in Hog Island,

Essequibo, with the scrap-iron, brass and other
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appurtenances thereon; Mortime; agreed to sell of Judicature
No.l3
and the plaintiff agreed to purchase the said Judgment d . Livered

by Bollers, J. on

10th December,1965
property fof&he sum of $2,500:00. The agreement (cont'd). ’

in writing, which is Exhibit "A" in this case, was
signed by the plaintiff as purchaser and Dixie Mor-
timer as one of the vendors. The signature of the
other vendor, Hannah De Camp, doecs not appear in the
agreement in the space reserved for it, and it is
the evidence that at the time of the execution of
the Agrecement she was zlready dead and never signed

the Agreement.

On 16th July, 1962, when Letters of Adminis-
tration had not yet been granted to her, the
defendant received $5.00 from the plaintiff for and
on account of thc said sale and gave a receipt there-

for in her personal capacity.

The Agrcement in writing reads as follows:

"MEMORANDUM OF SALE made and entered
into this 26th day of July, 1961, at the
city of Georgetown, county of Demerara, and
Colony of British Guiana, by and between
DIXIE FLEETWOOD MORTIMER, also called Dixie
Fleetwood Trotz of 57 New Road, Vreced-en-
Hoop, West Bank, Demerara, and HANNAH
BEATRICE DE CAMP, of the same address,
hereinafter referrcd to as the VENDORS and
A.P. Singh of 37 Brickdam, Georgetown,
Demerara, hereinafter referred to as the :

Purchaser:



PARTIES:

PROPLRTY ¢

10

PURCHASE
PRICE:

20 CONDITION:

TRANSPORT :

EXPENSES:

IN WITNESS WHEREOF the parties have hereunto

~43=

The Vendor and the Purchaser
which term shall include the

heirs, executors, administras
tors and assigns of the parties

hereto.

Piantation Endeavour adjoining
Plantation Johanna in Hogg
Island with the scrav iron,
brass and other appurtenances

thereon.

The sum of $2,500:00 (two
thousand five hundred dollars)
of which the sum of $100:00
(one hundred dollars) is being
paid on the signing of this
agreement (receipt whereof is
acknowledged), The balance of
purchase price to be paid on

the =wassing of transport.

This agreement shall and is
expressly made subject to the
agrecment of sale and purchase

with D, YHAP dated 22nd June,

In the High

Cou:t »of the
Sup—-eme Court
of Judicature

No.13
Juigment de-

" livered by

Bolilers, J.

on 10th
December, 1965
(cont'd).

1957. When it becomes necessary

a further sum of 8980 will be
advanced to D. YHAP, and
deducted.

To be advertised and passed as
soon as title is acquired by

the Vendor.

To be borne equally by the

Vendor and Purchaser,

set their hands the date and year and first

above written in the presence of the subscrib-

ing witnesses:
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D.F. HMORTINMER

WITNESSES: ....6éﬁﬁéﬁé.....'..... No.1%
1. Ina Mortimer. Judgnent ¢ -
delivered by
2. Karan Singh. A.P. SINGH Bollers, J.
' PURCHASER. " on 10th December,

1965 {cont'd.)

In the Official Gazette of 31st August,
1963, end numbered 67, the defendant, Ina Mortimer,
the widow of Dixie Fleetwood Mortimer, who died on
17th Dccember, 1961, advertised transport of one
undivided half part or share of and in the said
Plantation Endeavour containing 118 (one hundred
and eighteen) acres, situate on the northern side of
Hog Island in the Essequibo River, in the County of
Essequibo and Colony of British Guiana, by herself
in her capacity as the administratrix of the estate
of Dixie Fleetwood Mortimer, deceased, Letters of
Administration whereof were granted to her by the
Supreme Court of British Guiana on 16th March, 1963,
in favour of herself in her personal capacity in
respect of one undivided third part or share of and
in the said property and for her three minor children
- George, Peul and Errol Mortimer - the remaining
two undivided third parts or shares of and in the
said property, the defendant and her three children
being the heirs ab intestato of the said deceased,

On the 13th September, 1963, the plaintiff
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Court of the
Suprenc Court
entered opposition to the passing of the transport of Judi.cature
No.13
as advertised in the Official Gazette of 3lst Judgment delivered

by Bollers, J. on

10th D ber,196
August, 1963, No.67, and in his reasons of opposi- (cont'ggem ex,1965

tion he stated that on the 26th July, 1961, he had
entered into an agrcement of sale and purchase with
the deceased and Hannah Beatrice De Camp to purchase
from them jointly the said Plantation Endeavour with
scrap-iron, brass and other appurtenances thereon

and on the said date he had paid the deceased the

sum of $100 on account of the said purchase price,

the balance to be paid on the passing of transport,
His second reason was that on 16th July, 1962, he

had paid to the defendant in her capacity as the
administratrix of the estate thc sum of $5.00 fur-
ther on account of the purchase price of the said
property. The third and fourth reasons were that on
5th April, 1963, he had caused his Solicitors to

write the defendant in her aforesaid capacity to

take steps to pass transport to him of the one undi-
vided half part or share of and in the said Plantation
Endeavour by a certain datc and she had failed to com-
ply with the request and it was not competent for

her in her aforesaid capacity to seek to pass trans-

port of the property to herself and thrce minor
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of Judicature

children as heirs ab intestato of the said = =  ——eeemee e e —

deceased.

Ne.l%
Judgnent delivered
by Pollers, J. on
10%11 December,
1965 (cont'd).

In the present action which now follows
the opposition entered by the plaintiff to the
passing of the transport, the plaintiff claims:

(a) specific performance of the con-
tract of sale and purchase dated
26th July, 1961, made between
Dixie Mortimer, deceased, and
himself in respect of one undivided
half of Plantation .indeavour, Hog
Island, in the County of Essequibe

- for .the purchase price 0f,81;250:;

(b) a declaration that the opposition
entered by him to the passing of
the transport as advertised in the
Official Gazette No.67 of 3lst
August, 1963, is just, legal and

well-founded;

(¢) an injunction restraining the
defendant, her agent and/or attorney
from passing the said transport
or in any way disposing of the

property;

(d) in the alternative, damages for the

loss of the bargain.

It is the uncontradicted evidence of the
plaintiff, who is a ianded proprietor in the County
of Essequibo, that land in Essequibo has increased in
value from $400 an acre in 1961 and 1962 to $700 an

acre at the present time, so it is important to hir



10

20

In the High
Court of the

-47- Supreme Court
of Judicature
him that the undivided interest be conveyed to him e

Judgm=ns J-livered

by Eoliex=. J, on
or that he obtains damag=3 for the breach of the 1g+H Dac{'*ﬁ“
UL S R R )

1255 {eont'd),
contract against the administratrix of the estate.

I+ is the submission of counsel for the
defendant that the agreement entered irto between
the plaintiff and Dixic Fleetwood Mortimsr on 26th
July, 1961, is not compleie, and as a result, the
contract is unenforceable. Hz2 urged that the
pirasing of the sgrcement showed thot both sigra-
tories to it believed that Hannah De Camp was alive
and both parties expected her to eppend her signa-
ture at some later date to the document and so
complete the agreement; until Hannel De Camp signed
the document the agreemen: wes not complete and as
a result it was of no effect. He stressed that there
was no evidence fwom the plaintiff that during the
lifetime of Dixie HMortimer, deceased, subsequent to
the signing of the agreement that the plaintiff had
called on him to complete the contract by getting
Hannah De Camp to sign or to refund to him the $100
received by him on the failure of Hannsh De Camp to
sign the agreement. Nor did the plairtiff call on

Dixie Mortimer to convey his half interest to him.



~48~ In the High
Court of the
Supreme Court
Counsel argued that if two parties of Judicature

Mo.13
meet and agree with the hope of a third party agree- Judroment delivered
by Bollers, J,.:

. . on 10th December,
ing, the agreement is not complete and the agreement 1965 (cont'd).

could not be considered complete in regard to the

two parties who had agreed, which would have the

result of excluding the third party altogether.

Finally, he submitted that equity would never decree

gpecific performance in such + case whore thore yng

lack of mutuality, that is, where a party asked for

specific performance of a contract equity would

never grant a decree in his favour if the circum-

stances were such that specific performance would

never be decreed against him under the contract.

Under the doctrine of want of mutuality, counsel

stated that the fact that the plaintiff was willing

to accept an undivided part or share in the property

now, was no criterion that under the contract speci-

fic performance would be decreed against him for the

purchase of an undivided half part or share of the

property where the agreement between the two parties

was for the purchasc of the whole property. In

support of this proposition counsel cited Snell's

Principles of Bouity, 25th Ed., p. 537; Flight v,

Bolland (1828) 4 Russ, p.298; In re Bryant and
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and Barmingham's Contract (1890) L.J. Vol. 59 New

Series, p. 636; Blliot v. Pearson (1948) 1 A.E.R.

p. 939.

Counsel for the plaintiff in reply
submitted that the rule or doctrine of want of
mutuality is not allowed to apply to cases like the
present one, or that if it did apply there was in
fact mutuality between the parties., He submitted
that it was clear that Dixie llortimer and his sis~
ter, Hannah De Camp, had acquired the whole
interest in Plantation Endeavour, so that each
person acquired one undivided half part or share
in the plantation and each person could then have
sold his undivided half part or interest without
consideration to the other owner. As each person
could have sold his own share scparntely in a sepa-
rate agreement, he could see no reason why any
difference should arise where a single contract had
purported to do what could have been done under

separate contracts.

He argued that if cach of the co-owners
had signed the same document, then each would be
conveying merely his own share as if it were done

on two separate documents, and in the ultimate the

In the High

Court of the
Supreme Court
of Judicature

No.13
Judgnent de-
livered by
Bollers, J.
on 10th December,

1965 (cont'd).
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purchasor would acquire the whole property or estate ... o {1

Supreme Court
because he would then get the half interest of each of Judicature

No.l3

co~owner. ~ He ursed that when Mortimer signed the Judgnment
delivered oy

i . Bollers, J, on
document he was agreeing to sell his share and the 10th December,

1965 (cont'a)
plaintiff, the purchaser, was agreeing to accept
Mortimer's share and the other person's share when
that other person signed, and the two intercests were

not so inextricably bound up that they could not be

scparated.

His final submission was that therc was
a wealth of authority to establish that the plain-
tiff was entitled to a decree of specific perfor-
mance in respect of the half part or share of and in
the property, that is, Plantation Endeavour, with
an abatement of the purchase price which would be
approximately one-half of the agreed sum of $2,500.00.
Counsel cited in support of this proposition the

following authorities: Mortlock v, Buller (1804)

Vol. 10, Vesey's Reports, p. 291; -Bower v. Cooper,

(1842) Vol. 2 Hare's Reports, p. 408; Sneesby v.
Thorne (1855) 3 W. Reporter pp. 438 & 605; Boursot

¥. Savage (1866) Eq. cases Vol. 2, p.134; Hooper v.

Smartt 43 Law J. Rep, Chanc. 704; Horrocks v. Rigbv

(1878) Vol. 9, Ch, D. p. 180; Burrow v. Scammell
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(1881-1882), 19 Ch. D. p. 175; Bayley v. Piper of Judicature
Ne.1l%3
(1873-1874) W. Reporter, Vol. 22, p. 943; Price Judgment

delivered by
Bollers, J. on

v. Griffith (1852) Vol. 30 L.J. Reports, p. 78. 10th December,

1965 (cont'd).

I think I ought to makc it clear from
the beginning that I accept the point of view
expressed by junior counsel for the defence that
this is a contract for the sale of land and perforce
must be governed by section 18 of the Civil Law of
British Guiana Ordinance, Ch. 2, which is section 4
of the Statute of Frauds replaced by section 41 of
the Law of Property Act, 1925, and is required to be
evidenced in writing. The contract there having
been reduced to writing, the extent of the obliga-
tion which exists under it is to be measured only by

the words expressed therecn, Sumner v. Powell (1816)

35 E.R. p. 852; Clowes v. Higgzinson (1813) 35 E.R.

204.

As the learned auwshor of Phipson on

Evidence, paragraph 1781 stat:s:

"When a transaction has been
reduced to or reccrded in writing,
either by requirerent of law or
agreenent of the pairties, extrinsic
evidence is in general inadmissible
to contradict, vary, add to or sub-

tract from the terms of the document.”
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The reason for this rule is given that when the of Judicature
No.13
parties have deliberately put their agreement in Judgnent delivered

by Bollers, J.

on 10th December
writing it is presumed between themselves that they g (cont'd) ’

intend the writing to form a full and final statement
of their intention. It follows then that, if in my
opinion is correct, I must look at the document of
26th July, 1961, alone without regard to any other
évidence and even the transport of the vendors for
that matter, in order to ascertain the intention of
the parties at the time of the making of the
agreenment.

On a closc perusal gé‘the document
Exhibit "A", I have to come to the conclusion that
it was the intention of the parties, that is to say,
Dixie Fleetwood Mortimer and the plaintiff, the two
signatories to the agreenment to scll and purchase,
respectively, the whole of Plantation Endeavour with
the scrap iron, brass and other appurtenances thereon
when the other purported signatory to the agrccment
had been obtained., I have come to that conclusion
chiefly because it is not stated in the document
whether the two vendors hold the property in equal
shares, or in what proportion the property is held by

them, or whether the title to the land was in the name
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of Hannoh De Camp and the title to the novable

pronerty in the nane of Dixie Mortiner, or vice Moo 13

Judgrient deliver-
ed by Bollers, J.
on 10th Decenber,
1965 (Cont'a)

versa, In other words, it wns the intention of

the plnintiff to surchnse the whole of the property

stnated in the ~greconent jointly from the two vendors,

To a lesser extent I have been influcnced

in this finding by the circunstances th-t in the

body ~f the docuncent tho parties are described

as the vendor and the purchaser, th~t is to say,

the singulnr is used and not the plural, which

would sugsest rather that the partics contenplated

a singlc joint sale. If, as suggzested by Counsel

for the plaintiff, Dixie Fleetwood Mortiner was

nercly selling his undivided half interest in the

property ~nd the purchaser was acquiring that in-

tercst anl expectod at a subseguent date to acquire

the other undivided half intcrest in the property

fron Hnnanh De Canp and thus acquire the ownership

of the whole pronerty, there was nothing to prevent

the plrintiff fromr purchasing Mortiner's half

interest in a scparate docunent nnd the undiviied

half interest of Hannah Dc Canp in nnother

docunient on a subsecuent doto,
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The strong inference to be drawn from the In the High
Court of the
Supreme Court

circumstances is that the signatories to the agree- of Judicature

No.13
Judgment
delivered by
at the time of the signing of the agreement and fully Bollers, J,
on 10th December,
1965 (cont'd)

ment were not aware of the death of Hannah De Camp

expected that she would at a subsequent date append
her signature to the document which would complete
the sale and purchase of the whole property. The
contract, therefore, between the two signatories
remained incomplete as the intention was to make a
joint sale and purchase of the whole property, and
indeed it is worthy of notc that the plaintiff so

states in his reasons for opposition.

I accept the submission of counsel for the
defence that in the situation which I have found,
that is to say, there was an attempt at a joint pur-
chase of the whole of the property mentioned in the
agreement by the plaintiff or, indeed, if I am wrong
in this approach and there was merely a purchase by
him of the undivided half interest of Dixie Mortimer
(which I have not found) there was such a lack of
mutuality between the parties that equity would never
decree specific performance of the agreement. The

Court will not enforce the obligation of the
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defendant by a decree of specific performance unless In the High
Court of the
Supreme Court

it can also enforce the obligation of the plaintiff, of Judicature

No.13

for, as Lord Lyndhurst put it in Hills v. Croll Judegment 2
delivered by

(1845) 1 De G.M. & G. 627, "the Court will not Bollers, J.

on 10th December,

1965 (cont'd).
decrec an agreement to be specifically performed 965 (con )

unless it can execute the whole of the agreement,”
The time when the mutuality is material is when the
contract is made. It must be possible to give full
relief to both parties, and it is eviden® to me that
if the defendant sought a decree of specific per-
formance against the plaintiff in respect of the sale
of his undivided half interest, hc would be met by
the obvious defence that under the contract it was
the clear intention of the defendant to purchase the
whole of the property, that is, the whole of Planta-
tion Endeavour and the movables, as stated, thereon.

Hogzgart v. Scott (183%0) 1 Russ & M., 293. A Court of

BEquity would never decree specific performance of a

contract against the purchaser for the purchase of an

undivided interest in land with its attendant diffi-

culties from the other co-owners where the intention

was to purchase the whole interest in the land.

At this stage I think I ought to say that

there was nothing in the agreement to suggest that



10

20

56—~

Dixio Mortimer, deceased, contracted as agent for
Hannah De Camp, or that he had any authority from
her whatever to enter any transaction for sale of
her property on her behalf. Thus the learned author
of Spell'g Principles of Equity 25th Ed. p.538,
observes that if a vendor has no title to the estate
which he has contracted to sell and no right to com-
pel the real owner to convey, he cannot force the
purchaser to take a conveyance from the real owner,
even if he is willing to convey the property, for
the purchaser has no right to compel a conveyance by
the real owner. It follows then that the doctrine
of want of mutuality is applicable to the circume
stan: 28 of this case and a decree for specific
rerformance in favour of the plaintiff is out of the

question.

I now turn to consider the aspect of the
case on the basis that I am entitled to examine the
transport tendered in evidence in which it appears
that in the year 1957 Dixie Flectwood Mortimer and
Hannah De Camp made application jointly by petition
to the Supreme Court of British Guiana for a declara-
tion of title to certain parcels of land which
included Plantation Endeavour (the subject-matter of

the agreement Exhibit 'A'), and as a result of which

In the High
Court of the
Supreme Court
of Judicature

No.l:;
Juvdgment
delivered by
Bollers, J.
on 10th December,
1965 (cont'd).
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they obtained transport on 8th February, 1957, on

the basis of prescription in their favour jointly.

It is pressed upon me by counsel for the
plaintiff that under the agreement Dixie Mortimer
was merely selling his undivided half interest in
Plantation Endeavour which he could have done by
separate agreement and, fcllowing a long line of
authority, his administratrix ought to be compelled
to specifically perform his contract and to convey
his undivided half interest to thec plaintiff
(purchaser). A close examination of the authorities
cited by counsel for the plaintiff reveals that they
are all based on the principle enunciated in the

dictum of Lord Eldon, L.C., in Mortlock v. Buller

In ti.c High

Court of the
Supreme Court
of Judicature

No.l3
Judgment
deliverec¢ by
Bollers, i,
on 10th Pecember,
1965 (cont'd).

(1804) Vesey's Rep., Vol. 10 p. 315, wherein he stated

in the course of his judgment:

"I also agree, if a man, having
partial interest in an cstate, chooses
to enter into a contract, representing
it, and agreeing to sell it, as his own,
it is not competent to him afterwards to
say, though he has valuable intcrests, he
has not the entirety; and therefore the
purchaser shall not have the benefit of
his contract, For the purpose of this
Jurisdiction, the person contracting
under those circumstances is bound by the

assertion in his contract; and, if the
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vendee chooses to take as much as of Judiccture
he can have, he has a right to No.13
Judgrent
that, and to an abatement; and delivored by
the Court will not hear the Bollers, J.
. . . on 10th December,
objection by the vendor that the 1965 (cont'd)

purchaser cannot have the whole,
But that always turns upon this:
that it is, and is intended to

be, the contract of the vendor."

In Bower v, Cooper it was stated that an

agreement to sell land not expressing what intercst
in it, must be construed to mean the whole of the
interest of the vendor in the land., So that where
the defendant agreed to sell to the plaintiff "a
certain cottage and land recently purchased", it was
decided that the word "land" there meant the whole

of the interest of the vendor in the land.

In Bourset v. Savage, A, one of threc

trustees, cxecuted an assignment of leaschold property
held jointly by them, to a purchascr, and forged the
signatures of his two co-trustees and requisite

assent of the beneficiary to the sale. A, who was the
Solicitor, acted in that capacity on behalf of the
purchaser. It was held that the purchasef?ad construr«
tive notice of the trust and that the execution by one
of the three joint tenants was a valid assignment of

the legal interest in one-third to the .purchaser,
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. . . . In the High
The beneficial interest ir the one-third of the Cour* of the

Suprcne Court
property A could not, however, pass to the assignee. of Judicature

No.1l%
Judoie &
delivered Yy
Bollcrs, J.
marriage settlement, limiied to such uses as the on 1Cth December,

1965 (cont'd).

In Barker v. Cox real estate was, by a

husband and wife should apooint; and in defaulst

of appointment to the wife for life, with remainder
to the husband in fee, The husband, having entered
into a contract to scll the property, died suddenly.
The wife then refused to convey her life interest,

and it was held that the purchaser was entitled to

all the interest, which the husband's rcpresentatives
could convey, with compensation for the interests of
the wife which could not be conveycd. There again,
Bacon, V.C., repeated what was in effect the principle

in Mortlock v. Buller wher he said that:

"If = man enters into a contract
to sell something, representing that
he has the entire interest in it, or
the means of conveying the entire
interest and receives the price of it
and does not perform his contract, then
the other party to the contract, who
has parted with his money, or is ready
to pay his money, is entitled to be
placed in the same position he would be
in if the contract had been completed;
or, if not, by compensation to be placed
in the same position in which he would

be entitled to stand."
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In Hooper v. Sr.:xtt vhere the defendants

had entered into a contract to sell the entirety of
certain property, and it subsequently turned out that
they were only entitled to a moiety of it, the
purchaser, electing to take a moiety, took a moiety
instead of the entirety, paying half the price for

half the moiety.

In Sncesby ve. Thorne there was an agrcement

for the sale of leasehold property enterad into by

one of two executors in the firm bvelief that the other

executor would agrec to whet he did and, accordingly,
he contract was signed by him on behalf of himgelf
and his co-executor., The other executor refused to
concur in the gnle, ard it was laid down by the Lord
Justices that a decrzz fov
not be made as the property was trust propersy.

Lordships declined to decree specific pexformance as

to part of the property saying that it was never the

intention of the erxecutor to cnter into a contract to

sell an undivided part.

These cases werce reviewed by Malins, V.C.,

in Naylor v, Goodall (1877) L.J.R. Ch, Vol. 47, p.53,

where one of thres trusters; acting as if he were

In the Hirgh
Cour* of the
Supreae Court.
of Jvdicature

specific performance could

Their

No.1l3
Juc ~r.ent
delivered by
Bolicrs, J.
on 10th
December, 1965
(cont'd).
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In ths High
Lourt or the
Sup:zreme Court

ahsolute owmer, entercd into a contract to sell the

entirety of certein frechcld property in onc-fifth of curicature
oLk
part of which he had a beneficial intcrest. The Judguent

dciivered by
EBuklers, J.

other trustecs afterwards refused o concur in the on 1Cth
December, 1965
sale, The plaintiff. havinz brought his action for (cout'a).

specific performance of t:» contract, it was held
that the contract for the sale of the entirety could
not be enforced and the property being trust property
it could not be enforced against the defendant as to

his one-fifth share only.

Malins, V.C., in tkec coursc of his judgment,
however,; stated that if the property had net hrom
trust property he would have followed the decision

in Hooper v, Smartit and decreed specificz performance

as to the undivided one-fifth part of which the

defendant was ownzr, He pluced grcat e’ ance on the

statement of the law aas cx - ssed in Dart's Vendors %

Purchasers, 5th Ed. n, 1067, st where the whole of
the contrrct cannnt br perforred, e Court will insist
on the vendor makirz geod his acntract to the evient
which he is able %o meke it good, if the purchaser is

willing to complete on those terms.

Finally. in Burrow v. Scammell (1881-1882)

L. Repts. 19 Ch., D., p. 175, by ¢ memcrandum in writing
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In the High
Couri of the
Supreme Court

the defendant agreed to ict business premises for

one year to the plaintffs with an option for the of Judicature
No,13
plaintiffs at the end of the year to have a lease Judgnent

delivered by

. . Bollers, J.
for a further period of seven, fourteen or twenty-one on 10th

December, 1965
years, The plaintiffs entered into possession under (cont'd).
the agreement and laid out money in alterations, and
at the end of the year gave notice of their intention
to exercise the option., When the defendant's title
came to be investigated it was found that she was
possessed of only a moiety of the premises, the
other moiety being vested in her son, a minor. The
defendant had made a bons Fide mistake as to the
title to the entirety., The defendant was decreed to
perform specifically so much of the contract as she

was able to perform, with an abatesment of one moiety

of the rent.

Bacon, V.C., in the course of his judgment
recited the principle stated by Lord Fldon in ! ortlock
v, Puller which he declared to be a rule of the Court
and made the point that the plaintiffs did contract
for the entirety and when the defendant entered the
bargain she honestly believed that she was .entitled
to the entirety and she cartainly did mean to bind the

entirety, and in her mind e never had the intention
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B In the High
Court of the
Suprexe Court
of dealing with anything ress than the whole, and of Judicature

No.13
therefore the parties were all ad_idem as to the Judgnent

delivered by
subject-matter of the contract. In the result, the Bollers, J,
on 10th December,

. : : . 19¢5 (cont'd),
plaintiffs were entitled to the relief claimed by

them on the discovery of the mistake, and that was
specific performance of what the defendant was able

to give them, These cases are in sharp contrast

with Price v. Griffith where A, in a letter addressed
to B-said he would let the coal at a certain place

on the terms stated in the agreement in the hands

of C, C had two papers in his hands: one for
letting coals at this plece and another place, A and
another were in fact tenants in common in fee in the
property situate in these two places. B had assigned
his interest to P who filed a Bill for specific
performance of the agreement by A and t1ie other joint
owner. The prayer of the Bill was that both might
specifically perform the agreement o:* that A might
perform it if the claim should fail against both. It
was held inter alia that there being no ground of
impropriety or mis-representation by A, the Court would
not act against him as the owner of an undivided moiety
by decrecing specific pexrf~rmance as to that share,
with compensation for the other moiety which he was

unable to demise,
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Court of the
Supreme Court

Lord Justice Irn.ght Bruce in his judgment of Judicature

No.1l3
pointed out that the colliery belonged to two persons Judgment
delivered
in undivided moicties and that the plaintiff had by Bollers, J.

on 10th December,

156 nt'd).
filed his Bill against both alleging that the con- 5 (cont'd)

tract was binding against both but, alternatively,

he prayed relief against one if he should fail to
establish his claim against the two. The Bill was
dismissed against one leaving only the owner of the
other share, but the owner, of the other share never
meant to contract for one share alone; if he intended
to contract at all he intcnded for the leasc of the
whole colliery. The learnel Lord Justicc dismissed
the Bill for specific performance against the owner

of the other share and in so doing repeated the

principle laid down in Mortlock v, Buller when he

stated:

" I can conceive casces where a
person who has contracted to convey
more than it is in his power to con-
vey ought to be decreed to convey
what he can, either with or without
making compensation to the vendor for
such part of the subject-matter of
the contract as the vendor is unable

to convey."

But he went on to point out that a lease of an undi-

vided moiety of a colliery is a very different thing
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65 In the High
Court of the
Supreme Court
from the leasc of the whole colliery #nd in the of Judicature

No.l1l3

¢ircuntstances there was no ground of impropriety
Judgment

. . . . delivered by
or mis-representation as by holding himself out as Bollers, J.

on 10th December,
capable of contracting for the whole or in fact any 1965 (cont'd).

other ground for enabling the Court to act against

the owner of one undividzd share.

It is clear from an examination of the
afore-mentioned authorities, that the principle laid

down in Mortlock v. Buller could have no application

to the present circumstances where it cannot be
seriously contended that Dixie Mortimer ever made

any representation, or mis-representation for that
matter, that he was disposing of the whole of the
property. Indeed, as already indicated, I have not

so found, and on the contrary counsel for the plain-
tiff has pressed upon me that I should .ind that Dizxie
Mortimer was merely sellirz his undivided half interest
which he was entitled to do. I have also rejected
this argument, but even if this were the position the
plaintiff would still not on the authorities be
entitled to specific performance of the intcrest of
Dixie ilortimer in the property, as he made no repre-~
sentation that he was selling the whole of the pro-
perty, nor was it his intention at the time he signed

the agreement to dispose of his undivided interest
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~66- In the High
Court of the
Supreme Court
in the property. of Judicature

No. 13

In Boursot v, Savage one of the trustees  Judgment
delivered by
Bollers, J.

on 10th December,
1965 (cont'd).

of the property forged the signatures of the other
trustees and was guilty of fraud by representing
that he was in a position to dispose of the whole

property. In Hoover v. Smartt the defendants repre-

sented that they were in a position to sell the

entirety of the property. In Neylor v. Goodall the

trustee acted as if he were the absolute owner of the
freehold property whereas he was not. In Burrow v.
Scammell the defendant by mistake thought she held
title to the entirety whereas she did not in fact

do so.

In all these cases then, where equity
compelled the vendor to convey that which he was in
a position to convey, there was either fraud, mis-
representation or mistake by the vendor, causing
hardship to be suffered on the part of the purchaser.

It should be noted that in Sneesby v, Thorne where

the executor signed on bchalf of himself and co-.

executor agreeing to sell leasehold property, thce Court

refused to decree specific performance as to part of

the property because it was never the intention of

the executor to sell an undivided part.
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It is not difficult to see why the doc-
trine of want of mutualit; was not discussed in
these cases where the vendor was compelled to convey
his interest, which he was in a position to convey,
and that was because the doctrine simply did not
arise as there was in fact mutuality between the

parties brought about by the mis-representation or

In the High
Court of the
Supreme Court
of Judicature

No.13

Judgnient
delivered by
Bollers, J,
on 1Cth
Decomber, 1.965
(cont'd)

mistake of the vendor. In these cases the defendant/

vendor was ad _idem with the plaintiff/purchaser on
the property, subject-matter of the contract, and
was representing and agreeing to sell the entirety
in the property which the purchaser was agrceing to
purchase, In these circurstances then, there would
be no want of mutuality existing at the date of the
contract but equity would never of course permit a
vendor to take advantage of his owm wrong for he who
seeks equity must do so with clean hands and he would

be compelled to convey his interest, although he coul

a

hot obtain specific performance against the purchaser

in respect of that intcrest. Halsbury's Laws of

England, 3rd Ed., Vol. 36, para. 368, p. 271, lists

this situation as an exception or apparent exception

the rule of want of mutuality, but I prefer to treat

it as being outside of the rule.

to
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In the prescent case, Dixie Mortimer made no
representation thet he was selling the whole
property nor did he represent that he was selling
his undivided half interest in the property. All
that could be said was that he signed the agreement
expecting Hannah De Camp, at a subsequent date, to
sign the document which would have the effect of
passing their joint interest in the property to the

purchaser who would then acquire the whole property.

The matter becomes clearer on a considera-

tion of Rudd v. Lascelles (1900) L.R. Ch. D., Vol.l,

p. 815, cited by counsel for the defendant, where it

was laid down that the jurisdiction to enforce

In the High
Court of the
Supreme Court
of Judicature

No.13

Judgnent
delivered by
Bollers, J,.

on 10vh December,
1965 (cont'd).

specific performance with compensation for defects on

a vendor, in cases where the contract is silent as to

compensation, rests on the equitable estoppel referred

to in Mortlock v. Buller namely, that where a vendor

has represented and contracted to sell an estate as

his own and the purchaser has relied on his representa-

tion, the vendor cannot afterwards be heard to say he

had not the entirety.

Farwell, J., in the course of the argument,

referred to Dart on Vendors & Purchasers, 5th Ed.,

p. 1193, where the author states:
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" The result then of the authori- of Judicature

tics appears to be that, except where No.13
there is a good defence on the Judgnent
ground of hardship, mistake, or delivered by

o o . Bollers, J.
injury to third parties, the Court o 44y

will insist on a vendor making good December, 1965
. . (cont'd).

his contract to the extent of his

ability, and on his submitting to a

proportionate reduction of the pur-

chase-money, if the purchaser was

ignorant of the defect at the date

of the contract, and is willing to

complete on these terms,"

In Castle v. Wilkinson (1870) Vol. 5 L.R.
Ch, Ap. Cases, where a husband and wife agreed to
sell the wife's estate in fee simple, the purchaser
being aware that the estate belonged to the wife and
the wife afterwards refused to convey, it was held
that the purchaser could not compel the husband to
convey his intercest and accept an abated price. Lord

Hatherley, L.C., in the course of his judgment stated:

" If a man professes to be the
owner of the fec simple and undertakes
to sell the fee simple and it turns
out that he had not power so to do,
the purchaser not being at thc time
aware of the difficulty, then the
vendor must convey as much as he can
and submit to an abatement, but the

cage is wholly different where the

vendor does not profess to sell the

fee, but onl§?hat estate which he

is able to dispose of."
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Court of the
Suprene Court

It follows then, that in the present case, gf'{udicature
No. 13
e oaa . P .
on my findings, that as the vendor Dixie Mortimer Judgnent
delivered by
did not represent himself sble to dispose of the Bollers, J.,

on 10th December,

196 t'd).
whole intercst in the property and the purchaser was 965 (cont'a)

well aware that Dixie lMortimer was not intending to
sell the whole property but both he and Dixie Morti-
mer expected Hannah De Camp to sign the document in
order to complcte the agreement, the defendant in her
capacity as the administratrix of the estate of Dixie
Mortimer, deceased, cannot be compelled to convey the
undivided interest in the property which Dixie lorti-
mer was able to convey. Nor could the receipt of 16th
July 1962 issued by her in her personal capacity bind
the estate. The agreement is therefore incomplete

and a mere nudum pactum out of which no right of action

can arise. The sum of 100 paid to Dixie Mortimer on

account of the purchase price must therefore be

returned to the purchaser but as counsel for the defen-

dant has given an undertaking that this sum will be

repaid, I refrain from making any order in relation

to it.

The submission made by counsel for the

defendant that Dixie Fleetwood Mortimer and Hannah De

Camp were joint tenants, I consider to be sound. When
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When t t . +h In the High
en these two persons acquired title to the Court of the
Supreme Court
property at Plantation Endeavour, Hog Island, of Judicature
No.13
Essequibo, they did so in their joint names, and no Judgnent
ielivered by
words of severance were used. Indeced, in the Bollers, J.,

on 10th Decenber,

t
transport issued to them, No. 675/1957 there was 1965 (cont'a).

nothing to indicate that they each held a separate
estate in the property. In other words, transport
was passed to them absolutely in their joint rcanes

and the four unities of a joint tenancy were present.

In England when two or more persons took as
tenants in common, the share of each was treated as
a separate item of property, which could not only be
transferred by him in his lifetime but which would
pass on his death to his representative. In the case
of joint tenancy, the rights of each were extinguished
by his death so as to increase the interest of his
survivor or survivors. A joint tenant, however, could
transfer his interest in his lifetime though not by
will. 1In other words, the joint tenant could sever
the jointure by alienating his: interest. By section
3D of the Civil Law of British Guiana, the law relat-
ing to immovable provert, in this colony is determined
according to the principles of the Common Law of

England, applicable to personalty. Hence the
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principles by which the Courts of England are
guided when deciding whether a tenancy is joint or
in common are relevant in determining whether in
See

this colony a tcnancy is joint or common.

Hanoman v. Harnandan L.R.B.G. (1944) pp. 201 and 208,

This situation, to my mind, all the more serves to
indicate that the signatories to the agrecement
contemplated a joint sale and purchase of the
property by Mortimer and De Camp, on the one hand,
to the plaintiff on the other, which was never

completed.

In any event, as Lindley, L.J., stated in

Lunley v. Ravenscroft (1275) Q.B.D. p. 685:
" This case is not within the
exccption as to mis-representation
or mis~conduct stated in Price v.

Griffith and Thomas v. Dering, but

comes within the general rule that
where a person is jointly intercsted
in an estate with another person and
purports to deal with the entirety
specific performance will not be
granted against him as to his share.
The plaintiff's only remedy is by

way of damages,"

But, as I have already stated, Dixie lMortimer did not

even purpcrt to deal with the entirety, s fortiori

specific performance could not be obtainable against

In the High
Court of the
Supreme Court
of Judicature

-t g e 4 e g s S e

Mo, 13

Judsient
delivered by
Bollers, J.

on 1Cth December,
1965 (cont'd).
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his administratrix, nor could damages be awarded

against her.

The action must therefore fail and be dis~

missed, and the opposition be declared unjust,
it’ecal and not weil-fcunded. There will be
judgment for the defendant with taxed costs
certified fit for +wn covnsel.

Stay of execution for six (6) wecks.

H.B.S. BOLLERS

Ceceoranscesseosese

Puisne Judge

Dated this 10th day of December, 1965.

SOLICITORS:
Carlos Gomes for plaintiff,

L, Persaud for defendan®

In the High

Court of the
Supreme Court
of Judicature

No.1l3

Juc zment
deliveréd by
Bollers, J.
on 10th December,
1965 (cont'd).
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In the High Court

No, 14 of the Stpreme

Court @F Tudic=

ORDER OF THE SUPREME COQURT OF ature

C.
BRITISH GUIANA Order ozlihe
Supremne Court
of British
BEFORE THE HONOURABLE MR, JUSTICE BOLLERS Guiana dated

10,12,65

DATED THE 1OTH DAY OF DECEMBER, 1965

ENTERED THE 27TH DAY OF JANUARY, 1966,

THIS ACTION having come on for hearing on
the 12th, 16th, 22nd November and on this day AND
UPON hearing counsel for the plaintiff and counsel
for tre defendant and the evidence adduced AND THE
10, COURT having ordered that judgment be entered for
the defendant with costs 1o be taxed THEREFORE IT
IS THIS DAY ADJUDGED that the plaintiff do recover
nothing against the defendant and that the defend-
ant do recover against the plaintiff costs of this
action to be taxed certified fit for counsel AND IT
IS ORDERED that the question of whether costs should
be certified fit for two counsels be reserved and adw
journed into chambers for determination on 1lth Dec=
ember, 1965; AND THIS COURT Doth declare that the
20; opposition entered on the 13th September, 1963, by

the plaintiff to the passing of the transport
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between INA MORTIMER in her capacity as the admine
istratrix of the Estate o: DIXIE FLEETJOOD MORTIMER
deceased to and in favour of the said INA MORTIMER,
GEORGE MORTIER, PAUL !IORTIMER, and ERROL MORTIMER
advertised in the Official Gazette of the 3lst

Xogned, 1963 and mumbered 67 to be unjust illegal

and not well-~founded,

BY THE COURT
KENNETH W, BARNWELL

DEPUTY REGISTRAR,

Noe315

ORDER OF THE SUPREME COURT OF

BRITISH GUIANA

BEFORE THE HONOURABLE MR, JUSTICE BOLLERS

(IN CHAMBERS)

DATED THE 11TH DAY OF DECEVEER, 1965

ENTERED THE 27TH DAY OF JANUARY, 1966

Upon the question of costs reserved herein

coming on for consideration on this day AND UPON

In :h: High SGourt
of the Supreme
Court of Judic~
ature

No, 14
Order of the
Supreme Court
of British
Guiana dated
10,12.65

(conttd)

In the High
Court of the
Supreme Court
of Judicature

Noe 15

Order of the

Supreme Court
of British

Guiana dated

11.12.65
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HEARING Counsel f:r the plaintiff and counsel for

the defendant IT IS ORLCERED that the defendant do

recover against the pl=aintiff her costs in this

action to be taxed certificd fit for two counsel,

Y THE COURT

KENNETH W, BARNWELL

DEPUTY REGISTRAR.

No.,16
NCTICE OF AFPEAL IN THE BRITIS@

CARIBBEAN COURT OF APPEAL

DATED 19, 1l. 65

TAKE NOTICE that the Plaintiff (Appellant)

being dissatisfied with t.. decision of the Supreme

Court of British Guiana cc.tained in the Judgment

or Order of the Honourable Mr, Justice Bollers
dated the 10th day of December, 1965, doth
hereby appezal to the British Caribbean Court cof
Appeal from the whoif of the said Judgment or
Order upon grounds set out in paragraph 3 and

will at the hearing of the appeal seek the

In the Hirh
Court of the
Suprsme Court
off dicature

No. 15
rder of *the
Supreme Court

¢ British
Guoomin dated
13..12,65

(cont'd)

In the Court of

Appeal of the

Supreme Court of
Judicature

No.16

Notice of Appeal
in the British
Caribbean Court
of Appeal dated
19.1.,66
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204

relief set out in paragraph l.

And the Appsllant M rither stotes that the

T
In the Court of
Appeal of the
Supreme Court of
__“gggicature

Noe36

names and add+wesses iwcluacding his own of the Notice ¢ Appeal

in the B: coish
Caiitoean Court

persons directly affectcd by the apreal are those of Appeal dated
19, 1, 66
set out in paragraph 5, (conttd)

2a The whole of the decision of the lower

Court is complained of,

3s Grounds of Appeal:

(1) The learned trial judge in his

judgment erred in law:i-

(a)

(o)

in holding that the document Exhibit
®y" dated 26th day of July, 1961 and
signed by the Appellant and the
deceased Dixie Fleetwood Mortimer

was a mere mudum pactum out of which
no right of action could arise;

in holding that the said Exhibit "A"
was not a contract of sale binding on
and enforceable against the deceased's
estate to the extent of whatever ine
terest the deceased had in the novable
and immovable property intended to be

sold;
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20,

30.

(c)

(d)

(e)

(£)

- —_———

T8
because he held that the deceased
Dixie Fleetwood Mortimer and Hannah
De Camp on the 8th day of February,
1957, obtained title by transport to
Plantation Endeavour, Hogg Island,
Essequibo River, the subject matter
of the action as joint tenants; and
failed to take into consideration that
such joint tenancy (if any) had been
determined by the death of Hannah
De Camp prior to the 26th day of

July 1961;

in holding that he was precluded from
examining the said transport ten-
dered in evidence and from using

it as written evidence of the in-
terest of the deceased Dixie Fleetwood
Mortimer in the property intended to

be socld under Exhibit "AU;

in holding that Exhibit "A" if it

was a contract at all was one for

the sale of the entirety of the prope
erty described therein and that in
the absence of fraud, mistake, mis-

representation or some misconduct on

In the Court of
Appeal of the
Supreme Court
of Judicature

Noo 16

Notice of Appeal

in the British

Caribbean Court

of Appeal dated
19. lg 66

(conttd)

the part of the deceased Dixie Fleetwood

Mortimer in resp ¢t thereof the Court
could not compel the Administratrix to
convey to the Appellant any lesser
interest thereinj

in holding that in the circumstances

of the care the equitable doctrine of



(g)

=70 -

want of mutality was applicable and

operated to bar the remedy of specific

performance; and

in holding that the appellant could
not obtain against the Administratrix
of the estate of Dixie Fleetwood
Mortimer either specific performe
ance as claimed or damages in lieu

thereof,

10, ho The Appellant therefore seeks from the

British Caribbean Court of Appeal the following

reliefs-

(a)

(b)
20,

(c)

that the judgment of the Court below
be reversed on the grounds set forth
in paragraph 3 hereinbefore and
judgment be entered for the Appellant
with costs in this Court and in the

Court below;

alternatively, that a new trial be

ordered; and

such further or other order as the

Court may deem just,

Se Persons directly affected by the appeal:

In the Court of
Appeal of the
Supreme Court
_of Judicature

Nos 16

Notice of Appeal
in the British
Caribbean Court
of Arpeal dated
19, 1. 66

(cont'd)

NAMES ADDRESSES
1o, A4 Py Singh L3, Brickdam, Georgetown,
{(Plaintiff) Appellant Demerara,
2, Ina Mortimer, Airy Hall,

(Defendant) Respondent Essequibo,
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CARLOS GOMES

Solicitor for Appellant
(Plaintiff),

Georgetown, Demerara,

Dated this 19th day of Jamary, 1966.

In the Court
of Appeal of
the Supreme
Court of Judi-
cature

Noe 16

Notice of Appeal

in the British

Caribbean Court

of Appeal dated
19, 1, 66

(conttd)
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_]_lg_gx?lz“ Aff;
JUDGMENT OF THE COURT OF APPEAL OF THE SUPREME COURT In the Cfu
the uuprpne
OF JUDICATURE Court of Judie
cature
Noe 17 )
The Chancellors Judgrent of the

Court of Appeal

In this appeal it will be convenient to state The Chancellor

the facts which energed at the trial before disbwesing
the questions of law arising from those factse

On the 20th October 1956, one Dixie Fleetwood
Mortiner and his sister Hanmah Beatrice De Camp, petitioned
the High Court clairniing that they had been in the sole and
undisturbed possession for upwrard of 30 years of two pieces
of land known as Plantations Johamma and Endeavour in the
county of Egsequibo in Guyana and as & result of such
possession they had acquired title, In accordance with
sections 3 and 4 of the Title to Iand (Prescription and
Linitation) Ordinance, Chaopter 184, the Judge held they
were entitled to the conveyance and a conveyance wos granted
to then in 1957,

On the 23rd February, 1960, Honnah De Tamp died,
but according to the finding of the trial judge her death
was not known either to the appellant or the respondent
at the tine of the signing of the agreenent to which

reference will be nade hereunder,
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On the 26th July, 1961, the appellant signed

In the Court
of Appeal of
what has been described as an agreenent of sale the Suprene
Court-of Judie
cature
between Dixie Fleetwood Mortiner and Hannah Noe 37

Judgrent of the
Court of Appeal,

De Camp in rocpect of Plne Endeavour, that is to The. Chne ;1llor

(Contta)

say, one of the pieces of land to which a conveyance

had been granted by the Court in 1957 to Mortimer

end his sister, Hannoh De Zampe Dixie Mortimer

died and his widew Ina Mortiner obtained letters of

adninistration of his estate on the 16th March, 1963,

She thereupon sought to cauvey to herself and her

three nidor ckildren the interest of her late hushand

in Pln, Endeavour, This conveyance was opposed by the

appellant. In Guyana the practice of opposition was

specifically retained by virtue of the Civil Iaw

Ordinance Chapter 2, section 3 (D) (b) which stotes

that “the law and practice relating to conventional

nortgages or hypothecs of ‘ovable or immovable property,

and to easenents, profits & prendre, or real servitudes,

and the right of opposition in the case of both transge

ports and mortigages shall be the law and practice now

adninistered in those natters by the Supreme Court",

It is accepted that the law and practice relating to

opposition is that anyone who wishes to oppose 2o
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conveyance rust give notice of opposition and enter In the Court
of Appeal of

the Suprere
an opposition within a certain time. The opposition Court of Judiw
cature
NOa"l7 -
mst contain the mer=cmg or grounds of opposition Judgnent of the

Court of Appeel
Th Chancsllor

which, after ~ cerinin e, connot be altered, {Conttq)
added to or arended. See Subsidiary legislation
Cape 32 rules 2 %0 9.

The appellan‘c;’s reasons for opposition were,

anong others ~ "that on +he 26th day of July, 1961,
he entered into an agreement of
sale and purchase with Dixie
Flectwool ‘lortiner and Hannah
Baatrice D= Camp to purchase fron
then jointly Pln, Endeavour adjoining
PIne J-honna in Hogg Island with the
scrap iron, brass and other appurten-
ances thereon for the sun of $2,500,
axd on the eaid 26th July, 1961, he
paid to Dixie Fleetwood Mortimer the
sun of $100 on account of the said
purchase price, the balance to be paid
on the possing of transport,"

He made certain other frrmal allegations which are not
relevant to this appeal, In his statement of clain he
relied on the sane ground ond consequently what he hed
to establish at the trial was that he had purchased
Pln, Endeavour from Mortimer and De Camp jointlye

In his evidence in the Court below the

appellant tendered the agreement signed by Dixie
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Fleetwood Mortimer and said that he did not know In the Court

of Appeal of
the Suprene

Hannoh Beatrice De Camp and she had never signed Court of Judi=
cature -
No. 17
the docunent. The docurient is as followss— Judgnment of the

Court of Appeal,
The Cu~nccllor
v EPIOnS M OF SAIE made end (Contta)
entcred into this 26 day of July, 1961,
at the city o’ Georgetom, county of

Dererara ond « ~lony of British Guiana,

by and between DIXTE TIEETWOOD

Trotz of 57 New Road, Vreed-en~Hoop,

West Bank, Icmerara, and HANi'AH BEATRICE
DE Ci¥2, of the same address hereinafter
referred to as the VENDORS and A.P, SINGH
of 37 Brickdanm, Georgetown, Demerara, here=

inafbtar ».ferred to as the PURCHASER:

PARTITS:2  The Vendor and the Purchaser
which term chall include the heirs,
executors. aininistrators and assigns of
the parties hereto.

PROPERTY: PIN. ENDEAVOUR adjoining Pln,
Joharna in Hosr Island, with the scrap
jron, brass & .3 other appurtenances thereon,
PURCHASE PR™'T ; The sum of $2,500 (two
Hnveend 0. hundred dollars) of which
the s cf 2700 (one hundred dollans)

ig being paid cn the signing of this
agroenent {v2ceipt whereof is hereby
aoinoviedreits  The balance of purchase
pricc to be naid on the passing of trans-
pors,

CONDTTION: This agreement shall and is
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expreasly nade subject to the agreenent In the Court
of Appeal of
of sale and purchase with D, YHAP the Supreme
. Court of Judi~
dated 22nd June, 1957, When it becomes cature

NOQl?
Judgment of the

. . o P A
will be advanced to D, Yhap & fﬂér%ﬁﬁgég)ffi’

(Conttra)

C——— e

necessary a further sun of $950,00

deducteds
TRANSPORT: To be advertised and passed
as soon as title is acquired by the
Vendore
EXPENSES: To be borne equally by the
Vendor and Purchasers
IN WITNESS WHEREOF the parties have hereunto set
their hands date and year and first above written
in the prescence of the subscribing witnessese

VENDGCRS

AP, Singh

PURCHASER
Witnesses:
l. Ina Mortimer,

2+ Karan Singh, "

In the Court below counsel for the appellant
contended that although De Camp had not signed the
agreenent there was neverthelegs a binding contract

on the part of Mortimer to sell his interest in the

Plantation and as it was his interest which the widow
was seekiug to convey to herself ond her minor

chiliren, he was entitled to havesp cific jerformance
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to Mortimer's -hare. In supnort of his argument In the Court
of Appeal of
he referred to the Attorney-Gengral v, Day the Supreme
Court of Judi~
T~ - A5 cature
(1749) 1 Ves. Sen. 218, Horrocks v.:ligby No.17
Judgment of the
(1878) W.R. 715; 9 Ch, D. 180, and jasua v, Curt of Asdceal,
The Choncollor
(Contrd)

Jeekes (1950) Apo. Cas. 441, The learned Judge
after reviewing the authorities came to the con-
clusion that it was Mortimer's intemntion to sell

the whole proveriy and not his intention to sell

a port and thot until ve Camp had signedtliere was
no binding contract bYetwen the apnellant and
Hortimer, As I said before he also found that
Dixie Mortimer w: s not aware of his sister's death
at the time he signed the docuument Exhibit "AY,

In view of the arguments addresced to us
in this Court ~nd in view of the law and »ractice
relating to oppositions,I nust emohasise, the issue
in the Court below was whether Mortimer and De Camp
having acquired a title to Pln. Endeavour so that
each owned an undivided hnlf and as each could have
sold an undivided half, the effect of ilortimer signing
the document was to sell his undivided half share,
The sole cuestion was the construction of a
document, There wasno allegation of fraud or mis-
representation,
In this Court counsel for the ajnellant

developed the submission he had me bhefore the trial

judge. He said the proper infeences to be drawn fronm



10

40

-87-

the document Exe "4A" were that Mortimer was

In the Court of

Lpreal of the

representing that De Camp was a co-owner of the

property, her signaturc was necessary to sell

Supreme Court
of Judicature
No. X7 o

Judgnent of the
the whole, she was alive and she would sign the Court of Appoal,

agreement; counsel's c¢ontention was th~t there
was no contract to sell the whole but thore was a
binding contract between the apellant Singh and
the deccased Mortisiers Particular emphasis was

placed on Basma v. Weekes (1950) .i.C. 442; 1950

L.Rs House of Lords, where three tenants in common
sold their nroporty but the contract was not binding
against one but enforcecable against the others in
respect of their intercst in the prowerty. Lord
Reid in his opinion said:-

"Cases have not infrequently ariscen where

a single vendor has becen unablce to give a
good title to all hc has contracted to
sclls The goncral rule in such a case has
been stated by Lord St, Leonards thus:i-

YA purchaser gencrally although
not universally nay take what he can
get with componaation for what he
cannot haves....In regawrd to the limits
of the rule thot a2 purchascr may elect
to take the part to which a title can
bc made at a proportionate price, it
has not been detemined whethcr under
any circunstances of deterioration
to the remaining property the vendor
could be exempted from the obligation
of conveying that nart to which a title
could bc made: but the proposition is
untenable that if therc is a considor-
able part to which title could be made
the vendor was thercefore exerpted from
the nccessity of conveying any part.!

In the presont case there are three
vendors. One cannot convay her interest,
but there is nothing to prevent the con-~
veyance of the intcrests which belonged
to the others, This type of case is leas
common, but one e¢xmple is Horrocks v,
Rigby, where two persons agrceed to sell

The Chancellor
(Cont'd)
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a public house and it was found on
investigtion that one of them had no
interest in it but that a moiety
belonged to the other, In an action
by the purchaser against the lattcr
vendor for specific pwformance Fry,d.
said:

'T think that where an agreement
is entered into by A, and B, with
Ce ond it afterwvards appears that
B. has no interest in the provperty,
A, may nevertheless be compelled
to convoy his intcrest to Ce I

should have coue to that conclusion

upon Hrincinle, for I do not see
why a purchaser is to lose his
right against his vendor vho can
complete, becausce from a circum—
stance of which the purchaser had
no knowledge, he has no right

against persons who cannot complete.
But I am very much fortificd in that

conclusion by a passage in the
Judgment of Tiord Hardwicks in
iAttorney~Uecancral v, Day.' "

From the case of Basma v. Weckes ( supra)

In the Court of
Apseal of the
Suprcme Court
co” Tudicature
No. 1’;’
Judgnent of the
Court of Apoveal,
The Chancellor
(contta)

and other authorities, the following two proposi-

tions are unquestionable:

1.

2,

where A contracts to sell Blackarcre and

Whiteacre and is unable to zive a good
title to Whiteacre he can be compelled

to convey Blackacra,

Where A and B contract to sell Blackacre
to C and it is found cither that B has
no interest in the property to sell or
Bts contract is unenforceable or void,
then A can be compelled to convey his

interest to C.

Counsel's argument was tha the agr.ement Ex,"A"

was indisputably not comnlzte for the sale of the

whole property, but that in such circuastances equity

intervenes and makes a nev contrd for the nartics.

If this submission means that on a proper

interprctation of the contract Ex. "A" it can be inferred

that HMortimer intonded to sell his undivided interest
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in Pln. Bndesvour whether De Camp scold kers oY

not, then of course gquity will compel him to
carry out his obligation. But if the submission
means that even if the surrect interpretation
of Ex, "AY is that Mortimer intended *: enter

jnte & joiut contract with his sister whereby

hoth would mell Pln. Bndcaveur and thers was never

any #ntenbinn tp sell undivided intercsts in tha

Plantation and despite the fact that the cenbract

was never eehmploted ccuity would- convertv an inceme

Tn the Court of

Appeal of

the

Supreme Court
cf Judicature_

NO..; ¢

.-J‘t iy lu"'L Of l‘he

uou*t of A

lJ.\, ,, Ol uu

.JLILU CI.

plete contract into a complete dne, thon T wnhesitoe

tingly rojoet the submission,

In Price v, Griffith (1851) 1 D.M. & G. 80,

two tenants in common were alleged % heve agreed o

grant B mineral lease, The olaintiff failefl to prove

any agreemont at all with one of then, Farwell, J.

in Hexter v, Pearce (1900) i Ch, 341, pointed out

that the plaintiff in Price v, Griffith failed om

the groungd that the agrcement was void for uncerw

taiuty, In Price v, @riffith, Kanight Bruce, L.J,

had said; "Cas:s may be conceived where a person,

who has sontracted %o tonwey move than it is in his

powur b0 convey, ought %o bhe decrged to convey what

he can, either with ox without compensatien %o the
vendece for such part of the subject-matter of the
contract as the vendor is nnable to convey. But

a lease ~f an undivided moiety of a collicry is a

\pod,
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very difforent thing from a leasc of a whole In the Court of
Lppcal of the
Surremc Court of

collicry." And Farwell, J. rcferring to th-sc JulTrature
Nowaf -
Juisment of the
cbeorvations said: "In a sense, with great f oot of AE cal,
The Choiwcellor
(Cont'd)

defcrence to the Lord Justice, that is a truism;

but the meaning, I think, is that in that case

the intention of the lessor was to grant a lease

of the entircty and nothing clscza"

In Basma ve Weckes Lord Reid in his

opinion was explaining tv reforring to the above

passages why Price ve Griilfith is not an authority

for tho proposition stated by Lindley, L.J. in

Lunlcy v. Ravenscroft (1895) 1 0.B, 683, that

unless therc is misrcprescntation or misconduct

spesifice performonce will not be granted wherc there

arc two partics to o contract which is uncnforccable

against once

While, therefore, Price v, Grilfith is no

authority for any general rule that nisrepresentation

or misconmduct must cxist in order to compel onc party

to a contract to carry out his part of the obligation,

it is authority for wint appcars o me to be a very

clementary legal proposition vhich is that beforc the
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principle that a vendor must convey the interes® In the Court of
Appeal of the
Surpreme Court of
he possesses in property if he is unable to convey Judicature
NO;l?

Judgment of the

all he contracted to sell can apply, he must first Court of Appeal,
The Chanccllor

(Cont*a)
have contracted to sell somecthing.

The appellant's case on his pleadings was
that he cntered into a contract with Mortimer and
De Camp to purchase Pln, Endeavour from them jointlye
He never proved thc existence of such a contracte.
In Basms ve Vieckes (supra) there was a contract. It
was the married woman's intention to sell; the law
prevented here Her contract was void; but once she
put her signature to the agreement then the purchaser
was able to say he had purchascd from three people,
But where two persons intend to enter into an agrce=
ment jointly there is no concluded contract until both
enter into the agrcement, Had De Camp been alive and
refused to sign the agrecerent how could it have been
daid that an agreement binding Mortimer existed? In

Jones v, Williams (1836) 5 L.J. Che 253, a number of

persons having an interest in an estate which was the
subject of litigation, some of them exccuted an under=

taking to the tom agent of their country solicitor
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to mortgage the estate, to sccure the presont and - .In.the Court of
Appeal. of the

Supreme Court of
future costs, but it was not signed by the other Judicature

NOaH T
Judgment of the

particses A bill for specific pecrformancce was Court of Appeal,
"2 Thancellom
(Contta)

brought by the town agent against such of the
parties as had signed the undertaking, It was held
that being part of the agrcement all should signg
the bill would be dismissed with costs,

See also Coopers V. United Contract Corpn,,

Ltd, & Donziger (1897) 14 T.L.RS 29 where the
defendants had entered into an agrecment with a
gydnicate, consisting of eight persons, but the
agrcement was executed by seven only of them, It was
held that it was not binding on the defendants.

The test then is to determine whether the
agrecnent Ix, "A" signed by Mortimer should be
construed as showing an intention on the part of
Mortiner to enter into a joint agreement with his
sister to sell the whole of Pln, Endeavour or
whether his intention was to sell his interest in
Pln, Endcavour whether his sister sold hers or note
I will postpone for the moment any discussion on the

question of joint owncrship or ownership in common,
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e : - In thn Court of
The nature of the ownership of Pln, Endeavour Appe .l of the
Suprene Court of

udinntara

Toe 1]

Jué nnt of the

Couxrt of Appeal,

of the parties. The(oxanngLor
\Conttd)

is not germane in ascertzining the intention

I have already attracted attention to the
fact that the appellant's notice of “pposition
and statement of claim proceeded on the basis of
a joint promise, The letter from his solicitor
produced by him and its contents presumably approved
by him (there was no other reason for producing it)

is ag followssw

" 2 Croal Street,
Georgetom,
5th April, 1963,

GOMES AND GOMES,
SOLICITORS,.

Mrs, Ina Mortimer,
57 New Rcad,
Vreed--en~Hoop,

West Coast, Demerara.

Dear Madam,

We are instructed by our client
Mr, A.P.Singh to call on you as executrix of
the last will of Dixie F. Mortimer, for trans-
port of an undivided half share of and in
Plantation Endeavour adjoining Plantation
Johanna in Hogg Island, Essequibo, which he
purchased from your husband Dixie Fleetwood
Mortimer, since deceased, in the month of
July, 1961, Our client had purchased the
whole of Plantation Endeavour for $2,500,00
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from your late husband who signed for himself In the Court of
Appeal of the

Supeme Court of

and on behalf of Mrs, Honna Beatrice De Camp, Judicature
NoeuT
, Judgnent of the
OQur client paid your husb:ind $100.00 on account Court of Appeal,
The Chancellor
of the purchase price and he paid you $5.00 on (Cont'q)

the 16th July, 1862, further on account of the
said sale to him, Cn the passing of transport
of an undivided half interest in Plantation
Bndeavour to our client he will pay you
$1,145.00 being $1,250,00 less $105.00 for the
hal f share in Plantation Endeavour,

Unless you take stops to pass transport to
our client by the 20th April, 1963, our instructions
arc to takepmaoceedings against you for transport

of same without further delay.
Yours faithfully,
Gomes & Gomes
G & G/ns "

The important words are "Our client had
purchased the whole of Plantation Endeavour for
$2,500 from your late husband who signed for
himself and on “ehalf of Mrs, Hanna Beatrice De Camp,"
The appollant in giving evidence never said
he had entered into a contract with Mortimer to
purchase his interest separately, He could not
say so as it was ncver his casc, His case was
he had bought the whole of Pln. Endeavour. From
whom had he bought? The agrecement is the

answcr,  From Mortimer and De Camp, when De Camp
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signed., She never signed, so he never boughte In the Court of
Appeal of the
Supriome Court of
An attempt was made in the argument _Judicature
Nooi7 «
Juidgment of the

to saddle Mortimer with innocent misrepresent- Court of Apncale
The Chancelilor

(Contra)

ation so as to bring the case in line with those
cuthorities which decide that if a man purports
to sell more than he owns then he can be made to
convey what he in fact owns. This argument was
not nrocceded with as misreprcscntation was nevar
alleged or pleaded, Had an amendment been asked
for at the trial it must have becn refused having
regard to the strict pmwcedure inopposition
actions, or if allowed, particulars had to be
given.

There is no warrant for saddling Hortimer
with misreprescentation and no reasonable infercence
exists in the document or the cvidence that he
was entering into a joint or several contract; the
contract ussajoint one and nothing clsec,

This brings me to the submission that the
pronerty was held in joint ownership and that as
De Camp h~d died at the time when Mortimer signed
the document Bx., "A", Mortimer was in law the
owner of the whole pronerty.

This is an argument of the utmost
importance and if correct would require immediate
legislation to avoid chaos in the conveyancing

system of this country.



10

20

. —ea——

96—

For a proper undcrstanding of the
extent and importance of the problem we must

retrace our steps to the lst January, 1917.

Prior to that date Roman Dutch Law was the common

law of the country. Land was held in full owner-

ship but loint owncrship was pcrmissible, In a

paper on some aspccts of West Indian law presconted

by Professor Marshall to the United Kingdonm

Hational Cowmittee of Comparative Law Colloquium

on Jest Indian Laws at Clare College Canbridge

in 1956, he said, referring to land tenure in

Guyana -
" Phe system rccogniscs the concept

of joint ownership which is »articu-~
larly important to land holding in
the village communities, The
nractice throughout British Guiana
apnears to have been to grant title
to village lands for the joint poss.ss-~
ion of all the villagers represented by
two of their number who signcd the
transnort on bechalf of all the others.
Originally, therefore, the title of the

villagers was Jjoint and there was no

registercd sub-divisions of the village."

L.A. Frceman, who for years worked in the Decds

In the Court of
Appeal of the
Suprcme Court of
Judicature

No.17 )
Judgnoent of the
Court of Appcals
Tho Chancellor

(Contta)

Registry and became kanowledgeable in the conveyancing
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system, says in his paper '"Land Tcnure in In the Court of
Appcal of the
Supreme Court of
British Guiana" that the ac uisition of land J-Ascature
No.l7
Judgneont of
by villagers began in 1842 when the planters the Court of
Appesl,
The Chanccllor,
decided to reduce wages beccuse the cost of (Conttd)

-

production had exceedcd the prices received in

the previous ycar., The labourers rofused the

rcduced wages and were ejectod from the frce houses

on the plantations., They then combiaed and

purchascd various plantations with a total of

15,700 acres foxr scttlencnt. These arcas were

surveved amd divided uo asong the purchascrs and

their families, and in Meany cases arc now villages

under the administration of tho Loc 2l Government

Board.

Dr., Ramsahoyc, a practising lowyer who has

devoted much study to this branch of the law,savs -
Miany ovnportunities were available
to the British Guioma Courts to
consider the pmobloms of Jjoint
owncrship becausc of the joint
purchase by freedmen, after the
abolition of slavery, of large
estatus and becnuse of the insti-
tution of marriage in comunity
of goods prevailing in the

country both hefore and after the
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union of the colonies in 1831. In the Court of
Appeal of the
The latter institution created Supreme Court
of Judicaturc
no problem but joint ownership No.17 ’
Judgnient of the
of large estates was a constant Court of Ap-eal,
The Chancellor
source of controversy and it will (Cont?d)

bc seen that the legislature had to
dircct its attention to the division

of property jointly owned."

I kmnow that tradition cnjoins me not to quote

the works of living authors. I do so now not in

order to break with tr~dition but becouse the

views are reoprescnlalive of the practising Bar

and show an anxiety for judicial pronouncement

on the point now being considered.

This joint owncership of which professional

and lay writers spoke had no parallel in English

law; thore ins no right of survivorship. Since

Roman Dutch law unlike English law apoplied the

conception of ownershin to land there was o

ten ey in common, but as the occupation of

co—owners or joint owners apnorroximated nore to

tenants in common in that co -owncrs could hold

unlimited shares without being able to voint to

any particul r part of the lan’' which was theirs,

it became customcry in Guyawa to spsak of ownorship
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or tenancy in common as a synonym for joint In the Court of
Appeal of the
Supreme Court
of Judicature
No.X7
Property said "there is no joint owncership in Judgmenc of the
Court of Appcal,
The Chanccllor
British Guiena only owncrship in comaon," (Cont'd)

owncership, As late as 1923 Duke in his Immovable

Por reasons which it is not neccssery to
discuss a Common Law Commission was appointed
to cxamine the state of the law. This Commisszion
reported in 1914 and as 2 result the Civil Law
of British Guiana Ordinance was pasgsced, Scction

10 3 (¢), (D)(a) and (b) are relevant:

"3, (C) the English common law of
real wvocrity shall not anply to
immovablc proverty in the Colony;

(D) there shall be -s horetofore
one comuon law for both immovable
and movable property, and all
cuestions relating to immovablo
aropoerty within the Colony and to
movable property subjoect to the law

20 of the Colony shall be ~2djudged,
detcrmined, construcd and enforced,
as fir as possible, according to the
orincinles of the common law of
Zngland applicable to poersonal
provertys

Provided that -

(2) immovable property may be held
as heretofore in full ownership, which

shall be the only ownership of immovable
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pronerty recognised by the common In the Court of
Loneal of the
law and shall not bc subject to Suprcme Court
of Judicature
any rulc of succession by pri ~Zuni- No.Ll7 ¢ ‘
Judgment of tho
ture or prefcrence of males to Court of Appcaly
The Chancellor
females, or to any other incident (Contta)

attached to land tenure or to cstatcs
in land in gngland and not attached
to personal property in sngland;

(b) the law and practice relating to
convontionnl mortznges or hypothecs
of movable or immovable property,

and to cascrionts, profits & prendre,
or real servitudces, and the right of
onposition in the case of both trons-
ports and mortgagos, shall be the
law and practice now ndministercd in

thoso matters by the Supreric Court; "

Despite the clear admonition in section 3 (D) it
has been found in practice that to apply the
Bnglish cormon law of jorsonal property to land
bristlés with difficultics.

Vaines in his work on Personal property says -
"As in the casc of rc.lty, co-ownuorchip
nay cxist in rospect of porsonalty and
the relrtionship of the co-owncrs
inter sc is dotomincd by application
of the samc rule, nwely that if pro=-
porty be pgronted to two or more
nersons simply, without ony words
of soverance, the grontees are joint
tenants, ond a right of survivorship

exists between them,"
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In Halsbury's Laws of England (3rd

Bdition) Vol. 29 p. 380, this statoment™the

law occurs:

" Concurrent owncrship of eh~ttclg nay be

. ceither joint or in comion, md in this
respect resembles concurrent intcerests
in renl e8tnteseecirrenncnnccnnesaanns
The right of survivorship nttaches
to a joint tcnancy of personnlty,
including choscs in possession and in
action, as well as to roalty until
severance, "

According to Plackstone's Comuontories,

Vol. II Pe 398 -

" '&hings norsonal may belong to their
owners, not only in severalty, but also

in joint tenancy, and in common, a5 well
28 real estatcs. They cannot indced be
vestad in coparcenary; becausc they do
not descend from the ~ncestor to the
heoir, which is necessary to constitutce
coparcencrs. But if a horse, or other
personal chattel, b2 given to two or wore,
absolutely, they are joint-twmants hercof;
and, and unless thc jointurc be scvered,
the same doctrine of survivorship shall
take place as in cstates of lands and
tenoments. And, in like momner, if the
jointuro be scvered, ~s by either of

thon selling his sharc, the vendeo and
the remaining part-owner shall be

tenants in common, without any jus

In the Court of
Appeal of the
Suprome Court

of Judicature
No.17 .
Judgment of the
Court of Apperl,
The Chancollor

(Contta)
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accrescondi or survivorship. So also, In the Court of
Appeal of the

if £100 be given by will to two or Supreme Court
of Judicaturec
more, equally to be divided betwcen No. 1%
Judgnunt of the
them, this mekes them tononts in Court of Appeal,
The Chancellor
comon; as we have formorly seen, the (Cont'd)

saae words would have done in reghrd
to ronl cstntes.

Aesiduary legntzes nd exccutors
nrc joint tenants, unles: thc testator
uscs soac exprescion which convewts
their intcroest into a tenancy in counong
and if onc dics before a division or
scverance of the surplus, the whole
that is undivided will pass to the

survivor or survivors."

In 1637 in the casc of Lady Shore v. Bill-
ingsly 23 English Report p. 607, it was held that
the surplus of a porsonal cstate bequcathed to A
and B was 2 Jjoint devisc and the doctrine of

survivorship apnlied. 7The cascs of iorley v, Bird

3 Ves. 628 and Stuart v. Bruce 3 Ves, 632 show that
this doctrinc is now cluarly cstablished ~nd apply
to personalty ns in rcalty unlcess there arc words

of scvcerance,

Hention may be made of throe mor. cas<g which
bear out the dnetrine of joint tenancy and survi-~

vorship with vespect o wcrsonnlty, the first of

which is Bone v. Pollard (1857) 24 Beav. 283; 53




10

20

-103-
In the Court of

53 EeRs 367+ The facts werei= e e
Supreme Court of
font

Two gisters carried on business Ju§i3£7ure —

Jud f th
ooty s g oo DTS,

The ‘Chanccllor

at their bankers, and an establishment (Cont'd)

and purse in commone They invested

part of their monecy in the purchase of
consols in their joint names, and they
had a balance due to them in their banke
ing account, besides o sum due to them

from their bankers on deposit notese
It was held that on the death of one, the two sisters
were joint tcenants of the consols, and tenants in
comnmon of the balance and of the deposit notes.

The second case is Re Barton's Will Trusts
(1852) 10 Hare 12; 19 L.T.0.S¢ 362; 16 Jur, 631; 68

E.R. 818 in which the facts werei=

A woman, joint tenant of a reversionary
interest in a legacy of £2,000 stock,
married; and after the marriage the husband
become bankrupt, and then the wife died,
leaving the tenant for life of the fund

survivings
It was held that by the death of the wife, the other
joint tenants of the fund became entitled to her
interest therein by survivorship; that was the

elder title to that of the husband, which also

accrued after the death of the wifej; and upon the
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death of the tenant for life, the other joint

tenants, and not the assignces of the husband,
were entitled to what had been the wifel!s share
of the fund,

The third case is the nore recent case

of Re Cohen (dececased) (1953) 1 A.E.Rs pa 378 where

the facts werese

A husband and wife lived in a flat
which was the freehold property of
the wifes The husband died in April,
1948, and Lis wife four months later,
both lenving wills under which the
plaintiffs were appointed executors
and trustees, After the death of the
wife a large number of banknotes and
coing were found hidden in the flat,
On the question whether the noteg and
coins belonged to the estote of the
hugband or to that of the wife or

equally to both,

it was held that they belonged to the estate of the

wife on the ground -

(1) That the freehold of the property

on which they were found was

vested in hers South Staffordshire

Woter Cos Ve Shorman (1896) 2 Q.B%

44, applicd; or alternatively,

(ii) The fund was intended to be e joint

fund in which both spouses were

In the Court of
Appeal of the
Supreme Court of
Judicature
N0.17 [
Judgment of the

Court of Appeal,
The Chancellor

(Cont'a)
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. equally interested, and which, In the Court of
Appeal of the
on the death of one of then, Supreme Court of
Judicature
accrued to the survivor, No.1% ~ 77

Judgnent of the
Court of Appeal,
From the above it is clear that joint The Chencgllor

(Conttd)
ownership and ownership in common are part of the
lew of personal property in England and unless the
incidents acconpanying such ownecrship have been
specifically excluded then the doctirine of sur=
vivorship applies to joint ouners in Guyana, It
mist be borme in nind that it is an Act of Parlio~
nent which has to be interpreted, not o common law
rule, In the latter case where the Courts have
given the rule a certain interpretation for & long
period of time, it would be wrong to upset the
accepted interpretation even though such interpre-~
tation is wronge No such principle applies in
interpreting an Act of Parliament,

This is the first case as far as I can
gather where the point has becen specifically raised.
The judges have long been aware of the problen but
it was always possible to decide the point in issue

without pronouncing on the question of survivorship,

Axrcher, President of the Caribbean Court of
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In the Court of

Appeal, referred tov it in Dhanrajie ve Baijnouth, Appeal of the

Supreme Court of
Judicature

Civil Appeal Noe 5 of 1963 when he said - No.17

Judgnent of the

Court of Appeal

The ‘Chanccllor
(Contta)

"The Civil law Ordinance, Cape. 2,
while disavowing the application of the
cormon law of real property in natters
affecting immovable property failed to
particularise the branch of the English
Iaw of personal property, nanely, lease-
holds, choses in possession, or choses in

action, to be applieds"

In Honoman v, Haornandan (1944) L.R.B.G. pe 208

Rlackall, Verity and Malone, C.JJ., said -

"The next point for consideration is
whether upon Sockary!s death Katie
succeeded to & life interest in her
nother's noiety, or whether that moiety
fell into the residues in other wards
whether the devise operated to create a
joint ownership or an ownership in comnon.
As to this the four unities of possession,
interest, title and time which characterise
o joint tenancy of real estate in England
apply also to a joint ownership of chattels,
Although then the English common law of
real property does not apply to immovable
property in this Colony, the principles
by which the Courts in England are guided
when deciding whether a tcnancy is joint ar

in conmnon are relevant,"

Gordon, J. nnde reference in Jansen ve. Jansen
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Noe 805 of 1959 Dererara, ag follews:= In the Court of

Appeal of the
Supreme Court of

" On this interpretation the effect Judiczature
Hool7 ’
of the gift will therefore be that the Judgnent of the
Court of Appeal,
bequest is an absolute gift to the four The Crancecllor
(Contta)

beneficiaries naned in undivided sharess—
i.es as Joint Tenants, in view of the
absence of words of severance and the
principle established by the case of

Hanonan v, Harnondan 1944 Be.GeL.Re pe 201,"

In his judgnent in this case Bollers, C.J. said =

" In England when two or nore persons
took as tenants in cormon, the share of
each was treated as a separate iten of
property, which could not only be trans-
ferred by hin in his lifetime but which
would pass on his death to his represcntatives
In the case of joint tenancy, the rights of
each were extinguished by his death so as to
increase the interest of his survivor or
survivorse A joint tenant, however, could
transfer his interest in his lifetime thoggh
not by wille In other words, the joint
tenant could sever the jointure by alicno-
ting his interests By section 3D of the
Civil law of British Guiana, the law
relating to immovable property in this
Colony is deternmined according to the
principles of the comnon law of England,
applicable to personalty. Hence the
principles by which the Courts of England
are guided when deciding whether a tenancy

is joint or in common are relevant in
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determining whether in this Colony a In the Court of
Appeal of the
tenancy is joint or comnons See Supreme Court of
Judicature
Honoman ve Harmondon, LeR.B.Ge (1944) No.17
Judgnent of the
ppe 201 and 208, This situation, to Court of Appeal,
The Chanccllor
ny nind, all the more serves to indicate (Contta)

that the signatories to the agreement
contemnplated a joint sale and purchase
of the property by Mortimer and De Camp,
on the one hand, to the plaintiff on

the other, which was never completeds"
Dalton, J, writing on the Civil Iaw seems to

express the view that the Deceased Persons Estates
Ordinance, 1917 precluded the possibility of

survivorship:

" The purpose of the Deceased Persons
Estates Opdinance, 1917, was, anongst other
things, to effect the same purpose as has been
done in England by the Iand Transfer Act,
1897 whereby real estate, vested in a person
without a right in any other person to take
by survivership, on his death and notwithstanding
any testamentary disposition, becomes vested in

his personal representative or representativese"
I an unable to accept this view of Dalton, Je
(if I have not misunderstood hin), as the Iand
Transfer Act, 1897 section 1 (1) is "Where real
estate is vested in any person without a right in any

other person to take by survivorship it shall, on

his death, notwithstanding any testanentaxry
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disposition, devolve to and become vested in his

personal representative or representatives from

tine to time as if it were a chattel real vesting
in then or hinm,"

The Act was designed to regulate the devolue
tion of real estate and was not intended to abolish
survivorships The Deceased Persons Estates
Ordinance, 1917, did not mention survivorship.

Two important questions remain to be
answered, Is there any section in the Civil Iaw
Ordinance which excludes survivorship, Douglas, Je

in Barry ve Mendonca (1923) L.R.B.Ge 107 said:

"That such a gysten of co-ownership still exists

is recognised by Ordinance Nos 13 of 1914 and its
anmending Ordinance No. 12 of 1920, I anm of opinion
that the Civil Iaw Ordinance has not altered the
rights or remedics of such CO~OWNGTS sseveeeo’

I do not think Douglas, Je. neant to disavow
section 3(D) Cape 2 which said that the law of
immovable property was to be adjudged according to
the principles of the camon law of England

applicable to personal property. What he was doing

was to naintain the rights of a co-owner acquired

In the Court of
Appeal of the
Suprene Court of
Judicature
Nool7
Judgment of the
Cotict of Appeals
The Chancellor
(Contra)

D
L)
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beforc 1917 and that those acquired rights could In the Court of
Ay peal of the
Sv;xne Court of

not be impinged by an act after 1917 which Jutt o adre
]' [ _‘ I..7 .
Jucznent of the
would not have bee:: lawrf::l before 1917, Couxt of Appeal,
1‘h(;/ ';';;F’ILC . ,:_ oxr
flontta)

Now section 2(3) of Cap. 2 is as followse

" 2, (3) Nothing in this Ordinance
contained shall he held to deprive any

person of any right of ownership, or other
rigﬁt, title, or interest in any property,
novable or immovable, or of any other right
acquired before the date aforesnidsy and
where in any natter whatsocever any right
is founded upon 2 rule or custon of Romane
Dutch law or procedure for which there is
no equivalent in the English common law,
or where the English common law in the
opinion of the Supreme Court is not
applicable owing to any special local
conditions for which no provision is nade
by this or any other Ordinance, effect

nay be given to the RomaneDutch rule or
procedure to the extent the Supreme Court
deens advisable in the interests of equity

if that Court is go adviseds"
The first part of the subesection dealt with
the saving of existing rights, These persons who in
1916 were co-owners could not I apprehend be subjected
to survivorship nor couvld a co~owner even at this date

oscouire the property of the other co-owner on the

latter's death if such omership dates prior to 1916,
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The second part of <the sub-section is not very In the Court of
Appeal of the
Suprene Court of

helpful at the present date; it is sub=divided Judicature

NOQl? Tt
Judgnent of the
Court of Appeal,
Th¢ Chancellor

(Contta)

into two parts (a) where a right is founded upon
a Tule or custan of Roman Dutch law or procedureca
This I think is applicable to individual cases
not to the general law of the country; and (b)
where the English common law is not applicable
owing to special local conditions for which no
provision is made in Cap. 2 or any other Ordinance,
then effect nay be given to the Romon Dutch xule
or procedure.s This part of the section does not
affeot the point under discussion as there are no
special local conditions which nake the BEnglish
camon law inapplicable.

I an therefore reluctantly compelled to hold
that the English law of survivorship is the law
of Guyana and all property, irmovable or novable,
held in joint ownership passes to the survivor on
the death of one of the joint ownerse

The second question is whether Pln. Endeavour,
the subject of this litigation, was held in joint

ownership by Mortiner and De Canps

I have endeavoured to show +that prior to 1917
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cow-ownership was the forn of ownership by which In “he Court of
Appeal of the
Suprene Court of

two or nore persons could own land, After 1917 Judicature

No.17 -

Judgnent of the

those responsible for the mechanics of preparing Court of Appeal,
The Chanccllor

(Contta)

title to land assuned there was no joint ownership

as understood in England and all conveyances of land

to two or more persons were conveyances as owners

in commone Duke took the view there was no joint

ownership in Guyana, He was Reglstrar of Decds

end of the Supreme Court from 1933 to 1944. Because

of the assunption that there was no joint ownership,

the Registrar conveyed an undivided half share of

Pln, Endeavour to Sheila De Camp and others as

heirs of HeBe De Camp, on the 18th February, 1963

This indicates that Singh hinsclf was not claining

Hannsh De Canpt's interest in the land, His owner-

ship in Pln. Endeavour was to hin ownership in commaone

Joint ownership rust be the voluntary act of partiesg

it is not forced upon persons by the Courts. Further

nore when the Chief Justice granted a declaration of

title in favour of Singh and De Camp he was not

giving consideration to the manner in which the

plantations were to be held; he was granting then a

legal title and left it to the Registrar to register
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the title. In view of the subsequent cvents, In the Court of
Appeal of the

Supreme Court of

it is clear the Registrar registered title as Judicature -
Noe 17
Judgnent ot the
i o i A 1
owners in cormone I therefore hold that Singh Eﬁgrghggcé%,?ﬁb’
(Conttd)

and De Canp held as owners in cormon and on the
death of De Camp her share did not pass to Singh,
Indeed, having rcgard to the prevailing belief in
émyana, I consider that all conveyances presently
held by more than one person should be treated as
ownership in cormon and future conveysnces should
be in accord with the specific wishes of those
trensporting irmovable property; I also think that
legislation clarifying this patter should be

enacted at an early dates

In cxpressing the vicw that whenr onersons
have for o long aumber of vears becen acting under
a mistcoken belief of what the law is and should

not be penaliscd as a conse:ucnce, I have some

susvort in the casc of James v, Unitad States ~

Vol. 366 United States Reports 15.5.1961. In that

case one Jomes had cmbezzled 2 certain sum of

money and had not included thc embezzled ancunt in

his income tax rctum. Hc was convicted of wilfully

attempting to cevade fedcral incomc tax. On appeal
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the court held that 15 vears peviously the In the Court of

sppealof the
Suprene Court

Judica
Court had dcecided that cmbezzl.d woney .. uut QENEH%%Q%EEQQ‘-

Judgnent of the

) . ' T . . Court of Aippeal,
gross incone and although the 15 year ola The Chancollor

(coutta)
decision 7as being overiuled by holding embezzled
money to be rceturnablc as gross incone, the

conviction would be quashed on the ground there

could be no wilful c¢vasion in the circumstncces.

In Bray v. Colcnbrander (1953) 1 All E.R.

1090, the Crown sought to challcenge the correct-

ness of two decisions vhich had stood for 28 and

15 vears. In his sp.cch dismisciang the aspeal

and holding the two decisgions correctly decided,

Lord Hormand said:
" If, instcad of being fully satisficd

that Bennctt v, liarshall had correctly

intcrpreted the reasoning in Foulsham v,
Pickles, we had comc to think, on a nice
balance of considerations on one sidc and
the other, th 't the Crown's argumcnt in
the aopeals should, on the whole, be
preferred, what would our duty have been?
Ought we to have givan Jjudgment in favour
of the Crown? Or ought wc to have had
regerd to the hardships and injustices
which night result? The point is this,

In 1937 Bennett v, Marshall was decided,

Leave wns obtained to appeal to this House,

but nothing followed on that, In the
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succossive Fiuwnc. Letp votween

1938 and 1950, wheon the asscssments

in the v»resent casus were, I think,
nade, tho Inland Revenue could have
laid before Parliament a clausc to

nake it clear for the future that the
placc where the employee nerfommed his
dutics was a rclevant circumstance in
considering the localitvy of the wnploy-

mnent. MNothing was done. But now this

apneal is taken, and if it had succceded

it would havce rendored o number of tax-
payecrs liable to addition~l assessnents
going back six vonrs. In the interval
betwecen 1938 amd 1950 many puople nust,
I should think, have cntered into con-—
tracts of cmnloyment with 2 tract of
future time in the faith that the place
of payment of their salaiy was conclu-
sive in scttling vhether they would have
to pay British income tax on the actual
amount of their remuncr:stion remitted to

the United Kingdon, or on the whole

spmount »f their remuncration., That would

have been for then of great importance

when thcy were negotiating the contract,

+his matter was mentioncd at the hearing

but it was not dcbated. I would have
asked that it should be debated if the
conditions in which it might have been
important had not evapornted by the con-

clusion of the argumcents I anm still in

doubt about vht sur duty would have been

In the Court of
Apoeal of the
Suprceme Court
of Judicaturc
Nor2
Judgnent of the
Coyrt of aAppeal,
The Chancellor
(Cont'd)

if thosce conditions had still boen prescent.

..
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I have formed no opinion about it, In the Cwurt of
Arwear of the
save on this one point, that in Suprume Court
of Judicature
nodcrn times it would be unrcalistic No.:7
Judgnent of the
to attach morc imnortance to a dis- Court of A)poal,
Thi: Chancellor
position of property m~de on the faith (Cont*a)

of a judicial dccision than to a con-
tract with a tract of futurc tinme
entered into on the faith 5f a judicial

dcecision. "

10 Sincc Pln. Endcavour was not held in joint

owncrship, and for thce rcesons alrcady gziven, this

aprcal nust be dismissed with costs herc and in

the Court below,

Dated this 28th d:w of October, 1966,

KENNETH S. STOBY,

CHANCELLOR,
I\TO. 18
JUDGMENT OF THE COURT T2 the Court of
OF APPEAL (PERSAUD J.) Appeal of the

Supreme Court
of Judicature
20.  PERSAUD,J.A No.1s
Judement of the
Court of Appeal
The relevant facts are set out in the (Persaud J).

judgment of My Lord the Chancellor, and I do not

propose to reiterate them here unless it is nee-

cesary to do so to expand any point in this judement.

While I agree that the nature of the interest
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held by Dixie Fleetwood Mortimer and his sister In the Court of
Appeal of the
Supreme Court
Harmah Beatrice De Camp in Pln. Endeavour may be of Judicature
No.18
Judgment of the
irrelevant to ascertaining the intention of the Court of Appeal
Persaud J,
(Cont%.,)
parties to the contract, yet it may be useful

to make a few observations of my own on that
question, particularly so &s counsel for the
appellant has sought to argue his submissions on
both assunptions - that is to say, that Mortimer
and De Camp held as joint tenants, as well as
tenants in c¢ommon. Counsel urged that if they were
joint tenants then upon De Camp's death on February
23, 1950, her interest accrued to the surviving
tenant, and therefore the intention of the parties
to the contract executed on July 26, 1951, having
been to dispose of the whole of Pln. Endeavour,

the contract caught the entire propertys alter-
natively, if they held Pin. Endeavour as tenants
in common, then the contract would have caught
Mortimer's interest, that is, half of the estate,
and as a result he ought to be made to convey his

interest to the appellant Singh for either of two
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reasons, viz., he misrepresented to Singh that In the Court of
Appeal of the

Surreme Court
his sister was alive and would execute the con- of Judicature
No. 18
Judement of the
tract, or if he was not guilty of misreprescnta=- Court of Appeal
' Persaud J,
(Cont'd.)
tion, impropriety, misconduct or fraud, equity

will compel him to convey whatever intecrest he
ovmed on the date of the contract. Mr. Haynes
further submits that there is no place here for the
application of the doctrine of mutuality, but that
in circumstances such ac these, equity will inter-
vene by making a fresh contract and enforcing that
contract againgt the party who executed it.

Pln. Endeavour, together with another plan-
tation called Johamma, was acquired by Dixie Fleet-
wood Mortimer and Hannah De Camp on October 20, 1956,
upon a petition to the Supreme Court under the pro-
visions of the Title to Land (Prescription and Limita-
tion) Ordinance Chapter 184, the Court declaring that
by virtue of the fact that they have been in the sole
and undisturbed possession of upwards of 30 years,
"the said petitioners have by such sole and undis-
turbed possession for the period aforesaid acquired

title (to the two estates) and are entitled to the
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conveyance thereof.” 1t is to be observed that In the Court of
Appeal of the
Supreme Court

there are no wards of severance used, and this of Judicature
Judgment of the
Courv of Appeal

indicates, says Mr. Haynes, that the two people Persaud, J.

(centtd).

acquired the property as joint tenants.

Prior to the enactment of the Civil lLaw
of British Guiana Ordinance (Chapter 2) in 1917,
co-ownership of land was recognised by Roman-Dutch
law, but joint ownership was recognised only in
certain cases, as a result of contract, rartnership,
Joint purchase succession or marriage in community
of goods. All other forms of co-ownership were
regarded as interests in common.

It should be borne in mind that there was at
one time a svstem of purchase of land inthis country
whereby two or threc persons would acquire title
in undivided shares to land, notwithstanding
that the purchase money was subscribed by several
persons. Difficulties arose whenever the other
subscribers or their descendants were required to
prove their title. The difficulty was resolved by
the courts introducing the idea of the trust, and

holding that the interest of the other subscribers
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muet be protocted accordingly. In the Court of
Appeal of the
Supreme Court
(See Muller v. Elliot (1864) L.R.B.G. of Judicature
No.18
Judement of the
0.S. Vol. 2, 138). This point of view was Court of Appeal
Persaud J,
(Cont'd.)

bound to take root in the judgest minds as soon
as they appreciated that it would never have been
intended by the various purchasers that their
interests should accrue to the surviving purchasers,
Ag from Jamwary 1, 1917, the law governing
immovable property in this country ceased to be
Roman-Dutch Law, except in so far as it has been
expressly retained by statute.

(See Mohamed Din v. Boodhoo and Tetry (1949) L.R,B.G.

219).:. . The words of section 3 of the Civil Law
of British Guiana, (Chapter 2) are quite plain,
That section provides -

"From and after the date aforesaid .....
the law of the colony relating t0 eececses
immovable or real property and chattels real,
and all matters relating to any of the
aforesaid subjects, and the law of the colony
relating to all other matters whatsoever,
or not, shall cease to be Roman-Dutch |aw

and as regards gll matters arising and all
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rights acquired or accruing after the date In the Court cf
Appeal of the

aforesaid (Jamary 1, 1917), the Roman- Supreme Court
of Jadicatvure
Dutch Law shall ceacse to apply to the No«18
Judgment of the
colony". Court cf Appea.l
Persaud J
(Cont'd.s

The section goes on to provide that the
common law of the colony shall be the common law of
England as at the lst January, 1917, and after
precluding the English common law of real property
from applying to immovable property in the colony,
further provides as follows (sub-section D) -

"there shall be as heretofore one common
law for both immovable and movable property,
and all questions relating to immovable
property within the coleny and to movable
property subject to the law of the colony
shall be adjudged, determined, construed
and enforced, as far as posegible, according
to the principles of the common law of

England applicable to personal property."

Personal property may be owne’ by several
persong jointly or in common, and the right of sur-
vivorship attaches to a joint tenancy of personalty,
but not so to a tenancy in common. Ownership in
common may arise either from the severance of

joint tenancy, or from a gift to two or move pevsons
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As far as I am awarec, neither of these incidents I the Ceount of
At
S
is applicable to the instant case. It will, of .
Nec. 19
Judgmeunt of the
therefore, be of some interest to examine a few Court oi Appeal
Persaud J,
(Cont'a.)

of the decisione on this matter. In Tinoman ve

Haroandan (1944) L.R.B.G. 201 at page 208, the

West Indian Court of Appeal accepts that English

common law of real property does not apply to im-

movable property in this country, but that tho

principles by which the courts in England are

guided when deciding whether a tenancy is joint

or in common are relevant. The judgment sought

to lay down a general rule to the effect that -

"joint ownership is not favoured
on account of the right of survivorship
that attaches .etoit, and in a will any
words that denote an intention to give
to each of the legatees a distinet
interest in the subject of the gift will
be sufficient to make them tenants in

common "

It scems, thercfore, that there can be both joint

tenancies as well as tenants in common in relation to

land in Guyana, depending on the language of the

document of title and the circumstanceg awnd 1n
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administering the doctrine of Equity, the In the Court of
Appeal of the
Supreme Gourd

Courts would be more disposed to hold in favour of Judicature
No.
Judégznt of the

of tenancies in common rather than joint ten- Gourt of Appeal
Persaud J,
(Cont 1d.)

ancies. Duke in his Treatise on the ILaw of
Immovable Property says in a footnote that there
is no joint ownership in British Guiana, but only
ownership in common, and in the body of the
treatise, he says =

"It will be eonceded that two persons
can join in one petition and epply for
prescriptive title in resrect of the

whole, and the title which';mn be ob-

tained by each of them will be an

undivided interest being one-half".

I would, therefore, hold that in this case
Dixie Fleetwood Mortimer and his sister Hannah
Beatrice De Camp held Pln. Endeavour as tenants in
common.

Now, to the interpretation of the contract
itself. Mr. Haynes concedes that it was the inten-
tion of the signatories to the contract (Mortimer
and Singh) that the whole of Pln. Endeavour should

be sold. On the assumption that there is a teanacy
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in common, it is contended for the appellant In the Gourt of
Appeal of the

Supreme Courd
that the court should make a new contract of Judicature

No.

Judégznt of the
for the parties in that Mortimer (represented Court of Appeal

Persaud J,

(Cont 'd).

by the respondent) should be made to pass his
undivided half of the estate tc the appellant.
In this regard great reliance has been placed

on Horrocks v. Rigby 9 Ch. D 180, A.G. v. Day

(1748) 27 E.R. 992, and Basma v. Weekes (1950)

2 A1l E.R. 6.

In Horrocks v. Rigby, the plaintiff had

entered into a contract with two tenanis in
common for the sale of the entirety, and it was
found that one of those supposed tenants in
common had no interest whatever in the property.
It was held that there would be judgment for
srecific performance with abatement. In the
course of his judegment, Fry, J referred to 4.G.
v. Day in which a contract had been entered into
between tenants in common in tail after which cne
tenant died leaving heirs in tail. In that case

Lord Hardwicke said (1 Ves. Sen. 22.).
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non the other hand, if onw the death In the Court of

Appeal of the
of one of the tenants in common who con- Supreme Court

o Judicaure
tracted for the sale cf the estate, the Xes 13

Juiprient of the
purchaser brings a bill against the sur- Cocurt of Appeal

rersaud d,
vivor desiring to take a moiety of the (Cont 'd.)

4

estate only, the interest in the money
being divided by the interest in the
estate, I should think (though I give no
absolute opinion as to that) in the case
of a common person he might have a con-
veyance of moiety from the survivor, al-
though the cont:act cannot be executed

against the heir of the other."

.

In Basma v. Weekes and ors. the {#{st three

respondents agreed to sell to the appellant two
houses in Freetown, Sierra leone, of which thev were
tenants in common. Under the law of Sierra leone,
the first respondent, being a married woman, had no
power to enter into a contract without the concur-
rence of her husband. It was contended on behalf of
the respondent as the contract could not as a resnit
be rerformed in its entirety, there could be no order
for specific performance against the other respondents.
It was held that although the first respondent had no
power to convey her interest, there were no srtciai

circumstances which would make it wrong &6 grawt



10.

20.

-126-

specific performance of the contract in regard In the Court of
Appeal of the

Supreme Court
to the interests which belonged to the other of Judicature
No. 18
Judgment of the
respondents, and, therefore, the appellant was Court of Appeal
Persaud o,
(Cont 'd.)

entitled to enforce the contract against the other

respondents.

A distinction can immediately be drawn be-

tween the cases referred to above and the instant

case, and that is, that in the former contracts

were signed by all the parties who were purporting

to enter therein, whereas here the other vendor, viz.

Hannah De Camp had not signed the contract., In fact,

she could not, as unknown to Mortimer and Singh, she

was already dead. When it is bormo in mind that it

was the intention of both Singh and Mortimer that

mn

the contract was to be made complete by the signature

of De Camp so that the whole estate might be sold,

I cannot acquiesce in the appellant's contention.

In other words, it was not the contract contemplated

by the parties that only a half of Pln. Endeavour

should be sold,

In Mortlock v. Buller 10 Ves. jun. 315,

another case referred to by Mr. Haynes, thc Lovd
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Chancellor thus expressed himself — In the Court of
Appeal of the
Supreme Court

", ....if a man having a partial interest of Judicature
No. 18

in an estate, chooses to enter into a Judgment of the
Court of Appeal

contract, representing it, and agreeing Persaud, J,
(Cont 'd.)

to sell it, as his own, it is not com-
petent to him afterwards to say, though
he has a valuable interest. he has not
the entire, and therefore the purchaser

shall not have the benefit of his contract.”

That case would on the surface appear to

support the appellant's contention, but, in ny

opinion, there is a distinction between that case

and this case. Here Mortimer was not seeking to

sell his interest (whatever that was) to Singh;

the arrangement was, as I have already indicated,

was to sell the entire estate, and if this is & t{rue

view of the facts, then the contract could rct have

been complete until it was executed by Hannah De

Camp if alive, or by her personal representative if,

as was the case, De Camp was dead, on the day of the

signing of the contract.

Where a promise is intended to be
made by several persons jointly, if any
one of those persons fails to enter inte
the agreement, or to execute the ingiru -

ment of the agreement, there is no contrace
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and nd' liability is incurred by such In the Court o
Appeal of the
of them as have entered into the agree- Supreme Court
of Judicature
ment . " “No. 18

Judgment of the
Court of Appeal
(Hals. Laws of England, 3rd Ed. para. 100),. Persaud J,
(Cont 'd),
Even if my view that Mortimer and De Camp
held Pln. Endeavour as tenants in common is wrong,
and the correct legal position is that they were

Joint tenants, this appeal would, in my judgment,

still fail. In lLeek and Moorlands Building

Society v. Clark & ors, { (1952) 2 All E.R. L92),

a husband and wife were in possession of premises

under a joint tenancy. By a contract of sale,

the husband agreed to buy the premises from the

landlords subject to the exisiidng tenancy, and by

another contract he agreed to sell the premises to

C, vacant possession to be given upon completion.

C mortgaged the property to the plaintiffs. The

wife had no knowledge of the herms of the sale to

C or of the mortgage, nor did she authorise the

termination of the joint tenancv. On a claim for

possession, it was held that in the absence of

express authority it was not competent for
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one of two joint temauts to surrende; rights
held jointly.

For the reasons 1 have endeavoured to
T agree with

give, I would dismiss this appeal.

the order proposed by the learned Chancellor.

G.L.B, PERSAUD,
Justice of Appeal
(Acting).

No. 19

JUDGMENT CF THE COURT
OF APPEAL (CUMMINGS J.)

CUMMINGS, J.A.

on the 26th day of July, 1961, the

plaintiff (appellant) and the defendant's (respon-

dent 's) husband executed the following agreement of

sale:

"MEMORANDUM OF SALE made and entered
into this 26th day of July, 1961, at the
city of Georgetown, county of Demerara
and colony of British Guiana, by and
between DIXIE FLEETWOOD MORTIMER, also
called Dixie Fleetwood Trotz of 57 New
Road, Vreed-en-Hoop, West Bank, Demeravx

and HANKLH BEATRICE DE CAMP, of the siwme

In the Court of
Appeal of the
Supreme Court
of Judicature
No.
Judégént of the
Court of Appeal
Persaud, J,
(Cont 1d).

In the Court of
Appeal of the
Supreme Court
of Judicature

No.19

Judgment of the
Court of Appeal
Cummings, J.
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address hereinafter referred tc as the In the Court of
Appeal of the
VENDORS and A.P. SINGH of 37 Brickdam, Supreme Court
of Judicature
Georgetown, Demerara, hereinafter re- Ne.19
Judgment of the
ferred to as the PURCHASER: Court of Appeal
Cummings, J,
(Cont'd.)

PARTIES: The Vendor and the Purchaser
which term shall include the
heirs, executors, administrators,

and assigns of the parties hereto.

PROPERTY: PLN. ENDEAVOUR adjoining Pln.

10. JOHANNA in Hogg Island, with the
scrap iron, brass and other
appurtenances thereon.

PURCHASE  The sum of $2,500 (two thousand
FRICE:
and five hundred dollars) of which
the sum of $100.00 (one hundred
dollars) is being paid on the
signing of this agreement
(receipt whereof is hereby acknow-
ledged). The talance of purchase

20. price to be paid on the passing
of transport.

CONDIT- This agreement shall and is ex-

fons pressly made subject to the agree-
ment of sale and purchase with D.
YHAP dated 32nd June, 1957. When
1t becomes necessarv a further
sum of $950.00 will be advanced

to D. YHAP and deducted,

TRANSPORT: To be advertised and passed as

30. soon as title is acquived by the
Vendor.
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In the Court of

EXPENSES : to be borne equally by the Appeal of the
Supreme Court
Vendor and Purchaser, of Judicature
No. 19
Tudgment of the
IN WITNESS WHERECF the parties have Court of Appeal
Cummings, J,
hereunto set their hands date and vear (Cont *d).

and first above written in the presence

of the subscribing witnesses:

D.F. Mortimer
¢essvss0eersborosce

VENDOR

A.P, SINGH

PURCHASER
WITNESSES :
l. Ina Mortimer.
2. Karan Singh.

The defendant died on the 17th day of Dec-
ember, 1961, intestate and without having performed
the agreement.

His widow, Ina Mortimer, obtained Letters of
Administration of his estate on the 1l6th March, 1963.
She proceeded to vest title of her late husband's in-
terest in Pln. Endeavour in her three children and
herself. The appellant opposed the Transport and duly
followed up his opposition with the proceedings in this

action in which he claimed -

(a) Specific performance of £ne agreement
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(b) A declaration that the opposition wes In the Court of
Avrpeal of the
just, legal and well-founded. S rrame Court
of Judicature
Nos 19
(c) An injunction restraining the re- Judgment of the
Court of Appcal
spondent from passing the Transport Cummings, J,
(Cont'd.)

or in any way disposing of the

property.

(d) In the alternative, damages for the

loss of bargain.

(e) Such other order as the Court may

dden fit.

The document to which I have referred pure
ports to be a Memorandum of Sale between Mortimer
and Hanngh de Camp as the Vendors and A.P. Sinch as
Purchasere. It is important to observe that it was
not signed by de Camp and that one of the teims
was that Transport was "To be advertised and passed
as soon as title is acquired by the vendor."

The evidence disclosed -

(1) That Hannah de Camp was Mortimer's
gister and that she was not alive at the time of
the gigning of the agreement, having died at Sheet
Anchor, Egst Canje, Berbice, on the 23rd of Feb-ary,

1960.
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(2) The property, Pln. Endeavour, was In the Court of
Appeal of the
Supremne Court

owned by Mortimer and de Camp under Transport of Judicature
Foo 1y
Judgmont of the
No. 675 of 1957, which was registered as such Cour:. of Appeal

Cummings, J,
(Cont'd.)
by Order of the Court in accordance with the

provisions of sections 3 and 4 of the Title to
Lanad (Prescription and Limitation) Ordinance,
Cap. 184.

(3) Upon the siening of the agreement
the appellant paid $100 to Dixie Mortirer.

(4) Pin. Endeavour comprised 118 acres
which the appellant values at $12,000. Neverthe-
less, he said that the present value of land in
Essequibo is now $700. per acre and it was around
$40C per acre in 1961 ~ 1962,

Upon a consideration of the terms of the
agreement, the manner of its execution and the eviae
dence referred to, the learned trial Judge found that:
it was the intention of the appellant and respondent
to sell and purchase, respectively, t%e whole of the
property described in the agreement, "because it is

not stated in the agreement whether the two vendovg

hold the property in equal shares or I wial propovtion
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the property ie held by them, or whether the In the Court of
Appeal of the
Supreme Court
title to the land was in the name of Hannah of Judicature
No
Judgrient of the
de Camp and the title to the movable property Court of Appeal
Cummings, J,
(Cont!' d.)

in the name of Dixie Mortimer or vice versg.

He said he wae also influenced in this finding
"by the circumstance that in the body of the
document the parties are described as the vendor
and purchaser, that is to say, the singular is
used and not the plural, which would suggest
rather that the parties contemplated a single
joint salel"

Although the learned trial Judge was of the
view that he ought not to have looked at the
Transport for assistance in arriving at the inten-
tion of the parties, he nevertheless did consider
the case also on the basis that he could have looked
at it.

In Plont v. Bo ’ (1897) 2 Ch., X, agreed
to sell and A. to buy "24 acres of land freehold and
all appurtenances thereto at Totmanslow in the r .rish

of Draycott in the County of Stafford." Da: o
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evidence wag admitsed to didentify the land. In the Court of
Appeal of the

Supreme Court

A fortiori, would title deeds with the exact of Judicature
No. 19
Judgment of the
description and reference to a plan be admiss- Court of Appeal

Cummings, J,
(Cont'd.)
ible?

It is also trite law that evidence of
surrounding circumstances ig admissgible, not to
vary the written document, but to show what was
the object appearing from those circumstances

which the person using the words had in view -

per Lord Blackburn in River Wear Commissioners v.
Adamson, (1877) 2 App. Cas. p. 743 at p. 763.

Looking, then, at all the evidence, that
is, the oral evidence, the agreement and the
Transport, what was the intention of the parties?

I find it difficult to believe that Mor-
timer was unaware of his sister's death which took
place in Berbice over a year prior to the execution
of the agrecment.

In his judement the learned trial Judge said:

"The strong inference to be drawn
from the circumstances in that the

signatories to the agrecment were wou
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aware of the death of Hannah de Camp In the Court

of Appeal of ‘the
at the time of the signing of the Supreme Court

of vadicature
agreement and fully expected that she No.

Judgment of the
would at a subsequent date append her Court of Appeal

Cummings, J,
signature to the ‘document which would (Cont'a).

complete the sale and the purchase of

the whole property."

I agree that that is an inference that can
be drawn, but it is the only one? There ic no evi-
dence that the agreement was drawn up by a lawyer.
On the contrary, it seems quite clear that it was
drawn up by a layman or laymen. The penultimate

"
claude of the agreement stipulates: Transportto be
advertised and passed as soon as title is acquired
by the Vendor." In construing the document the
maxim "ut res valeat gquam pereat" is germane.
Surely this clause must mean that a title was to be
acquired by the person selling before he would be in
a position to convey. It is quite clear from the
Transport that Mortimer and de Camp were owners of
undivided halves of the property mentioned and
described therein since 1957. The title to be

acquired by the Vendor could not then include
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Mortimer's half. Was not Mortimer stipuleting In the Court
of Appeal of the
Supreme Court

that he could acquire his sister's undivided of Judicature
No. 19
Judszment of the
half and then transport the whole property to Court of Appeal

Cummings, J,
{Cont'd.)
Singh? Might he not have known of his sister's

death and thought that he could acquire the
property as an heir or by purchase from her or her
heirs? This clause of the agreement will be
meaningless if it were not referring to the ac-
quisition of de Camp's undivided half share. It
seems to me that this inference is stronger than
the one drawn hy the learned trial judge.

The facts upon which the trisl Judge based
his inference are before this Court and are not
disputed. This Court is then in as good a position
to draw ite own inferences if it considers that the
facts do not support the trial Judge's inference.
The inference I draw from the facts is that Mortimer
intended to sell his undivided half share in the
property mentioned and fully described in Transport
No. 675 of 1957, and later to acquire his sister's

portion, whether she was dead or alive, and tvaws por5

it to Singh.



10.

203

~138~

I am reinforced in drawing this inference In the Court of

Appeal of the
Supreme Court

by the view I hold regarding co-ownership in Guyamna. of Judicature
No. 9
Judgement of the

I am of the opinion that the incidents of co-owner- Court of Appeal
Cummings, J.

(Cont 1d).

ship in Guyana are the same as they were under the

Roman-Dutch Law.

Section 2(3) of the Civil lLaw Ordinance,

ap. 2, provides:-

"(3) Nothing in this Ordinance con-
tained shall be held to deprive any person
of any right of cwnership, or other right,
title, or intore;t in any property, movable
or immcvable, or of any other right e
acquired before the date aforesaid; and
where in any mattér ﬁhgbsoever any right
is founded upon a rule or custom of Roman-
Dutch Iaw or n»rocedure for which there is
no equivalent in the English common law,
or where the English common law in the
opinion of the Supreme Court is not appli-
cable cwins to anv special local conditions
for which no provision is made bv this or
any other Ordinance, effect may be given
to the Roman-Dutch rule or procedure to the
extent the Supreme Court deems advisable
in the interest of equity if that Court is

so advised,"

In Barry v. Mendonca, (1923) B.G.L.R. p.

107, Douglas, J., at page 109 said:



10.

20.

-139-

"In Roman Dutch Law then as adminis. In the Court of
Appeal of the
tered in this colony up to the 31lst Supreme Court
of Judicature
December, 1916, a co-proprietor had no No. 10
Judgment of the
right to put up a house or fence in a Court of Appeal
Cummings, J,
portion of the common property without (Cont'd).

permission. That such a system of co-
ownership still exists is recogniced
by Ordinance No. 13 of 1914 and its
amending Ordinance No. 12 of 1920, I
am of opinion that the Civil law
Ordinance has not altered the rights
or remedies of such co-owners and that
section 2(3) of Ordinance No. 15 of

1916 is applicable."
Whether the Courts universally considered that this
was a correct statement of the law does not clearly
energe from the other decided cases; but they have
go acted during the past fifty years as if it were;
and the conveyancing - practice in this ccuntry has
always proceceded and still does proceed on this basis.

Ag eminent a jurist as Duke (subsequently
Duke, J.) stated in his treatise on "The Law of
Immovable Property in British Guiana." "There is
no joint ownership in British Guiana, but only

ownership in common." He made this remark while

dealing with the conveyancing practice witw veqgavd
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to the acquisition of pregcriptive title in In the Court of
Appeal of the
Supreme Court

respect of an undivided interest, and the reason or Judicature
Nos 319
Judgnment of the

for the remark was probably based upon his Court of Appeal
Cummings, J,
(font d.

knowledge of the conveyancing practice at that
time.
The conveyancing practice in 1963 is
evidenced by the annotation on Transport No. 675
J
of 1957: Undivided half in remainder here-in
(share of H.E. de Camp) transported to Sheila de
12, Camp et all on 18,2.1963. No. 337." That inter-
pretation of the effact of the title issued to
Mcrtimer and de Camp is not confined to the Regis~
trar of Deeds and his conveyancing officer. 7%
is the internretation that has been given to such
a deed by the Courtc of Justice of this country
long pricr to the introduction of the provisions
of the Civil Law Ordinance of 1916, Cap. 2, and,
so far as I have been able to ascertain, has
never been derarted from by aryJudge up to the
20, present moment. Any member of the public who

acquires or sells land jcintly with another

has always understood and still understawnols
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that he is acquiring an undivided right, title
and interest which is his and which he is free
to alienate by deed inter vivos or testamentary
gift without let or hindrance from anyone. It
has always been held, and is still held by the
Courts, to pass to his heirs upon intestacy. I
accept as a correct statement of the law on this
topic the follow{ﬁg passage from Maxwell on the

Interpretation of Status 10th Edition vage 306.

EFFECT OF USAGE

"Tt is said that the best exposition
of a statute or any other document is
that which it has received from contem-

porary authority. Ortima est legum inter-

pres consuetudo, Contemporanea expositio

estopima et fortissima in lege. Where this

has been given by enactment or judicial
decision, it is of course to be accepted
as conclusive. But, further, the meaning
publicly given by contemporary or long
professional usage is presumed to be tte
true one, even when the language has ety-
mologically or popularly - a different
meaning. It is obvious that the language
of a statute must be understood in the
sense in which it was understood whew (U

was passed, and those who live i alb cv

In the Court of
Appeal of the
Supreme Court
of Judicature

No. 19
Judgmsnt ‘of the
Cout of Appeal
Cummdings, J,
(Cont'd.)
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near the time when it was passed may In the Court of
Appeal of the

reasonably be supposed to be better Supreme Court
of Judicature

acquainted than their descendants with No.19

Judgment of the
the circumstances to which it had rela- Court of Appeal
Cummings, J,
tion, as well as with the sense then (Cont 'd.)
attached to legislative expressions. More-
over, the long acquiescence of the legis-
lature in the interpretation put uvon its
enactment by notorious vractice may, per-
haps, be regarded as some samction and
approval of it, It often becomes, tnere-
fore, material %o inquire what has been
done under an Act, this being of more or
less cogency, according to circumstances,

in determining the neaning given by con-

temporaneous esposition."

In arriving at the intention of the parties,
we must impute to them knowledge of notorious in=-
cidents of co-ownership. So when Mortimer made up
his mind to sell, his intention was to sell his in-
terest, and since Singh wanted to buy the whole
estate he undertook to acquire his sister's inter-
est and then convey to Singh. He thought that
exhibit "D" would achieve this object.

The learned trial Judge found as a matter

of law that the effect of the Transvert was to

operate a joint tenancy. He said:
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"I obther  wonls, Transport w:s nasscd In the Court of
Appeal of the
to them absolutely in their names and the  Supreme Court
of Judiecature

four unities of a joint tenmancy were No. 19
Judgment of the
present...... In the case of joint tenman-~  Court of Appeal

frmmings, T,
cy the rights of each were extinguished (Cont 1d).

by his death so as to increace the interest

of his survivor or survivors.”

As I mve already stated, I hold the view
that co-ownership as conceived here is in accord
with the Roman-Dutch concept; this is analcgous to
the English tenancy in common and similar inecicdonts
arise therefrom. If I 24 wrong in this witew and the
learned trial Judge is right, then Hannah de Campf's
interest at the time of the execution of the agree-
ment would have vested Mortimer and the latter's
administratrix would then be in a position to deal
with the whole of Pln. Endeavour, subiect of course,
to any third party richts which may be existing.

I agree with the submission of Counsel for
the appellant that the effect of +his tramsaction
was that Mortimer contrarted to sell his half share.
There is no evidence that Mortimer would not have
sold his share if his sister did nct join. This

was no joint contract; Hannah de Camp was dead
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plaintiff is willing to take what he In the Court of
Appeal of the
Supreme Ccurt
of Judicature
No.19
Judgment of the
The law applicable to these circum- Court of Appeal
Cummings, J,
(Cornt1d).

is not in doubtrénd is lucidly expressed

by the learned author of Fry on Specific Perfor-

mance :

Edition at p. 1257.

"Although, as a general rule, where
the vendor has not substantially the
whole interest he has contracted to
sell, he, as we have seen, cannot en-
force the contract against the purchaser,
yet the purchaser can insist on having
all that the vendor can convey, with a

compensation for the difference."

In Attorney General v. Day, 1 Ves. Sen.

22k, Lord Eldon said:

"If a man, having partial interests
in an estate, chooses to enter into a
contract, representing it, and agreeing
to sell it, as his own, it is not com-
petent to him afterwards to say, though.
he has valuable interests, he has not
the entirety; and therefore the pur-
chaser shall not have the benefit of his
contract. For the purpose of this juris-
diction, the person contracting under
those circumstances is bound bythe aséev—

tion in his contract; and, if the vewdee
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chooses to take as much as he can have, In the Court of
Appeal of the

he has a right to that, and to an abate- Supreme Court
of Judicature
ment; and the Court will not hear the No» 19
Judgment of the
objection by the vendor, that the pur- gourt of Appeal
Cummings, J,
chaser cannct have the whole." (Cont 'd).

In Horrocks v. Rigby, 9 Ch. D. 180, A.

and B.

tcontracted to sell leasehold property
to C., and on exarining the title it
appeared that A. wis entitled to a molety
subject to a mortgige for its full value,
and that B. had no interest at all, -
facts which were nst known to C. at the
time whem- he onte:r’ed into the contract, -
C. was held entitled to an assignment of
A.'s moiety, on th¢ terms of covenanting
to pay the rens and¢ perform the covenants
in the lease, and also to pay the mort-
gage~debt, and to idemnify A. in respect

of those liabilities."

In cases of this nasure the Court executes

the contract, cy pres, or rither perhaps carries

into execution a new contra:t. Attorney General

v. Day and Horrocks v. Righ'* were expressly

approved by the Judicial Comittee of the Privy

Council in Basma v, Weekes, 1950) 2 A.E.R. at

p. 146, the head-note of wh.ch stated:
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"By an agreement, dated Nov. 29, In the Ccurt of
Appeal of t1he
19b6, the first three respondents agreed Svire.re Cour
of duiicrtne
to sell two houses in Freetown, Sierra B
Juc - ant of the
Leone, which they were tenants in common, Cos of Aopral
Cromir.s, J,
to W., who was acting, with the knowledge (Jout'a),

of the respondents, as agent for the
appellant, but the agreement contained no
reference to the appellant or to the fact
that W. was pucrchasing as an agent. On
Dec, 2, 1946, the first three respondents
with the concurrence of the first respon-
dent '3 loband, conveyed the property to
the fourth resrondent, who already had
notice of the agreement of Nov. 29. In
an actiocn by the appellant for srecific
rerformance of the agreement of Nov. 29,
the first three respondents contended inter
alia (a) that the aopellant had no right
of action against them as the agreement
was not a sufficient memorandum within
the Statute of Frauds, 1677, s. 4, and
(b) that, under the law of Siarra Iecne,
the first respondent, being a married .
woman, had no power to enter into a con-
tract without the concurrence of her hus-
band, and, therefore, as the contract
could not be performed in its entirety,
there could be no order for specific

performance against the other respondents.

Held: (ii) =2lthoush the first respondent
had no power to couvey her interest, th..-

were no special circumstances whiclh wouta
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make it wroung to grant specific perfor- In the Court of
Appeal of the

mance of the contract in regard tc the 7 ° Suprermz Court
of Judicature
interests which belonged to the second Nue. 19
Judgment of the
and third respondents, and therefore, Coury o7 Appeal
Cummings, J,
the appellant was entitled tc enforce (Cont td).

the contract against the second and third
respondents sc as to require conveyance
to him of their twc one-third shares,
with abatement of the purchase price in
respect of the interest of the first

respondent”.
At page 154, letter "D", their Lordships,
after a review of the leading cases some of which

appeared to be in conflict with Horrocks v. Rigby

and Attorney General v. Day, said:

"Their Lordships have reached the
conclusion that the weifht which must
otherwise be given to a judgment of
Lindley, L.J., 1s in this case seriously
diminished by the circumstances to which
they have adverted, and that the decision

in Iumley v. Ravesncroft cannot be regar-

ded as having impaired the authority of

Horrocks v. Rigby cr of the opinion of

Lord Hardwicke in A.G. v. Dav. .In

the present case there appear to be no
special circumstances which would

make wrong to grant specific performance,

and their Lordships hcld that the

decision of Wright, J., was ccrrect in
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priuciple. 1t was nol argued that the In the Court of
Appeal cof the
form of the order made by Wright, J., Supreme Court
of Judicature
should be altered in any way. Their No. 19
Judgment of the
Lordships will humbly advise His Majesty Court of Appeal
Cummings, J,
that this appeal should be allowed and (Cont 'd).

the order of Wright, J., restored. The
Respondents, other than the respondent Mrs.
Weekes, will pay the costs of this appeal

and in the West African Court of Appeal.®

In Fry on Specific Performance, ubi supra,

the following passage appears:

"The principle will not, it seems, be
applied where the alienation of the partial
interest of the vendor might prejudice the
rights of third persons interested in the
estate. Thus where a tenant for life with-
out impeachment of waste under a strict
settlement had contracted for the sale of
fee, the Court refused to cempel him to
alienate his life interest, on the ground
that a stranger wculd be likely to use his
liberty tc commit waste in a manner different
from a father, and more prejudicial to the

rights of those in remainder.

If the purchaser is, frem the first,

aware of the vendor's incapacity tc convey
the whole of what he contracts fcr, he
cannot, generally, insist on having at

an abated price, what the vendor can

convey,"



T should have applied this principle In the Court of

Appeal of the
Supreme Court

in the instant case, but becausc of the s wliition  of Judicature
No.1¢
Judgment of the

expressed in the agreement that the transaction Court of Appeal
Cummings, J,
(Cont td).

wag "subject to the = reement of sale and pu.--

chase watu ¥, They dated 22nd June, 19574 -

about which no evidence was led, I must refuse

snecific performance 2s the rightc cof a third

person may be prejudiced. There are, in my view,

cther reasons why specific performaisz should not

10, in these circumstances be granted, but I consider

it unnecessary to detail them in view o what I

. Sy at [
have Jusu 3t o,

The pleintaff is, however, entitlied to

Jamages., I would allow the appeal, set aside the

judgment of the learned trial Judge, declare that

the opposition is justv, legal and well founded, and

assess the damages pavable by the respondeat to the

appellant at {$58€: The respondent should pay cne-

third of the appellant's costs here and in the Court

20. below.

Percival A. Cummings,

®acs e LI A R N R R fseesoce

Bated this 28th day of October, 1566.



~150- In the Court of
Appeal of the
Suprene Court
of Judicature

No, 20
NO. 20
ORDER ON JUDGMINT OF THE COURT Order on Judg-
nent of the Court
OF APPEAL DATHD 28,10,66 of Apoeal

datdd 28,10,66

BEFORE:

THE HONOURLBLE SIR KENNETH STOBY, CHANCELLOR

THE HONOURABLE MR. G.L.BsPERSUD, JUSTICE OF

LPPEAL

THE HONOUR.BLE MR, P.is CUMMINGS, JUSTICE OTF

LPPEAL

10 DLTED THE 28TH DAY (% QCTOBER, 1966

ENTERED THE 2977 DLY OF APRIL, 1967

UrON READING the Motice of ippeal on
behalf of the above-nried Plaintiff(ippellant)
dated the 19th day of Janu:ry, 1966, and the
Record of Appeal filed hercin on the 23rd day of

March 1966

AND UPON UBARING Mr. J.0.F.ioynes
Quecen's Counscl of Counsel for the Plaintiff
(Appellant) and Mr. 5.L. Van B. Stafford, Quecn's
20 Counsel of Counsel for the Respondent{Defendant)
AND MATURE DELIBERLTION THBREUPON IIAD
IT IS ORDERED that the Judgnent of

Honourable Mr. Justice Bollers dated the 10:h
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day of Decconmber, 1965, in favour of the said
Defendant (Respondent) be affimed and this Appeal
disnissed with costs to be taxed certified fit
fr.r two Counsol and paid by the said Plaintiff

(4ppeilant) to the said Defenlant(Respondent),

BY THE CQURT

H.araj

SWORN CLERK AND MNOTARY PUBLIC

FOR REGISTRAR.

Noe. 21

ORDER GRANTING CONDITIONAL LEAVE TO
LPPEAL TO HER MAJESTY IN COUNCIL

BEFORE THE HONQURABLE MR. E.V. LUCKHOO, JUSTICE

OF APPEAL (IN CH.MBERS)

DATED THE 3RD DAY OF FEBRUARY, 1967

DATED THE 20TH DAY OF FEIRUARY, 1967

UPON the petition of the above-

named petitioner (apnellant) dated the 16th

In the Court of
Lopeal of the
Supreme Court
of Judicature

No. 20
Orde> on Judgient
of tne Court of
Appeal dated
28,10.66 (Cont'a)

In the Court of
Appeal of the
Suprene Court of
Judicature

NO. 21
Ordcr gronting
Conditional Leave
to appeal to Her
Majesty in Council
dated 342,67



10.

20,

day of November, 1966 for leave ‘o appeal 4o Her

Majesty in Council against the judgment of the

In the Court of
Appeal of the
Supreme . Court
of Judicature

Court of Appeal of the Supreme Court of Judicature

No. 21

Conditicnal I.eave
to appeal to Her

delivered herein on the 28th day of October, 1966 Majes?y in
Ccuncil
AND UPON READING the said petition and the affida= gg‘(i?F ebruary,
(conttd)

vit in support thereof sworn to by Mr. Jayme
Anthony Jorge, Solicitor for the said petitioner
(appellant) on the 15th day of November, 1966 and
filed herein:
AND UPON HEARIM: Mr, J.0.F. Haynes,
Queen's Counsel, of counsel for the petitioner
(appellant) and Mr, S.L. Van B, Stafford, Queen's
Counsel, of counsel for the respondent (respondent):
THE COURT DOTH ORDER that subject to the
performance by the said petitioner (appellant) of the
conditions hereinafter mentioned and subject to the
final order of this Honourable Court jipon due caome
pliance with such conditions leave to appeal to
Her Majesty in Council against the said judgment
of the Court of Appeal of the Supreme Court of
Judicature be and the same is hereby granted to

the petitioner (appellant):
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AND THIS COURT DOTH FURTHER ORDER that the In the Court of

pebtitioner (appellant) do within six (6) wecks
from the date her;of enter into good and suf-
ficient security to the satisfaction of the
Registrar in the sum of $2,L00 (two thousand four
hundred dnllars) with one or more surety or sure-
ties or deposit into Court the said sum of $2,400:
(two thousand four hundred dollars) for the due
prosecution of the said apneal and for the payment
of all such costs as may become payable by the
petitioner (appsllant) in the event of the
petitioner (appellant) not obtaining an order
granting them final leavs or of the appeal being
dismissed for non-prosecution or for the part of
such costs as may be awarded by the Judicial
Committee of the Privy Council to the respondent
(resrondent) on such appeal as the case may be:

AND THIS COURT DOTH FURTHER ORDER that
ail costs of and occasionad By the said appeal
shall abide the event of the said appeal to

Her Majesty in Council if the said appeal shall

be allowed or dismissed or shall abide the rssult

Apreal of the
Supreme Cowrt
of Judicature

Noo 21

CrmAitional. Leave
to appeal to Hex
Majes oy in
Council

3rd February,
19674

(conttd)
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of the said appeal in case the said appeal shall
stand dismisscd for want of prosecution:

AND THIS COURT DOTH FURTHER ORDER that the
petitioner (appellant) do within three (3) months
from the date of this order in due course take out
all appointments that may be necessary for setiling
the record in such appeal to enable the Registrar
of the Court to certify that the said record has
been settled and that the provisions of the order
on the part of the petitioner (appellant) have
been complied with:

AND THIS COURT DOTH FURTHER CRDER that the
petitioner (appellant) be at liberty to apply
within five (5) months from the date of this
order for final leave to appeal as aforesaid on
the production of a certificate under the hand
of the Registrar of this Court of due compliance
on their part with the ccnditions of this order:

AND THIS COURT LCVH FURTHER ORDLR that the

costs of and incidental to this application be the
costs in the cauza,

LIBERTY TO APPLY,

BY 'THE COJ-.
He Maraj
Sworn Clerk & Notar: Rallic
for REGISTRAR.

In the Court of
Appeal of the
Supreme Court
of Judicature

No.,

Conditional
Leave to appeal
to Her Majesty
in Council

3rd February,
1967,

(conttd)
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AGREEMENT OF SALE BY D.F. MORTTIER AND Plaintiff's

Exhibit
A.P. SINGY DATED 26.7.61 g

Agreement of
BRITISH GUIANA sale by

D.Fe Mortimer

COUNTY OF DEMERARA and A.P. Singh
dated 26.7.61

MEMORANDUM OF SALE made and entered into this
26th day of July, 1961, at the city of Georgetown,
county of Demerara and colony of British Guiana,
by an between 2TXIE FLEETWOOD MORTIMER, also called
Dixie Fleetwood Trotz of 57 New Road, Vreed-en-Hoop,
West Bank, Demerara, and HANNAH BEATRICE DE CAMP, of
the same address hereinafter referred to as the
VENDORS and A.P, SINGH of 37 Brickdam, Georgetown,
Demerara, hereinafter referred to as the
PURCHASER:

PARTIES: The Vendor and the Purchaser which
terms shall include the heirs, executors
administrators and assigns of the parties
hereto,

PROPERTY: Pln, Endeavour adjoining Pln, Johanna
in Hogg Island, with the scrap iron,
brass and other appurtenances thereon,

PURCHASE
PRICEs The sum of $2,500,00 (two thousand

W T .

five hundred dollars) of which



10,

20,

CONDIT IONs

TRANSPORT :

EXPENSES:

————— ¥ Sl

IN WITNESS WHEREOF the parties have hereunto set their

~156-
the sum of $100,00 (one hundred dollars)

is being paid cn the signing of this
agreement (receipt whereof is hereby
acknowledged), The balance of purchace
price to be paid on the passing of
trancports

This agreement shall and is expressly
made subject to ths agreement of sale
and purchase with D, YHAP dated 22nd

June, 1957, Wnen it becomes necessary

a further sum of $550,00 will be advannad

to Do Thap & deducted.

To be advertisad and passed as soon

title is acquired by the Vendor,

To be borne equslly by the Vendor and

Purchaser,

hands date and year and first above written in the

presence of the subscribing witnessese.

Do 7o Moxtimer

Plaintiff's
TUExhibit
(3 A n
Agreement of sale
by
D.Fo Mortimer
and A.Pe Singh
dated 2647461
(conttd)

QUOVOMOr 3aNI2VNTHIVOGSINSOIIFNNSS

GPDILDODOCI NSRBI BESPNDPIOBAasDY

VENDORS,



WITNESSES:

T

U1

-
-1

Tty
Ao P Tingh
0O0OLIBDLCICOOBO00IRBOOTS

PURCHASER

1, Ina Mortimer,

2o, Karan Singh,

10

ngn

RECEIFT FOR $5.M70 Drvm) 16.7.62 BY

A MORTTUER .

el w3 e

Georgetown

16th July, 1962,

Received from A P. Singh the some of $5 dollar

five dollar

fooser on ascount for Lhe sale by my

husband Mortimer of Eoceavi o Hog Island,

Ina Mortimer.

Plaiatifeis

Agreement of

sale by

D,Fe Mortimer

and A.P, Singh

dated 26,7,61
(conttd)

Plaintiff's
Exhibit

HB u

Receipt for
$5.00 dated
1607c62 by
Ina Mortimer.,
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Defendant's

Death Certificate Noe 44 of Exhibit
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to Land (Prescription and Limitati
of April, 1957

4 of the Titls

snance Chapter 18l this 27th day

Ord

Registered as a Title under Sections 3 and

MR, CHASE

~159-

upte.
CERTIFIED COPY OF TRANSPORT No,

- :
E & 675/1957.
by
Ny :
TRANSPGBT No. 67508 1957,
S
P&lition No,g390 of 1956 Essequibo,
o =
o .

—
IN THE %UPREME C%URT OF BRITISH GUIANA
O
1

[+3
@ECLARAT I@g\w TITLE)

Johanna containing 313 acres transported to Budni Faro

- i
9: To theﬁSupreme" Cenft of British Guiana,
—~ [e] k;.: 'LS: -
e + D oo yxy
& ) R
o, I8 the mattgrzof gt@o parcels of lands known
g 3 Ja m
o o + &
= ag Johanna ‘g“nv Enge%vour containing an area
o
v "ss g < ..a &=
B — PR o=
© ofu 3l acresgand l‘%&%’acras respectively
© g [} 'g . - ('7;
E ® 2] g < &)
S fAtuate on I4e north side of Hog Island,
03] o . (Ss o
P M 4 \0
[a 9 . Io 8
2 %g;sequibo BZ';%:' in the county of Essequibo
g .
(o] Y ?j 8 ~
g m,'O,Ed the colony of British Guiana, as shown
n AL B3
1 <l 39
2 3hd fi?i‘inecrg: oh a plan by Mr. J. Phang,
“ .
5 Sworps fLeindgBurveyor, dated the S5th day of
@ 45} ()
g :
o O March, 195 and duly recorded in the Departe
°S &R g
=l ™ =
O™ e 0 .
"8 megt of Lamds and Mines on the 29th day of
;(3‘ = ’g = [}
A O = | o

March, 1958", The said plan is hereto
e

attached qﬁd marked with the letter "AnN,
&

~anNde

In the matter of the Title to Land

Mmtiﬁ‘f's
Exhibit
"Dll
Certified copy
of Transport

No, 675/1957.



P+ 3ingh ~vs- I, Mortimer

lovember, 1965,

This copy is issusd for Judicial Purposes only for use in the case of A

1
4

Action 1718/1963 this 15th day of

:J JL‘L&.!

~ TIWART
W oni

,
7
I

A, BACCHUS
ASSISTANT WO

~160~

(Proscription and Limitation) Ordinance, Plaintiff's
Exhibit
Chapter 18L, npu

Certif'ed copy
—ande of Transport
No. 675/1957.

(cont'd)
In the matter of the joint petition of

DIXIE FLEETWOOD MORTIMER also known as and
called Dixie Trotz, ;nd HANNAH BEATRICE

DE CAMP nee MORTIMER, she having been married
to Innis Anthony De Camp (now deceased)
subsequent to the 20th day of August, 190,
both of lot 37, New Reoad, Vreed-en-Hoop,
West Coast, Demerara, in the colony of
British Guiana,

BEFORE THE HONOURABLE MR, JUSTICE LUCKHOO

DATED THE 20TH DAY OF OCTOBER, 1956

ENTERED THE 8TH DAY OF FEBRUARY, 1957,

UPON PETITION of Dixie Fleetwood Mortimer also
known as and called Dixie Trotz and Hannah Beatrice
De Camp, both of lot 37 New Road Vreed-en-Hoop,
West Coasty, Demerara, preferred unto this Court
on the 15th day of March, 1956 AND UPON READING
the affidavits of the petitioners, and Andrew

Benjamin, Samuel King, Ramlakhan, B.R. No. 1126
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of 1901, and Alexander Taylor filed on the 15th day Plaintiff's
Exhibit

of March, 1956, in support thereof AND UPON HEARING npn

Certified copy
of Transport
No. 675/1957

the Rules of the Supreme Court (Declaration of (cont'd)

Counsel for the Petitioners AND IT appearing that

Title) 1923, have been duly complied with, AND IT
having been established to the satisfaction of the
Court that the said petitioners Dixie Fleetwood
Mortimer also known as and called Dixie Trots

and Hannah Reatrice De Camp have been in the sole
and undisturbed possession for upwards of 30
(thirty) years of "Two pieces or parcels of land
known as Plantation Johanna and Endeavour situate
in the county of Essequibo and colony of British
Guiana as more particularly described in the schedule
hereto, this Court in terms of sections 3 and I of
tge Title to Land (Prescription and Limitation)
Ordinance, Chapter 18l doth hereby declared that
the said petitioners have by such sole and un-
disturbed possession for the period aforesaid
acquired the title to the "two pieces or parcels
of land known as Plantation Johanna and Endeavour

situate in the county of Essequibo and colony of
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British Guiana as more partienlarly described in

the schedule hereto and is entitled to the

conveyance thereof,

CERTIFIED A TRUE COPY BY THE COURT
C. CHARAN Jo Eo No Earl
Assistant Sworn Clerk SWORN CLERK & NOTARY
19, 2. 57 PUBLIC

for REGISTRAR,

SCHEDULE

"Two piece8 or parcels of land known as

Plantations Johanna and Endeavour containing

an area of 313 acres and 118 acres respectively

situate on the northern side of Hog Island

in the Essequibo River in the county of

Essequibo and colony of British Guiana,

and as shown and defined on a plan by J. Phang,

Sworn Land Surveyor, dated the 5th March, 1955

and deposited in the Deeds Registry on the
20th day of September, 1956, the said
Plantations being also shown on a plan by
JeA <P Bowhill, Sworn Land Surveyor,

dated June, 1898, and recorded in the

Plaintiff's
Exhibit
IID"

Certified copy
of Transport

No, 675/1957
(cont'd)
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Depe rtment. of Lands and Mines as Plan No, 1109, Plaintiff's
ibit

———— < r———

A TRUE COPY nmpn

Certified copy
of Transport

. US = TIW, '
A, BACCH ARI Noe 675/1957

(contt!d)
Assistant Sworn Clerk,
HE n
CERTIFIED COPY OF LETTERS Plaintiff's
i i Exhibit
OF ADMINISTRATION Nou. 91i/63e -

’ Certified copy
PROBATE AMN) ADMINTSTRATION No, 9L of 1963, of Letters of

Administration
9L/63
N THE SUPREME COU'RT OF BRITIShH GUIANA
IETTERS OF ADMINISTRATION
10. In the Estate of DIXIE FLEETWOOD MORTIMER, deceased
Srolm at
£1,130

BE I.' KNOWN that DL 'IE FLEETWOOD WORTMER
late of this cclony, died on tie 17th day of December
1961 at Suddie Ho~»ital, Essequibo intestate.

AND 3E IT FURTHER KNCWN on the 16th day
of March 1963, Letters of Adminisiratior of all

the estate wihi.ch by law devolvei: on and vests in
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the persumal representative of the said deceased
were granted by the Supreme Court aforesaid to
INA MORTIMER, widow of the deceased, of lot 57
New Road, Vreed-en-Hoop, West Bank Demerara, she
having bsen first sworn well and faithfully to
administer the same.
Dated this 16th day of March, 1953,

Extracted by Dabi Dial, Esqo.,

NeA, Bhulai
Solicitor for the .J—17 =%

Sworn Clerk & Notary
Public

for Registrar,

SUPREME COURT = No. 60, CERTTFIED

A TRUE COPY
HARRY
Assistant Swo;n Clerk
12, 11, 65

Plaintiff's
Exhibit
I|E"

Certified copy
of Letters of
Administration

9L/63
(cont'd)
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C ———uy »

O¢Ge ADVERTISMENT OF TRANSSORT NO. 67
OF 31,8.63

Extract from first supplement of Official Gazettc

for 3lst Auguat, 1963,

67, By Ina Mortimer, of lot 57, New Road,

Vreed-en~Hocp, West Bank, Demerara River, widow,

in her capacity as the administratrix cf the

estate of DIXIE FLEETWOOD MORTIMER, deceased,

Letters of Administration whereof was granted to

her by the Supreme Court of British Guiana, on

the 16th day of March, 1963,

TRANSPORT of one undivided half part or share of

and in Plantation Endeavour containing 118 (one

hundred and eighteen) acres situate on the ncrthern

side of Hog Island in the Essequibo River in the
county of Essequibo and the colony of British
Guiana, the said plantation being shown on a
plan by Je. Phang, Sworn Land Surveyor, dated the
5th March, 1955 and deposited in the Deeds
Registry on the 20th day of September, 1956, and

on a plan by J.A.P. Bowhill, Sworn Land Surveyor,

Plaintiff!s
Exhibit

npu

C.%e advertisc
ment of Transpart
Noe. 67 of 31,8.63
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dated June, 1898, and recorded in the Department

of Lands and Mines as Plan No, 1109,

To the said INA MORTIMER, of lot 57, New Road,

Vrecd-en~Hoop, West Bank, Demerara River, widow,

for one undivided third part or share or and

in the herein described properiy and the minors

GEORGE MORTIMER, PAUL MORTIMER and ERROL MORTIMER,

all of lot 57, New Road, Vreed-en-Hoop, West

Bank Demerara River, for the remaining two un-

divided third psrts or shares of and in the said

property, they being the heirs ab intestator of

the said deceased,

Plaintiff!s
Exhibit
npn

0,G, advertise

ment of Trans-

port No, 67 of
31. 8. 63

(conttd)
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T Ime T nnimt p GOUES, Flaintifflg
SOLICITORS TO DEFENDANT. 5. Le 63 Rel
Copy of letter
2 Croal Street from Gomes &

Gomes, Solicitors
tb defendant
Georgetown, 5e1a63
GO:ES IND GOGUES .

5th April, 1963.
SOLICITORS .

Mrs. Ina Mortimer,
57 New Road,
Vreed=-en~Hoop,

Wast Coast Demerars.,
Dear Madam,

We are instructed by oar client
Mr, A,P, Singh to call on you as executrix of the
last will of Dixie F, Mortimer, for transport of
an undivided half share of and in Plantation
Endeavour adjoining Plantation Johanna in Hogg
Island, Essequibo, which he purchased from your
husband Dixie Fleetwood Mortimer, sin¢e deceased,
in the month of July, 1961, Our client had pure
chased the whole of Flantation Endeavour for
$2,500,00 from your late husband who signed
for himself and on behalf of Mrs, Hanna Beatrice

De Camp, Our client paid your husbarl $100,00
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on account of the purchase price and ho p=id you
$S;OO on the 16th July, 1962, further on account
of the said sale to him, On the passing of
transport of an undivided half interest in
Plantation Endeavour to our client he will

pay you $1,115,00 being $1,250,00 less $105,00

for the half share in Plantation Endeavour.

Unless you take steps to pass transport

to our client by the 20th April, 1963, our in-
structions are to take proceedings against you
for transport of same without further delay.
Yours faithfully
Gomes & Gomes,

G & G/ns.

N 006925 ACCEPTANCE RECEIPT
REGISTERED PACKET

Addressed: Ina Mortimer

57 New Road

Received by V/Hoop.

Plaintiff's
Exhibit
"Gll
Copy of letter
from Gomes &
Gomes, Solici-
tors to the

deferiant
Se Le 63

(cont'd)



