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This is an appeal from a judgment and order of the Federal Court of
Malaysia dismissing an appeal against a judgment of the High Court in
Borneo which consolidated and then dismissed the appeals of the
appellants against the decision of the Commissioner of Inland Revenue
confirming assessments of Corporation Tax made on the appellants.

The question raised by the appeal is whether in the assessment of
Corporation Tax the appellants are entitled to carry forward the whole
amount of their respective accumulated losses or whether they are
entitled to carry forward only so much of those losses as are
“ attributable to ™ their respective activities in Sarawak.

Each appellant during the relevant tax years carried a single integrated
trade or business of which the control and management was exercised
in Sarawak. But the trade or business in each case was carried on also
in the States of Sabah and Brunei in which areas the appellants maintain
branches. The appellants have agreed with the respondent upon figures
for all the years respectively relevant to the appeals which, should the
question become material, may be taken as indicating the profit or loss
as the case may be of their respective business and of the various branches.
The agreed figures show in the case of the first-named appellant that in
each of the tax years 1959-1962 inclusive a loss was sustained both in
the trade or business as a whole and in each of the branches. But
in the tax years 1963~1965 inclusive that appellant made a profit
in the trade or business both as a whole and in every branch. In the
case of the second appellant, those figures show that in the year 1962
there was a loss both in the trade or business as a whole and in each
branch: in the year 1963 there was an overall loss and a loss in each
branch but one in which there was a profit: in the year 1964 there was
a profit both overall and in each branch.
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The appellants were assessed on the footing that only the losses shown
in relation to the Sarawak branch in these figures could be carried forward
and set off against the profits of the subsequent years. The appellants
claim that because the control and management of their respective trade
or business is exercised in Sarawak the whole of their loss should be
carried forward and set off against such profits.

Under the Inland Revenue Ordinance 1960 of Sarawak, Corporation
Tax is charged for each year of assessment on every corporation carrying
on any trade, profession or business in Sarawak in respect of the profits
of the corporation accruing in, derived from or received in Sarawak from
such trade or business. Any sum accruing in, derived from or received
in Sarawak, other than a sum from the sale of capital assets, received by
or credited to such a corporation shall be deemed to accrue from such
trade, profession or business (sec. 18). The assessable profits for any
year of assessment from any trade, profession or business carried on in
Sarawak shall be computed on the full amount of the “ profits ” accruing
in, derived from or received in Sarawak during the year preceding the
year of the assessment, which is the basis period for the year of assessment.
From such * profits 7 all outgoings and expenses wholly and exclusively
incurred during that basis period by the corporation in the production
of those profits shall be deducted to ascertain the assessable profits
(sec. 22). It is apparent that the expression the * full amount of the
profits ” in this section refers to the gross income of the corporation from
the trade, profession or business. Such * profits " are to include all profits
from business transacted in Sarawak whether directly or through an agent
(sec. 42 (1)). But notwithstanding this provision *for the purposes of
assessment . . . the whole of the income derived by any person from any
trade, profession or business shall be deemed to accrue in, be derived
from or be received in Sarawak if the control or management of such
trade, profession or business is exercised in Sarawak ™ (sec. 43). It is thus
quite plain that in the computation of the assessable profits of a
corporation, which conducts a trade, profession or business the control
and management of which is exercised in Sarawak the earnings of that
trade, profession or business whence so ever derived are to be included
in the “full amount of the profits accruing in, derived from or received
in Sarawak ” for the purpose of computing the assessable income under
section 22 of the Ordinance. It follows that in a case where such a
computation under section 22 is made results in an assessable profit, no
dissection of those earnings as between the branches of the corporation’s
business need be made nor any consequence given to the circumstance if
it be the fact that in the basis period one or more of the branches was
or were unprofitable.

However if such a computation results in a loss then section 28 of the
Ordinance comes into play. Because tax is charged annually upon a
year’s financial experience losses of a year or years prior to the basis year
cannot be set off so as to reduce the profits of the basis year unless the
taxing statute makes provision for such set off or deduction. Whether or
not such a provision should be made and the extent to which, if made,
the set off or deduction should be allowed is a matter for the legislature
enacting the taxing statute. Once such a provision is made, the Court’s
task is merely one of construction of the words used, although in case
of ambiguity, that construction will be favoured which seems to the Court
more consonant with fairness in the circumstances. Where words are

clear no such question arises.

Thus in the Ordinance sections 28 and 29 are the relevant provisions
allowing the set off or deduction in a year of assessment of losses in the
basis year or in a year prior thereto. Their Lordships might observe in
passing that they have great difficulty in envisaging a case in which there
would be both assessable profits and a loss within the meaning of
section 28 in the same basis period. But even if for that reason
section 28 (1) can have little or no operation section 28 (2) will operate
to allow a loss of a basis period to be carried forward from year to year
till it fs exhausted by set off against subsequent profits. The loss which
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emerges in a basis period will have been computed in the case of a
corporation whose trade, profession or business is controlled or managed
in or from Sarawak in the same way as assessable profits would have
been computed namely by bringing to account the whole of the earnings
of the trade, profession or business wherever carried on and then deducting
the permissible outgoings and expenses. For that procedure section 29
provides when it says “for the purposes of section 28 the amount of any
loss incurred by a person chargeable to tax under this Part, shall be
computed in like manner as assessable profits are computed ™.

From section 28 there is no exception. It applies in every case where
a loss is incurred in the basis period for any year of assessment by a
person (which by definition includes a corporation—sec. 2 (1)) chargeable
to tax.

In relation to the case of these appellants, a computation under section 22
assisted by section 43 in the manner indicated showed an overall loss on
certain of the tax years: thus section 28 operated in relation to those
years.

The crucial words of section 28 as far as the present appeal is concerned
are “the amount of such loss attributable to activities in Sarawak and
shall be set off, etc.” The legislature has made it abundantly clear that
it does not propose to allow the deduction of the whole of the Joss—i.e. in
the instant case, the whole of the overall loss. Only some of that loss
is to be set off, and be capable of being carried forward. That position
is described in what to their Lordships is unambiguous language. What
may be deducted or set off is that part of the overall loss which is
“attributable to activities in Sarawak ”. That the appellants have
activities in Sarawak and as well activities beyond Sarawak is beyond
question. That it is possible to determine albeit in some circumstances
with difficulty and perhaps only by approximation the financial result
of those activities can scarcely be denied. Indeed, the parties have done
so in the agreed figures. The result of applying the Ordinance in this
case is that only those amounts may be set off which have been designated
by the parties in those agreed figures as losses in Sarawak.

The appellants contended that the control and management of the
appellants’ business in Sarawak was relevantly an activity in Sarawak.
Their Lordships. like the Court below, are unable to agree with this
contention. The operation of section 43 is fully reflected in the
computation under section 22 of the profit or of the loss as the case may
be. Section 43 cannot be made to do double service either by creating
an exception to section 28, which clearly it does not, or by denying any
effect to the limitation contained in section 28 as to the portion of an
overall loss which may be carried forward.

Their Lordships are of opinion that the assessments made on the
appellants were rightly made.

Their Lordships will accordingly report to the Head of Malaysia their
opinion that this appeal should be dismissed and that the appellants
should pay the respondent’s costs of this appeal.
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