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10 Petition of Appeal to the Supreme Court 1.2.65 174
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12 Reasons for Judgment of the Supreme Court 29. 9. 66 180
13 Application for Conditional Leave to
Appeal to the Privy Council 29. 9. 66 183
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15 Application for Final Leave to Appeal
to the Privy Council 7. 1. 67 185
16 Minute of Order granting Final Leave
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Exhibits
PLAINTIFPF’S DOCUMENTS

Exhibit
Mark

Pl
P2

P3

P4

P5

P6
P7
P7A
P8
P9
P10
Pil

PLIA

PlIB

P11C

Description of Document

———————

Letter of Guarantee given by H. J. G. Marley
to the Marcantile Bank

Fixed Deposit Receipt issued by the Mercantile
Bank of India Ltd. to H. J. G. Marley

Application to open a Joint Current Loan Account
at the Mercantile Bank of India Ltd. by Eileen
Marley and the Defendant

Copy of Joint Current Loan Account of Mrs.
E.F M. Marley and the Defendant with
the Mercantile Bank Ltd.

Mercantile Bank of India Cheque for Rs. 125,(00/-
drawn by E. Marley and the Defendant in favour
of the Bank

Mercantile Bank Cheque for Rs. 257,500/- drawn
by the Bank in favour of Borakanda Estate Co. Ltd. ..

Mercantile Bank Cheque for Rs. 50.000.- drawn by
H. J. G. Marley in favour of the Defendant

Endorsement on the reverse of cheque marked P7

Mercantile Bank Cheque for Rs. 17,004/- drawn by
H. J. G. Mar'ey in favour of
M/s. De Silva & Mendis

Receipt issued by the Mercantile Bank Ltd,
for Rs 136,343,69

Copy of Borakanda Estate Current Account for the
period 30. 11. 60 to 31. 7. 62

Letter sent to Ms F. J. & G. d= Saram by the
Mercantile Bank I1d.

Photostat copy of Application made by Eileen
Marley and the Defendant to the Mercantile
Bank of India Ltd. to open a Joint Current Account

Photostat Copy of application made by the
Defendant and Eileen Marley to the Mercantile
Bank of India Ltd. to open a Current Loan
Account (same as P3)

Photostat copy of Letter of Gurantee given by
H.J. G. Marley to the Mercantile Bank Lid.

(same as P1)

Date Page
4. 11. 60 219
7.11. 58 188

— 242
—_ 243
29. 11. 60 243
29. 11. 60 245
7.8, 6C 200
— 200

18. 11. 60 231
12. 6. 63 320
—_ 253
12. 1. 61 255
— 256
—_ 242
219
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Exhibits
PLAINTIFF’'S DOCUMENTS (Continued)

Eﬁgﬁ't Description of Document Date Page
P12 Letter sent to de Saram by H. J. G. Marley 7.8.60 200
P13 Deed of Transfer No, 1419 attested by 29.11.60 246
S. Gunasekera, Notary Pablic

Pi4 Letter sent to the Defendant by M/s F.J. & G. de Saram 23.1(161 267

P15 Letter sent to M/s F. J. & G. de Saram 9.11.61 268
by the Defendant

Pl6 Probate in District Court, Nuwara Eliya, Testamentary | 8/12.2.64 321
case No. 591

P16AF Last Will of H. J. G. Marley (No.459 attested by 9.10.61 322
P. N. Bartholomeusz, Notary Public)

P16B} First Codicil of H. J. G. Marley (No. 479 attested by 17.5.62 329
P. N. Bartholomeusz, Notary Public)

P17 Letter sent to the Defendant by H. J. G. Marley 4,3.61 265

P18 Letter sent to the Defendant by M/s F.J. & G de Saram 21.2.61 262

PIBA} Letter sent to M. s De Silva & Mendis by M s 21.2.61 263
F.J. & G. de Saram

P19 Letter sent to M s F.J, & de Saram by M s De Silva 28.2.61 264
& Mendis

P20 Letter sent to M/s De Silva & Mendis by M s 27.2.61 263
F. J. & G. de Saram

P2l Answer filed in District Court, Balapitiya, case 20.2.64 279
No. M/1207

P22 Letter sent to Mercantile Bank Ltd. by the Defendant 8.9.60 211

P23 Mercantile Bank of India Cheque for Rs. 21,250 - 5.9.60 211
drawn by Eileen Marley in favour of the Defendant

P24 Copy of Current Account of Mrs. E. F. M. Marley for — 210
the period 31.8.60 to 31,12.60

P25 Letter sent to M s F. J. & G. de Saram by 16.8.60 202
M s Silva & Mendis
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Exhibits
DEFENDANT'S DOCUMENTS

Exhibit I
Mark Desoription of Document
D1 Letter sent to the Defendant by the
Mercantile Bank Ltd.
D2 Letter sent to the Defendant by the
Mercantile Bank Ltd.
D3 Letter sent to the Defendant by the
Mercantite Bank Ltd.
D4 Copy of the Letter of Guarantee given by
H. J. G. Marley (P1)
D5 Ageeement No. 227 attested by R. M. 8.
Karunaratne, Notary Public
D6 Typed Letter with Postscript (hand written)
D7 Letter sent to Martensz by H. J. G. Marley
D8 Letter sent to H. J. G. Marley by David Martensz
D9 Part of a Letter signed by E, Marley
D10 Letter sent to M/s De Silva & Mendis
D1l Letter sent to David Martensz by H. J. G. Marley
D12 Letter sent to H.J. G. Marley by David Martensz
D13 Letter sent to the Defendant by M/s F.J. & G.de Saram
D14 | Bill of M/s F. J. & G. de Saram re Loan from
Mercantile Bank Lid. - Maha Borakanda Estate
D15 Letter sent by E. Marley to Fernando
D16 Letter sent to M's FJ. & G. de Saram by the Defendant
D17 Letter sent to the Defendant by M/s
F. J. G. de Saram
Di18 Letter sent to the Defendant by M/s
F J. & . de Saram
D19 Letter sent to Clarence L. de Silva, Crown Proctor,

Ambalangoda, by the Defendant

Date Page
19. 9. 60 212
30. 9, 60 213
t1. 10. 60 214
4, 11. 60 222
2. 3. 62 294
12. 1. 61 257
19. 2. (61) 262
16. 1. 6t 259
3. 3. 61 265
9. 8. 60 201
18. 1. (61) 260
23. 1. 61 260
18. 10, 60 213
14. 11, 60 229
7. 1. 60 189
15. 2. 61 261
18 2. 64 261
8. 8. 6! 266
12 1L 6l 269
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DEFENDANT’S DOCUMENTS (Continued)

Exhibit ..
Mark Description of Document
D20 Letter sent to Advocate J. C. Thurairatnam
by David Martensz
D21 Letter sent to Advocate J. C. Thurairatnam
by David Martensz
D22 Letter sent to H.J. G. Marley by David Martensz
D23 Letier sent to M/s Welikala & Fernando
by M/s Julius & Creasy
D24 Letter sent to M/s Welikala & Fernando
by Mys Julius & Creasy
D25 Letter sent to M's Welikala & Fernando
by M/s Julius & Creasy
D26 Letter sent to M/s Welikala & Fernando
by M:s Julius & Creasy
D27 Letter sent wo M/ s Welikala & Ferpando
by M/s Julius Creasy
D28 Letter sent to M/s Welikala & Fernando
by M/s Julius & Creasy
D29 Plaint in District Court Colombo case No. 1003/ZL
D30 Carbon copy of the Letter marked D§
without the postscript
D31 Deed of Lease No. 3341 attested by
V. A P. Nanayakkara, Notary Public
D32 Protocol of Deed of Lease No. 3341
attested by V. A. P. Nanayakkara, Notary Public
D33 Letter sent to the Defendant by
Clarence L. de Silva
D34 Copy of oF Letter sent to Clarence
L. De Silva by the Defendant
(same as D19)
D3s Letter sent to the Defendant by
Clarence L. Dz Silva
D36 Letter sent to Clarence L. De Silva by the
Defendant (with Envelope)
D37 Plaint in District Court, Balapitiya,
case No. M/1207
D38

Letter sent to M;s Julius & Creasy
by M/s Welikala & Fernando

Date Page
13. 11, 61 270
12. 1. 62 273
2. 2,62 273
5. 4. 62 302
17. 4 62 304
18. 4. 62 305
5. 5. 62 306
12. 5. 62 308
23. 5. 62 309
12, 7. 62 313
12, 1. 61 257
20. 2. 62 282
20. 2 62 287
12 10. 61 266
12. 1. 61 269
22, 11. 61 271
8 12. 61 272
6. 2.62 275
10. 4. 62 303
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Exhibits
DEFENDANT’S DOCUMENTS (Contineed)

Eﬁl;irl;(“ Description of Document Date Page

D39 Letter sent to M/s Julius & Creasy 28. 4. 62 306
by M/s Welikala & Fernando

D40 Letter sent to M/s Julius & Creasy 9.5. 62 307
by M/s Welikala & Fernando

D41 Letter sent to M/s Julius & Creasy 16. 5. 62 309
by M/s Welikala & Fernando

D42 Letter sent to M/s Julius & Creasy 5. 6. 62 311
by M/s Welikala & Fernando

D43 Bank of Ceylon Statement for August 1960 in — 209
respect of Defendant’s Account No. 100t

D44 Loan Application for Rs. 31,645 57 made by the 18.11.60 231
Defendant to the Bank of Ceylon

D45 Promijssory Note for Rs. 31,645/57 given by the 28.11.60 233
Defendant to the Bank of Ceylon

D46 Guarantee signed by Eileen Marley 28.11.60 233

D47 Receipt for Rs. 31,645/57 given by the Defendant 28.11.60 241
to the Bank of Ceylon

D48 Letter sent to Bank of Ceylon, Nuwara Eliya, by 28.11.60 241
the Defendant

D49 Letter sent to Bank of Ceylon, Nuwara Eliya, by 28.11.60 241
the Defendant

D30 Copy of Suspense Account issued by the Mercantile — 230
Bank Ltd.

DsI Memorandum from John, Keell, Thompson, White 11. 1. 61 254
Ltd. to Mercantile Bank Ltd. eunclosing cheque for
Rs, 2811/85

D52 Mercantile Bank Credit Account Slip for Rs. 6000/- 12. 1, 61 258

D53 Note written in Pencil - 331

D54 Statement made to Dehiwala Police by 20. 2. 62 292
S. Weerawardena

Dss | Statement made to Ambalangoda Police by the | 22. 2.62 293
Defendant

D56 | Statement made to Ambalangoda Police by the 2,3. 62 301

Defendant
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DEFENDANT'S L OCUMENTS (Continued)

Exhibit
Mark

D57

D58
D59
D60
D61

D62

D63
D64

D65

D66
D67
D68

D69

Description of Document Date
Letter sent to M/s Welikala & Fernando by
M/s Julius & Creasy 2. 6. 62
Letter sent to the Defendant by M/s
Julius & Creasy 15. 6. 62
Agreement No. 541 attested by F. C. de Saram,
Notary Public 6. 8. 60
Application to the Agricultural and Industrial
Credit Corporation of Ceylon for a loan 19. 8. 60
Agreement No. 562 attested by F. C. de Saram,
Notary Public 12. 11, 60
Letter sent to the Defendant by H. J. G. Marley 8. 12. 60
Certificate issued by the Tea and Rubber Estates
(Control of Fragmentation) Board 17. 4. 62
Letter sent to M's De Silva & Mendis by the
Defendant 27. 2. 61

Defendant's Diary for 1960 (not printed)

Bank Statements (State Bank of India) in respect
of Defendant’s Account for September, October
and November, 1960

Bank Statemen's (The Chartered Bank) in respect
of Defendant’s Account for September, October
and November 1960

Bank Statements {Bank of Ceylon, Chilaw) in
respect of Defendant’s Account for September,
October and November 1960

Bank Statements (Bank of Ceylon, Nuwara-Eliya)
in respect of Defendant’s Account for September,
October and November 1960

Page

310

312

189

203

225

254

304

264

215

216

218
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20

36

No. 1

Journal Entries.
IN THE DISTRIUT COURT OF NUWARA LELIYA.

No. M. 5409. J. A, Naidoo of Messrs Julius & Creasy, Colombo,
(lass V Execwtor of tho Last Will and Codicil of H. J. G.
Amount: Marley, Deceased Plaintiff.
Rs. 129486/34. Vs.

Nature: Money D.  Peter  Mellaarvaichy of  “Reivate” Nuwara liliya.
Procedure: Regular. e ..Defendant.

JOURNAL

The 21st day of November, 1963
Mr. P. N. Bartholomeusz files appointment and Plaint together with
Proxy.
Plaint accepted and Summons ordered tor “6th December 1963.
Nod
District Judge.
(3) 26. 12. 63.
Mr. P. N. Bartholomeusz for Plaintitf.
Mr. D. P. Mellaaratchy
No refurn to Summons
Call and Reissue for 23, 1 64,
Nod, :
District Judge.
2G. 12, 63.
(4) 23 1. 64,
Mr. P. N. Bartholomeusz for Plaintiff,
Summons not  reissued,
Mr Bartholomeusz for Plaintitf
Ned
District Judge.
23. 1. 64.
(o, 4. 3.64
ar. P. N. Bartholomeusz Proctor for Plaintift moves for issue of
Summons on the Defendant.
Alowed for 9, 4. 64,
Sed
District Judge.

No, |
Journal Entries-
21, 1), 63

to
27.3. 67



No. |
Journal Entries-
20, 11,63

to
27. 3, 67
Continued—

2

(6) Summons to Detendant Tssued.
Initialled

13/3.
(7)y 9.4 64.
Mr. P. N. Bartholomeusz for Plaintiff.
Defendant D. P. Mellaaratchy
Summons served on Defendant.
Proxy filed.
Answer for 7/0.
Sed L.
District Judge.
9. 4. 64,
() 9.4. 64
Deficiency of stamps Rs 36/- due from Mr. P. N. Bartholomeusz,
on his Summons issued to Defendant.

Sed.. L.
9/4
(9) 7.5. 64,
Mr. P. N. Bartholomeusz for Plaintiff.
Mr. D. Perera for Defendant 20
Answer duc. noi filed, same for 28/5 (Final)
Sod e

District Judge.
(10) 28, 5. 64,
Mr. P. N. Bartholomeusz for Plaintiff.
Mr. D. Perera for Defendant
Answer due (Final)
Today is a Public Holiday.

Call case on 29, 5 64,
Sgd .. 30
District Judge.
28,5, 64
(1)  29.5. 64.
Mr. P. N. Bartholomeusz for Plaintiff.
My, D. Perera for Defendant
Answer due filed.
("ase called o '
Call case on 18.6. 64 to fix trial and for replication if any
Segd ...
40

District Judge.
29. 5. 64,
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20

30

40

(12) 18.6. 64
Mr. P. N. Bartholomeusz for Plaintiff.

Mr. D. Perera for Defendant.

Case called.

Replication not filed.

Trial 28th and 29th September 64.

This case is specially fixed for trial on these dates.

Sad
District Judge.
18. 6. 64.
(13) 3 9. 64.

Mr. P. N. Bartholomeusz Proctor for Plaintiff files list of documents
and witnosses and moves for Summons on witness No. 9. Proctor for
Defendant roceived notice.

1. File.
2. Allowed.
Sad -
District Judge.
14) 15. 9. 64.
Mr. P. N. Bartholomeusz Proctor for Plaintiff files list of witnes—
sos and documents and moves for summons on Wwitnesses Nos | & 2
1. File.
2. Allowed.
Sgd o
District Judge.
(15) 16.9.64.

Mr. D. Perera Proctor for Defendant files List of witnesses and
moves for summons on witnesses Nos. 2. 3, 4 and 6.

Proctor for Plaintiff recoives notice and copy.

1. File.
2. Allowed.
S o
District Judge.
(16) 18. 9. 64.

Mr. D. Percra Proctor tor Defendant files additional list of
witnesses and moves for summons on 3 witnesses,

Proctor for Plainuff rvcceives notice and copy.

I. TFile.
2. Allowed.
Sed
District Judge.

No, |
Journal Entries-
21, }1. 63

to
27.3. 67

Continued—



No. |
Journal Entries-
2111, 63

to
27.3. 67
Continued--

(17) 22. 9. 64.

Mr. D. Perera Proctor for Defendant files additional list of witnesses
in this Case with notice to the Proctor for Plaintiff and moves for
summons on them.

Allowed.

Sed .
District Judge.
(18) 22.9.64.

Mr. P. N. Bartholomeusz Proctor tor Plaintiff [files additional
list of witnesses and documents in this case with noticeto the Procstor 1o
for Defendant.

File,
Sed
District Judge.
(19) 24.9. 64
Mr. D. Perera Proctor for Defendant files 3rd additional list of
witnesses  in this case with notice to the Proctor for Plaintiff.
File.
Nud
District Judge. 20
(20)  25.9. 64.
Mr. P. N. Bartholomeusz Proctor for Plaintiff files an additional
list of witnesses and documents with notice to the Proctor for Defendant.
File.
Sed _
District Judge.
(21) 28.9. 64,
TRITAL (1)

Mr. P. N. Bartholomeusz for Plaintiff.

Mr, D. Pereva for Defendant. 30
Mr. Advocate .Amerasinghe with Mr. B, J. Fernando instructed by Mr,
Bartholomeusz for Plaintiff. Mr. Thiagalingam Q. (', with Mr. Advocate
Parathalincam and Mr. Crossetie Thambiah instructed by Mr. D. Perera
for Dofendant.
Segd ...
District Judge.
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TRIAL (2) ; Nlo.E lt )
(22) 29.9. 64 Journal Entries
Mr. P. N. Bartholomeusz for Plaintiff. 27. 3t.°s7
Mr. D. Perera for Defendant. Continved —

Same appearances.
Vide Proceedings.
Further hearing 16, 17, 18
November 1964,
Sgd ,
23) Requisition for Rs. 50/- posted to Mrs. E. I. M. Marley under Registered
10 C'over,
Sad
(24) 16.10. 64 29/9
Mr. D. Perera Proctor for Defendant files 4th Additional List of
Witnesses and moves for Summons on 18  Witnesses  with notice to
the Proctor for Plaintiff.
i. File.
2. Allowed.
Sed
District Judge.
20 (25) 16, 10. 64
Mr. Perera Proctor for Defendant moves that the Summons to
Witnesses filed on 15. 9. 64 and Summons returned unserved be reissued.
Allowed.
Nud
District Judge.
TRIAL (3)
(26) 16. 11, 64
Mr. P. N. Bartholomeusz for Plaintiff.
Mr. D. Perera for Defondant.
30 Name appearances
Vide Proceedings.
Fuarther hearing 17/11.
D 32 to remain in the record.
Sod -
District Judse.



No. |
Journal Entries-
21, 11, 63

to
27.3. 67
Continued—

(27) 17.11. 64
TRIAL (4)
Mr. P. N. Bartholomeusz for Plaintiff.
Mr. D. Pervra for Defendant.
Name  appearances,
Vide Proceedings
Further hearing 18. 4.

Sed ..... .
District Judge.
(#8) 18.11. 64 10
TRIAL (5)
Mr. P. N. Bartholomeusz for Plaintiff.
Mr D. Perera for Defendant.
Same appearances,
Vide Proceedings.
Documents for 26. 11,
Further hearing on 21/12
Sed ... ..

(29) 21.12 64
Mr. P. N. Bartholomeusz for Plaintiff.
Mr. D. Perera for Defendant. 20
Same appearances.

Mrv. Advocate Thiagalingam Q... states that at Page 114 the sentence
“Then I took this letter and subsequently” should read as “Then I
took this leiter and went to see Advocate Thurairatnam and 1 told
him to deny this and write a letter.”

2212, 64
Mr. P. N. Bartholomeusz for Plaintiff.
Mr. D. Perera for Defendant.
Same appearances, 36
Vide Proceedings.
Order on 29. 1. 65.
Segd .
30y 29.1.65
Mr P. N. Bartholomeusz for Plaintitf.
Mr. D. Perera for Defendant.

fer Order.
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Mr. Mahesan takes notice on behalf of Mr. Bartholomeusz, No |
Journal Entries-
Defendant — Present. 2. I:Ic} 63.
Plaintiff -- Absent. 27. 3. 67

o Continued~-

Order delivered. Judgment for Plaintiff, as prayed for with
costs.  Knter decree accordingly.
Sgd ... ... ..
District Judge.
(31) 1.2.6)
Mr. D. Percra Proctor for Defendant tenders.
10 (I) Petition of Appeal,

(2)  Noudee of Security.

(3) 2 Notices of Security to be sent to  the Plaintiff and his
Proctor by Registered i’ost together with the stamped envelopes.

(4) Application for typewritten copies

(») Stamps for Rs. 84/- for Seerctary’s Certificate in appeal.

(6) Stamps for Rs. H48/- for Supreme Court decree,

(7v Notice of Appeal together with two  copies to  be sent by
Registered Post and he moves that the Petition of Appeal he a(,'('opto;l
and notice of Sccurity be issued to the Plaintiff and Copics be sent

20 to the Plaintitf and the Plaintiff's Proctor by registered post.

ORDER
1. Peiition of Appeal is accepted.
2. Enter in appeal rvegister
3. Issue notice of security as applied tor returnable on 11.2.65.

Sod

District Judge.
(32) Nes. 2 and 3 attended to.

Intd:
212
30 (33) 9.2.65
Decree entered,
Sod

; o ] District Judge.
(34) 11.2.65

Mr. P. N. Bartholomeusz for Plaintiff_.
Mr. D. Perera for Defendant.



No. !

Journai Entries-

21, V. 63

to
27. 3. 67
Continued~-

8

Notice of Scecurity not served on Plaintiff as thore ix no time
for service and report. Security agreed on at Rs. 600/-. TIssue notico
of appeal on security being furnished for 25/2.

Sod
District Judge.
(33) 13,265

Mr. P. N. Bartholomeusz Proctor for Defendant files application
for execution of Decreo for the recovery of amount in the Decree.

And moves for a notice on the Defendant.

Issue notice of application on Judgment Debtor returnable on 25. 2. 65 10

Sed .

36) 17,2 District Judge.

Bond furnished

Notice of Appeal issued.

Intld. 17/2

(37) Notice issuod to Detendant.

Vide Journal Entry of 13,2 65.

Intld. 19/2

DR) 25,265

Mr. P. N. Bartholomeusz for Plaintiff. 20

My, D. Perera for Detfendant.

Notice not served on Judgment Debtor as he had gone to
(*‘vlombo. Re-issue for 183
L‘gd.

District Judge,

(39) 18 3. 65

Mr. P. N. Bartholomecusz for Plaintiff.

Mr. D. Perera for Defendant.

No return to notice on Judgment Debtor, notice returned later
unscerved as the Defendant is not to be found. 30

(all  case regarding notice of appcal as well as notice of
application of writ for 22 1.
(40) 22,4 6D District Judge.

Mr. P. N. Bartholomousz for Plaintiff.

Mr. D. Perora for Defendant.

Notice of Appeal served.

Notice of application of writ served.

Forward record in due course to Supreme Court.

Mr. Advocatr Parathalingam instructed for Defendant moves for 40
a date for objeciions, Objections for 13/5.

Sgd
District Judge.



/ 3.0, 65 No. |
\4]_) 13. 9. 60 o Journal Entries-
Mr. P. N. Bartholomeusz for Plaintiff-Respondent 21.11. 63

to
Mr. D. Porera for Dofendant-Appellant 27. 3. 67
('ulled for Ubj(‘r(‘fi“llﬂ. Continued--

Objecdons for 27/5.
‘\( 0 1

District /udqe
{2) 27.5.65
Mr. P. N. Bartholomeusz for Plaintiff-Respondent.
Mr. D. Perera for Defendant — Appellant.
Case called for objections:
10 Objections on 10, 6,
Sed L

District Judge
(+3) 10,6, 65

My, P. N, Bartholomeceusz for Plaintift - Respoudent.

Mr. D. Percra for Defendant — Appellant.

Objections  duec.

Mr. Advocate  Fernando  instructed by Mr. Bartholomeusz for
Plaintiff-Respondent

Mr. D. Perora for Defendant — Appellant files objections.

20 Inquiry for 9/7.

Mr. Perera states that the Defendant  will not  dispose of any
propertiecx until the hearing of (his inquiry.

Sod
H4) 9.7.65 INQUIRY I

Mr. P. N, Bartholemousz for Plamntiff-Respondent.

Mr. D. Pervera for Defendant-\Appellant.

Mr. Advocate Fernando insiructed by My, Bartholomeusz  for Plaintiff.

Mr. Advocate Parathalingam insirucied by Mr D. Perera for Defendani—

Appellant.
30 Case called.

The Plaintift — Respondent ix en:itied to issuc writ in this case.
However, if  th» Dafendant \ppellant  brings into  court a sum of
Rs. 60,000/~ by way of security in cash in the following manner-namely
a sum of Rs 10000 in cash on or before 15. 8. 65, a sum of Rs. 20,000/-
betore 15. 10. 65 and tho balanco sum of Rs. 30, 000/- on or befora 15.1.66
writ nol to issue till the final determination of the appoal now pending.

In default of any onc¢ payment as aforesaid writ to issue with notice.

Intd: . = .
District Judge.
40 9/7.



No. 1|
Journal Entries-
20, 11, €3

to
27. 3. 67
Continued—

(15) 12. 8. 65:
Kachcheri Receipt No. 484 of 12. 8. 65 for Rs. 10,000/-received and filed.
Intd:
Record Keeper 12/8
(H6) 27. 11 65:

Mr. P. N. Bartholomeusz Proctor for Plaintiff - vide his Motion
dated 23. 11. 65 filed of record states that application for writ has been
made and as Defendant has failed to deposit the sum of Rs. 20,000/-
on 15. 10 65 moves for notice under Section 219.

Issue notice under Section 219 returnable on 23. 12. 65. 10

Intd:
District Judge.
(47) 23.12.65:
Mr. P. N. Bartholomeusz for Piaintiff-Respondent.
Mr. D. Perera for Defendant- Appellant.
Notice not served on Defendaunt-Appellant.

Affidavit for 8. 1. 66
Intd:

District Judge
(48) 8.1.66 20

Mr. P. N. Bartholomeusz for Plaintiff-Respondent.
Mr. D). Perera for Defendant-Appellant.
Affidavit due. - filed.
Issue summons by way of substituted service in terms of last
paragraph of the affidavit - returnable 2. 2.
Intd:

District Judge.
(19) 2.2 66

Mr. P. N. Bartholomeusz for Plaintiff-Respondent.
Mr. D. Perera for Defendant-Appellant. 30
Summons served on Defendant by way of substituted service
on 18. 1. 66.
219 Inquiry tor 24. 2.
Intd:
District Judge.
(5t5) 24, 2. 66:
Deposit Note No. 041636 for Rs. 10,000/~ issued to defendant.
Intd:



() 24.2.66
Mr. P. N. Bartholomeusz for Plaintitf-Respondent.
Mr. D. Percra for Defendant - Appellant.
xamination under Scetion 219-Civil Procedure Code.
Inquiry for 31. 3.
Intd:

District Judge

INQUIRY (1)
(52)  31. 3. 66
10 Mr. P. N. Bartholomeusz for Plaintiff-Respondent.
Mr. D. Percra for Dofendant-\ppellant.

(Case called.

Defendant examined.

(‘all 2. 5.

Intd: .

District Judge

(H3) 2. 5. 66
Mr. P. N. Bartholomeusz for Plaintiff-Respondent.
Mr. D. Perera for Defendant-Appollant.
20 (ase called - Defendani  absent.
(fall case on 156, 5. 66
Intd:

District Judge.

(O4) 15,5, 66

Me. PN Bartholomeusz for Plaintiff-Respondent.

Mr. D. Perera. for Defendant-Appellant.

(ase ealled - for 6.6

Intd:
District Judge.

30 (HD) 6. 6. 66

Mr. P. N, Bartholomceusz fer Plaintift-Respondent.

Mr. D, Perera for Defendant-\ppellant.

Case called.

No ordor.
intd: ... . ... .

(56) 7.6.6 District Judge.
B (. 06.66

Mr. D. Perera, Proctor tfor Defendant-Appellant filos perition and
affidavit from the Dofendant-Appellant and on grounds stated therein
40 moves that the excention of the wric be stayed pending the pavment

of security by the Plaintiff-Respondent in terms of Nection 763
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Also he moves for notice on the plaintiff.

ORDER
Support in open Court.
[ntd:
District Judge
(57) 18.6.66

Mr. P. N. Bartholomeusz, Proctor for plaintiff states that his appli-
cation for issuc of writ and the defendant’s application for stay of
writ was the subject of inquiry and that terms of settlement were
recorded. As the defendant has defaulted in depositing the instalments 10
of security having deposited the first instalment he moves for writ
against the defendant.

Issue writ,

Intd:
District Jndge.
(%) 20. 6. 66.

Mr. P. N. Bartholomeusz for plaintiff.

Mr. D. Perera for defendant.

Case called to support application-vide Journal Entry (56)

Mr. Advocate Guruswamy instructed by Mr. Perera for appellant. 20

Mr. Guruswamy .

Mr. Guruswamy cites 66 NL

Jb NLR 249

Notice plaintift respondent for 22. 7.

Stay writ pending inquiry.

Intd: .
District Judge.
(HY) 3.7.66.

Mr. D. Perera, Proctor for Defendant-Appellant moves that he be
allowed to amend the petition by deleting para (a) of the praver 30
and substituting thereof the following para:

“(a) that the execution of the writ be stayed till security is
furnished by the Plaintiff-Respondent.™

Also he files the amended petition and moves that the same be
accepted.

Copy sent to Plaintiff-Respondent by registered post.

1. File

2. Mention on 22.7.66.
Intd:

District Judge. 40
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(60)  22.7 66,
Mr. P. N. Bartholomeusz for Plaintiff.
My D. Perera tor Defendant.
1. Notice served on Plaintift - J. \. Naidco.
2. (ase mentioned vide Journal Entry at (0Y)
(Call for 287 to fix date of inquiry.
Intd:
District Judge
(1) 28.7.66.
Mr. P. N. Bartholomcusz for IMlaintiff.
Mr. D. Pereran for Defendant.
(ase called to fix date of inquiry,
(all for o8
ind:
District Judge
62) DR,
Mr. P, N. Bartholomeusz for Plaintiff.
Mr. D. Perera tor Defondant.
(ase callod.
[nquiry for 20X
Intd: .
District Judge.
(63) 20866, INQUIRY (1)
Mr. P N. Bariholomeusz for Plaintiff.
Mr. D. Perera for Detfendant.
Mr. Advocate Fernando instrucied for Plaintiff.
Mr. Advocate Guruswamy instructed by Me. D. Percra for Defendant,
Mr. Guruswamy  addresses me,
Mr. Fernando addresses me.
Ovder for +.9.
Intd: .

Lo District Judge.
(G4)  1.9.66.

Mr. P. N. Bartholomeusz for Plaintift.

Mr. D. Perera for Defendant.

Order delivered in open court.

Defendant’s application dismissed with costy.
Writ to issue
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Record roceived today rogether with documents and Supreme Court
Decree No. 56/65 (F') dismissing the Appeal.

It is ordered and decreed that the Deofendant Appellant do pay to
the Plaintiff - Respondent the taxed costs of this Appeal.

Prociors for parties to note.

to
27, 3. 67
Continued—

Sad. L
District Judge.
19.1.67

Mr. C. L. de Silva, Proctor forwards

Monev Order for Rs. 81.30 10
in respect of copying fees and

stamp fees for copies applied for.

Intd: .
Eo die

Monoy Order sent for cashing. Receipt sent.
Intd:
27.3.67.

Registrar, Supremc Court, by his letter No. B. 25/67 of 23.3.67
requests that this case record be sent to him to take necessary action
as permission has been granted to Appeal to the Privy Council

Forward with all documents.

20
Intd:

District Judge.

No. 2 No. 2
Pla‘int'of the
;Ila.|r|“|l.“;3 Plaint of the Plaintiff

IN THE DISTRICT COURT OF NUWARA ELIYA.

M. 5409 J. A, Naidoo of Mosses Julius & Creasy, (‘olombo,
Executor of the lLast Will and Codicil of H. J. G.
Marley, Deceased. Plaintiff.
Vs.
D. Peter Mellaaratchy of “Reigate” Nuwara Eliya

Defendant.

30
On this 21st day of November 1963.

The Plaint of tho Plaintiff abovenamed appearing by Percival Neville
Bartholomeusz, his Proctor, states as follows:
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1. The Plaintiff abovenamed is the Exccutor and Trustee of the Last
Will and Codicil of the abovenawmed H. J. (i. Marley, decoased, filed of
record and duly proved in Testamentary ('ase No. 591 of the District
Court of Nuwara Eliya,

2. The Defendant resides at Nuwara Eliva within the local limits
of the jurisdiction of this Court.

3. That prior ro the dates material to this Action the Defendant
abovenamed and Eileen Florence Marley. the wife of the abovenamed
H. J. G. Marley, deccased, by Agreement No. 54l dated 6th August 1960
attested by F. (. de Saram, Notary Public, had avrced to purchass all
that estate, plantation and premises called and known as “Maha Borakande
Division” situate at Karandeniya for the price or sum of Rs. 425,000/-.

4. That the Defendant and the said Eileen Florence Marlev having
requested the said H..J. G. Marley, now deceased. to provide certain
monics needed by them for the completion of the aforesaid agreement
to purchase, it was agreed between them and said H J. G Marley.

{a) that the said H..J. G. Marley do through his Bankers, Mercantile
Bank Limited, lend and advance to the Defendant and the said
Eileen Florence Marley jointly in equal shares a sum of Rs. 125.000/-
to be repaid by them together with interest thereon as demanded
and on such terms as stipulated by the said Bank;

(b) that the said H.J. G. Marley shall by way of loan provide
and pay on account of the Defendant and the said Hileen
Florence Marley such monies as shall be required for leoal and
other cxpenses connected with the purchase of the atoresaid estato:

(¢) that the Defendant abovenamed would be liable to ropay one
half share of the monies lent and advanced as aforesaid by
the said H.J. (i, Marley.

5. Thai in pursuance of the said Agreemsnt and ai the request
of the said H.J. G. Marley and upon the porsonal guarantee and
security viven to the said Mercantile Bank Limitel by him, the said
Bank in or abou: November 1960 lent and advanced to the Defendant
and the said Eileen Florence Marley jointly a sum of Rs. 125,000)/-
which was applied in part payment of tbe aforesaid purchaso price
at the execution of the Deed of Transfer No. 1419 dated 29th Novembor
1960 attested by S. Gunasckera, Notary Public, in favour of the Dofendant
and the said Eileen Florence Marley. The said sum of Rs. 12),000/-
was repayable to the Bank together with interest at five per centum
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per annum or at such rate as may from time to time be fixed or
charged by the Bank, and for securing such repayment the said H. J. (x.
Marley assigned to the said Bank a sum of Rs. 150,000/- held by it
in fixed deposit to the credit of the said H.J. G. Marley.

6. That the said H.J.G. Marley in pursuance of the aforesaid
Agreement also paid a sum of Rs. 17,004/- on account of the legal
and cther expenses connected with the purchase as aforesaid of the
ostate by the Defendant and the said Eileen Florence Marley.

7. That by reason of the facts harein bofore pleaded the Defendant
became liable to repay to the said H..J. G. Marley:-

(a) the sum of Rs. 62,500/- together with interest therco)n as
stipulated;

(b) a sum of Rs. 8,502/-.

8. That the said H. J. (i. Marley died on or about the 26th February
1963 leaving a Last Will bearing No. 495 dated 9th October 1961 and
Codicil bearing No. 479 dated 17th May 1962 filed of record in the
said Testamentary Cas: No. 591 of this Court and duly proved, whereby
he nominated ano appointed the Plaintiff and H. T. Perera as his
oxecutors and Trustess thoreof The said H. T. Porera having renounced
his right to claim Probate of the said Last Will and Codicil, the
Plaintiff has applied to the said C(‘ourt for Probate.

9. There was due and owing to the said Mercantile Bank Limited
from the Estate of the said H.J. G. Marley, deceased, as at 3lst May
1963, on account of the aforesaid advance of Rs. 125,000/-, & sum of
Rs. 136,343/69 on account of principal and interest, and in satisfaction
of the said debt, the said Mercantile Bank Limited lawfully appropriated
an amount equivalent thoereto out of the said sum of Rs. 150,000/-
held in fixed deposit and  assigned to it as aforesaid by the said
H. J. G. Marley

10. That thereupon the De2fendan; abovenamed bhocame liable to
repay to the Plaintiff as Executor as aforesaid a sum of Rs. 68,171/34
on that account, which said sum or any part thereof the Defendant
has failed and neglected to repay though thereto demanded.

FOR A FIRST CAUSE OF ACTION.

11. That thore is duae and owing from the Defendant to the Plaintiff
as Exocutor as atoresaid the said sum of Rs. 68,171/84 and a cause
of action has therefore acerued to the Plaintiff as Executor as aforesaid

10
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30
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to sue the Defendant for the recovery of the said sum of Rs. 68 171184
with leoal interest thereomn,

FOR A SECOND CAUSE OF ACTION

12, That the Dofendant has  failed and neglected to rvepay the
aforesaid sam of Rs X502/- due and owing from him 1o the said
H.J. G. Marley, though thereto demanded, and that the said amount
v still due and owine to the Plaintiit as Exccentor aforesaid. That in
the premises a cause of action has accrued to the Plaintiff as Executor
aforesaid to sue the Dofendant for the recovery of the said sum of
. 8502/ - together with legal intovest thereon,

FOR N\ THIRD CAUSE OF ACTION.

13. That on or about the 7th day of  Novembor 1960 the said
H. J. G. Marlev lent and advanced to the Defendant and tho Dotendant
borrowed and  received  from  the said H. J. G. Marley  a sum of
Rs. 50,000/ which he agreed to tepay on demand !ceether with interest
thoreon at 2 172 per eentum per annum.

. There is now due and owing from the Defendant an aggregato
sum  of  Bs 52R12/60 0 boing R 50,000/- in vespeet of principal and
Rs. 2812/50 being interest at the aforesaid raie from the 7th \ugust
1960 up to 6th November 1963 which said sum or any part thereof
the Defendant has failed and  neglecled  to repay to tho Plaintiff s
Exccutor aforesaud thoueh thereto demanded.

15, 2\ cause of action has cherefore acerued to the Plaintiff as Fxe-
cutor thereol to sue the Defendant for the recovery of the said sum
of Rs. 52.812/00 together with interesi. i

Whesefore the Plaintiff pravs:-

(1) for judgmeni against ‘he Defendant ina sam of R, 68,17 1/81
together with legal interest thercon from date hercof till date
of cecree and thereafur on the agerevate amount of the decice
till pavment in full;

(b) for judement avainst  cthe  Defendant in a further sum of
s 8002/ together with legal interest thoreon from  date hereof
till date of decree and thereatter on the acoreoate amount of
the decvee till pavment in full.

(¢) for judgment against the  Defendant in o further sum  of
Rs. 02812/60 together  with inferest ai fthe rate of 2 1/2 per
centum per annum on the sum of RBsx. 30,00/- from the Tth
November 1963 till date of decree and thereafter with legal interest
thereon on the aggregate amount of the decree till pavinent in full;
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(d) for costs of suit,
(e) for such other and further relief as to thix Court shall seem
meot.
Sed .
Proctor for Plaintiff.
Settled by
B. J. Fernando
Eric Amerasinohe
Advocates,

Answer of the Defendant
IN TUHE DISTRICT COURT OF NUWARA-ELIY.\.

J. Ao Naidoo of Messrs Julius & Creasy,
Colombo, Exccutor of the Last Will and Codicil of

H. J. G. Marl.y. Deceasc.d Plaintif].

No. M. 5409. Vs
D. Peter Mollaaracchy of “Reigate”, Nuwara ldliya.
.......... .... Defendant.

On this 29th day of May, 1961.

The Answer of the Defendant abovenamed appearing by  David 20
Perera, his Proctor. states as follows:—

1. Answering paragraph | of the Plaint. the Defendant does not
admit the averment contained therein.

2. Answering paragraph 2 of the Plaint, the Defendant admits the
jurisdiction of this Court,

3. Answering paragraph 3 of the Plaint, ihe Defondant states that
the Agrecement No. 54l dated the 6th August 1960 attestad by . C. De
Saram, Notary Public, referred  to therein was entered into by the
Defendant at the express request of L J G Marley.  deceased.  and
his wife Mix. Eileen Florence Marlev on  the express terms  and 30
conditions herein averred to.

4. Thoe Estate called and known as Maha Borakanda Division
referred to in pavagraph 3 ot the Plaint, was to be bought in the
names of Bileen Florence Marley and the Defendant, ecach bheing
entitled to a half shave.
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5. By agrecement betweon H. J. (i, Marley, Eileen Florence Marley
and the Detfendant, the sum of Rs. 425 000/- being the consideration pefendant-
for the purchase of Maha Borakanda Division, was to be  provided

as follows:—

(a)

(b)

()

6. The

Tho Defendant was to contribute a sum of Rs 25000/-
and the said sum of Rx 25.000/- the Defendant was to
horrow from the Bank of Ceylon on a guarantee furnished
by Mrs. Eileen Florence Marley.

The Defendant and Mrs. Kileen Flovence  Marley  were
to grant a mortgage of Maha DBorakanda Division to
Bornkanda Fstate (o, Ltd., the ownors thercof, to =ecure
the pavment of Rs, 125,000/-,

The balance consideration  was  to be provided by the
said L. J. G. Marley and Lileen Flovence Marley.

Defendant. by reason of the agreement between H_oJ. (i

Marley, Eileen Florence Marley and the Defendant, was to be in the
sole management of Maha Borakanda Division after the transfer of

same. The
manage the

Detendant  being  in such  sole management, agreed to
same  with cave and  dilicence,  as though  the  property

20 was tho Defendant’s own, and to apportion and pay out the netd
income therefrom in the following manner:

30

()

(b)

(¢)

7. The
6, 7, 9, 1o,

the sum  of Rs. 125,000/~ which  was  to  have  been
covered by a  hypothceary bond  in favour of Bora-
kanda Iistate (‘o Ltd. and interest thercon  was to he
paid and discharged;

the sum of Rs. 275000~ was to be paid to H. J (1.
Marley and/or to  Eileen  Florence  Marvlev;  and  that
payments  under  this  head was  to  be  credited to a
separate account at the Morcantile Bank, and

to  maintain  an  account under the name Borakanda
Estate  for such monceys as would be necessary for
ranning  the listate.

Defendant denies all and singularly the paragraphs 4, 5,
1L 120 13, 14 and 15 of the Plaint, subject to  the

express admissions horein contained.

No. 3
Answer of the

29, 5 64
—Continued



No. 3
Answer of the
Defendant-
29. 5. 64

—Continued

20

8. Under and by virtue of the Decd of Transfer No. 1419 dated
29th November 1960 attested by S. Gunasekera, Notary Public,
Borakanda Hstate Co. Ltd. transforred the said Maha Borakanda
Division to EKileen Florence Marley and the Deofendant in  equal
shares and Eileen Florence Marley and the Defendant cntered into an
Agreemont No. 564 dated 29th November 1960 altested by 1 (' De
Saram, Notary Public, with Borakanda Hstate Co. Ltd., to grant a
mortgage of Maha Borakanda Division to secure the sum of Rs. 125000/-.
Thereupon the Defendant duly entered into the sole management of
the said Maha Borakanda Division and was in such management of
the same as agreed up o 20th February 1962.

9. As at the 20th February 1962, the Defondant has  expended
a saom of about Rs. 20,000/- of his own money in running the Maha
Borakanda Division, and the Defendant’s personal belongings on  the
said Maha Borakanda Division was of the value of about Rs. 2,000/-.
Also the Defendant had

(1) placed to  the credit of Maha DBorakanda Division
working account  referred  to in paragraph 6 (¢) hereof,
Rx. 3, 993/25:

(by paid acerning  interest on the sum  of  Ps. 125,000/~ on
the said  Agreement  to mortgage  Maha Borakanda

Division; and

(¢) paid to the eredit of separate account referred to in
paragraph 6 (b1 hereof, Rs. 6,000/-.

10. In breach of and contrary to agreements averred  to o herein.
H.J. G. Marlev and !ileen Florenco Marley, on 20th  Febrouary 1962,
along with some thugs, wrongfully took forcible possession of  Maha
Borakanda  Division from the Defendant. Also the said  ILileen
Florence Marley at the instigation of aund or with the express
knowledge and without protest from H J. (i, Marlev, on the night
of 20th Fcebruary 1962, dishonestly and traudul ntly  removed  from
the said Maha Borakanda Division, rubber of the approximate valuce
of Rs. 15,000/- and coconuts of the approximate value of Rs. 4,000/-
The books of accounts kop: under the  directions of the  Defendant
wore on thre fisiase at all relevant times and have not been available
to the Deofondant afier 20th Fehruarvy 1962

10
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11, On the 20th Februaryv 1962 Eileen Florence Marley had fraudu- Ao 3
lently purported to lease the entirety of Maha DBorakanda Division Defendant-
by Indenture of Lease No. 3341 attested by V. A. P. Nanayakkara 2. 5. 64

. Y — Continued
Notary Public.

12. On and after 20th IFebruary 1962 the Defendant was wrong-
fully deprived of his rightful posscssion of Maha Borakinda Division
and of his belongings, by IL J. (. Marley and Eileen Florence Marley,
and the Defendant acting on legal advice took the necessary  steps
against Hileen Florence Marley and H J. G. Marley to  regain

10 possession of Maha Borakanda Division. the books of accounts. the
rubber and coconuts referred to.

13. Thereupon Eileen  Florence Marley with the concurrence,
approval and knowledge of and together with H.J (. Marlev acting
by their Proctor Mr. Welikala and others, entered into negotiations
with the Defendant #s a result whereof the Defendant was discharged
from all obligations to pay any moneys to H.J.G. Marley or Eileen
Florence Marley and the Agrcement No. 227 dated 2nd March 1962
attested by R. M. N Karunaratne, Notary Public, wa- entered into
between Eileen Florence Marley and the Defendant. The copy of

20 the said Indenture of Agreement is annexed hereto marked “A” and
pleaded as part and parcel of this Answer. The Defendant there-
after and in consequence thereof abandoned all steps taken by him
and referred to above, and gave up all claims against Eileen Flovence
Marley and H.J. G. Marley and was thus and otherwise absolved and
released by H.J. (i, Marley and Eileen Florence Marlev from all or
any liability to pay any sum of money to H. J. G. Marley or to
Eileen Florence Marlev. In the circumstances aforesaid, H. J. (i,
Marley was estopped and barred from making any claim and the
Plaintitf has no cause of action against the Defendant.

30 Wherefore the Defendant pravs:

(a) that the action of the Plaintiff be dismissed:

(b) for costs: and

(¢) for such other and further relief as to this Clourt shall

gsecm  mweet,
Sad: D. Percra
Proctor for Defendant.

Settled by:
(rossette Thambiah, Junior.
(' Thiagalingam Q. C. Advocates.
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Issues Framed
28. 9. 64.

Mr. Advocate E. Amerasinghe with Mr. B. J. Fernando
instructed by Mr. Bartholomeusz for the  .Plaintiff.
Mr. Advocate Thiagalingam ¢.c., with M/s. Parathalingam
and Crosseite-Thambiah instructed by  Mr. David
Percra for the Defendant.

Defendant—present. Plaintiff-absent.
Mr. Amerasinghe opens his case. He says the plaintift in this case
is the Executor and Trustee of the Last Will and Codicil of H. J. (i.
Marley, deceased, and duly proved in Distriect C(ourt Nuwara Eliya
Testamentary Case No. 591. He savs the defendant and Eileen Florence
Marley, the widow of the deceased, had agroed to purchase the estate
known as Maha Borakanda Division for the sum of Rs. 425,000/-,
In pursuance of this agreement to purchase, the late H. J. G Marley
provided certain monies to the defendant and Kileen Florence Marley
and Rs. 125,000/~ was to be advanced by the Mercantile Bank Ltd.,
to the dofendant and Mrs Marloy jointly. Para 4 of the plaint is referrad
to. In pursuance of the agreemen: the DBank had  advanced
Rs 125,000/ and a joint loan account was opened at the Bank in
the name of Mrs. Marley and the defendant. He says Marlev did advance
to the defendant Rs. 50,000/-, and Rx. 8.502/- and these sums have not
heen paid. The Rs. 125,000/~ loan had mounted up to Rs. 136,343/69 along
with interest ap to 31. 5. 63 and the Bank had appropriated this sum
out of the Rs. 150,000/~ held in fixed deposit and assigned to it by
the said H. J. i. Marley. Para: 5, 6 and 13 of the Agreement ave referred to.

Mr. Advocate Amerasinghe raises the following issues:

(1) In or about November 1960. was it avreed (a) that H J. G,
Marley. now deceused. should through his Bankers, the
Mercantile Bank of India Ltd., lond and advance to thoe
defendant and Mrvs. Marley jointly in equal shares the
sum of Rs. 125,000/- to be repaid by them together with
interest thereon as  demanded and on such  terms  as
stipulated by the said Bank;

(1b) That the said H. J. G. Marley should by way of loan
provide and pay on account of the defendaniand Mrs.
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Marley such monies as should be required for legal and

No. 4
Issues Framed

other expenscs connocted with the purchase of the cstate _cominvea

called Maha Borakande Division:

That the defendant would be liable to repay one half
share of the monies lent and advanced as aforesaid by
the «aid H. J. (.. Marlev:

Did the Mercantile Bank Ltd., in pursuance of the said
Agrecement and at the request of  the said  Marley and
upon the personal cnavaniec and  =ecurity given to the
said Bank by him in or about November 1960, lend and
advance a sum of Rs. 125,000/~ to the defendant and
Mrs. Marfey repayable to the said Bank together with
interest at 5 per cent per annum or at such or other
rate as may. from time to time, be fixed or charged by
the Bank:

Did the =aid Marley for sccuring such repayment assign
to the Bank a sum of Rs. 150.0007 - held by him in fixed
deposit to the credit of the said Marley;

Did the said Marley in pursuance of the aforenmientioned
agreement pay a =um of Rs. 17,004/~ on account of the
legal and other expenses connected with the purchase by
the defendant and Mrs. Muarley of the said lisiate:

Did the defendant become liable to repay to the said
Marley o half shave of the said amount. to wit: Rs. 8.502/—

On or aboui 7th August 1960, did the said Marley lend
and advance to  the defendant and  did the defendant
borrow and reccive from him a sum of Rx. 30,000/
repavable on demand togeother with interest  at 23 per
cent per annuwn:

Did the =aid Marley die in or about February 1963,
leaving a Last Will and Codicil which have been duly
proved in District Court Nuwara Eliva Case No. T-591;
Is the plaintitf the lawtul executor of the  <aid  Last
Will and ('odicil;

As at 3ist May 1963, was there due and owiny to the

Mercantile Bank of India Lid., on account of the aforesaid
loan of Bs. 125,000/-, a sum of Rs 136.343/6Y;
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(6b) Did the said Bank in satisfaction of the said debt
lawfully appropriate an amount equivalent thereto out
of the fixed doposit of the late . J. G. Marley held
by and assigned to them:

(7) Did the defendant thereupon become liable to repav one
half share of the said debt to wit: Rs 68.171/8% to the
plaintiff asx lxecutor as aforesaid;

(8) Is the plaintiff as KExccutor now entitled to recover from
the defendani-

(a) the said sum of Rs 68]171/84 with legal interest
from date of action;

(b) the said sum of Rs. 8502/~ with legal intorest from
date of action: and

(¢) tho said sum of Rs 50,000/- with 23 per cent intcerest
up to date of action and legal interest thereafter.

Mr. Advocate Thiagalingam states that it is not corroct to say  that
the defendant wanted to purchase tho estate The defendant and Marley
were good  friends. Marley wanted the defendant to buy an estate
near the scaside. The defendant said that he did not have ihe finances
and that he would find a buyer. Marley said that the defendant
shoald bhave at least a stake in this business and wanted him to
provide, at least, Rs 25,000/-. The defendant said he did not have
the moneyv. Marley said that Mrs. Marley would guaranteo to the
Bank of Ceylon the loan of Rs. 25,000/ to be ¢iven to the defendant.
On the date ot the agreement i, ¢. on 6. 8. 60 the defendant did not
have a cont to his account. He says the first payment ot Rs. 50,000/-
paid by Marley to  the defendant’s  account was not a loan  but
was consideration provided by Marley in regard to tho purchase of
Borakande Estate. At the request of Marlev. Mrs. Marley and  the
defondant signed the application for a loan to the .\ 1. C. (L At
the request of  Marley, the defondant went to the Mercantile Bank
and asked thom to give an advance of a  sum  of Rs. 175,000/
a sccondary morteage of Borakande which they were going to buy.
Borakande was to carry a primary mortgage in favour of the Sellers
in Rso 125,000/~ The Mercantile Bank was willing to give that loan
hut they wanted interest at 7 per cent. He save the Bs. [2).000/
provided by Marley is noi a loan. On the date of the vansfer 1«
on 29. 1. 60 Mrs.  Marley and  the defendant  went  to  the
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Mercantile Bank., On  the date  of the agreement to buy., a sum of
Rs. 42000/= had  been paid ax 10 per cent of the purchase price.
Marley had put into the defendant’s account Rs. 50,000/- The defen-
dant had borrowed from the Bank of Ceylon on the cuarantee of
Mrs. Marley Rx. 25,000/~ The defendant paid this sum of  Rs, 25,000/-
to the Mercantile Bank and Ry 7000/~ bemmg Marley™s money On
that dav Mrs. Marley paid two cheques. Tho o Mercantile Bank gave
a cheque in favour of  Dorakanda Istate Ltd., for Rso 257000/,
s 25.000/— being the defendant’s monev, Its. 75007~ being the balance of
Marleys money  from out of the Rs. H0.000/—, two cheques  for
R=. 50,000/- cach. 1. e, Rs. 100,000/-: ana the Moercantile Bank added
i, 125000/~ totalling  Rs. 257000/~ Marley told  the defendant to
manage the Bstate amd  that he would tell the Bank to open a
Borakande Loan  Aje.. and every month to pay into this account
Rs. 6,000, The defendant bhad  to work for about 7 or 8§ yvears
and was not expecting anvihing for his Rs. 25.000/-,

On 5. 2. 61 a conference was held wherdin  certain sucuestions were
made. Marley mado a Last Will on 9. 10. 61 tor the first time formu-
lating a Kind of case against the defendant and followed it up hy
eclting his wife to =end a letter of demand about the mismanagement
of the estate. On 6. 2 62 Mres. Marley  filel an action  avainst  the
defendant in the Balapitiva Court, On 200 20 62 Mrs. Marley leases the
whole property io certain lessees. On the night of 200 20 62 the Marvlevs
tcok forcible possession of the ostate.

Mr. Thiagalingam says that issue No. 2 contains too many limbs
and he is not intorested with  the request of Mr. Marley and, for this
reason,  he objects to the words in this  issue. He says Marley did
provide Rs. 120000/~ which ix admitted but he dendes it is & loan
He says that he admits that Marley on 7. 8 60 paid into the credit
of the defendant’s accouni a sum of Rs. 50,000/- but not as a loan
Mr. Advocaie Thiagalingam sucoests: .

(Y) Was Agreement Noo 541 (o buy Borakande [Istate in the
names of liileen Marley and the defendant  entered into by
the defendant at  the express regest of L J. (. Marley,
decoased? l

(Ivi Was noageed herween Marley, the deccased, and rhe deferdand
that the conzideration for the purchase of Dogakanda Estate
wis to be provided:
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() in respect of Rs. 25,000/~ by the defendant;

(b) in vespect of Rs. 125,000/~ by the grant of a mortgage
for Rs. 125,000/~ to Borakanda Estate Co. Ltd., the vendors;

(¢) in respect of the balance Rs. 275,000/~ by Marley the
deceased and his wife Kileen Marley.

Prior to the Deed of Transfer No. 1419 of 29th November 1960
of Borakanda Istate to the defendant and Mris. Marley, was
it agreed between H. J. G. Marley, the deceaxed, and the
defendant

(a) that the defendant was to be in sole management of
Borakanda Estate after the transfer;

(b) that the defendant was to manage the same and pay
out the neit income therefrom:

(i) the sum of Rs. 125,000/~ and interest thereon due
to DBorakanda Estate Co. Ltd. on a mortgage to
be entered into in favour of the said Company:

(ii) the sum of Rs. 275,000/~ to the said Marlcy, deceased,
and Eileen Ylorence Marley by crediting the same
to a separate account with the Mercantile Bank
Ltd., and

(iii) the defendant was to maintain an account under
the name ‘Borakanda Estate’ for the purpose of
running the Istate.

Was the defendant after the iransfer of Borakanda Estate on
20th November 1960, in management of same wuntil 20th
February, 1962,

Ax at 20. 2. 62, had the defendant:—

(a) expended a sum of about Rs. 20,000/~ of his own money
towards the running of Borakanda Istate?

(b) placed to the credit of Borakanda working Afe. a1 sum
of Rs. 3,993/25;

(¢) paid accruing interest on the sum of Rs. 125,000/~ to
Borakanda Estate Co. Ltd., in respect of the Mortgage
of Borakanda to be duly executed:

(d) paid to the credit of a separate account called the
‘Borakanda Loan Aj¢” a sum of Rs. 6,000/~ against the
sum of Rs. 275,000/~ referred to above?

As at 20, 2. 62 were there personal belongings of the
defendant to the value of about Rs. 2,000/- on the state;
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(a) Did H. J. Gi. Marley, deceased, and hisx widow Eilecn Florence
Marley on 20. 2. 62 along with some thugs take wrongtul and
forcible possession of Borakanda Estate from the defendant?

(b) Did Eileen Florence Marley at the express instigation
and with the knowledge of H. J. . Marlev, decoased,
remove on the night of 20. 2. 62 from Borakanda Estate,
rubber to the wvalue of Rs. 15.000/- and coconuts to the
value of Rs. 4,000/- and books of acecount kept by and
under the direction of the defendant?

Was the defendant wrongfully deprived of the possession

and management of-

(a) Dorakanda lstate; and

(b) of his belongings to the value of Rs. 2,000/- on 20. 2. 62
by Marley, deceased, and Eileen Florence Marley;

Did the defendani thereupon take necessary steps (o rogain
possession of Borakanda Estate, the books of accoun!, rubber
coconuts ete.,

Did the deccased H. J. G. Marley thercupon agree with the

defendant whereunder:

‘a) the defendant was discharged of all obligations to pay
any monies to H. J. (. Marley, deceased, or Fileen
Florence Mazrley, hix widow:

(b) Agreement No. 2x7 of 20 3. 62 attested by R. M. S
Karunaratne, Notary Public was entered into  hetween
the defendant and FEileen Florence Marley?

(¢) the defendant abandoned all steps taken against Eiloen
Florence Marley and H. J. G. Mearley. deceased?

(1) Has the defendant boeen released and absolved from liability
to pay any sum of money to H. J. (i. Marley, deceased, or
to Eileen Florence Marley?

(b) Is the Estate of H. J. G. Marley, deccased, estopped
and barred from making any claim against the defondant?

Amerasinghe objects to Issues Nos. 9-17 as irrelevant and to

Issue Ne. 18 in the form in which ii is drafted and alo to Issue
No. 19 to the form in which it has been drafted. He says the facts
adumbrated in Issues Nos. 9-17 are pleaded. He cites:
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49 N. L. R. at Page 157.

He says assuming that the issucs are all answered in the affir-
mative, it does not still dispose of the question whether it was a
loan or not. He says none of the Issues 9-17 have any bearing on
the question whether these sums were lent. He says Issue No. 19
should be recast. He objects to Issue No. 19a.

I accept all the issnex and the patvties go to irial on them.

Sed
District Judge.
28,9, 6,

No. 5§
Plaintiff’s Evidence

PLAINTIFF'S CASE

Mr. Advocate Amarasinghe calls.

M. T. Jayawardena: Affirmed Chief Clerk, Securities Depariment
Mercantile Bank of India ILitd., Colombo.

I knew the late Mr. H.J. G. Marley and he was a customer of
the Bank. The Mercantile Bank of India Ltd., were his Bankers.
(Shown document dated 1. 11. 60 which is produced and marked P1):
This is what is described as a Letter of Guarantee signed by the
late Mr. Marley to which I myself have signed as a witness. (Mr.
Amerasinghe reads out the contents of Pl) By this document Mr.
Marley guarantees tho re-payment of loan facilities up to a sum of
Rs. 125,000/-. He also by this document (P1), Clause IV, delivered
and deposited with us Fixed Deposit Receipt No. 102/421 dated
16. 11. 59 for Rs. 150,000/- ondorsed. [ produce the Fixed Deposit
Receipt dated 7.11.58 P2 which was endorsed by Mr. Marley on
this date 1. e. 5. 11. 1960,

Q. This fixed deposit receipt is renewed from year to year ?
A. Yes.
Q. And overleaf on (P2) is set out the periodic renewals ?
A Yex
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Q@ On the day of the Letter of Guarantec Pl dated 4.11.60, what
would be the current rencwal ?

A. This renewal would be made on 7. 11 60.

Q. As oa result of P1 & P2, was a loan of Rs. 125000/ made
to Mrs. Marley and the defendant?

A. Yes, there was a loan granted.

Q. Did the defendant and Mrs. Marley sign the  prescribed letter
to the Bank for opening this Loan A/c ?

4. Yes.

10 (Shown & document); This shows the joint opening account, which
I produce marked P3. P3 is signed both by the defendant who has
signod as D. P. Mellaaratchy and Eileen Florenco Marley.

Q. You have with you a certified copy of that current Loan
Account 7

Ao Yex

This ix a joint loan account No. 3396 and certified by our
Aceountant, 1T prodace this marked - P4,

Q. Wasx a  cheque drawn by the defendant and Mrs. Marley
simultancously with ihe opening of that account ?

20 A. Yos.

I have got this cheque. With the opening of this account, a
cheque boox was issued  They alsy asked for o cheque hook and
this ix mentioned in the lase line of (P3). 1 produce Choque
No. Q - 804524 datad 29ch November, 1960, signed by  Eileen Marley
and D. P. Mellanratchy, the defendant in this case for Rs 125,000/ -
payable to the Mcrcantile Bank Ltd., marked P5. (P4) shows that on
the 29th November, 1960, the cheque (P5) has been debifed.

A cheque for Rs 2750500/~ was drawn in favour of Dorakanda
Bstate Ltd. No. W-032134 dated 29.11. 60 on the Mercantile Dank
30 Ltd. T produce (his cheque dated 29. 11,60 marked PS. P86 wuas a
cheque drawn by the Morcandle Bank Ltd. in favour of Borakanda
listate Ltd. The monies were comprised of the loan amount of
Rs. 125,000/~ plus various other monies which had been furnished by
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Mrs. Marley and the defendant. These amounts were held in a
Suspense Account until the payment of this cheque. (Shown Cheque
No. V 591427 dated 7th August 1960 which is produced and marked
P7): This is a cheque drawn by H.J. G. Marley for Rs. 50,000/- in
favour of D. P. Mellaaratchy, the defendant who has endorsed it
overleaf ‘pleaso credit to my account’ (My. .Amerasinghe marks the
endorsment — P7A.) It has been cleared through the DBank of C(evlon;
Nuwara Eliya, who are the payee’s DBankers. (Shown Cheque
No. v-591459 dated 18th November, 1960 marked P8): This iy a
cheque drawn by Mr. H.J. (i, Marley in favour of Messrs. De Silva
& Mendis for a sum of Rs. 17.004/- and paid to the Bankers of
Messes. de Silva &  Mendis, the Hongkong & Shanghai Banking
('orporation.

1 know that Mr. Marley died and the DBank repaid itself what
was due on the Loan Accouni from the fixed deposit. On 3lst May
1963 the amount without the last instalment of interest was
Rs. 134776/31. This was without the interest for April and May.
The interest from Ist. April to 3lst May 1963, was Rs. 1,576/98. The
Bank paid itself this amount from the fixed deposit of Rs. 150,000/
and issued this receipt to the exccutors of the deceased. I produce
this Receipt dated 12th June 1963 - P9.

0. In P4 the only credit item paid by the account holders is shown
against January 12th, 1961, by Cheque John Keell Thompson W hite
Ltd. Rs. 6000/-

A Yes
Q. There are no other credits i this account 7
A. No.

The other entries indicate the Debit Tax and the actual interost
on the loan. In this Statement of Account (P4) credit has boeen given
for that payment of Rs. 6,000/-.

Q. Was another account entitled Borakanda Estate A/c’ opened
with your Bank ?

A Yex

The authorised persons who were entitled o sign  cheques were
Mrs. Marley and the defendant. I produce a certified statement of
account of Borakanda Iistate Accouni maintained by Mrs. Marley
and the defendant marked P10, This statement is up to  31st
July. 1962.

(Adjourned for lunch)
Sed. ,
District Judge.
28. 9. 64.
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Resumeoed-
M. T. Jayawardena: Affirmed Recallod.
Cross - Kxaunined by Mr. Advocate Thiagalingam:

«Shown P3. T did not sce this document being filled up. T am
not a Ledger Clork in the Bank.  Loedeers are kopt  in loose  leal
forms=.  Shown P5): T did not see this  docuament  being filled up.
I cannot indentify the handwrising of tho word ‘payee’, the amount
and the word ‘yours on the cheque. The word cyours™ on PS5 is the
handwriting of the late Mo Bellb T did not sve the plaintiff's
lawyers this morning. This morning I was standing out in Court
about 10 to 10 o'clock when the phintitf's lawyers came in. I did
not have a conferoner with the plaintiff’s lawwvers.

Q. In PS5 the words “Rupces One Hundred and Twenty  Five
Thousand” 18 also in Mr. Bell’s handwriting 7

Ao Yes

Q. And the figare “Rs. 125.000/-77 ix also in Mr. Bell’s  hand-
writing 7

A Yes,
Q. You did not sce it being written ¥
A, No.

I am the Chief Clers of the Securitics Division. T do not pass
cheques. 1T am familiar with My, DBell's  handwriting,  (Shown I6);
T did not see P6 being drawn up. This has been drawn up by one
of the Clerks in tho DBank. The name of the Payvee Borakanda

listates  LidS ix in the bhandwritineg of one of the Clerks in
the Bank. [ am familine  wich  the writing of (he poople in the
Bapk. The figures  *Rs 120000/-  only’ s also  in the sane
handwriting. This  has  been signed by Mr. Drown  and by M,

Pandithasckera. My, Doll was  the Genoeral Manager and he was a
higher officer than Mr. Brown. (Shown loiter dated 19th  Sceptembor
1960 which is producsd marked - D1): This is a lelter from my Bank
addroessed to Mr. Mcellaavatchy. the defendant.

0. There ix a peferencein this to the defondanit’s lotter dated 9.9 602

A T have not ot this letteir This letter must be in the Bank
filos.
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(Shown letter dated 30.9.60 which is produced marked — D2): This letter
also hax been written by the Bank.

Q By (D2) your Bank agreed to advanco up to Rs. 125,000/- on
a mortgage of Borakanda Estate, on a first mortgage?

A, Yes
Q. And the amount was to be liquidated by instalments  of
Rs. 6.000/= to be paid in by John Keell Thompson White Ltd.?

A Yes.
(Shown letter dated 11.10.60 which is produced marked — D3): This is
a letter written by the Bank. This transaction never went through
(Shown Pl): This document was typed by one of the typists in the
Bank. The pame of the tyvpist is not here. Normally they do not put

their initials on  documents but the initials are put down only in
letters. The initials of the tvpist are found usually on letters

Q. Which do you do more in the Bank on letters to parties or
on formal documents like this?

4. On letters to parties.
Q. On letters to partics you put down the initials?
A. Just his initials,

Q. On no formal documents are the initials of the typist put
down?

A. No.

I did not sce this document being typed. (Shown D4); This is a carbon
copy of (P1).1 have no doubt that they look alike. We did not make
2 or 3 carbon copics of (Pl).

Q. In (D4 to whom Bank tfacilitics are to he afforded is not
mentioned?

A. It v not mentioned here. It is  blank.

Q. Do you know why?

A. T do not know.
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Q. In (PI). “Mrs. Eileen Marley” has not been typed at the same No. §

time as the rest of the two sentences were typed? Evidence.
A. They were typed at the same time because this is typed in fa"y‘;’;’;ﬁge‘;fa'_““-
capital letters. Cross-

examination

I am certain of this. This was typed in capitals and those were typed —Centinued
in simple letters. They must have taken the copy of 'Pl) without the
names.

Q. Have you any doubts that (D4) is a carbon copy of P1?

A. 1t looks a carbon copy. I have no doubt about it.

Q. None of the words appearing in (Pl) namely, “Mrs. Eileen
Marley and Mr. Don Peter Mellaaratcy, Loan A/c” appear in D4?

A. They do not appear.

I have not done any typing myself.

Q. Is the alignment of the types of “Mrs. Eileen Marley” the same¢
a8 the word “and”?

A. It looks to me the same.

Q. Is the spacing between the upper alignment of the line of “Marley™
and the previous typing the same as the spacing between the word “and’
and the previous line?

A. 1t is the same.
I was in the Manager's room and 1 was called up.
Mr. Marley was there and I signed it and went away. Thereafter, I do
not know what happened.

Q. Did you read this before you signed it,

4. It was read out by the Manager to Mr. Marley from beginning
to the end.

Q. Not that Mr. Marley took it into his hands and read it?

A, Mr. Bell read it and Mr. Marley was there. T was present
when it was being read.

Q. Do you know that Borakanda Estate had not been
bought by 4.11.1960?

A. 1 do not know.
Q. On #th November 1960 the fixed deposit slip you did not sec?
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A. T did not see. T did not see the document (P2).
Q. (P3) bears no date?
A. No.
Q. The word ‘loan’ in the second line has been interpolated in
the manuscript?

A Yes,

By whom?

0.

A. 1 do not know.

Q. And the form is a form headed No.2 Joint Account?
A

. Yes 10
T do not know anything of this except that T produced it.

Q. ‘103 appearing in red ink was first written over the stroke 2°?

A. 1 think it is 294
They give certain numbers when these documents are filed in  the

various files.
Q. 294" has been scored off and made into ‘300" ?
A. Yes.

Q. What does those numbers refer to?

A. An officer of the Bank has done this.
I do not know anything about it. I think some mistake has been done. 20
These files are kept in the Bank and it is kept in serial numbers. T
have not brought this book here todayv but this book is available in

the Bank.

Q. | put it to you the word ‘loan’ has been interpolated later?

A. Tt cannot be later because it must have been there when the
two people were signing it.

¢. Why do you say so?

A. DBoecause it was a joint loan Account and thev do not sign
unless it was written.

Q Cannot that be an interpolation? 30

A. It ix a joint Loan Account. The word “loan’ can be an
interpolation.

0. The form itsclf is headed ‘No.2 Joint Aje. ¥
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A. Yes. The form itself is a form for opening a No. 2 Joint Account.
I said that I do not know anything about the document (P3). P3 is
a joint application form. 1 do not know about the filling of P3,
There is no No. 1 Joint Account.
Q. Why is it ‘No.2 Joint Account?

A. It is just printed by the printers.
People have a number of accounts in the Bank and for cach
account you get a form filled in. (P3) iy the form for a No. 2
Joint Account.
10 Q. That is because the people were having more than one account?
A. I do not know.
When an account is opened generally we issue a cheque book.
No Cheque book was issued in respect of (P4).
(P5) is just one cheque leaf produced at the Bank?
Yes.

No Cheque book was issued to these people but when they
came to the Bank they were asked to sign on the cheque (P5)?
A. Yes.
Q. The cheque (P5) must have been given to the drawers from
20 your Bank?

SENS

A. Yes.
Q. They were not issued a cheque book ?
A. No.
Q. Have you brought the accounts of 29. 11. 60°?
A. No.
[ know nothing about the cheque (6. and I was not there.
Q. I put it to you that on 29. 11. 60 Mr. Bell was alive?
A. Yes.
Q. 1 put it to you that Mr. & Mrs. Marley and the defendant

30 came to the Bank on 29. 11. 60

I do not know.

Do you know how this amount ot Rs. 257,500/ was made up?
Yes.

You looked at the relevant accounts?

Yes

When ¢

SERSE NS
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A. When this cheque was asked to be produced 1 had to look
at the accounts, hecause T had to know how this amount was made
up.

I had to look at the account to get at the cheque. These
cheques wero filed in serial order from year to year. This particular
cheque was drawn by the Bank. There is no account in this case.

Q. How do you know that?

A. Because this cheque had been drawn by the Bank,
Q. There is no account in regard to the Rs. 257,500/-?
A

This is our internal Bank Ajc.
There is an account for this cheque.

Q. Did you see this account?

A. Yes. T saw it sometime back.

Q. Was it necessary for you to examine that account?

A. As I had to produce the cheque, | had to look into the
account.

Q. 1 put it to you that on 29. 1l. 60. the defendant gave to
the Manager Rs. 25,000/- in cagh?
A. I do not know.
T did not look into the defendant’s account but I looked

into this particular account.
Q. You know how this sum of Rs 257,500/~ was made up?

A. Yes.

Q. Did it inclade a payment of Rs. 25000/~ in cash by
Mellaaratchy, the defendant?

A. 1 do not know.

0. Another Rs. 7,000/ also in cash by Mellaaratchy ?

A. 1 do not know.

Q. When a person pays money to vour Bank, do you not open
an account for him?

A. There ix an account,

Q. Was any account oponed for the defendant in vour Bank on
29, 11, 60 ?

A. 1 do not know,

Q. 1 put it to you that on this date Mr. Marley paid two
cheques for Rs. 100,000/-, Tifty Thousand each?

A. 1 do not know.
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I had to produce this cheque along with another cheque. I looked
into the account in regard to the Rs. 257,500/- cheque but I do not
know the details of that account now. I had to get this cheque out
and I had to look into the account. To get this cheque 1 had to
look into a bundle of cheques. I had to look into the account to sec
when the cheque was drawn. 1 was given the date on which the
cheque was drawn and I had to look into a file of cheques undeor
that date. If the date is given, you take out the cheque from the
cheque bundle.

Q. To trace the cheque (P6) when you were given the date and
the amount, you did not have to look into any account?

A. Yes.

Q. Were vou asked to find out anything about the loan
accounts etc., ?

A. No.

1 looked into the accounis in order to make myself conversant
because T had to produce them in Court.

Q. Are you conversant with the fact that D4. the carbon of Pl
has the names left Bank?

A. Yes.

Q. Were you summoned to produce any documents ?

A. Yex

Q. By whom?

A. By the Proctor. A statement wax attached to the summons.
I have got the summons. T was summoned to come and give evidence
in this case. The Manager was summoned to produce or cause to be
produced certain documents and the Manager got the documents and
gave them to me. The summons was to the Manager to produce
certain documents and the Manager wanted me to find out the documents.

Q. Were you asked by the Manager to look into the account?

A. T was asked by the Manager Mr. McGregor to be conversant
with the loan accounts.

Q. On 30. 11. 60 you opened an account for Borakanda Istate
and issued a cheque book?

A.  Yos.

Q. Without any money in the account?

A. Yes.
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Q. And that is the only cheque book you issued to the defendant
and Mrs. Marley ?

A. I do not know.

(Mr. Amerasinghe states that he has got a photostat copy):
I knew that a photostat copy has been taken by the plaintift’s

lawyers. I did not see this file earlier.

Q. From the witness-box vou have seen a document ?

A. Counsel stated that he has got a photostat copy. 1 can see
this copy.

Q. Does the Bank allow photostat copies of customers’ applications 10
to be taken by third parties?

A. Well, if the Manager agrees. I do not know.

Q. There was Mr. Marlev's monev of Rs. 125,000/~ lying in fixed
deposit ?

A. Yes.

Q. Carrying intercst at “ per cent?

A. Originally at 23 per cont and raised later to 3 per cent.

Q. You do not knmow the precise circumstances under which the
account (P4) was opened?

A. T did know that it was on a guarantee from Mr. Marley on 20
a fixed deposit. Apart from the signed guarantee, I do not know
anything.

Q. The full setting under which the account (P4) was opened,
vou do not know?

A. It was opened by the Manager himself and 1 do not know.

Q. Was the application made hy the defendant and Mrs. Marley
for this loan of Rs. 125,000/-7

A. Yes.

Q. You saw the application ?

A. Yes, there is an application. 30
Q. Did vou sece it being signed?

A. No.

Q. And the application, vou sav, is this P3?
A. This is the joint application for that loan account.
Q. Is it usual for the Bank to get interpolations in their formal
documents initialled by the signatories?
A. Thisis all handled by the Manager and T do not know
what happened.
Q. [Is it usual to have interpolations in tvped formal documents
initialled by the signatories ? 40
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A. It should be initialled. Tt is usuwal for the interpolations
to be initialled by the signatories.

Q. Monthly statments are sent by your Bank to the constituents?

A. Yes, on current accounts.

Q. Do you write to your constituents monthly regarding the
interest accruing on their loans?

A. We do write.

I do not know whether we write once in 2 or 3 months but
it was handled by the Manager. 1 write in respect of other loans.

Q. In respect of loan accounts, you send monthly statements to
customers ?

A. Not on loan accounts but in respect of current accounts.

Q. In 1espect of other loan accounts, monthly statements are
sent to customers?

A. Yes. It is not my function but it is dounc at the Bank.

Q. On loan accounts to custcmers it is the usual practice for
setting out what amount is due and what interest has acerucd ?

A. Yes

Q. But in this case (P4) that was not done?

A. 1 do not know. In the case of loan accounts, we do mnot
normally advisc customers what interest is due because the interest
is calculated quarterly.

Q. When the quarterly interest is made up, you send a
statement wsetting out the position ?

A. Yes.

Q. In the case of (P4) no such thing was done

A. T do mnot know bhecause it was handled by the Manager
himself.

This account wax opened personally by the Manager and all the time
handled by him and he is dead now.

Q. This 1= an unusual thing to do, is it not so?

A. 1 do nct know. I1i is at the discretion of the Manager.

Q. Has he done that, to your knowledge, in any case ?

A. He has done that in a number of cases.

I do not know what the intention of the Manager was. He must
have phoned up the customer and told him his balanco.

Q. Did the Bank cver call for this sam of money either from
the defendant or from Mrs. Marley ¢
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PlaintI:':')'.s 5 A. 1 do not know.

Evidence. Q. All you know is that after Marlev died the executor
Evidenceof M.T. Would appear to have paid the interest money ?

Jayawardena- A Y es

Cross- . :

_C:::_T;:;m" (Shown P3): The red ink endorsement at the bottom of P3 is _in
the handwriting of Mr. Pandithasekera. He is one of the signatories

to the cheque (P6).

Q. Can you give any reason whyv on 4 11.60 the security
deposited was not cndorsed *

A. No. I only witnessed the document (P1). The fixed deposit 10
is done by another Department i.e. the Fixed Deposit Department.

Q. How long did Mr. Bell take to read out P1~*

A. About 15 minutes. He sat and read it.
Mr. Marloy was a long standing client of the Mercantile Bank of
India Ltd.

Q. Had he not guaranteed other people before this ¥

A. 1 do not know.

Q. Have you ever gone to the Bank Manager’s room and hecard
(Guarantee accounts read out by the Manager?

A. Before this | had not gone to the Manager’s room to 20
witness any document. This is the only time that I had heen called
to the Manager’s room to witness a document.

Evidence of M.T. Re-examined (Shown letter dated 12.1.61 addressed by the Manager,
e on Mercantile Bank of India Ttd., to Messts F. J. & G. de Saram -
P11). This is the signature of Mp. Pandithasekera. (PI1 is read out).
There are three annexures to P11 which Mr. Amerasinghe produces
marked P11A, PI11B, & P1lIC.
Q. These threce annoexures have been stapled originally?
A. Yes.
Q. And there is visible evidence of the fact that they have 30
been stapled 7
Yes.
And there are marks of rust?
Yeos.
PlIA also isx on a similar form as P3 -
Yes.
P11B is a photostat of P3?
Yes.
P11C is a photostat of P1?
YE‘.\'. 40

RO RO A0 R0



10

20

30

41

Therefore, was an account opened in pursuance of PI1A ?
Yes.

What is that account ¢

This 18 the Borakanda Estate Account.

Is (P10) a statement of that account

Yes.

On (P11A) did Eileen Marley and D. P. Mellaaratchy supply
specimen signatures ¥

A.  Yes.

Q. You said you arc acquainted with the signatures of Kileen Marley
and Peter Mellaaratchy ?

A. Yes.

(Shown P7A). This is the signature of Peter Mellaaratchy, the
defendant in this case. 1 was asked about the Rs. 257,500/-~ cheque.
As T said in cross-examination, there is no account in this case
because the cheque has been drawn by the Bank. 1 was referring
to the cheque of Rs. 257,500/-.

Q. Where did the Bank have the details of the money which
went up to cover this Rs. 257,500/= cheque ?

A. It has got this in the Suspense .Nccount.

Q. What is this Suspense Account ?

A. It consists of entries like these accounts.

Q. So that therc will be a sheet showing the Bank Suspensc
Account?

A Yes.

Q. Is this Suspense Account maintained for cheque transactions?

A. We credit it to the Suspense Account until the transaction
is finalised.

Q. In connection with the Loan Account it was only the trans-
action of Mr. Marley that appeared *

A. Yes.

Q. In the case of the Suspense Account of the Mercantile Bank
would it contain the transaction of only one individual or several
individuals ¥

A. Of several individuals (Mr. Adv. Thiagalingam objecis to this
question because it elicits the contents of a document).

0. Were you also requested to bring the original application of
the Borakanda Estate Account?

A, Yes

ISR ST ST
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I have not brought it with me today. T could not find it at the
moment I was asked to bring it.

Q. A customer of the Bank is entitled to access to all douments
in regard io his Account?

A.  Yes.

Q. And that right has been conceded without qualification by
your Bank ¥

A. Yes.

. Your Manaecr had received summons sometime ago with
. fanl
regard to this case?

A. Yos.

Q. Was it that after your Manager receives  summons that
vou were given certain instructions ?

A.  Yes.

Q. Any summons from Court in connection with this case rela-
ing to this account was it brought to your notice thercafter?

A. 1 was asked to produce these documents on behalf of the Bank.

Q. Up to the time you were in the box, to your knowledge,
was any charge made to your Manager that the document (P3)
had uan interpolation ¢

A. No.

Q. With regard to the account P4. the only cheque issued to
two business account holders was the cheque (P5)?

A. Yes

Q. After P> was issued was there any fund on which those
account holders could have drawn -

A. No.
(With permission of Court, Mr. Advocate Thiagalingam asks):

Q. Originally P11A was made out without the words: “jointly
by both™ being typed on the form #
A. I did not know at that fime how it was typed.

Q. At the bottom of PIIA there ix an endorsement.
Do vou know when this was written?

4. 1 do not know when this endorsement was written.
You were to give facilities to the cxtent of Rs. 125.000/-*
4. Yos.
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Against the Rs. 6,000/~ hc¢ could have drawn ?
When the Rs. 6,000/~ went in it reduced the Loan Account.
Was he not allowed to draw up to Rs. 125,000/- at any time?
He was allowed facilities up to Rs. 125.000/-,

Sad L

District Judge.
289,64

DAVID A. MAARTENSZ: Sworn. Proctor & Notary, Colombo

I was the senior Partner of M/s. F J. & G. de Saram during
the years 1948 to 1962. Prior to that T was a partner of that Firm
for several years. T retired in 1962. Subsequently, I have joined M/s.
Julius & Creasy Proctors of Colombo as a partner, and I am presently
a partner of this Firm. T knew the late Mr. Marley and Mrs. Marley

too. 1

a8 Mr. Marley’s lawyer in certain years [ think it commenced

about 1960 and I ceased to be his lawyer in early 1962

Q. Did you become awarc of a proposal regarding the purchase
of Borakanda Estate?

A Yes
Q. How did you come to know about that?

A. As a result of =ome telephone information given to me by
Mr. Marley.

Q. Did Mr. Marley take any part in that transaction ?

(Mr. Adv. Thiagalingam objects to this question as it is a leading

question.

1 allow the question.)

A.
present were Mrs. Marley and the defendant in this case. He was
to lend part of the money for the purchase of the estate,

0.
A.
0.
A.

Q

to both

Yes. He was present at the first interview and the others

To whom was he to lend that?

To Mrs. Marley and Mr. Mellaaratchy.

Were you consulted by Mr. Marlev specitically on thai matter?
Yes.

Do you know ultimately what financial assistance he gave
of them?
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A.  Yeos. He was to lend Rs. 50,000/~ to Mrs. Marley and Rs. 50,000/-
to Mr. Mellaaratchy. At the early stage the A. I C.C. was to lend a
part of the price. Later they were not going to lend that moncy and
Mr, Marley had to guarantee a loan of Rs. 125,000/~ which the
Mercantile Bunk guaranteed to Mrs. Marley and Mr. Mellaaratchy.

(Mr. Adv. Thiagalingam states thit tho question whether what
Mr. Marley has stated is admissible in evidsnee or not he will raise
at the end of the trial)

Q. Do you personally know whether a loan of Rs. 50,000/~
was given to Mr. Mellaaratchy?

A. Yes.

Q. How do you know that?

A. Mr. Marley sent a chegque for Rs. 50,000/~ in favour of
Mr. Mellaaratchy, the defendant, to me and. I think, he wrote a
letter asking me . . ..

(Mr. Adv. Thiagalingam objects to this cvidence. T uphold the
objection.)

(Shown letter dated 7th August 1960 which Mr. Adv. Amerasinghe
produces marked - P12). This is the letter from Mr. Marley which I
referred to. 1 was asked to instruct Messrs De Silva & Mendis to
apply this cheque as part of the purchase price for this Estate. De
Silva & Mendis were acting for Mrs. Marley and Mr. Mellaaraichy as
purchasers.

(Shown PI11V: T received this letter from the Mercantile Bank and
I received the enclosures referred to therein and they are P11A, P11B
& P11C. P11 was in the custcdy of Messrs F. J. & G. de Saram, P11A
and P11B were scrutinized by me. I learnt later about the Rs. 125,000/-
and the documents P11B and P1l1C confirmed that.

0. You know, as a matter of fact, that the sale was comp-
leted in respect of Borakanda Estate?

A, Yes

(Shown Deed No. 1419 dated 29. 11. 60 in favour of the defendant
and Mrs. Marley which ix produced and marked - P13).

Q. Do yvou know whether any arrangments were made betwoen
Mr. Marley and the detendani regarding the repayment of the monies

advanced ¥

A. Yes. Bs 50,00)/- was to be a loar repayable in 2 or 3 years,
I am not quite sur¢ which, with interest at 23 per cent. Tho rate of
interest was to be 2% per cent.
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Q. The interest wax to be paid in what period of time?

A. Quarterlv.

Q. Was there any agreement with regard to the legal expenses
of this transaction

A. T was not aware of that till later, till after the transaction
was completed.

Mr. Adv. Amerasinghe says that he called for the original letter
dated 4 3. 61 addressed to the defendant by Mr. Marley.

Mr. Adv. Thiagalingam savs there is no such letter in the
defendant’s file.

Q. Did you write to the defendant on the insiruction of Mr. Marley
on 23.10. 617

A. Yes.

Mr. Adv. Amarasinghe calls for the lotter
Mr. Adv. Thiagalingam accepts the receipt of this letter.

Mr. Adv. Amerasinghe produces letter dated 23. 10. 61 marked Pl4
which is taken from the custodv of defendant’s Counsel.

This is the original Pl4. (Witness reads the contents of Pl4)
(Shown letter dated 9.11.61, received from the defendant in reply to
the letter PI4 which Mr. Adv. Amerasinghc produces marked P15)
P15 is a letter from the defendant,

Q. Did Mr. Thurairatnam contact vou?

A. Yes.

Q. In PH Our Ref: scts out the initials D-ED/14*

A.  Yes.

D refers to me and ED the clerk who typed the letter. Mr.
Thurairatnam represented Mr. Mellaaratchy.

Q. Did Mr. Thurairatham deny any of the loans set out in your
letter *

A. No.

Mr. Thurairatnam met me on iwo occasions. I think the defendant
and Mr. Thurairatnam met me on the sccond occeasion. On the occasion
the defencant and Mr. Thurairatnam mot me, they suggested that
the defendant would buy Mrs. Marley's half share of the Estate in order
to resolve the difficulties and repay what he owed to Mr. Marloy and
undertake to repay Mrs. Marley’s debt to Mr. Marley.
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Q. Did you inform Myr. Marley of those proposals promptly in
writing

A. Yes.

I have got a copy of that letter with me. 1 set out the details
in a letter.

(Mr. Adv. Amerasinghe says the original was sent to Mr. Marley
who is dead. He citos Sec. 159 of the Kvidence Ordinance. He says
the original letter was sent to Mr. Marley and the office copy is
available. He says he has mentioned the document for the witness
to refresh his momory. He says he comes well within Sec. 159 (3).

Mr. Adv. Thiagalingam is heard in replv. He says that as far as
copies of letters go, the Section that is applicable is Sec. 65. He says
Mr. Marley is the plaintiff and the original must be with the plaintiff.
Though Mr. Marley is dead the documents should be available. He
says Sec. 159 (3) is not applicable.

[ reject the document. If it is allowed, the contents of a letter
relating to a transaction can be got out indirectly.)

Q. Did Mr. Mellaaratchy deny his liability to Mr. Marley on
these money loans?

A. No.

Thereafter, I do not know anything about this matter. These
letters which I produce were in the files of Messrs F. J. & G. de
SBaram. 1 asked them to lend me this file and I have this file
with me at the office of Moessrs Julius & Creasy.

Mr. Marlev died leaving o Last Will No. 459 dated 9.10.61.
I produce a certified copy of the Probate dated 8.12.64 P16 issued
in D.C. N Eliya Case No. 591 along with a certified copy -of the
Last Will No. 459 cf 1961 PI16A - and Codicil No. 479 of 1962-P168.

Mr. Advocate Thiagalingam objects to the production of these
documents through this witness. He also does not accept the
correctness  of the contents of he Last Will. He objects o the
contents of the Last Will and the Codicil in toto as not being
admissible in evidence and he roserves it for argument.

I allow the documents to o in.
On P16 Mr. J. \. Naidoo has been issued Probate in this case.

Q. Apwrt from the letter dated 9. 11 61 ifrom the defendant in
reply  to  your previous letter dated 23/10. did you receiva any
other letter from him ? ;

A. No, I do not think so.
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CROSS-EXAMINED BY ADVOCATE THIAGALINGAM:

The defendant came with Mr. Advocate Thurairatnam with &
certain deed. This was sometime in March or April, 1962. The
defendant and Mr. Thurairatnam showed me the document. I
remember being shown the agreement. (Mr. Advocate Thiagalingam
produces Agreement No. 227 attested by Proctor Karunaratne marked
D5): He undertakes to prove this document.

I do not remember reading D5. I remember being shown the
agreement but T cannot remember going through it. 1 was interested
in this matter. This agreement was brought to mec by Mr. Thurai-
ratnam and the defendant. Normally, I would have read it or if
I was told about the terms of this agreement, I would have said
“this is the end of all our troubles”.

Sed. .
District Judge.
28. 9. 64.
Further hearing on 29.9. 64.

29. 9. 64.
FURTHER HEARING

Same appearances ax on the previous date of trial.
Parties present.

PLAINTIFF’S CASE (Contd:)

DAVID A. MAARTENSZ : Affd. Recalled.

Cross-Examination Continued:

0. You said yesterday that Thurairatnam and the defendant
saw you with the agreement D5 ?

A. Yeos.

This was the agreement between Mrs. Marley and Mr. lVIellzvzu-atchy.

Q. At that time you were watching the interests of both My,
and Mrs. Marley ?

A. No, of only My. Marley.

The contents of this agreement was cxplained to me by Mr.
Thurairatnam. I read the document. In my view it was settled
as between the two owners. Mrs. Marley had agreed to meot the
liability of Melluaratchy. Mr. Marley will hold the defendant liable
for the debts due to him.

Q. Do you know now that Marley and Mis. Marley had takon
possession of the Kstate ? '
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A. 1 was told on that occasion that there had been some
trouble on the Estate and thoy had taken possession of the Estate.

Q. Who is the ‘they’?

A. 1 cannot be sure.

Q. Did you or did you not know that the Marleys, both husband
and wife, were on the Estate ?

A. I was told that either by Mr. Thurairatnam or the defendant.

At that time 1 was acting for Mr. Marlev.

1 did not mention it to Mr Marley.

Q. You knew according to the agreemoent that Mrs. Marley had
undertaken all liablilities payable by Mr. Mellaaratchy to Mr. Marley?

A. Yes.

Q. Did you mention that to Mr. Marley ?

A. 1 had no occasion.

I was continuing to be his Proctor.

Q. How long after the document I)5 was shown to him?

A. 1T should say at the end of March or early April, when
I heard from Mr. Marley that he had decided to appoint Julius &
Creasy as his Proctors.

I cannot he sure whether [ told of the arrangement between
Mrs. Marley and the defendant.

Q. You were acting for Mr. Marley and you were making
claims for Mr. Marley against the defendant and you knew about
the agrcement D5 and, under the agreement, Mrs. Marley had under-
taken the liabilities payable by the defendant to Mr. Marley and
you say that you did not mention it io Mr. Marley ?

A. I was told that at the time Mr. Marley was present.
I presumed that when Mr. Marley was present he would have been
aware of it.

Till about early April I was a partner of Messrs. F.J. & G de
S8aram. T was pnot asked by Mr. Marley to look after the interests
of Mrs. Marley.

Q. Did you ever sec a letter written hLy the defendant to Mr.
Marley with an cndorsement to the effect that he was redeeming
a secondary bond and he was instructing De Silva & Mendis to redezm
a secondary bond?
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Mr. Adv. Amerasinghe objects to this guestion. Counsel, he savs
is trying to get out first of all that there was a letter from the
defendant to Mr. Marley and. he sayvs, this is the contents of a lotter
He says the way has not hcen paved for such a question.

Mr. Adv. Thiagalingam says he is questioning whether the witness
has scen such a document. He is not referring to the contents of
any document

I disallow the question as it will amount to getting out as secon-
dary ovidence the contents of an endorsement without the endorsement
being produced.

Q. Did Mr. or Mrs. Marley show you any letter written by the
defendant with any endorscment thercin?

AL 1 vecall such a letter but I cannot recall the contents,

Q. You recall a typed letter with a handwrition postseript ?

4. Yes

[ saw this letter. 1 have this letter in my file.

Q. Wil vou produce this letter?

(Mr. Adv. Amerasinghe objects to the production of this letter)

Q. The leiter is in your fil¢ in Court?

A. T believe so,

I have brought this file to Court.

Q. You are aware that the plaintiff has listed that lettor?

A. I am not aware.

Mr. Adv, Thiagalingam - you can take it from me that thoe plain-
tiff has listed that letter.

Q. Who showed you that letter?

A. | cannot recall who showed it. T think it must he Mr. Marley

Q. Not Mrs. Marley?

A. The chances aro that it was  Mr. Mwley, | have discussed

30 these matters with Mr. Marley on many occazions.

Mr. Adv. \Amerasinghe moves to mark a document at  this stago
from his custody.

Mr. Adv. Thiagalingam objects to the marking of any document
at this stege by plaintiff’s (‘ounsel.

My, Adv. Amerasinghe withdraws his applicaticn to mark this
document.
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You obtained the file from Messrs. F. J. & (i. de Saram?
Yes.

And that file is in Court?

Yes.

And in that file is the letter you have referred to all this time?
Yes.

Will you produce that letter?

May I have that file.

(The witness calls for the file): Mr. Adv. Amerasinghe objects
and «asks under what procedure Mr Thiagalingam can call for the file
and he cannot compel the witness to produce it.

Mr. Adv Thiagalingam says he asks the witness for a document
and he has got the document which he wants to produce. He says
Jounsel cannot object to the witness producing that document.

(Mr. Adv. Amerasinghe hands the letter to Mr. Thiagalingam.)

(Mr. Adv. Thiagalingam produces letter dated 12. 1. 61 marked
D6 which has been taken from the custody of Mr. Adv. Amecrasinghe):

IS S

How did this letier get into F. J. & G. de Saram’s file?
I cannot recall. Mr. Marley sent it to me.

With a covering letter ?

Yes.

Will you produce that letter?

(Witness hands over this covering letter to Mr. Adv. Thiagalingam
who produces it marked - D7 - dated 19. 2. 61)

Q. Did you move in the matter in accordance with the request
of Mr.

thin

SN S I N

1

Marley as contained in D7?

Yes. T wrote to De Silva & Mendis.

And what happened. Was any mortgage given ¥

No.

You moved in the matter but nothing came out of it?
Yes.

Did you tell Mr. Marley about this that nothing came out of it ?
I went abroad on leave very shortly after that and 1 do not
told Mr. Marley.

And nothing further took place as far as the letter (D7) was

concerned ?
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A. My office wrote to M/s. de Silva & Mendis about this while No. 5

I was away. Evidence.
. Bventually did anything turn on this or was any mortgage gy igence of
given? D. A. Martensz-
Cross Examina-
A. No. tion
Q. At the end of 1960 were you acting for the Marleys? —Continued
A. 1 was acting for Mr. Marley.
Q. Were you also acting for the Bank?
A. Yes.
10 Q. Were you acting for Mrs. Marley?
A. No.
(Shown letter dated 12. 1. 61-P11):
Q. This letter is headed “Marley, Mellaaratchy Joint Account”?
A. Yes.
Q. Who is the Marley there referred to?
A. This is Mrs. Marley i e, Kileen Marley and I know her very
well.
Q. Were you acting for Mrs. Marley ?
A. No. I was not acting for her.
20 @. Did you go to the Mercantile Bank in connection with tho
Marley/Mellaaratchy Joint Account?
A. No.

Q. Did you request the Mercantile Bank to enclose for your
perusal the Joint Account opening forms of the Marley / Mellaaratchy
Joint Account?

A. Yes.
Q. Why?

A. Because on behalt of Mr. Marley I wanted to see what he
had undertaken. 1 was told that he had signed a guarantee and I
36 wanted to sce what the transaction was.

I wanted to examine tho guarantee on his belaif.

. Did you want to examinc the Joint Account opening forms
of the Marley /Mellaaratchv Joint Account?

A. No.

I want to correct myself. Having been told that Mr. Marley had
guaranteed a joini account, I wanted to see the mnature of the
transaction between Mr. Marley and Mr. Mellaaratchy, on the one
hand, and on the other, to see what guarantee Mr. Marley had
undertiken.
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Q. Why did you want to sce the Joint Account opening forms?

A. You must see all the documents to see what he has under-
taken.
Q. Did Mr. Marley tell you to see that?

A. 1 probably told him that I wanted to see that.

The date of this document P11 is 12.1.61. 1 say that I wrote to
Mr. Marley on 16. 1. 61 by D8 saying that it was disturbing to find
that he had guarantecd this sum of Rs. 125,000/- and T probably
said that in his interests that I would like to sce the documents.

Q. Was it after 16/1 that you saw the documents?

A. No.

(Mr. Adv. Thiagalingam moves letter dated 16. 1. 61 - DB8):

Q. In this letter you say: “It is disturbing to find that although
Mollaaraschy clearly told me that he was putting up Rs. 50,000/-, he
has only put up half that sum™, That is corvect?

Ao Yo

Q. Mellaaratchy told you so that h. was going to give Rs. 50,000/-?

A. That was the original arrangement.

Q. Did Mellaaratchy tell you?

A. Yes, at the first moeting we had in our office. This was, I
should think, in August, 1960.

Q. Did you have a conference at Nuwara FEliya in February,
1961°?

A. Yes. | remember that very well.

Q. At that conference did Mellaaratchy sav that he could put
in no more than Rs. 25,000/-?

A. He mav have said so but I cannot recall. The transaction
had already been completed.

Q. And Mellaaratchy took wup the position that he could not
just do anything more?
A. Yes. Probably.

Q. Prior to 12. 1. 61 you had gono and seen the Bank Manager
personally ?

A. I think I telephoned him.

Q. Was it at the roquest of Mr. Marley ?

A. 1 think 1 did it on my own responsibility in his interests.
(Shown Pl1A):

Q. You sce thav is an application to open an account ?

A, Yes,
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Q. Originally the third line was left intact ?

A. ‘Signed by anyone of us’ has been scored off and ‘Jointly
by both’ has been typed in.

I do not know how this came to be put in. The endorsement
at the bottom is in the handwriting of Mrs. Marley and 1 am
familiar with it.

Q. Do you remember advising Mrs. Marley to make the
endorsement ?

A. No. 1 did not. I was not even awarc of it.

(Shown part of a document. Mr. Advocate Thiagalingam says
the defendant will get into the box and tell Court why only part
of a letter is being produced. Mr. Advocate Thiagalingam produces
this letter marked D9):

Q. Can vou identify the handwriting ?
A. It is Mrs. Marlev's
(Mr. Advocate Amerasinghe says that a letter written by Mrs.

Marley has been identified but the facts set out have not been
proved. He objects to the contents of the letter D9 being admitted.

This document is admitted subject to the objection. Witness
reads out this document.)

. Can you remember now that document being given to you
by Mrs. Marley ?

4. No. It wasx given to me by Mr. Marley.
Q. Did she bring that letter of Mr. Marley to you?
A. T cannot recall.

. It was in Mr Maartensz's file and not in the file of F. J. &
G. de Saram ?

A. Yes,

I have not the faintest idea what she referred to in the next
sentence.

. I put it to you that it was at your request that Mrs. Marlov
made this endorsement on (P11A) 7 '

A. Honestly, 1 do not think so.

I had nothing to do with this. They had borrowed money from
the Bank acainst the deposit and Mr. Marley had guaranteed ‘it. Tt
was only after the matter was finished that 1 was told about it.

Q. You know nothing about this deed till the whole thing was
finished ?

A. From Aucust 1960, 1 knew about it.
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Q. You did not know what Marley had done till the whole
thing was finished ?

A. Yes.

Q. Why did you ask for photostat copies ?

A. 1 asked for copies.

Q. Precisely can you think of any better roason for asking for
these copies ?

A. T was asked for documents relating to Mr. Marley’s guarantee.

Q. Why is it headed ‘Marley — Mellaaratchy Joint Account’?

A. Because [ was told that Mr. Marley had guaranteed the
Joint Account.

I asked the Bank to send me the documents relating to the
cuarantoee.

Q. Did you ask the Bank to let vou have the Marley-Mellaa—
ratchy Joint Account ?

A. No.

Q. Have you seen these documents at the Bank betore you got
these photostat copies ?

A. No.
Q. Your recollection; is it very fresh in your mind or is it hazy ?

A. 1 referred to the file recently but so far as some of these
matters arc concerned, I am fairly clear.

Q. The defendant in connection with the purchase of the
property called Ryecgate, Nuwara Fliya, was decaling with your Firm?

4. Yes
Q. And he would himself talk to you about his personal affairs ?
A. Not his personal aftairs.

Q. Could you be making a mistake when you referred to a
conference where everybody was present in 1960 ?

A. 1 do not think so.

How many conferences did you have with Mr Marley, Mrs.
Marley and the defendant ?

A. One major one that is at the beginning T could think of.
1 cannot recall any others.

_ 1 put it to you the first time you really had a conference
with all these three pcople was in February, 1961 ?

4. No. I was telephoned by Mrs. Marley to say that she and the
defendant were going to headquarters, to their rubber estate, and she
wanted to come and see me about it.
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The conference  was  held in August 1960, and it was at this
conference that the whole arrangements were discussed and I attemptod
to dissuade all concerned from proceeding with it.

Mrs. Bileen Marley wrote to me and | was acting for both M.
and Mrs. Marley. Mrs. Marley rang me up and asked for an appointment.
1 was not acting for Mrs. Marley. | called the conference at her request.
She asked me for an appointment and I asked them to come down.
She, Mr. Marley and Mr. Mellaaratchy came there. This conference
was not called by me at all. Mrs. Marley asked for an appointment
and I gave an appointment and she brought all concerned down. 1
did not convene the conference. By giving an appointment for Mrs.
Marley, 1 was acting at the request of Mr. Marley. T said that I tried
to dissuade them from going ahead with the transaction. I tried to
dissuade Mrs. Marley and the defendant.

At that stage, the suggestion was made of Rs. 50,000/- and that
is my recollection. The defendant did not say that he could not do more
than Rs. 25,000/-.

Q. Do you know now even that the Rs. 25,000/~ the defendant paid
was on & loan he got from the Bank of Ceylon on the guarantee by

Mrs. Marley?
A. No.
Q. Till now you did not know?
A. No.

(Witness asks from Counsel for the date of the Borakanda transfer.
Mr. Advocate Thiagalingam refuses to give the date.)

The conferonce wus to discuss the question of proceeding with
the purchase of Borakanda Estate. I did not keep a note of that
conference. [ do not think so.

Q. 1 put it to you the defendant tells me that he was unable
to put in any money at all and that he agroed to put in Rs.25,i00)/-
provided the Bank of Ceylon gcave him a loan of Rs. 25,000/- on the
guarantee of Mrs. Marley ?

A. T am not aware of it.

Q. The defendant tells me that he told you at the conference ?

A. 1 am certain it was not mentioned.

Q. Do you know now as a fact tnat the defendant paid R
25,000/- against the consideration with monies borrowed from the
Bank of Ceylon guaranteed by Mrs, Marlev?
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Mr. Adv. Amerasinghe objects to thix form of questioning). [
allow the question.

A. No.
Q. Marley never told you about it?
A. No.

Q. Did Marley tell you that he had authorizad the defendant
alone to sign all cheques in connection with Borakanda Estate ?
No.
Did Mrs. Marley state so?
No. 10
At the end of January Marley fell ill?
He was ill oft and on.

. You wrote on 16/1 that the Estate must be put on a proper
footing and. in view of the form that the transaction had taken,
it was necessary for him to alter his Will?

A. Yes.

Q. You it was who told Marley that he should alter his Last
Will ?

A. Yes.

Q. After this letter (D8) can you remembor now the conference 20
here in Nuwara Eliya in February?

A. Yes

Q. Who asked you to attend that conference?

A. 1 think I invited myself, as far as 1 can remember, because
1 was going abroad and 1 thought I should see Mr. Marley before
I left and I coffered to come down to Nuwara Eliya.

Q. At that cenference you suggested that the property should
be sold?

A. That was one of my suggestions.

No, T do not think T suggested that. I think it was towards the 30
end of the conference that Mr. Mellaaratchy said he will find a buyer.

Q. Did vou make the suggestion?

A. No, 1 do not think. The defendant I think said that he would

find a buyer to end all this unhappy situation i. e. the differences
between Mrs. Marley, Mellaaratchy and Mr. Marley.

Q. The defendant took up the position that his part in the
transaction was only Rs. 25,000/-?
A. No. Not even on 32

SN N



10

20

30

40

57

Q. Did you tell Court yesterday that you kmew even about the
guarantee of a loan; you personally knew about Marley’s guarantee
to the Mercantile Bank in regard to the loan to both Eileen Marley
and the defendant?

A. 1 became aware of it after the guarantee had been given.

Q. Was it in August 1960 - was there any suggestion that Marley
was to advance anyv loans to the defendant?

A. In August 1690 yes.

(Witness asks to look at his file): Originally the idea of a loan
was from the A. I. C. C. for 2 lakhs. Mrs. Marley was to provide
Rs. 50,000/—; Mr. Mellaaratchy was to provide Rs. 50,000/~ and Mr.
Marley was to make a loan of one lakh of rupees. This is the copy
of a letter to De Silva & Mendis. This is the copy of a letter that I wrote.

(Mr. Adv. Thiagalingam marks letter dated 9. 8. 60 marked -D10)

Q. That is all that transpired in August?

A. In August or may be at the end of July. The conference that
we had in August resulted in this. This was not confirmed by
anybody. I do not think so

Q. You have not noted here to whom Marley was giving this
loan ?

A. It may be in the rest of the letter.

(The contents of the letter is read out): This is the information
that was given to me by Mr. Marley. This was the arranument made
at the conference.

. Do you reter here to the alleged conference in any part of
the letter at all. If so, rcad out that sentence.

A. No. There is no reference to the conference.

. By that letter you were writing to the Proctors for the
defendant ?

A. Yes, for the defendant and Mrs. Marley. They were acting
for the purchasers.

Q. And you wrote the letter on the instructions of Mr. Marley ?

A. Yes.

Q. And Mr. Marley gave you all this information?

A. 1 =aid before that this was the result of the conference.

There is nothing in the letter to vouch for the conference.

Q. On the other hand, the letier says that you have ¢iven
certain instructions and information to Mr. Marley?

A. Yes. The carlier para: says ‘we undersiand so and so as
a result of the conference’.
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Q. And the rest was as a result of what you were told by
M. Marloy ?

A. As a result of the conference.
Did snyone accept the fact that the defendant was going to

give Rs. 50,000/— as a result of this letter ?
A. No.
Q. There was & conferonce in ¥ebruary, 19617
A. Yes.
Q. Did Marley write a letter to von on 18. 1. 617
A.  Yes.

(Witness produces this letter from his file and hands it over to
Mr. Adv. Thiagalingam. Mr. Thiagalingam marks letter dated 18.1.61
marked - D11):

This letter refers to a letter of mine of 16/1. I have not got a
copy of the letter dated 16/1 in my file which is beforc me.

Q. The opening sentence in (DI11) reads:

“l thank you for yours on the subject Borakanda of 16/1V?

A. Yes.

Q. You wrote on the subject of Borakanda?

A. Yes.

(Mr. Adv. Amerasinghe draws the attention of Mr. Adv. Thiagalingam
to the fact that DIl ix the samo as D8):

I wrote to Mr. Marley on 16/1 and we had agreed to meet the
day before but it did noi take place. 1 told him that I would come
up. I told Court that a conference was being arranged because trouble
was brewing between all three peoploe: In response to (D8) Marley
wrote to me (D11). In response to D11 I wrote D12 dated 23.1.61
to Mr. Marley. (Mr. Adv. Thiagalingam marks letter dated 23. 1. 61
marked - D12): At the bottom of this there is an endorsement by
Mr. Marley to Peter, the defendant.

Q. According to you ai that conference Mellaratchy said: “let us
vet rid of this Estate and let us sell it”?

A, Yo

.\t that time the produce of the Istate was being sent to
John Keell Thompson White & (o, Ltd.? |

A. No.

‘ H(Witness says: May 1 tell something that comes to my mind.
Counsel says No. answer my quesiion.)
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. You arc making a mistake-the produce had been sent to
John Keell Thompson White & Co. and they had sent a cheque to
the Mercantile Bank?

A. 1 adhere to my previous answer.

Q. At that conference did you suggest that the produce be sold
to Mackwoods?

A. T did not.

Q. Was any suggestion made that it should be sold by Mackwoods ?

A. I have suggested that Mackwoods should be appointed Agents
to look after the Iistate, which would naturally mean they would
sell the produce.

Q. The Esiate belonged to whom ?
A. Mrs. Marley and Mr. Marley.

Q. On whose behalf were you suggesting that Mackwoods should
be appointed Agents ?

A. On behalf of Mr, and Mrs. Marley.

Q. By that time both the Marleys had appointed Jaleel as their
Attorney?

A. 1 had not seen any Power of Attorney. I knew that they
had mentioned the fact that they had appointed Jaleel to look after
their interests.

Q. Did not Marley tell you that he and Mrs. Marley had appointed
Jaleel as their Attorney?

A. T was told that Mrs. Marley had appointed Jaleel to look
after her interests but not Mr. Marley.

Q. Jaleel was the Superintendent of Mackwoods ?

A. Frankly, I would not be sure.

Q. When the A, I C. C. loan fell off, do you know that there
was a suggestion that the money should be raised from the Mercantile
Bank on a mortgage?

A. 1 think so. yes.
Q. You were acting for the Bank on that mattor?
A. 1 do not know whether we received any specific instructions.

There was a discussion. It was between Mr. Marley and Mellaaratchy,
on the one hand, and the Bank on the other.

Q. You nave no recollection of your having acted for the Bank
in that connection?

A. I cannot remember.
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Q. Do you remember calling for a fee of Rs. 2706/- including
stamps and Mr. Marley saying that was too much ?

A. It may have been but 1 do not know.

Q. Then that was a matter which would have been ordinarily
dealt by you?

A

A. No

(Shown letter dated 18th October, 1960-D13): This is a letter
written by my Firm to the defendant. Mr. Thampoe has signed this
letter. We have called for a fee in connoction with a mortgage to
the Mercantile Bank, including stamps, of Rs. 2700/-? 10

Q. Now you remembor that you were going to draw up a bond
for the DBank ?

A. Yox
Q0. And you cannot tell why that scheme was abandoned?
A. .\T().

. Did Marley tell you that it was ridiculous to pay all that
money to the Bank when he had monies in the Bank?

A. T do not think he did.

Q. \fter the conference on 5. 2 61, did vou have any other
conferences with all these poople ? 20

A. No.

Q. When the proposed mortgage to the Mercantile Bank failed,
in connection with certain preliminary work you had done, yvou sent
@ bill for Rs. 553-7

A, Yex

Q. By whom was that paid?

A. 1 do not know.

(Mr. Adv. Thiagalingam produces bill dated 14. 11. 1960 marked-D14).
Q. 1 put it to you that it was paid by Marley?

A. It may be but I have no idea at all 30

. On 5 2 61 did you suggest either to Mr. Marlev or Mrs.
Marley that they may have Jaleel as their .\ttorney?

A. No

(Shown letter dated 7. 1. 60 the original of which has been filed
in District Court Balapitiyva Case No. M-1207 under the marking DI.
Mr. Adv. Thiagalingam says that he would be putting a certified
copv of it which he marks as — DI15):

(Shown letter D15 to the witness): The  writer  of this letter ix
Mrs. Marley.
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Mr. Adv. Amerasinghe objects to the contents of the document
as being proof of the facts referred to. (Witness reads out the third
paragraph of this letter.)

Can you remember now that both the Marleys had given a
Power of Attorney to Jaleel ?
A. No. I do not remember.

(Mr. Advocate Amerasinghe objects to this ¢uestion. He says the
letter has been marked and he objects to the whole document D15
being acted upon at all by Court)

Q. At the interview did Mellaaratchy say that he would look
for a purchaser ?

A. Yes.

Q. Did you say: ‘if you do not find a purchaser, Mackwoods
must take over’?

A. Yes.

Q. And did Mackwoods take over ?

A. No.

Q. On 15261 you got a letter from the defendant ?
A. Yes

(Witness hands over the original of this letter from his file to
Mr. Advocate Thiagalingam. Mr. Thiagalingam marks this letter dated
15.2.61 marked - D16)-

Q. You have written to the defendant on behalf of Mrs. Marley
in regard to the management of Borakanda ?

A. 1 think so.

Q. In DI6 the defendant wrote to vou that he had nothing to
do with you, in effect ?

A. No, I do not think so.

Q. At the date of this letter (D16) were you acting for Mrs.
Marley ?

A. 1 suppose in that contexs, yes.
Q. And you replied to this letter (D16) by a letter dated 18.2.61?
A. Yes

(My. Advocate Thiagalingam produces letter dated 18. 2. 61 marked-
DI17): Mr. Thiagalingam reads out DI17

Q. Did the defendant undertake to sell it?
A. No.

Q. You were acting for Mrs. Marley ?

A, Yes.
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Q. This was in February, 1961 ?

A. Yes

Q This was within 3 months of the purchase of Borakanda
Estate ?

A, Yes.

Q. Then in March, April, May, June & July nothing happened ?

A. 1 was out of the Island.

Q. On 8th August 1961 you wrote to the defendant calling for
the accounis of Borakanda Estate ?

A. Yes, in connection with Marley’s Incom2 Tax. It was not
written by mae.

(Mr. Advocate Thiagalingam produces letter dated 8. 8. 61 marked-
D18) Mrs. Marley’s income would be added to Mr. Marley's tax.

Q. Did not Mr. Marley ever tell you that saving of Income
Tax for him and his wife would bz profitable ?

A. No. I did not deal with the Income Tax side of tho matter.

Q. At no conference in 1960 or 1951, did he tell you?

A. No.

Q. Ono thing is clear that, as far as vou know, Mr. Marley had
vot no writing from the defendant prior to November 1960, in regard
to what he was going to pay for the purchase price of Borakanda ?

A. As far as [ am aware, no.

Q. The Last Will (P16A) was your drafi ?

4. [ think so.

Q. You could not attest his signature and you sent it to
Proctor Bartholomeusz ?

A. Yes.

. It is usual for your Firm when a case 1is filed outside
Colombo to instruct a local practitioner to appear for your client ?

A. Yes.

Apart from filing the proxy, everything is done by our Firm.

Q. The Last Will formulates procisely the claim set out in this
case ?

A. T do not know what the claim set out in the case is and
I will have to look at the pleadings. (Shown plaint in this case)
The plaintifft claims the money on the same basis as formulated in
the Last Will

This i~ the Will dated 9.10.61

Q. At that time you were also acting for Mrs. Marley ?

A. Tt is difficult to say for whom 1 was acting for during
that time.
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Q. Mrs. Marley filed an action against the defendant in the
Balapitiya Court ?

A. I have heard of it. I was not concerned about it.

Q. Did your Firm or you suggest to Mr. Clarence de Silva to
appear for Mrs. Marley ?

A. T do not know Mr. Clarence de Silva. I may know him by
sight.

. Within about 15 davs of the Last Will you wrote the

letter (P14) ?

A, Yes

Q. Formulating the claim set out in the Last Will?
A. Yes, formulating the facts in the claim.
. In this letter you start the para: with the words: ‘‘you

recall the following facts”?

A. Yes.

Q. You refer to a discussion between Mrs. Marley and the
defendant in your presence?

A. Yes,

Q. Then under bracket (2) you refer to a cheque drawn by
Mr. Marley?

A. Yes.

Q. From whero did you get the particulars of that cheque?

A. 1 believe the cheque number is referred to in one of the
letters written by me to De Silva & Mendis.

Q. And then you also refer to a cheque drawn to De Silva &
Mendis under bracket (3)?

A. Yes.

Q. Then the rest of the letter is only on instructions of Mr. Marley ?

A. Yes.

Q. The rest of the letter did not refer to any arrangements
arrived at your office?

A.  Yes.

Mr. Marley had told mec to file action. Mr. Adv. Thurairatnam
knew me very well, and he saw me in this connection

Q. Thurairatnam told vou what the defendant had told you?

A. Yes.

Q. And the position was that the whole thing is incorrect?

A. No.

. Do you know that within 10 days of that Last Will Mrs.
Marlev had sent a letter of demand to the defendant?

A. No, I do not know.
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Q. You remember acting for Mrs. Marley?

A. 1t is very difficult to say acting for her. I gave her advice.

Q. Did you advise her to go into the Balapitiya Court and file
action ?

A. T did not advise her to do this.

Q. Did Mrs. Marley show you apy letters written to her by the
defendant ?

(No answer.)

(Shown a document filed in Balapitiya Case No. M-1207 hearing
No. (P3), a certified copy of which Mr. Adv. Thiagalingam produces
and marked-D19):

I identify the signature as that of the defendant written to Mr.
Clarence de Silva, Prcctor & Notary. Mrs. Marley did not show this
letter to me.

Q. Did you know that shortly after the Last Will the defendant
took up a certain position that the money was Mr. Marley’s money
and that he was sacrificine time and labour to do this and that he
was not working for Mrs. Marley?

A. 1 do not know.

Q. Read the sccond para: aloud to Court: (Mr. Adv. Amerasinghe
objects to this question because the document is not in.)

This document has not yet been proved even though the defence
has undertaken to call the defendant to prove this document. In the
circumstances. I disallow the question.

Q. Shortly after the lettor (P15) Mr. Thurairatnam telephoned you?
A. Yes. He telephoned to me sometime. [ cannot say when.
(Shown letter dated 13, 11. 61 which Mr. Adv. Thiagalingam produces

marked-D20):
Mr. Adv. Amerasinghe objects to the document (D19) being on
the record, D19 will be on the record till it has been admitted and proved.
(Adjourned for lunch):
Intd:
District Judge.
29. 9. 64.

RESUMID:

DAVID A, MAARTENSZ: Affirmed. Recalled.
(voss-exammination  Continued
Q0. Pl4 was tollowed up by P15?
A. Yes
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Q. And PI) was fnlllnwcd by this letter D20 dated 13. 11. 61 by LI
vou to Mr. Thurairatnam ? Evidence
A.  Yes. Evidence of
(Witness reads out this letter). CDro):sE:;r:ﬁ::Z
Q. Are the contents of the letter correct? _Conn.nmdmn
A. Yes.
Q. Marley had asked you promptly to file action?
A Yes.
Q. And vou sent a copy of that letter to Mr. Marley?
A, Yos
Q. Thurairatnam saw you thereafter?
A, Yes
Q. | put it to you that Thurairatnam said the whole thing was
a make-up by the Marlevs?
A. No,
Q. And Thurairatnam told you that the only way to end this
was by probably finding a buyer?
A. He probably said so.
Q. He rang vou up and did you say that you were going to

Nuwara Kliya?

A.
0.

I may have but 1 cannot remember.
In point of fact, in December 1961 to  January 1962, wero

vou at Nuwara Fliva?

A.
0.
A.
0.
A.
(M

Mr.
0.

I cannoi remember.

You did not file the action in the month of December?
No.

On 12.1.62 vou wrote a letter to Thurairatnam?

Yos

Adv. Thiagalingam marks letter dated 12, 1. 62-D21):

I am instructed that Thurairatnam  rtane vou up and you

wers not in office andin veplv to a0 messiee, he sent the letter (D21) 2

A
0.

| cannot recall.

The next thing voun knew of this matter wax Thurairatnam

calling on you at the end of February with the document attested
by Mr. Karunaratne (Do)?

A.

No. he called on me i ¢. Mr. Mellaaratchy and Thurairatnam

alled on me on 2. 2. 62,
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I am reading from a letter I wrote to Mr. Marley. (Mr. Adv.
Thiagalingam produces letter dated 3. 2. 62— D22):

This is a copy of a letter written by me to Mr. Marley.

Q. In the letter (D22) there was no indication that Mellaaratchy
accepted the correctness of any claim by Mr. Marley ?

A. He says that he agrced to pay.

. Or does this letter mean this: ‘the defendant was willing to

buy over the Estate and was willing to pay all amounts due to Marley’?

A. It means the same thing.

Q. Did Marley accept this proposal?

A. 1 had no reply from him.

Q. The next you knew was that on the night of 20/2 the
Marleys had taken possession of the Estate ?

A. 1 do not know the date. The day that Thurairatnam and
Mellaratchy called on me and showed me the agreement D5 I knew
about it. This would be at the end of February or the beginning of

March.

Q. 1 put it to you you were expecting Thurairatnam to call on you?

A. 1 was cxpecting to be informed.

Q. Would it be that Thurairatnam saw you after 12/1 and you
wrote on 3/27?

A. He must have seen me afier the 12th and I wrote on 3/2.

Q. You told Court that ecither th: contents were mentioned to
you or you rcad the documont D5?

A. Yes.
(Shown D5 from the record):

Q. The contents of Paras: o and 6 in D5 were cither read by you
or mentioned to vou?

A.  Yes
Q. And Para: 77
A. Yes.

Q. 1 am told by the defendant that you read the whole of that
document ?

A. 1 cannot reeall having read the whole document.

Q. According to the agreement Mrs. Marley was to pay off all
the liabilities due to Mr. Marley?

A. Yes.

Q. And she was also liable to pay the money due on the
proposed mortgage on Borakanda Estate?
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A. Yes,

Q. Theareafter, Marley never raised the matter with you and
you never raised the matter with him?

A. Yes.

Q. And, thereafter. he never wrote to you to file action against
anybody ?

A. No.

He lived after Thurairatnam and the defendant showed you
the document (D5) for well over one year and 3 months?

A. I do not know exactly when he died.
Q. He was alive for the whole of 19627
A. I do not know. I just do not know when he died.

Q. Till his death he never raised the question of any action
against the defendant?

A. No.

. Do you know that shortly prior to this agreement (D5)
Mrs. Marvley had filed action against the defendant in the Balapitiya
Court?

A. I did not know till you mentioned it yesterday and I saw
it in the agreement (D5).

Q. And she undertook ic withdraw that action?
A. Clause 10 says it.
. Do you know that in spite of this Mrs. Marley obtained an
Ex-Parte decree against the defendant?

(Mr. Adv. Amerasinghe objects to this question. Mr. Adv.
Thiagalingam withdraws it.)

Q. In 1962 you were at Messrs. Julius & Creasy ?
A. No.

Q. In April 1962°?

A. No. I was with F J. & G. de Saram.

Q. The Executors appointed under the Last Will of Mr. Marley
were the two senior partners for the time being of Messrs. Julius & Creasy ?

A. 1 do not know.
Q. Who are the senior partners of Messrs. Julius & Creasy now

A. They are Mr. Naidoo and Mr. A. R. M. Fonseka. Mr. Naidoo
is the senior partner. He is Arelupar Naidoo.

(Shown letter dated 5. . 62 written by Messrs Julius & Creasy which
is produced marked - D23):
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This letter has been signed by Mr. Naidoo who is the plaintiff
in this case.

Q. Have you got this file in Court?

A. No.

(Mr. Adv. Thiagalingam calls for the file from the witness who
is now at Mcssrs. Julins & Creasy):

Q. Julius & Creasy received a reply on 10. 4. 627

A. 1 donot know.

1 left Messrs. F. J. & G. de Saram on 1 8. 62 (Shown letter dated
17. 4. 62 marked — D24: Shown letter dated 18. 1. 62 marked - D25:
Shown letter dated 5. 6. 62 marked -- D26; Shown letter dated 12. 5. 62
marked — D27; Shown letter dated 23. 5. 62 marked — D28):

Q. .\l these letters D24 - D28 have been signed by Mr. Naidoo,
the plaintiff in this case?

A. All oxcept D24 which has been signed by Mr. Mirando.

Q. The letters D25 - D28 have all been signed by the plaintiff
in this case?

A.  Yes.

(Shown a certificd copy of a pliaint dated 12th July 1962, filed
in District Court (‘olombo Case No. 1003Z by Messrs. Julius & Creasy
which is produced - D29)

Q. Thix is a plaint filed by your Firm?

A, Yes.

Q. The plaint has been setiled on instructions of your Firm by
Mr. K. E. S. Amerasinghe and Mr. H W. Jayawardena Q. C.?

A, Yos

Q. The statement in Para: 3 that of the said consideration a
sum of Rs. 275.000/- was paid and provided by the plaintiff and
her husband, H. J. (i, Marley. Is this correct?

A. No.

Q. Andonly asum of Rs. 25,000/~ was paid by Peter Mellaaratchy:
Is this corect?

A. Yes.

Q. Is this statement correct: ‘that a sum of Rs. 275000/- was
paid and provided for by the plaintiff and her husband Marley’?

A. That must include the Bank Guarantee monoy. It is partly
correct and partly incorrect., because when Mrs. Marley and Mellaaratchy
borrowed Rs. 125,000/~ from the Bank, they wre  paying that Rs.
125.000/- to the Bank and when he says that Mellaaratchy provided
]’]ts. 2143),00(,)/-, he provided Rs. 25,000/-, plus half of what he ooi from
the Bank. -
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¢. When you lend me money Rs. 100,000/~ and T buy something,

is the consideration provided by vou?

4. Tt is provided by you but you owe me the money.

RE-EXAMINED:

I have been quite frank in my evidence viven in Court today.
On 6. 4. 62 T handed all Mr. Marley's papers to Mossrs. Julius & Creasy.
I also answered learned (‘ounsel under cross-examination that to the
letter (D22) dated 3. 2. 62 to Mr. Marley [ received no reply. (Shown
D22): T did not receive a reply from Mr. Marley to this.

Q. You were asked about the agreement (D5)?

A. Yes.

Q. Were you aware at the time of any such agreement?

A. No.

Q. Were you consulted in regard to this agreement ?

A. No.

Q. After the date of (D22) did you give any advice o Mr. Marley ?
A. No. 1 was not in touch with them at all.

(Shown D6):

Q. Your atteniion was drawn to thisx postscript?

A. Yes,

Q. In reference to this postscript did you give Mr. Marley any

advice?

A. Yos.

I wrote to him that the additional sums of the stamp duty and
the expenses and the guarantce must be included in the mortgage.

. Do you know whether Mr. Marley wrote to the defendant
to that effect?

(Mr. Adv. Thiagalingam objects to this question because Mr.
Amarasinghe has tried to get the contents of a letter which he has
denied having received,

Mro Adv, Amarvasinghe says he has Iried to adduce evidenes that
there was ~uach a letler

Mr. Amarasinghe now i~ sceking to lead secondary evidence of the
contents of a document which he had asked the defendant to produce.

He says this document should have been marked in examination-in-
chief and not in re-examination.

I allow this question.)
A, Yes
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Q. You became aware that Mr. Marley had written to Mellaaratchy
regarding that?

A. Yes, because he sent me a copy of that letter

Q. Is this in your file?

A, Yos
(Mr. Adv. Thiagalingam objects to the document being produced.

It has been stated by defendant’s Counsel that no such letter as
is sought to be produced has been received. It is argued, therefore,
that secondarv cvidence of that letter cannot be led in evidence.
However, it is the case for the plaintiff that this lotter has been sent.
Mr. Amerasioghe contends that this letter does arise in cross-examination.
As to whether such a letter bas been sent and received by the defendant
will arise, of course, later on in the case. At the moment, the
question is as to whether this document should now be produced.

I allow the documont to be produced.)

This is the copy of a letter that was sent on 4 3. 61 and this
is the signaturc of Mr. Marley.

Mr. Adv. Amerasinghe produces this copy of the letter marked P17,
Mr. Adv. Amerasinghe calls for letter dated 21. 2. 61 sent by Messrs.
F. J. & G. de Saram to defendant.

(Mr. Adv. Thiagalingam hands over letters marked - P18 - and PI8A-
to Mr. Adv. Amerasinghe).

. Did you write to the defendant’s lawyers regarding this matter
oun 21. 2. 61°?

A. Yes

Q. Did vou enclose a copy of that letter to the defendant with »a
covering letter dated 21. 2. 61 »

A, Yes

(Shown P18): This is the original of that letter that I sent.

Q. In this copy (P18A) you sct out what has been said by
Mr, Marley in P177

A, Yes,

(Mr. Adv. Amerasinghe produces letter dated 2%. 2. 61 in reply to
PISA from Messrs. De Silva & Mendis marked - P19)

) Pl\ll[Qr Adv. Thiagalingam says he has no objection after looking
a .

(Mr. Adv. Amerasinghe produces copy of a letter dated 27. 2. 61

to Messrs. De Silva & Mendis which is referred to in P19 marked - P20):

Q. It is suggested that in January 1961, Mr. Marley dishonestly
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Q0. You were shown this  document and you  were  asked
whether you got Mrs. Marley to make this endorsement. Did the
original of this document come into your hands?

A. No.
Q. Did you ever see this original ?
A. No.

Q. You were asked about this letter (D10) which was taken out
of your file?

A. Yes.

Q. This letter sets out the proposal with regard to this purchase
at the date of (D10)?

A, Yes

Q. Did these proposals materialise ?

A. No. The loan from the A. 1. (. (. did not materialisec.

Q. In this letter (D10) you reter on the second page to Cheque
No. 591427 for Rs. 50,000/- in favour of Mellaaratchy which he has
handed to you this morning ?

A. Yes.

Q. Is that the cheque which Mellaaratchy brought with the letter
from Mr. Marley?

A, Yes.

(Shown cheque P7) This is that Cheque No. 5Y1427.

Q. Did Mossrs. De Silva & Mendis at any time write to you
repudiating the claims made in your letters?

A. No.

(Mr. Adv. Thiagalingam objects to this question):

Q. There were several Partnors at F. J. & (. de Saram and they
have several assistants?

A, Yes

Q. And is yvour work systematically divided ?

A. Yes

Q. And you have a large clientele?

A. Yes.

Q. In this instance, the Mercantile Dank Ltd. was the client of

Meskrs.. F. J. & G. de Saram at the time and so was Mr. Marlev?
A. Yes. .
Mr. Tampoe attended to the mortgage matters in  this  Firm.
This is the gentleman who wrote for me when | was in England.
Q. (D13) has been written on 18. 10. 607
A. Yes

No. §
Plaintiff’s
Evidence

Evidence of
D. A. Martensz-
Re-Examination

—Continued



No. §
Plaintiff’s
Evidence.
Evidence of
D. A. Martensz-
Re-Examination.

—Continued

Evidence of

D. A. Martensz-

Further

Cross-Examina-
tion

72

This has been signed by Mr. Tampoe. [ say this is by Mr.
Tampoe from his initial “T/RA”.

. You said that you ceased to have anything to do with
Marloys affairs from 6. 4. 527

A. Yes.

Q. What was Mr. Marley's interest in this transaction in which Mrs.
Marley and Mr. Mellaaratchy were interested in?

A. T would call it financial.

Do you personally know anything about the actions filed in
the District Court of Colombo and the aciions filed in the District
Court of Balapitiva?

A. No.

Q. Were you at that time giving Mrs. Marley any advice on
any matters?

A. No.

I was asked about the conferonce at Nuwara Eliya and 1 answered
that I invited mysolf there. (Shown D8). This conference was held
after this letter D8. In the last paragraph of (D8) 1 had suggested
on a meeting and Mellaaratchy attended that meeting and he did not
deny that these monies belonged to the Marleys.

(Mr. Adv. Thiagalingam says he wants to cross-examine this
witness on the documents produced in re-examination from P17 on-
wards.

[ allow the application.)

FURTHER CROSS-EXAMINED:

Q. P17 contains the full signature of Marley ?
A. Yes
Q. In PI7 Marley writos to the defendant: “you wrote to me
on 12/1 and it instracted De Silva and Mendis to draw up a
secondary mortgage in my favour”. The reference is to D6 ?
A.  Yes, with ihe postscript.
(Shown D30 which ix a carbon of (D6) without the postscript.)
~ Q. Did anybody tell vou the cireumstances in which the  post-
script came to be made ?
A. No.
B F)Q().,()ﬂ(l);].- ?(DG) there was no refercnce to anything except the
A, Yes
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Q. In pursuance of that vou wrote letter PI8?

A, Yes

Q. Marley sent this to you with a covering lotter?

A. Yes.

Q. Marley sent to you (D6) with the covering letter (D7)7?

A, Yes

Q. In pursuance of D7 it was that you wrote P18 and PISA?
A. Yes.

Q. The first para: of PI8A wherein you quote the postseript

on DB is referable to D6 & D77

A, Yes,

. The rest of (P18) where you refer to Rs. 17,004/-, Rs. 125,000/-
and Rs. 50,000/~ you did on your own?

A. Not on my own. We had to meet in early February and
discuss it.

. You sent a letter similar in  terms to P18A  to Messrs. de
Silva & Mendis?

A. PI8A is a copv of the letter that 1 sent to Mossrs. de Silva
& Mendis?

Q. To PISBA De Silva & Mendis wrote to you P19?

A, Yos

Q. Did you follow it up?

A. Reminders were xent. De Nilva & Mendis did not tell anyvthing
about 1t,

I was on leave and apart trom sending reminders. nothing seems
to have happened. I went to England in early  March 1961, and
I returned in July 1961.

Ater vou returned did vou take anv steps with Messrs. de
Silva & Mendis in regard to the contents of PI8A?

A. No. I took no action. T sent a letter of demand but I cannot
remember the date.

Q. Only you sent the letter of demand. After the Last Will you
took no further action?

A. If it is merely a question of the date, at the moment I do
not know the date. If the letter ix dated after the Last Will, then it
is dated after the Last Will. Till the lettor of demand I took no action.

P18) was sent to Mellaaratchy and there was no acknowledgment
by him.

Q. On the other hand, De Silva & Mendis wrote to you (P19)?

A, Yoes
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Q. Did you tell Mr. Marley ‘nothing isx coming out of this’?

A, As I said, T was away

Reminders were sent. When I came back 1 took no action.

Q. After vou came back dJio you tell Mr. Marley that you wrote
several times but vou had received no reply?

A. T went to scc Mr. Marley somewhere at the end of July and
no doubt reported to him that nothing hax happened. This was
merely later saying that I was coming up.

Q. Did Marley not tell you to file action?

A. 1 think he did.

Q. Did you file action?

A. No. 1 sent a letter of demand. 1 did not do it in July or
August.

Q. Till the Last Will came along in September you did nothing ?

A. That 1s so.

(The letter to Mellaaratchy (P17) is read out):

I advised him that his mortgave must cover all liabilities.

0. Till Marley died no action was filed on his behalf?

Yes.

P17 was never sent by Marley ?

I have got a copy from him.

Ax to whether he sent it or not, vou do not know ?

20 ™0~

I know it.

1 do not know whether Marley came to Ceylon when he was 19
years of age. Hc was a clever business man. 1 do not know
whether he came without a cent to this country. He was not a money
lender. He invests money on mortgages. 1 do not know whether he
lends moncy on promissory notes.

1 put it to you on receipt of your letters P18 and PI18A, Peter the
defendant saw Mr. Marley. Do you know that?

A. No.

Q. When you mentioned to Marley that nothing came out of it,
Marley’s only reply was ‘file action’?

~A. We had a discussion and, I think, it was likely he said file
action, and that was in July.

Q. Did Mavley at any time tell you in 1960 or 1961: “leave the
defendant alone. He will make good. Do not harass him??

A. No.
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FURTHER RE-EXAMINED: No 5

Plaintiff
I was asked regarding the contents of P18A where I have quoted Evidence.
the postscript in (D6) in P18A. The rest of PISBA I denied that ., — .

1 did it on my own. FD At; Martensz-
- . . . urther
Q. On whose instructions did you write this part of the letter? ReExamination.
A. On Mr. Marley’s instructions.

Q. Have you a personal interest in this matter apart from that
of a professional man?

A. No. I was doing my duty by my client.
10 Initialled ..

District Judge.
29. 9. 64.

Further hearine on 16th, 17th & 18th November 1964.
16th November, 1964.
FURTHER HEARING,
Appearances same as on the last date.
Parties present

At Page 47, 5 lines from the top, Mr. Adv. Amerasinghe statos
that the answer given by My Maartensz should read: “Mris. Marley
20 and Mr. Mellaaratchy™.

Mr. Adv. Thiagalingam states that the record is correct.
Mr. Adv. Amerasinghe closes the case for the plaintiff reading in
evidence Pl -P20.

Initiallea................. ...
District Judge.
16. 11. 64.
No. 6. No. 6
. Defendant’s
Defendant’s Evidence. Evidence.

DEFENDANTS CANE: ’E’virr'j‘er;:ce of
30 Mr. Adv. Thiagalingam calls. Nanayakkara-

Examination

P. M. P. NANAYAKKARA: Affirmed 5%, Proctor X C. & N P.
Colombo.

(Shown J.iease No. 3341 dated 20th February 1962 and marked
D4 in District Court Balapitiva ('ase No. 1207).

I attested this lease. This is a certified copy.
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Deferd: 6 Mr. Adv. Thiagalingam marks the certified copy of this lease-D31.
etengant’s -
Evidence. Q. Who gave you first instructions to draw wup this lease?
Evidence of A. The lessces.
P.M.P. .
Nanayakkara- Q. Had you known them before?
Examination. A \o
—Continued T
Q. Was there anybody who knew you who came with the lessees?
A. The first witness on  the lease Mr. Leslie Samaranayake

was known to me. He was at one iime a Member of Parliament. He saw
me on the previous day to the day on which the lease was signed.

Q. When were you first given instructions regarding this lease? 10

A. The previous day to the cxecution of the lease he came
home and gave me instructions and asked me to prepare a draft deed
of lease to he approved by the lessor.

I told him that I wanted to know where the land was situated
and he said that it was situated somowheve in the Galle District and
he said that he would bring the schedule and the necossary papers
tomorrow to he written. He said that they were dispensing with the
search.

Q. The next day were you given the particulars?

A. Yes. FKarly in the morning I gave the draft to him and he
approved it. I went with them to the Galle Face Hotel. This was on 20
the day the lease was signed.

Who did you sec at the Galle Face Hotel?

Mr. Marley and Mrs. Marlev. I had not known them before.
Who introduced you to them?

The witness Mre. Samaranayake.

Did you examine title?

No. They gave me a dispensation certificate.

Did Mr. Marley tell vou anything. ?

He said the property belonged to his wite who would sign the
lease. They did not tell me .unthmu elsc, 30

Q. Why was this burry about the lease?

A. They told me that someone was in possession of  something
or othor, [T owas nob liskenine to the eonvorsation,

Betore the dease was sicnedy what did you do?
1 read and explained the lease E0 the parties.
Was My, Marley present throughout?
Yoes.
Do vou know now that ihe property did not helong to Mrs.
Marley solely ?
\'(H. 40

5“@ 20 200 A0
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Q. Did you know it then at the time the lease was signed? No. 6
Defendant’s
A. I did not know o whom it belonged. Evidence.
Q. You were asked to bring a protocol? Evidence of
A. Yes. I have brought it and it is beforc me. Nanayakkara-
} i . . . Examination
Q. On the face of the protocol is there a dispensation from search? —continued
A. Yes.

(Mrs. Marley is sent for):
Q. (an vou recall this lady?

A, Yes.
10 Q. Has she signed this protocol?
A. Yes.

(Mr. Adv. Amerasinghe objects to this witness remaining longer
in Court

Mr. Adv. Thiagalincam states that he does not mind her being in
Court.

Mrs. Marley is a wiiness in this case and she¢ is asked to stand out.)

I recall the lady who was in Court and she has signed this
proiccol. Op the top of the protocol under title examined and search
dispensed with is the name written. She has signed first and the two

20 lessees have signed below.

Q. Can this protocol be left in Court?

A. Provided it is returned to me because this belongs really to
the Registrar Gencral.

(Mr. Adv. Thiagalingam marks the protocol — D32) D32 is in the
custody of Court.)
Cross-Examination. Nil.
Mr. Adv Amerasinghe submits that he is not cross-examining this
wiiness as he states his ecvidence is nou relevant.
At this stage, Mr. Adv Thiagalingam moves to put one more
30 question to the wiiness and moves to examine this witness again.
Mr. Adv. Amerasinghe objects.
I refuse the application.
Sed L
District Judge.
16. 11, 64.
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CLARENCE LLEWELLYN SILVA: Affirmed 54. Crown Proctor, Balapitiya.
I was the Proctor for Mrs. Marley in Disirict Court Balapitiya Case
No. M-1207, a case filed against the Defendant in this case.

Q. In connection with that matter on 12th October 1961, you
addressed a letler filed in that case marked (P2), to the defendant?.

A. Yes. This is a copy of that letter.

(Shown leiter marked P2 in Case No. M-1207): (Mr. Adv. Thiagalingam
marks a certified copy of this letier-D33):

Q. And you got a reply to that letter from the defendant dated 3rd
November 1961. marked P3 in that case? 10

A. Yes.
(Mr. Adv. Thiagalingam marks a ceriified copy of thai letier-D34):
. Thereafier, you wrote to the defendant a leiter of the 22nd
November 1961°?
A. Yes.
(Mr. Adv. Thiagalingam marks a certified copy of this letter-D35):
To which you received a reply dated Sth December 1961 from
the defendant?
A. Yes.
(Mr. Adv Thiagalingam marks a certified copy of this letter along 20
with the envelope-D36):

Certain documenis were handed by me to plainiiff’s Counsel and
1 broughi them along. I was questioned about these letters by the

Plaintiff’s Counsel.

And you led evidence ex-parte ?
I moved for ex—parte trial.
Do you now know aboui the exisience of the Agreement (D5)
between Mrs Marley and the detendant?
A, Yes,

. But you did not then know about the agreement aitested by
Mr. Karunaratne?

A. No,

Q. You filed action for Mrs. Marley on 6. 2. 19627

A. Yes.

(Mr. Adv. Thiagalingam marks a coriified copy of the plaint-D37):
Q. Summcns was served in the Balapiliya case?

A. Yes.

Q. The defendant did not come on the rcturaable date? 30
A. No.

Q.

A.

Q.
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Q. At the time of the ox-parte trial you did not know about
the existence of the agreement (D5) attested by Mr. Karunaratne?

A. No.
. You did not know it at the time you moved for ex-parte
trial ?
A. No.
. Thereafier, the defendant sought to have the ex-parte order
vacated ?
A.  Yes.

10 Q. Mr. L. W. de Silva, Q. (. appeared in that case?
A. I do not think he is a Queen's Counsel.

Q. At that inquiry where the defendant sought io vacate ihe
Order Nisi, evidence was led, documents werc marked and ihe decree
was vacated?

A. Yes.
Q. And costs were ordered against Mrs. Marley ?
A.  Yes.

The casc has been fixed for irial on the 14th of next month at
Balapitiya and our Counsel is Mr. Adv. Amerasinghe.

Q. Do you know a man by the name of Arthur de Soyza, ?
A. Yes. He is a client of mine. He is a man of means,
20 Q. Does he have cases in Court there?

A. He has quite a bit of recovery cases. T know that he lends
money.

. When there was trouble between Mrs. Marley and the defendant
did Mr. Soyza have any claims against the defendant”

A. Yes. 1 have sued the defendant in this case.

Q. You have filed action against the defendant in ithis case on
behalf of Soyza?

A. Yes, to recover Rs. 7,000/~ on a cheque.

.1 believe the defendant was allowed to pay by instalments at
30 the rate of Rs. 250/~ a month?

A. T am not sure about that but decree was entered against him.

Q. !s it right that you suggested to Mr. Soyza to file that
action because of the trouble beiween these people?

4. No. I did not suggest it. It was not my business to do so.
Cross-examined:

Q. The answer was filed by the defendant in thab case?

A. Yes, afier decree nisi wax vacated.
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(Mr. Adv. Amerasingho moves to mark a ceriified copy of the

answer P21 - dated 20. 2. 1964.)
Re-Examination: Nil

Sgd
District Judge.
16. 11. 64,

M. A, H.de SOYZA: Affirmed, 65, Retired Superintendent of  Estate
Colombo.

I was the Superintendant of Sir Irnest de Silva's Estates. I was
for 45 years working under Sir Ernest. 1 am  worth about a
lakh now. I was worth about 3 Jakhs. T gave my properties io my
two daughters.

Q. Were vou for some time the Superiniendent of Borakanda
Estato ?

A, Yes, till it was sold to Mrs. Marley and Mr. Mellaaratchy.

Q. Did you give any money to run that estate?

A. When I gave over Mr. Marley asked me to help him saying
that he would settle me later. Mr. Marley asked me for advances
of monies saying that he would settle me later. I advanced up to
Rs. 7,000/~ and T got a cheque for that amount.

Q. What happened to that Istate in 19627

A. In 1962, 1 heard that theove was some trouble. I happened to
be in the Cour: house one day and Mr. (larence de Silva  told me
to collect my money soon.

Q. Whon yvou heard there was irouble, did you g¢o and sec
anvhody on the Kstate?

A. | went o see Mr. Marley when I heard ithat he was on the
Estate. This was about “5th February, 1962

Q. What did vou ask Mr. Marley?

A. T spoke to him and [ asked: ‘what about my money’

0. What did Mr. Marley uaxy ?

A, He o said thar he canmot <eltib e afone M, Mellaaricetyy
would  be ocomting on e 2800 and he asked me W culle ol
day. I went on the 28h at about 10 or 11 o’clock.

Q. Did vou meei anybody there?

A. Yos. T saw Mr. Marley, MrsMarley and Mr. Mellaaratchy and

there was another gonileman,
Q. What did Mr. Marley toll veu?
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Mr. Adv. Amerasinghe objects to the contents of what Mr. Marloy No. 6
has said to go in. The question is withdrawn. EDﬁfje":j:"

(Contd:) Mr. Marley spoke to Mr. Mcllaaratchy and Mr. Marley told e

Evidence of
me that he had asked Mr. Mellaaratchy to check my hooks and M. A H.de

receipts and to payv me and that he undertook to pay me. e ion
Q. Did Mr. Marley say that he was buving the Estate? —Continued

A. He said that Mr. Mollaaratchy is selling the listate and that he
iy buying a share from Mr. Mellaaratchy.
Mr. Mellaratchy told me that he would settle me when he gets
10 the money.
). How much was Mr. Mellaaratchy going to get from Me.
Marley ?
A. They were talking about one lakh, and that he was going
to buy a share for one lakh.
Q. Later on, when My, Mellaaratchy il not pay wvou the monoev
whit did vou do?
(‘This question i~ withdrivwn):
Q. Have vyou recovered that money ?
A. 1 filed action through Mr. Clarence de Silva and got judgment.
20 Q. Wuy did you file action?
A. 1 waited for about 3 or 4 months and every time I saw
Mr. Mellaaratchy he said: ‘I did not get the money from Mr. Marley'.
Q. How much has he paid now?
A. He has paid me Rs. 5500/~ in instalments of Rs. 250/-,
Q. Did you attend a conference at Mr. Amerasinghes Chambers
in connection with Borakanda Estate?
A. Yes
Q0. Who told you to go there?
A.  Muvs. Marley.

30 Q. Has Mrps. Marley written to you recently?
A.  Yes.
CROSS-EXAMINATION: Evidence of

M. A. H. de

I am 65 vears of age. When T saw Mr. Marley he was about Sorz-

, i . s a0 S . ' . f o 1OO . Cross-Examina-
my age. I saw him in 1962, [ saw him first in  August 1950 i e. tion
just after Election time. That was just before he purchased Borakanda
Listate and T was the Superintendent at the time under the provious
owners,

Q. You will be surprised to know that Mr. Marley was 85
years of age at that time?

40 A. He appeared to be like me.
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0. You met Mr. Marley in August 1960 and, thereafter, when
next did you meet him?
A. When they came to take over the Estate. By ‘they’ [ mean

Mr. Marley, Mrs. Marley and Mr. Mellaaratchy. This was to take over
from the porsons who sold it to them.

0. You left the Estate at that time?

A. 1 left but they asked me to help their Superintendent for some
time. I was on lcave for 3 months and they asked me to stay there
and to help their Superintendent.

Q. The new owners asked you to help them? 10

(Mr. Adv. Thiagalingam objects to thix guestion.)

Q. The new owners being Mr. Mollaaratchy and Mrs. Marley?

(Mr. Adv. Thiagalingam objects to this question).

(The witness is asked to stand down.)

. When you said ‘they’ in your previous answer, | suggested
to you that they were the owners Mrs. Marley and Mr. Mollaaratchy ?

A. Mr. Marley and Mr. Mellaaratchy spoke to me.

Mr. Marley was there and another gentleman. Mr. Marley
and Mr. Mollaaratchy are the persons whom I roforred to as ‘they’.

Q. You helped them for about 3 months after the salo? 20

A. Yes.

Q. When did you ccase to have anything to do with this Estate ?

A. After 3 months T was offered another place by my previous
proprietors.

This was in April 1951 and 1 took up my new job then,

Q. Till when did you assist in regard to Borakanda Estate ?

A. From the date of the sale till about the ond of March 1961

Q. As a matter of fact, the purchascrs had their own Superintendent ?

A. Yes. They had a Superiniendent but he could not do anything.

He was one Mr. Thomas Fernando. 30

Q. Between December 19660 and March 1961, did you meet
Mr. Marley ?

A. In February 1961 I met him on the Estate.

Q. Why did Mr. Marley visit the Istate on that occasion?

A. They were there.

Q. In February 19617

A. Yes (Witness is uncertain):

There was some trouble on the Estate and they were there.

Q. At this date in February when you met Mr. Marley troubles
had oecurred? 40

A. Earlier there wero some troubles. After thai [ went to the

Estate to soc what the trouble was.
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0. You first met Mr. Marley in August 1960 before the purchase ?

A. Yes.

Q. You next met Mr. Marley in Deccember 1960 when they took
over possession from your employers?

A. Yes.

Q. How long after the taking over of possession from your
previous employers did you mcet him?

A. Over one year.

Q. February 1961 would be how many months after the taking
10 over?

A. Two months after. They took possession in December, 1959.

Q. The trouble was about one year after they bought?

A. About that much.

Q. Not a few months after?

A. That I cannot say.

Q. The property was purchased on 29th November, 1960?

A. 1 do not know.

Q. It was bought on 29th November 1960 and possession was

taken in December, 1960
20 A. Yos
Q. Will you accept that it was bought in November 1960 and
possession was taken in December 1950, and not in 19597
A. It was in 1959.
(Shown a deed -P13):
This is the sale of Borakanda Istate to Eileen Florence
Marley and Peter Mellaaratchy ?
A. Yes.
Mecllaaratehy and Mrs. Marley bought a part of the Bstate of which
I was the Superintendent (Witness roads the date as November, 1960:)
30 The sale by mv employers to Mrs. Marley and Mellaaratchy was
in November, 1960. They came in August 1960, to see the property.
Q. Aftor this deed was signed, they tock possession?
A. Yes.
Q. You said that it was in the December of the year in which
they bouueht the property?
A, Yes
Q. You know that Peter Mellaaratchy was managing this IEstate ?
A. He used to visit the Estate. I do not know who was managing
the Estate.
40 Q. Then troubles arose?
A. So I heard but 1 do not know.
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Q. Then one day you went there to the KEstate. You went
there because you heard Mr. Marley was there?

A. Yes.

Q. On that date was Mellaaratchy managing the Estate?

A. When | went there Mellaaratchy was not there. I do not
know who was managing the Estato.

Q. What was the nature of the trouble you heard about?

A. I heard from Mi. Clarence de Silva that there was trouble
on the Kstate but I do not know what the nature of the trouble was.

Q. Then on that day, you wsav, that Mr Marley told you 10
something ?

A. Yes, that was on the 25th of February 1961.

Q. Of that date, you are certain?

A. Yes.

On that date I met Mr. Marley. There was Mrs. Marley and there
was another gentleman. I did not known him then. Now 1 know him
He was one Mr. Jayatilleke.

Q. You never knew him before ?

A. 1 knew him before. 1 know his father very well

Q. For how long had you known his father? 20

A. 1 knew him for over 20 years. His father was a Notary
Public at Ambalangoda. The first day [ saw him was in February,
1961.

Q. Mr. Jayatillecke and Mr. & Mrs. Marley were there on that
occasion ?

A, Yes

Q. What did My. Marley tell yvou on that occasion?

A. He told me that he was expecting Mr. Mellaaratchy on the
28th and asked me to come on that day to see to my accounts and
to settle me. 30

Q. Your account was about Rs. 7,000/- on this date?

A. Yes. That is all 1 had to get.

Q. That Rs. 7.000/- was money you had given to Mr. Mellaaratchy ?

A. No. I gave Mr Fernando. There was another Superintenden:
on the Estate. 1 gave it to whoover was the Superintendent of the
Estate.

Mr. Marley asked me to give on 2 receipt from the Superintendent.

Q. Why did you suc Mr. Mcllaaratchy for this Rs. 7,000/-7?

A. Because on the 28th Mr. Marley and Mr. Mcllaaratchy spoke
about my account and he said: “Peter, now vou can setile Mr. Soyza.” 40
Mr. Mellaaratchy said: “Yes, Mr. Sovza. I am selling my share ~and
for the present I will give you a cheque.”
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Mr. Mellaaratchy gave you a cheque?
Yes.

1 waited for about 3 months because Mr. Marley promised %o
take me back. This is why [ gave the money. Mr. Marley promised
to give me back the job.

10

O RO 20 AIO A0

Do you know Mr. Samaranayake?

No.

On the “8th I'ebruary vou got a cheque from Mr. Mellaaratchy ?
Yos.

And you went away?

I was there for some time. 1 went away on the 28th itsolf.
After that did you ever meet Mr. Marley?

No.

So you have met Mr. Marley in your life time on threo

occasions only?

=~

0.

Yes.
How long did you converse with him on the first occasion

when he came to seo the Kstate?

A.
0 0.

I took him round the Iistate.

On the second occasion when thoese persons came to take over

possession how long did you talk to Mr. Marley ?

A.

O RO AR A

About 4 hours.

What were you discussing —the management of the Hstate?
Yes.

Then vou met him again on the 25th of February?

Yes.

How long did you talk to him on that occasion?
Not even tor one hour.

On the ¥8th, the date you got the cheque from the defendant

30 how lonﬂ did you talk to him?

RO ™

0.
A.

That was also for about an hour.

You said that Mr. Marley said he was buying the Estate?
He said that he is buying Mr. Mellaaratchy’s share.

Why did he tell you that?
Because he asked Mr. Mellaavatchy  to  settle my sum of

. 7,000/
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Decause of the amount of Rs. 7,000/~ due to you, that Mr.
Marley said he was buying this property?
A. Not because of my Rs. 7,000~ He said that he was buying
a share and he gave me the assurance that Mr. Mellaaratchy would
give the Rs. 7,000/~ from the purchase money.

0. You were asked about a conference at my Chambers?
A. Yes.

Q. You know where my C(hambers are?

A. Yes, in Hulisdorf.

I was asked to come to Hultsdorf to the office of Messrs Julius
& Creasy. So I went to the office of Messrs Julius & Creasy and
from there they took me to the Law Library.

Q. And there you met me?

A. 1 cannot remembor. Only once I went there. When 1 said in
examination~in-chief that T went to Adv. Amerasinghe’s Chambers, it
is a mistake.

Q. You were asked by Messrs Julius & Creasy to attend a conference
regarding what case?

A. 1 do not know the case. It was regarding the position of
Estate when I gave charge-regarding the condition of the Estate
when I gave charge.

Q. Were you asked to compare the condition of the Estate
when you gave over to the condition of the Estate at the time you
went to the office of Messrs Julius & Creasy?

(Mr. Adv. Thiagalingamn objects to this question. He says Mr.
Amerasinghe cannot get in an indirect way what somebody else has
said.

Mr. Adv. Amerasinghe says he is asking this witness whethor he
was asked to compare the condition of the Iistate at one time and
the condition of the Estate at another time.

I uphold the objection.)

. When were you first asked to give evidence in this case in
Nuwara Eliya by the defendant?
A. 1 got summons somewhere last week or so.

Q. Before you got summons were you told that you were going
t0 be summoned ?

A, Yes
Q. You wero told so by the defendant Mr. Mellaaratchy ¥
A, Yes.

Q. Where did he tell you that?

A. 1 met him at Colombo. T live at Balapitiva ax well as at
('olombo. Tlive longer at Dehiwela. '
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. Have you been to Borakanda after you left on the 28th of

February, 19617

A. 1 have gone to Borakanda and [ have been there.

Q. Have you met the defendant Mr. Mellaaratchy there after you
left on the 28th?

A. No.

Q. Then the defendant met you at Colombo one day and told
you that he proposes calling vou as a witness in this case?

A. Yes.

Q. How long before you received summons was that?

A. That was somewhere last month or so.

Q. You have scen the Iistate several times after February, 19617

A, Yes

Q. What was its condition to the time at which you handed
over ?

(Mr. Adv. Thiagalingam objects to this question as it is irrelevant.
Mr. Adv. Amerasinehe moves io withdraw this question.)
T suggest to vou Mr. Sovza that your story about Mr. Marley
having told you that he was buymcr this Bstate from Mr. Mellaraatchy
is not true?

A. It ix true.
RE-EXAMINED:

Q. You saw the plaintiff’s Counsel showing you a deed and
this is a doed of sale?

A, Yes
Q. The date of this deed is 29th November 19607
A, Yes,

How long after that was it that you got this cheque from
the defendant?

A. Once vear. I think.

Q. VWithin that vear were there troublex on the [istate?

(Mr. Adv. Amerasinghe objects to this question because it does
not arise from c¢ross—oxamination. For the moment this question is
withdrawn.)

Q. In 1960 the purchasers bought Borakanda listate?

A, Yo

Q. After they bought the Estate were you living on the listate for
some time?

A. Yes, for about 3 months.

Q. After that, what did vou do?

A. 1 came home and then 1 was offerad a job by my previous
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proprietors.
Q. After you left the place and betore you got that cheque,
were there troubles on the Estate?

A. There were labour troubles.

Q. Before you heard from Mr. Clarence de Silva and you went
to the Estate, did you know that there wore any labour trouble on
the Estate?

(This Question ix disallowed.)

The first Superintendent of the Jistate was Thomas Fernando
and after thai—~1 forget his name now. Tt was Mr. Weerawardena
and he was the Superintendent of the lisiate,

Q. You told plaintiff’s Counsel that vou got the cheque sometime
in February, 19617

A. Yes.

0. You know, as a matter of fact, now that the sale was In
1960 December ?

Yes.

Is the date 1961 correct or is it 19627

It is 1961. In 1961 February I met them on the HEstate.
Do you know now that the sale was in December. 1960 7
Yes, from the deed shown to me by plaintiff’s Counsel.
February 1961 is how many months after that deed?

About 13 montihs.
. Who is on the lstate now?

{(Mr. Adv. Amerasinghe objects to thix question because it s
irrclevant. T allow this question.)

Q. Who is in possession of the listate now?

A. Mr. Jayatilleke is there.

Q. Isx thai the man thai vou saw when you spoko (0 Mr. Marley

S S SIS

abont the monies due?
A. Yes.
Q. BY COURT: How did you know that Jayatilleke was there?
A. T used to pass that way and [ knew it. T have some other

properties thervo.
Sed
District Judge.
16. 11. 64,
(Adjourned for lunch)
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RESUMED:

R. M. S. KARUNARATNLE : Affirmed 43. Proctor Supreme Court,
Balapitiya.

I am a Proctor and 1 have been practising for the last 17
years. I am praciising at Balapitiya. I know Proctor Welikala and
I have known him for the last about 6 -8 years. Often when I
have executed deeds outside my jurisdiction I bave to get his help.
Messrs Julius & Creasy have, in fact, sent mo one case. (Shown
letter dated 10. 4. 62 which is marked D38 from Mr. Welikala to
Messrs Julius & Creasy. Shown lctter dated 29.4 62 marked D39.
Shown letter dated 9.5. 62 mavked D40. Shown letter dated 16.5.62 marked
D41. Shown letter dated 5. 6. 62 marked D42 from Mr. Welikala to Messrs
Julius & Creasy.) (All these letters have been handed to defendant's Counsel
by the Proctor for the plaintiff)

[ do not know the Firm's signaturc when he signs as Welikala
& Fernando but I know Mr. Welikala's signature. (The documents
aro not identified by the witness.) Mr. P. S, Gunawardena of Messrs
Julius & Creasy has been summoned to produce the documents and
he hands them over. (Shown Agreement (D5) filed of record and
dated 2. 3.62): 1 attested this document.

Q. Had you known either of the Executants before ?
A. No.

Q. Tell Court the circumstances in  which you came to attest
this document ?

A. On 2.3.62 Mr. Welikala came to my bungalow along with
Mr. Mellaaratchy. He brought a set of documents which he said was ..
{Mr. Adv. Amerasinghe objects to this cvidence unless Mr. Welikala
is being called. Mr. Adv. Thiagalingam says that Mr. Welikala is
an agent of Mr. Marley).

The witness is asked to stand down.

Mr. Adv. Thiagalingam savs he will be leading evidence to show
that Mr. Welikala was acting as an agent ol Mr, Marvley.

It is not necessary to frame an issue on this point. It the casc
for the defendant is that at the time of Mr. Welikala speaking to
Mr. Karunaratne he was acting as an  agent of Mr. Marley, then 1
am inclined to hold that this evidence is admissible. The question of

agency will, of course. bo a matter of proof. I, therefore, allow this
evidence,

Sgd
District Judge.
16.11.64.
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R. M. S. KARUNARATNE : Affirmed Recalled.

Mr. Welikala brought four copies and he told me that he had
drawn up an (wneem«‘nt on instructions from the Marleys and
Mr. Mellaaratchy. ITe said that he could not attest it as the Marleys
were residont outside the area where he was practising and he
wanted me to attest it. By ~Marleys' 1 presumed that there was Mr.
and Mrs. Marley. Then I invited Mr. Mellaaratchy to my bungalow
and Mr. Welikala told me that the Marleys had bought an ostate
called Borakanda FEstate and 1 invited My. Welikala to vo along
with me to attest the deed there. At that stage Mr. Welikala told
me that Mr. Mellaaratchy and the Marleys were not on the best of
terms.

Mr. Adv. Amerasinghe objects to this bit of cvidence going in.
He objects to this ov1den(,e on the ground that it is hearsay and

only Mr. Welikala can give this evidence.

(Contd:) Then I attested Mr. Mellaaratchy’s sicpature in my bungalow.
The witnesses were Mr. Welikala and Mr. Samaranayake — After that
I went to Dorakanda Estate with Mr. Welikala to attest the
signature of Mrs Marley. Mr. Samaranayake also came along.
I, Mr. Welikala and Mr. Samaranayake went and there was another gentle—
man called Gunasekera. They came on their own and then I wont to
Borakanda Estate. At Borakanda there was an armed party near the gate.
We were stepped. Then some persons there recognized me. Then 1 “told
them I was gcing to the listate on a pdrtlcul(u business and T was
allowed to go insido. Then at the bungalow Mr. Welikala introduced
me to Mr. & Mrs. Marley. He further introduced me as Proctor
Karunaratne and that I was brought to attest their signatures. Mr.
Welikala told the Marleys that it was outside the arca for which
he had a liconce to practice.

Q. Did Mr. Welikala tell the Marlevs why he could not attest
the deed ?

A. At that stage 1 wanted to attest their signaturves.

Q. Did Mr. Welikala explain why he¢ could not attest the deed ?

A. He told the Marleys that this was outside the area for which he
had a licence to practice.

Then at that stage he said that 1 was brought for that purpose.
We wore treatod to tea by Mr. Marley. After that Mr. & Mis. Marley
were in a room. There was no table there. 1 was taken to a table
in the hall. Mr. Marley invited Mrs. Marley to come along. Mr.
Marloy, Mrs. Marley, Mr. Samaranayake,Mr. W(lllutld, Mr. Gunasokera
and I sat round that table. I had four copies of the .\greement.
There was the counterpart of the original also. T retained one.
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Then I gave one to Mr. Welikala, one to Mr. Marley and one to Mrs.
Marley. Then I read through the entire agreement. Then I satisfied
myself that they understood the contents of the agreement. Then
Mrs. Marley signed the agreement and Mr. Samaranayake and
Mr. Gunasekera signed as witnesses. Mr. Welikala said that he was
acting on behalf of the Marleys and that he did not want to sign
as a witness.

Q. Thereafter, you finished your attestation and what did you
do with the originals ?

A. Mr. Welikala wanted the original sent to him because he
wanted to attest the deed of transfer and I sent it to him.

Q. What was the gist of that agreement ?
A. Mrs. Marley was to purchase the half share of Peter
Mellaaratchy in Borakanda Estate.

(Para: 7 of thoe agreement is referred to, Para 7 says that all monies
which had been advanced by Mr. Marley was to be borne by the
purchaser Mrs. Marley):

In Para: 10 there is a reference to some proceedings. I know
that that case was not withdrawn as agreed.

CROSS-EXAMINED:

Q. You did not have anything to do with the preparation of
the Agreement (D5) ?

A. No.

Q. You first heard that you were required to attest that deed
how long before attesting it ?

A. Aboui one hour before.

I did two attestations — one at Ambalangoda and the other at
Borakanda. I attested the first at Ambalangoda.

Q. Did you suggest that Mr. Welikala went along with you to
Borakanda ?

A. Yes.

Q. Do you as a professional man find any objection, in your
view, to Mr. Welikala having attested the signature of Mrs. Marley
assuming that he was the agent of Marleys ?

A. 1 cannot see any objection.

Q. Have you attested any other deed drawn up by Mr.
Welikala ?

A. No.

This was the first and only deed that I have attested drawn
up by Mr. Welikala. I said that M/s. Julius & C(reasy entrusted
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one case to me - M 1270 Balapitiya. The partics were one D. A.
Perera 1's. M. Salahudeen. 1 said Welikala went along with me,
Samaranayake and one Gunasekcra o Borakanda. [ knew Samara-
nayake before.

Q. You had not known Gunasekera before?
A. Mr. Gunasekera is the brother-in-law of Mr. Samaranayake.

I have known them for some time and Mr. Samaranayake is, in
fact, related to me. Mr. Gunesekera is married to Mr. Samaranayake's sistoer.
I am related to Mrs. Gunasekera. Gunasekera married Samaranayake’s
sister about 10 years ago. Samaranayake is from Haburugala in the
Bentota arca and he was the Member of Parliament for that area.
I am closely related io Mr. Samaranayake. 1 am related to Mr.
Samaranayake in scveral ways. My wife is also related to Mr,
Samaranayake. Mr. Samaranayake and myself arc very close relations
and incimate friends. This description also applies to Mr. Gunasekeora.
I would rot say that I am as intimate with Mr. Gunasckera as with
Mr. Samaranayvale.

Q. Did you bhave any professional conncction with Welikala
prior to (D5) ?

A. No.

Is it correct to say that it was the first time that you came
to know Welikala on this occasion ?

A. 1 knew him before that as Proctor Welikala.

1 have spoken to him at his office at Baillie Street. This was
just a casual acquaintance. This was about 8 years ago before the
attestation of D3. T used to go to Baillie Strec. myself and talk on
other matters with Mr. Welikala.

Q. Were you svlected for the attestation of this deed because
you were a close relation of Mr. Samaranayake ?

A. T could not say that.

Q. Till Welikala came to your office that day you had no
prior intimation that he was coming fo get your serviees?

A. No.

Q. When did you last meet Mr. Welikala ?

A In faet, I have not seen him afterwavds eoxcept on one
occasion and that was a month after (D) was attested.

In fact, T enquired tfor him once and 1 learnt that hoe was
loaving the Island.

. You said that you were in the room originally at Borakanda
with Mr. & Mrs. Marley when these introdactions took place ?

A, Yes.
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I was taken into the room; in the first instance, for the purpose
of introducing me to the partios by Mr. Welikala.

Q. Welikala took you in keeping Mr. Samaranayake outside ?

A. 1 have no recollection. "Mr Samaranayake was also there.

Q. Mr. Samaranayake was both a relation and an intimate
asgociate of yours?

A. Yes.
Q. Welikala you had met casually only before ?
A, Yes

I suggest to you that Mr. Welikala was not present at
Borakanda that dav when you attested the deced (D5) ?

A. 1 deny this.
. And that is why he did not attest the signature of Mrs.
Marley although he attested the signature of Mr. Mellaaraichy ?
A. 1 deny this.
Q. You had four copies of the deed ?
A. Yes.
. When voa went into that room. in the first instance, where
was Mr. Marley ?
A. He was seated in a chair. He was seated in a straight -
backed chair.
0. Wax it a bedroom or sitiing room ?
A. Actually it was used as a kitchen. I saw something on a
stove and tea was being prepared there.

We were all standing. Mr. Marley was seated in a chair and
not near a table. At the time I weni there was very little furniture.
The whole place was in disorder. 1 said that I met an armed guard
at the entrance. 1t was a picture of a battlefield. Round the
bungalow also fthere were a number of people with firearms. I noticed
that myself. They woere going about the bungalow and displaying
these firearms,

Q. Was this an unusual sight for you ?

A. It was.

Q. Did vou have this unusual experience explained to you by
anybody *?

A. T knew personally because it was being talked about.

Re-examined : I had known Mr. Welikala for about 8 yeuars.
He was a friend of mine.

SNed .
District Judge.
16.11.64.
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M. SHANTIRAJ: Affirmed 38. Clerk, Bank of Ceylon, Nuwara
Eliya.

(Shown a statement for the month of August 1960 of the
defendants account at tho Bank of Ceylon which is marked - D43):
This is a statement issued by the Bank of Ceylon.

Q. In Augusi 1960 he started off with a balance of Rs. 47/97 ?

A, Yos.

Q On the 9th August 1950, cash Rs. 1,000/- had hbeen pur in
and withdrawn on the 10th Augusi, 1960 *

A. Yes.

. On tho 13th .\ugust 1960, there has been a credit of
Rs. 50,000/-7?

A. Yes,

Q. Apart from this, did the Bank give any loan to the defendant
on a guarantee of Mrs. Marley ?

A0 Yes

Q. What are the papers in conuection with this transaction?

A. There is an application for the loan by Mr. Peter Mcllaaratchy.

(Mr. Adv. Thiagalingam marks thix document — D44): T have a
promissory note—marked D45 -for Rs. 31,645/57 including the interest.
This interest is calculated on s compound interest basis but once the
loan is paid back, he is given a rvebate. I have also the Guaranteo
Bond signed by Mrs. Marley.

(Mr. Adv. Thiagalingam marks this—D46): T have the receipt for
Rs. 31,645/57 signed by Mr. Mellaaratchy. This is produced and marked
-D47. T have the letter signed by Mr. Mellaaratchy authorising the
Bank of Ceylon to grant him accommodation. (Mr. Adv. Thiagalingam
marks this document-D48): I have a letter regarding the Penalty in
case a person fails to pay. (This document is marked - D49): These
are routine documonts obtained by depositors in regard to a guarantee
loan. Without theso documents no loan is given, provided the sccurity
is guaranteed  This is the normal guarantee which a Bank requires
hefore a loan is given.
CROSS-ENXAMINED:

1 Lave been in the Bank of Cevlon for the last 9 years. U have
only been in the Bank of (evlon.

Q. You can only speak to the practice of the Bank of Cevlon?

A. Yo

Q. You cannoi speak to the practice prevailing in other Banks
because you have not worked in other Banks?
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A. The practice of banking is the same. Practice is different and
procedure is differont. T do not know what the other Banks do but
I can only speak to the Bank of Ceylon and thai is all I can speak of.

RE-EXAMINATION: 1 got so many documents signed.
Q. Is it a legal requirement that these documents should be signed ?

A. I am not qualified to speak about that.

Sed
District Judge.
16, 11. 64,

M. D. E. JAYAWARDENA: Affirmed 39. Chief Clerk, Securities
Department, Mercantile Bank Ltd., (‘olombo.

I have already been in this witness box before giving evidence
at the instance of the plaintiff. (Shown D41): When an application
is made for a loan we do not have a form like this. Another form
has to be filled in regard to an application for a loan. [ do not
know whether there was a letter given to Mr. Bell. Therve is no
application. There is o request made by the applicant for a loan in
writing. There was a loan application when the loan account was
opened. There is an account opened for a loan application. That is
the only application in this case. In other cases, a client writes to
the Bank for a loan and it comes beforc the Manager who approves
or dis-approves. I do not know whether there is an application in writing
in regard w0 Mrs. Marley and Mr. Mellaratchy. If departmental conditions
have to be satisfied wo get a promissory note signed by the borrowers.
In this case, I do not know whether such a document was obtained
from Mrs. Marley or the defendant.

Q. Apart from the note for departmental use, there is also a
lotter signed by the borrowers saying that they veceived the money?

A. In normal practice, Yes.

Q. The applicant for a loan would sign about 4 or 5 documents,
in normal practice?

A. In normal practice a loan application form which 15 a
printed form. I think Mrs. Marley and Mr. Mellaaratchy signed a loan
application form.

Q. Is this the normal application for a loan made by an ordinary
customer ?

A. Yes.

Q. Where documentation iy vequired for the purpose of granting
a loan, do you tell Court that (P3) is tho firsi torm that is used?

A. Yes
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Q. And you tell Court that where documentation is vequired,
the firsl application is different for a loan?
A, Yes.

0. And do you tell Court that (P3) i~ the torm used for that
purpose?

A.  Yos,
Q. And in (P3) the word ‘loan’ has been interpolated ?
A, Yes.
Q. There is no typed form asking for a loan?
A. No. 10
Q. Where documentation is required what are the other documents ?
A. On demand promissorv note, lotter of delivery, guarantee:; if

a man lodges shaves, then transfer forms and letters of hypothecation.
Q. In the case of the loan to Mrs. Marley and Mr Mellaaratehy
there wcere no other forms?
A. There was a letter <igned but  apart from that there  woero
noe  other forms,
I wuas asked to bring the Suspense  Account and 1 have got a
certified copy of it. 1 took this from the Suspense Account Book.
(Mr. Adv. Thiagalingam marks this document D50): 20

Q. Who madoe the original entries in this book ?

A. Somebody in the Bank. 1 did not sce the original entrics but
1 only copied it from the Suspense Account Book. 1 was asked by
the Manager of ithe Bank to take a certified copy.

The Suspense Account Book was not called for in the summons.
Only two cheques were called for. There was a letter subsequently
asking us to prodoce the Suspense Account DBook. [ was asked to
bring a certified copy and it is a big book and day to day entries are
entered in this. Mr. A\ustin has certified this. The Suspense Account
is not a Ledger. 30

Q. As the account stands there it has not been sccured?

A. T& has been scecured.

Under the date 15th  November 1960, did you issue a cheque
to the Borakanda listate (‘o. Ltd.?

A. No. We did not.

Q. 1s the entry right or wrong?

A. Under that date credit was entored. The cheque was issued
on the 29th November, 1960

Q. Was a cheque issued for that amount Rs. 78.250/-7?

A.  Yes, incorporating all these four amounts. 40

A cheque was not issucd for Rs. 7R8,250/-, .\ cheque was not issucd for
Rs. 5000/-, but a cheque was issued for the total.
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Q. When monies were given to you on 15.11. 60, Mys. Marley
had a Bank Account?

A. 1 do not know.

Q. You were asked to produce a cheque for Rs. 6,000/~ and
the letter giving cover for that cheque?

A. Yes, in fact, the cheques are not with us and it has been
cleared. This is a clearing cheque and it is not with us. Thix is not
a cheque on our Bank.

We have the Deposit Slip with which this cheque was sont and

10 Mr. Adv. Thiagalingam marks this D51 and the Credit Slip is marked
-D52. D51 is the letter that came with the cheque.

Q. Do you know who received all this cash?

A. It s paid to the (%shier in the Bank.

Q. Who received this cash on behalf of the Bank?

A. I do not know.

Q. Were receipts issued for this cash payment ?

A. 1 do not know.

(Shown document marked D53):

I can identify the handwriting in this and there is no doubi
about it. This is the handwriting of the late Mr. Bell, the Managcr of
the Bank. This was the person wich whom all these transactions

20 were done.

(Mr. Adv. Amerasinghe objects to this document and it is marked
subject to the objection).

This document indicates that he could a loan on the fixed deposit
at 5 per cent; otherwise, 7 per cent will have to be paid.

CROSS-EXAMINATION: (D1& D2 are shown to the witness):

In D1 there is a reference to the letter of the 9th instant to the
defendant. (Shown lotter dated 9. 9. 60): This is a letter signed by the
defendant and counter-signed by Mrs. Marley.

(Mr. Adv. Amerasinghe marks this document — P22): (Shown D50):

36 Q. The amount utilised column in the different soctions of D30,
are the amounts credited from time to time to the Suspense Account of
this transaction?

A, Yes

Q. The aggregate of thoss amounts was paid out on 29. 11 60
by one choque issued to the Borakanda Bstates Co. Ltd.,?

A, Yes.
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No. 6 This is the cheque marked (P6): (Shown P6): This is the cheque
E:{g:::gfs by which this payment was made in favour of the Borakanda
- Estates Co. Ltd., (Shown P4): The first eniry in the debit column is
R genee of the cheque for Rs. 125,000/-. This amount went into the Suspense

Jayawardens- Account along with another Rs. 20,000/- on 29, 11. 60. This is included
Crost Baminatlon  jn this sum of Rs. 145,000/~ credited under date 29. 11. 1960 in the

-—Continued
colomn of (D50):

RE-EXAMINATION: Nil
Sed
District Judge. 10
16. 11. 64.

gvisde:l;:h;f S. S. NATHAN: Affirmed 40. Headquarters Inspector, Gampaha.
Examination In February 1962 I was in charge of Ambalangoda. In connection

with Borakanda Istate there was some trouble in February 1962.
There was a complaint made by Mr. Weerawardena that he was
forcibly cjected. This was on 21. 2 62. The complaint by Mr. Weera—
wardena was on the evening of 21 2. 62 at 4.05 p. m. There was also
a telephone message from the Dehiwela Police regarding the complaint
made by Mr. Wcerawardena at the Dehiweli Polico Station. The
complaint made by Mr. Weerawardena at the Dehiwala Police Station 20
was marked (D5) in the Balapitiya casc.

(Mr. Adv. Thiagalingam marks this document — Do4): Dod was the
statement made by Mr. Weerawardena to the Dehiwcla Police on
21, 2. 62. This was reported to me by the Dehiwela Police.

The next day the defendant Mellaaratchy came along himself ?
Yes.

With whom did he come?
Mr. Weorawardena came with Mr. Mellaaratchy.

Did Mr. Mellaaratchy come alone or with anybody else ?

A He came with an Advocate My. Thurairatnam and a Nuwara 3¢
Eliya Proctor, T am not sure of the name. I think, it was Mr David
Perera.

The defendant made a statement. (Mr. Adv. Thiagalingam marks
this statement — D55): The statement was made on 21. 2. 62. and the
time 8. 15 a.m. The original ontry was made in the Crimes Note book
on 21. 2. 62 and pasted in this book on 22 2. 62

Q. As a result of this. what did you do?

A. T sent one of the Inspectors of the Ambalangoda Police Station
to cnquire about it, and three persons were arrested with guns and
prohibited knives on the Istate. 40

SIS
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Did the Marvleys come to vou for assistance?
Yes.
What did you do then?
There acain I sent some Police officers to enquire about it

RO A0

There was also a complaint of theft of rubber shects from the
Factory and My, Jayvatilloke was looked for but we were not able to
trace him. All this happened after the “20th. They were kept in  the
cell and T am net sure whethor they were taken to Couwrt or bailed
out at the Station.

10 Q. Eventually what was the sequel tooall this?

A. Then both pariies came to some scttlement. Mes Marley and
Mr. Mellaaratehy came and made some statement at the Police Station
that they had settled it.

Mr. Mellaaratchy  himself made a statement on 2. 3. 1962 at 6.45 p.m.
(Mr, Adv. Thiagalincam marks this <tatem it — 1)6):

I refer to Parar 486, Para: 486 is  referred to in  the ecarlicr
complaint  made by Mr. Mellaaratchy., This is the document D55, 'The
reterence there ix o the earlier complaint made by Mr. Mellaaratchy.
Mrz. Marley also hax made a statement.

20 Q. Were vou there when sho came?

4. I was there when she eame. Yhe came  with  others. 1 did
not sco the othars who came. There wore several others who came
with her.

Q. You know that man Weerawardena ?

A, Yes

e came  and  wanted to go to the Estate to take some of his
belongines and we sent him with some Police  officers  to take  his
clothes and belongings. I remcember Mr. Mellaaratchy also came to the
Police Station and he =aid that he was going to the Estate, T also

30 sent some Police officers with him to the listate.

CROSS=EXAMINATION; Nil
Sod

District Judge.
16.11.64.

V.o SUBRAMANTIAM @ Affirmed 330 P, S0 5225, Ambalangoda
Police.

I was not at the Nuwara Eliya DPolice Station. I went to Dora-
kanda Estate on 21 2. 1962, After the incident 1 went in scarch of
the accused Gunadasa. [ went to Borakanda Estate after the rubber was

40 stolen and therce was a complaint made by Weerawardena, This complaint
was made at the Dehiwala Poliee Station. T saw Mr. Jayatilleko, Mr. Marley,
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Mrs. Maricy and other labourers. Tho watchers were there and they
were armed with guns and knives. T arrested three persons. The
rest ran away on secing the Police. I brought these three peoplo
and kept them at the Police Station. These persons were bailed out
at the Police Station.

Do you know whether after all this trouble wax over whether
Mr. Peter Mellaaratchy came and made a statement ?

A. Yes. T recorded his statement.

T recorded tho statements of Mrs. Marley and Mr. Mellaaratchy
on 2.3.62. I recorded Mr. Mcllaaratchy's statement first and then
Mrs. Marley made her statement.

Q. Did Mrs. Marley come alone or with her husband ?

A. With her husband.

They were bailod out and no case wax filed against them. Tho
guns were returned to them as they were licensed guns. Through
Court the cuns were returned to them.

CROSS-EXAMINATION:

Q. Did you take any statemenis at the spot ?

A. No. T did not record any statements at the spot.

Inspector Girihagama conducted the inquiry.

Q. You did not go to the Estate?

A. After that on instructions of Inspector Girihagama I went
in search of the driver of the lorry. I went twice to Borakanda
Esiate.

1 saw Mrs. Marley at the bungalow. 1 saw Mr. Marley also at
the bungalow. 1 did not speak to them on either occasion. [ recorded
the statement of Mrs, Marley on 2.3, 62 at ithe Ambalangoda Police
Station. Sho came by car with Mr. Mellaaratchy, Mr. Samaranayake
and Mr. Jayvatilleke. 1 cannot remember in what car they came. |
do not know in how many cars they came. Thoy came inside the
room where statements are recorded.  The Inspector was in his
office at the Polico Station at the time.

Q. He has told us a few minutes ago that he did not see  Mr.
Marley there that day ?

(At this stage, Mr. Adv. Amerasinghe moves that Inspecior  Nathan
be recalled):

RE-EXAMINATION:

~Ai the Ambalangoda Police Station ihere is a (harge Room. Tt
is called the Headquarters Inspoctor’s Office room. 1 recorded the
sfa}vnwnt in the Crimes Branch and it is another room whero the
L»rm}es work is done. 1 will have to come to the Charge Room to
see if any cars have come. 1 did not sce the cars in  which M.

10

20

30

40



101

Marley, Mr. Jayatilleko, Mr. Samaranayake and Mr. Mellaratchy camo.
Mr. Marley did not come into the Charge room and he was in
the car.

(With permission of Court, Mr. Adv. Amarasinghe asks):

I was askod carlicr whether Mr. Marley also ecame and T replicd

in the affirmative.
Q. In your first answer did vou say he was in the car?
A. T was not aware where he was and, therefore, I did not

say whether he was in the car.

10 When the cars came, I came into the Charge Room and 1
pecped through the door and I saw Mr. Marley. It was about
6.45 pm. It was not dark and there was licht.

Sed
District Judge.
16.11.64
Mr. Adv. Amerasinghe moves that Inspector Nathan be recalled
as he states that, according to his recollection, he had stated that
he did not see¢ Mr. Marley.
8.8 NATHAN : Affirmed Recalled.
20 Q. BY COURT: Did you sec My, Marley on 2.3 62 when Mps.

Marley came to the Police Station ?
A, 1 did not sce him.

EXAMINED: By M Adv. THIAGALINGAM:

1 do not know Mr. Marley. Some others came with her but
I do not know them. Ho did not come up to me and say he was
Mr. Marley.

CROSS-LEXAMINED: By Mr. Adv. AMERASINGHE:

Nome others came into my office. The people who came with
Mr. Mellaaratchy and Mrs. Marley came to my office.
30 Q. Tt might have beon Mr. Marley ?
A. 1 cannot say.
Nod e
District Judge.
16. 11. 64.

Further hearine tomovrow 17. 11. 64.
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Apperances some as bhefore.
Parties present
P. S. GUNAWARDENA : Affirmed 29. Proctor Supreme Court, Moessrs.
Julius & Creasy, Colombo.

I am a member of the
produced the letters D38, D39, D40, D41 and D12 and that
was brought into Court.
Welikala in reply to lefters written to him.

Firm

of  Mossrs.

All  these documents
(Mr. Adv. Thingalingam

Julius

wore

17. 11. 64

& Creasy. 1

15

sent by

how I

Mr.

marks lotter dated 2.6.1952 — D37 — written by Messrs. Julius & Creasy

to Mr. Welikala.) (Mr. Adv.

Thiagalingam also

marks

letter

dated

15. 6. 62 written by Messrs. Julius & Creasy to Mr. Mellaaratchy-D58):

This is a copy of «a letter.

CROSS-EXAMINATION:

You brought certain

letters

Counsel for the defendant yosterday ?

A.

Yes.

This is signed by us.

which were handed over

to

Q. You are not in a position to identify the signaturcs on these

lotters *®
A.

No.

RE-EXAMINATION: Nil

Sed

District Judge.

17 11.64.

DON PETER MELLAARATCHY: Sworn. 52. Planter, Nuwara Eliya.
I am the defendant in this case.

1 came to reside at Nuwara Eliya
I got to know the Marleys in 1957.
to address me as Peter.

and

Mr. Marley

of the Golf ('lub,

the Golf (‘lab.

Eliyﬂl.

Mr. Marley had been earlicr a resident ot
(Shown Agrement No. 541 of 6th August, 195) - D39):

used

Nuwara Eliya.

I am a party to this agreement.
Why did you hecome a party to this agreement ?
A. At the request of My, Marley.

Q.

0.
A.

a place

and I had to bring them here to

What has Mr. Marloy told you ?
Mr. Marloy wanted a property by the

and

ihat

Mr.

towards

Marlcy.

the end of 1956.

We

seaside.

At

were

I addressed Mr. Marley as ‘Sir’
membors
In fact, he proposed my name to
Nuwara

He said he
wanted it for his wife as well and he told me o go and look for
he had money in the Bank and he wanted to
invest his monies for his wife and he was particular that it should
be by the seaside,

I looked for a property and I had to go round

br
end

with
the

okers
one

gentlemen found a property belonging to Sir Ernest de Silva~Borakanda
kistate. The preliminary expenses were incurred by me.
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Q. How was it that you yourself hecame a party to this
agreemont ?

A. Mr. Marley said that he would provide the money and
wanted me to manage ithe place and he told me that, if I managed
the place and paid off his monecy, he would give me a half share
of the properties once I paid off the debt.

He asked me whether 1 could contribute any money and 1 told
him that 1 could not contribute anything and at that time I could
not contribute any money. He said Mrs. Marley would guarantee
a loan from the Bank of Ceylon, Nuwara FEliya, in a sum of
Rs. 25,000/~

Q. Why was it necessary for you to put in that moncy ?
A. Mr. Marley said that 1 should have a stake in the thing

and he also thought that it I had some money in  this, T would
take a special interest and work for it.

The consideration provided in (D59) was Rs. 42500/ being 10 per
cent of the total consideration. Thoe entire consideration was Rs. 425,000/~
and 10 per cent was paid at the time of the signing of (D59). 1
had no monies in my Bank \ccount ai the time. 1 had only
Rs. 40/- odd.

Q. How was then the Rs. 42,500/~ paid on D59 ?

A. Col. T (. de Saram was the Notary who attested the  deed.
Mr. Marley told e when we went into the office that he had no
cheque book and he told me to give a cheque and that he would
send i to the Nuwara Eliva Bank. My cheque was paid on  the
Agreement (D59)

I draw the attention of Court to the last para: Where it s
sated that  the consideration of  Rs. 42.500/-  was paid by my cheque.

Prior to this agreement being xigned, had there been any
informal talk amongst vou people in  the presence of Mr. David
Maartensy ?

A. Mr. Marley told me that we should go and sce Mr. Maartensz
one day when we were in Colombo. No T went into My, Maartensz’
office with Mr. and Mrs. Marvley. There T wax asked to  contribuic
Rs. 50,600/- for this decd and | said that T just could not do it.

Q. Were you at that time able to contribute any money ?

A. No.

Q. After the Agreement (DoY) was signed, what happened?

A. T brought Mrs. Marley back fo Nuwara Eliva and I had to
go back because Colo 1. (L de Saram wanted me to go to Balapitiva
and get some plans. Then T left Nuwara Eliva the tollm\m}» day.
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Q. Was the Rs. 50,000/- deposited by Mr. Marley?

A. Mr. Marley told me that he was depositing it and 1 went
away expecting him to deposit the cheque.

I got back to Nuwara Eliya somewhero about the 13th. I think it
was the 13th and that was the day I deposited the cheque in the Bank.

Q. When you were away from Nuwara Eliya, did you sce D.L.
& F. de Saram?

A. From Balapitiya [ came to D. L. & F. de Saram.

Then I came running and saw Mr. Marley and I asked him why
he had not deposited the cheque and he gave me the cheque and told me to
go to Colombo and meet Mr. David Maartensz. I told him that Mr. Saram
had already mentioned that the cheque was not deposited and I said that I
would deposit the cheque and go and see Mr. Maartensz. I deposited
the cheque on the 13th and went and saw Mr. David Martensz.

Q. Was David Maartensz aware of this agreement being signed ?

A. No. When | went there | told him that we had signed the
agreemcent at De Saram’s and he was surprised and he said that he
did not know anyvthing about it.

. Had there been any agreement that you were to provide
Rs. 50,000/~ of the consideration ?

A. No.

Q. The Rs. 50,000/~ cheque given by Mr. Marley to you and
which you credited to your account on the 13th, was it a loan?
A. No.

Q. Did you know of any letter written by David Maartensz to
De Silva & Mcndis about thix time?

A. No.

Q. Who contributed the monies ultimately for the consideration
of the transtfer of Borakande Kstate?

A. We borrowed Rs. 125000/- from DBorakanda Estates (o. Ltd.,
and I contributed Rs. 25,000/~ from the Bank of ('eylon loan and the
balance was contributed by Mr. Marley.

By ‘we’ I'mean Mrs. Marloy and myself. We agreed on the
agreemeni to mortgage Borakanda Estates Co. Ltd, for Rs. 125,000/-.
These were monies guaranteed by Mrs. Marley and the balance was
contributed by Mr. Marley.

Q. Before the transfer was made out was thero any suggestion
that you should apply to the A. 1. C. (" for a loan?

A. It was suggested by Mr. David Maartensz that we should bo rrow
money from the A. 1. C. C.
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We did not even apply for this loan. The application papers were
signed but they were not sent up because Mr. Marley said that it
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would take time and it would cost money and that he had money p’'p

in the Bank and that he would utilise his money. That application
to the A. 1 C. (. was never made.

Q. But you have with you the application which was intended
to be maie and signed by you and Mrs. Marley?

A. Yes.

(Mr. Adv. Thiagalingam produces this unsent application marked-D60;:

Q. Thereafter, was there an attempt made to raise money to
mortgage this property from the Mercantile Bank ?

A. Wemade an application to the Marcantile Bank for Rs. 125,000/-.

(Mr. Adv. Amerasinghe says that the contents of D60 cannot be nsed
as evidence against him):

Q. You did make an application to the Mcrcantile Bank to get
money on this property ?

A. Yes.

Q. At whose request?

A. Mt the request of Mr. Marley.

Q. Was that loan taken from the Mercantile Bank ?

A. No, because the lawyers of the Bank wrote a letter asking
for Rs. 2,000/- odd and interest at 7 per cent and Mr. Marley said
that they are paying 24% and he turned it down.

Then Mr. Marley wanted me to go and see the Manager and
find out the rates for mortgaging the property and the torms of the
draft against the fixed deposit. T did this and (D.53) is the statement
which Mr. Bell gave me.

Q. 1In connection with this money which Mr. Marley took from the
Bank, did you take the Marleys to the Bank?

A. Yes. I think somewhere early in the month of November.

I drove Mr and Mrs. Marley to the Bank and they went inside
and I do not know what happened.

Q. Did vou ever ask Mr. Marley to give you any loan?

A. No.

Q. About how many days priorito the actual signing would this be ?
A. Tt would be about three wecks.

I drove them to the Bank. Theyv said that they wanted to wo
and seo the Manager of the Bank to get money on the fixed deposit.
By ‘they’ T wmean, Mr. and M. Marley.

(Mr. Adv. Amerasinghe objects to this ovidence going in):

Q. Why did Mr Marley go to the Bank?

Mellaaratchy-
Examination
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(Mr. Adv. Amorasinghe objects to this question. T allow it):

A. He said that he was going to sec the Managoer of the Bank
to see about getting this loan for the purchase of Borakanda Estate.

Q. Then what happoned the next day?

A. The next day I brought Mr. and Mrs. Marley io Nuwara Eliya
and the following day Mrs. Marley went with me to (folombo bhecauase
she had to take the fixed deposit receipt to the Bank.

Q. Even on the second day did you go with Mrs. Marley into
the Manager’s room?

A. 1 did not go.

Q. How long was Mrs. Marley in the Manager’s room?

A. She was thero for ncearly half an hour. T went ouf on a
little matter of my own to sce my Proctor.

I would have taken about half an hour and when I returned she
was there and 1 brought her back to Nuwara Eliya.

Q. In regard to raising those monies, was there any delay?

A. Yes.

The time provided for the Agreemont (D59) had run out and we
wrote another Agreement No. 552 of 12th Novembeor, 1960 which is
marked DGI.

Q. Who attested the transfer?

A. Mr. S. Gunasekera of Messrs. de Silva & Mendis.
Q. How did he come to attest the transfer?

A. Mr. Marley told me to go to Messry. de Silva & Mendis
saying that they would be cheaper than Meossis. F.J. & G. de Saram.

Q. The transfer deed (P13) of Borakanda FEstate was signed on
29. 11. 607

A. Yes.
Q. Tell us what happened on that dav?

A. We went into tho Mercantile Bank with the Marleys and
I went into the Manager’s room.

Then there | deposited Rs.32,500/~ in cash with the Manager of
the Bank. Then Mrs. Marloy gave in two cheques for, [ think,
Rs. 100,000/-. Then we had to open two accounts, one known as the
current account under the Borakanda Estate Account and a No. 2
account. The forms were given and we signed the forms and then
the Manager produced a cheque leaf and told me and Mrs. Marley
to sign. Mrs. Marley and 1 both sicned. We handed the cheque to the
Manager. Then cheque book was given for the current account opened
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(Shown P5): T admit my siznature on this cheque. No. 6
* Defendent’s

. When you put your sienatuve here, had this cheque been Evidence.
filled in? Y

Evidence of

A. No. It was a blank cheque. D. P.
) . Mella-arat.chy-
Q. When Mrys. Marley signed it was the cheque filled in? Examination
A4 No N —Continued

(Shown P3): I have signed P3. Mrs. Marley too has signed it.
Q. Can you remember ih¢ word ‘loan’ being interpolated?
A. When [ signed this the word ‘loan’ was not there.
The photostat copy of (P3) ix (P11B.)
Q. Apart from (P3) you =aid you signed another form?
A. Yes, the No. 2 Account. This is the original of PI1A.
P11A is a photostat of the other document I signed.

. When you signed the original P11A, were these words ‘jointly
by both; put in?

A. No.
Q. You and Mrs. Marley signed it ?
A. Yes.

The endorsement appearing at the bottom of PI11A was not there
when I signed it.

Q. Once the property was bought who entered into possession ?

A. Mr. & Mrs. Marley and T went there and took possession.

Q. And who was put in charge of the property and managing
the property ?

A. That Mr. Marley and I agreed carlier. Mr. Marley said that
I should manage the property and pay Rs. 6,000/- a month into the
No. 2 Account and then once those monies arc paid and the
Borakanda Ilstates ('o. Ltd. loan of Rs, 125,000/~ is settled, then T
would get a half share and he asked me to manage the property.
The current account was to bhe for the management of the Estate.

Q. By whom was that to be operated ?

A. Vither by me or Mrs. Marley
It was 1 who was going to operate this account, and [ was placed
in possession.

Q. Were you in sole charge ?

A. 1 was put in sole charge.
On the 8th of December, 1960, Mr. Marley wrote to me a letter
which is mavked — D62.
(Shown D62): This ix enfirely in his handwritine. Ile addresses me
as 'my dear Peter’. This has refercnce to the management of the
Estate.
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Q. To whom were you selling the produce ?

A. To John Keel Thompson & White and they send the cheque
direct to the Bank.

Q. Can you recall a conference held at Mr. Marley’s on 5. 2. 1961 ?

A. Yes.
Q. You were asked to attend that (‘onference ?
A, Yes,

Ahout that time what were the feelines hetween  vou  and
Mrs. Marley ?

A. It was very much strained. It started with my wife first
and feelings were strained botween my wife and myself, on one
side, and Mrs. Marley on the other.

At the conference on 5. 2. 61 I brought it fo the notice of Mr.
Marley that Mrs. Marley had gone and instructed the Bank about
signing of cheques by both of us and when T went to the Bank I
could not cash a cheque that was needed for payment. Mrs. Marley
said that she was not going to sign the cheques and I said that I
would have to sell the rubber outside. Then Mr. Maartensz said
‘why not scll this place’ and 1 said that 1 would try and find a
buyer. Then a suggestion was made: *why not hand it over to
Mackwoods™ and I agreed that letters should be written

(Shown P 18): I remember getting this letter and the
enclosure (P18A):

0. When you got this letter, what did you do?

A. When I got the enclosure 1 saw Mr. Marley and I told
him about this morteage and that I am prepared to «ive any
amount of mortgages on this Estate.

0. And did you raise the matter of any loan at one time or
the other ?

A. No. 1 went to Mr. Marley when 1 got this letter and 1
asked My, Marley what this loan that is referred to in  the letter
was. Then he said: ‘this ix not a loan to vou but this is a loan
to my wife. T was not satistied and then 1 went the next day and
he brought the letter of guarantee that he had given to his wife.

Q. Was this in blank ?

A, Yos.

T refer to the document (D4): e gave it to me on that day
and he told me that this was a guarantee to his wife,

Q. At all times were you willing to morteage this property to
anybody ?
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A. Yes.

Q. But were you disposed to borrow money from anybody on
your porsonal security ?

A. No.
Q. Were you interested in joining this venture ?
A. No.
(Shown letter D6): In D6 there ix a postseript in my hand.

Q. Why did you make this endorsment ?

A. This was done at the request of Mrs. Marley. Apart from
making this postscript, if the Marleys wanted me to mortgage
anything T was willing 1o do so. I said so to Mr. Marley.

Q. What did Mr. Marley say to you?

A. Mr. Marley said: ‘forget about these things and you carry on
with the work’.

Q. Did you see this letter P17 ?
A. No.

¢. How itz that letter headed ?

A. Tt says: ‘Dear Mr. Mellaaratchy'. H3 never addressed me like
this. He writes to me: ‘Dear Pato

Q. In the whole of 1961, who was in possession of the Hstate ?
A. T was

Q. About the end of 1961 on behalf of Mry. Martey, Proctor
Clarence de Silva wrote to you certain letters which have been
produced and Messrs. . J. & (. de Saram also wrote to you ?

A. Yes. (Shown PL:

Q0. When you got P14, what did vou do?

A. When T got this letter I went with it to Adv. Thurairatnam.
I wanted to go and sce Mr. Marley but they did not allow me to
do so. Then 1 took this letter and went to sce Adv. Thurairainam
and he told me to deny this and write a letber.

As a roesult of this, Mr. Thurairatnam went and saw Mr.
Maartensz and I wrote a letter to Messrs. F.J. & G. de Saram saving
that Adv. Thurairatnam was coming. With Mr. Thurairatnam [ went
and saw Mr. David Maartensz Then we had a discussion about the
Estate and T explained to him that it was a loss to work it and
then they sugoested to me that 1 should buy it and I said that I
was willing to buy it. I do not accept the correctness of the
letter (P14).

Q. .\t the end of 1961, what were you worth ?

A. I bad 350 acres of coconut in Bingiriya and two houses.
I have sold a part of this Bingiriva properiv. [ have now 130 acres.
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Q. At the end of 1961, did the Bingiriya Estate carry a mortgage ?

A. Yes. it carried a mortgage of Rs. 225000/~ and this has been
paid off now.

Q. At the end of 1961 you had the DBingiriya listate subject
to a mortgage and, apart from that?

A. I had two houses at Nuwara Eliya and also somne properties
at Kandana.

Q. Were you quite prepared to buv Borakanda Iistate ?

A, Yes.

Q. Wecere vou making arrangements to sell anything ?

Yes, 1 was making arrangements to sell a part of my Estatoe
and 1o buy Borakanda Estate

This happened at the end of 1961 ?

Yos,

Or carly 19627

A short time before this they took forcible possession.

. On 6.2.63 Mrs. Marley filed action against you in the
Balapitiya Courts ?

Yes.

0. When did you get summons; can you remember ?

A. I cannot remember.

Q. On 19/2 who was in possession of the Estato ?

A. On the 19th I was in possession through my Superintendent
Mv. Shelton Wceerawardena.

Beforoe the 19th had you paid in money to the credit of
that No. 2 Account at the Mercantile Bank ?

A. Yes, 1 had paid in Rs. 6, 000/-.

Q. Were there also moniex in the curvent account ?

A. Yos.

There was rubber on the Estate worth about Rs. 15,000/~ and
coconut worth about Rs. 4,000/~. There werc my personal belon-
gings worth about Rs. 2,000/-. There wasx a typewriter. bicycle ete,
and they were all worth about Rs. 2,000/-,

. Have vou paid aceruing interest to tne  original owners of
Borakanda Estate ?

SN SN

A~

A, Yes

Q. And how much bhad you spent in running this property ?
A. 1 had spent about Rs. 20,000/~

Q. Wore accounts kept on the Istate ?

A, Yes,

Q. And were the books of account on the Ksiate ?

A Yes
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Q. On the 20th night, where were you ?
A. I was at home at Nuwara Eliya.

On the 20th midnight about 11.30 or 12 o’clock I got a
telephone call from Woerawardena saying that Mr. and Mrs, Marley
had come and taken forcible possession of the Estate and he had
gone and made a complaint to the Dehiwela Police. Then 1 asked
him why he went to Dehiwela instead of going to the nearest Police
Station and he said that he was taken between two cars and was
not allowed to vet out.

Q. What did you do next?

A. Then 1 told Mr. Weerawardena to come to the Advocate’s
place at Kynsey Road about 6.30 a.m. and I started off with Mr.
David Perera, Proctor.

We all went to the Ambalangoda Police Station and 1 made my
statement.

Q. Did you go to the IEstate on that date?

A. 1 went on the 23rd and not that day. T did not go there
because they bad gone and taken possession and the Police were
making inquiries.

Whon we went in we saw three people in the lock-up and the
Police said that they had unlicensed guns and revolvers.

Q. On the 23rd why did you go to the Estate?

A. On the 23rd 1 went to the Police Station and I staved with
Wecrawardena. The belongings were on the IHstate and he had to
collect these things and 1 told the Inspector that he should not be
sent along and he agreed to send a Police party. I told him that
I would wait till he returned. Then he came running and said that
Mr. Marley wanted me to come.

0. What were your feelings towards Mr. Marley?

A. He was very kind to me and I respected him and he did
this at the instigation of his wife.

Q. What happened at Mr. Marley's?

A. 1 went there and Mr. Marley was therc. Mr. Marley said
that it is useless o try to settle this and ‘my wife wants to remain
here and why not setile this’. Then we went through the accounts
and the books were also there. Then 1told Mr Marley the expenses
that I had incurred before the purchase. Then 1 showed him the
monies that I had borrowed from Mr. Soyvza. Then I told him to
pay me Rs. 125,000/~ if they wanted me to give them my share
of the property.
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The Superintendent of the Estate had taken monies from Mr. Soyza
oft and on. 1 demanded Rs. 125,000/-. Mrs. Marlev was all the time
coming in and going out and scolding me. Mr. Marley said that he
would scttle me. Then he wanted me to moet his Proctor, one Mu.
Welikala. I could not make up my mind bscause the matter was in
the hands of my lawyers Mr. Adv. Thurairatnam and Mr. David
Perera. Then he said I must go and see Mr. Welikala. On the 28th
T spoke to My, Thurairatnam and told him this is what Mr. Marley
iy saying. On  Mr. Thurairatnam’s advice, [ was agrecable to wet
rid of the bother on receipt of Rs 125,000/~ Mr Marloy agreed and
asked me to go and see Mr, Welikala and he wanted me to discuss the
details with him, I went and saw Mr. Welikala a day or two aftor.
Then I met him and he gave me a draft and with Proctor De Silva
I went and saw Mr. Adv. Neville Samarakoon and after some corrections
were made, I brought and gave it to Mr. Welikala.

The Agreement (D5) was signed by me. (Shown D5): The original
of this document is filed in the Dalapitiya case. I signed this in
Notary Mr. Karunaratne’s housce. T had not known Mr. Karunaratne
earlier.

Q. Prior to meeting Mr. Welikala at the request of Mr. Marlev,
had you known Mr. Welikala?

A. No.

Q. Why did you not go to Borakanda to sign thal agreement?

A. The last time when 1 was there Mrs. Marley was fighting
and shouting and Mr Marley himself asked me o sign it elsswhere.

Q. After signing, what did you do?

A. Aftor it was signed Mr. Marley told me to go to the Police
Station and inform the Police so that they would not take¢ any turther
action on the theft of the rubber and other articles.

Q. After the agreement was signed, have you given up your claims
againts the Marlevs?

A. Yes

I paid a sum of Rs. 31,000/~ along with interest.

Q. Did you agree to give any money to Sovza?

A. Yes, whon we went through the account it was taken as
expenser and in the Rx. 100,000/-; the Rs. 7,000/— was included,

Mr. Soyza was there on the 28th. On the night of the 20th the
rubber was removed from the Estato.

Ax a result of that agreement, have vou abandoned all steps
against the Marlevs?

A. Yes

Q. In pursuance of the agreement (D5), did you get a fragmentation
Board certificate ?

A. Yex
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(Mr. Adv. Thiagalingam produces thix document dated 17. 4. 62
marked - D63):

Q. In spite of the agreement (D5) did Mrs. Marley procced with
the Balapitiya case?

Yes

When you heard about this, what did you do?
I filed papers and got the decree nisi vacated.
In that case you filed your answer (P21)?

Yes.

Th1s is now =et up tor trial. In the Balapmya case same Counsel
appemed for me. Mr. Soyza filed action against me in the Balapitiya
Jourt for Rs. 7,000/-, The agreement (D5) has not been implemented
and I have made a claim on that agreement in my answer (P21).

Q. Have vou any debts today ?

A. 1 have about Rs. 40,000/-.

Q. What are you worth today?

A. I am worth about 6 to 7 lakhs

Q. Did you agroo with Mr. Marley that you were to be discharged
of all obligations iu respoct of this property ?

210 R0

A. Yos.
Q. Was that fully understood between Mr. Marley and you?
A. Yes.

Q. If that was not understood or agroed, would vou have signed
that agreement (Do)?
A. No.

It Mr. Marley had not agread to absolve you of all liabilities,
would you have signed that agrecment?

A. No.

¢. You knew that rightly or wrongly that, according to vou
wrongly, claims were being made against vou ?

A, Yes,

Q. If Mr. Marley had not agreed to relieve you of all those
obligations would you have signed that agreement?

A. No. T would not have signed.
CROSS-ENXAMINED:

I can write and vead LEnglish fluently. I have been educated in
fnelish up tothe BE. S, L. (. Standard. T wax cducated at Maris Stella
and cnded up at St o Joseph's College, Colombo. T said that 1 came
to Nuwara liliya at the end of 1956,

[ came to know the Marleys in 1957, The first time that T met
Mr. Marley was in the Club. In 1957 I was looking after my properties.

No. 6
Defendant’s
Evidence.

Evidence of

Mellaaratchy-
Examination

-~Continued

Evidence of

. P.
Mellaaratchy-
Cross-
Examination



No. 6
Defendant’s
Evidence.
Evidenc:of
D.P

M;:Ila.aratchy-

Cross
Examination

—Continued

114

Then I had 300 acres of coconut and a house at Nuwara Llliya.
The 350 acres in Bingiriya 1 bought in 1951. There was a Mortgage
of Rs. 225,000/~ on this property. I paid off this balance at the time
I sold this property. I settled the Rs. 225,000/- morteage in 1964,
This Rs. 225,000/~ mortgage was subsisting till early this vear. The
purchase price of 350 acres was Rs. 450,000/~ T borrowed. Rs. 225,000/
from the A, 1. O (. on this property. Then I borrowed Rs. 125,000/
from the owners and the balance Rs. 75,000/~ was my money and 1
paid in cash. I borrowed Rs. 125,000/- from the owners and I paid
this off after the sale of the property. Earlier I had paid Rs. 75,000/-
and the lalance I paid off when I sold the property. I paid Rs. 50,000/
to the owners and the money that I borrowed from the A. I. C. (.
carly in 1964, [ sold about 250 acres in January this ycar, for this
purpcse.

Q. Have vou on other occasions bought and sold properties ?

A. No.

Q. Is that the only {ransaction?

A. Yes.

Q. You said that yvou met Mr. Marley at the Club?

A. Yos, and thai is how I came fo know him.
Q. Did you have anvthing to do with him apart from social
meetings ?

A. T used to meot him at the (lub and I got very friendly
with him. Then we¢ used to 2o out on week-ends.

There was a big differcnce in age between Mr. Marley and myself.
Mr. Marley was in his eighties and I was under 50 when I met him.
He was well over 75 years when I met him. I went about and became
very friendly with Mr. Marley.

Q. Did vou render any services, in any way?

A. T drove him about in my car and he usod to send mo to
Colombo to sce his Proctor about these matters. There were people
who owed him monev and he got me to help him in collecting his
duces

Q. How much did you help him o collect in that way?

A. These people owed him money. T never brought him the money
He used o give me letters to ¢o and sec his Proctor at (‘olombo.

Did you muke those trips speecially on his behalf?
Once or twice I did those irips specially on his behalf,

You also said that you drove him about?

USEENS

10

20

30

He used to drive his own car. T drove him about in my car. 40



10

20

30

40

115

Q. How far have you driven him?

4. 1 took him once to .\kuressa to Wilpita Estate, to my brother-
in-law’s.

Q. And vou also, through Mr. Marley, came to know Mrs. Marley ?

A. Yes T came to know her equally well.

Q. They came to place a lot of cobfidence in you?

A. Yes, especially Mr. Marley.

Q. You said that you were asked by Mr. Marley to find a

property by the scaside?
Yes.
When was that?
That was immediately after the General Elections in 1960.
That is the March Elections or the July Elections?

A. After the March Elections. Immediaicly after the Elections he
asked me.

Q. Were you not busy after the March Elections on political
matters?

A. No. 1 contested the March Elections and not the July Elections.
I lost in the March Elections and [ did not contest in July.

Q0. You knew one Mr. Samaranayake?

A. 1 knew him because we were candidates in the same Party and
I knew him ax a candidate and not beyond that.

Q. You belong to the same party i e. the United National Party,
Mr. Samaranayake and you?
Yeos.
Which Election did Mr. Samaranayake win?
He won the March Elections.
Were vou occupying any office in the United National Party ?
I was the Political Secretary to three Prime Ministors,
How long had Mr. Samaranayake been in the Party?
I knew him only during the March Elections and I do not
know how long he was in the Party.

Q. Is Borakanda Istate by the seaside?

A. Tt is close to the sea. It is about 4 Miles from the sea. It is 400
acres in extent.

Q. It was you who found Borakanda lstate for the Marleys?

A.  Yes, through a broker.

Q. When the broker notified you of that sale, what did you do?

A. 1 went with Mr. Marley to the Iistate to ses it. I informed
Mr. Marley that such an Estate was available and 1 took him to
the Estate.

Q. Then the question of tinances cropped up for the purchase?

A, Yes

SSELSES

IO IO IO
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Q. When you informed Mr. Marley of Borakanda Estate, did
you tell him that vou were also interested in the property ?
A. No.

So your information to him was entirely because he was
looking for a property?

A. In fact, I did not like the arca. It is a very bad area.

Q. So Mr. Marley went to see this Estate because it was a seaside
property of 400 acres?

A. The broker came &and we all wont there to see the place.
The broker came and gave him a description and he said:  “Let us
go and scc’,

Q. 1 suggest it to you Mr. Mellaaratchy that you wanted to
purchase Borakanda Istate and you interested the Marleys in it?

A. No.

.1 suggest to you that you persuaded Myrs. Marley to get her
husband to finance this venture?

A. No.

Q. 1 suggest to you that this property was, in fact, purchased
by you and Mrs. Marley?

A. The deed savs so.

Q. I also say it as a fact?

A. It was purchased with Mr. Marley’s money.

Q. At this date you had spent how much in looking for the
property?

A. I had to pay for the Valuation Report. Whoen wo went through
the accounts with Mr. Marley on the Istate, I had spent about
Rs. 6,000/-. I had spent about Rs. 6,000/~ prior to the taking over.
I would not say it was prior to the agreement.

0. You told us in examination-in-chief that you had incurred
somo preliminary expensies before the agreement to purchase was signed ?

A. The total T had incurred was Rs. 6.000/—- 1 must have spent
about Rs 1000/- on travelling, taking brokers, Valuation Report cte.,

¢. When was the Valuation Report taken?

A. That was before the signing of the agreement because we
gave that to the Mercantile Bank.

Q. Mr. Marley told wou that he wants to give you half this
property ?

A. Yeso 1o after the paymont of ths monies provided by
Mr. Marloy and also the Borakanda Estate loan of Rx. 125,000/-,
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Q. In other words, would it be correct to sav that the purchase
was to be financed by Mr. Marley and after those finances were
repaid, you were to be given a half share of the proporty?

A, Yes
Q. Is that correct?
A, Yes

According to that agreement, you were given a  half share
before  the finances were repnid?

A 1 was only given the managoment and 1 was not given a
half sharve. I was onlv going to got ‘That after paying off the monios.
A half share was vested in me by the timo of the purchasy and by
that agreoment o purchase, it was  vested in me and  Mres. Marley
and I was given physical  possession of the entire property and the
mtire management. I was to payv off Mr. Mavley’s monoy and the
Dorakanda listate loan.

Q. The money  was to be repaid also from the income of the
property?

A, Yes
Q. You pay income tax Mr. Mellaaratchy?
A.  Yos.

Q. And you disclosed chis half share of Borakanda Estate in
vour Income Tax return?

A.  No income was disclosed hecause there was no profit.

Q. You disclosed the listate half ownership in vour Wealth Return ?

A, Yes,

Q. Valued at Rs. 212500/-7

A. Yes, 1 put this amount in my Woealth Tax. I think so,
I cannot remember.

Q. You bought thix properiy in 196072

A, Yoes

Q. Therefore, o fair value would have been half the purchase
price of vour share?

A, Yes

Q. Mr. Mellaaratehy, you had  disclosed the income  from this
property in the Income Tax Return?

A, Yes

Q. You would also claim any debts on the Iixtate of which vou
owned a half shave? ‘

A, Yex

Q. .\t othis date there was a deb: on the Estate?

A. Yeso to Mr. Marley and the other to the vendors of Borakanda
Estate,

Q. You disclosed these two debts?

A, Yes.
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Q. And « half share of those debts were vour liability ?

A.

I put the contribution at Rs. 25.000/- of the

balance from

Mr. Marley and the Borakanda Estates Co. Ltd. This is how I puwt
it in my veturn.
You were o half-share owner of  this  property. Is  that

0.

correct?
A.

On the deed, ves.
Therefore, you were accountable for half the

the Iistate as any lawful owner?
(Mr. Adv. Thiagalingam objects to this question as it is « question

of law,
A.

I allow the question):
I had not paid any income tax.

nett income of

Q. And you, thercfore. did refer to thi< property in your income
tax return?

A.

Q.
A.

Q.
A.

0.
A

0.

Yes.
But you said that vou did not pay Income
Yes.

What do you mean by that?

Tax 7

Even the Land Tax is under protest as yet. 1 have not
paid it as yet. There was no income from this property.

Why was there no income?
There was no income because wo ran it at a

Really you speat more than what vou rece

Iistate by way of income?

A.
0.
A.

Q.
A

Yes.

This los~ was being sustained from the very
Yes,

Throughout vour management it was a loss?
The first one or two months it was not

loss.

ivedd from the

beginning ?

loss  and  that

was V\;hy 1 could payv the Bank Rs. 6,000/-. Then the  interference

from Jaleel and Guruswamy led te

disputes and from Mrs. Marlev

too. This is the reason why [ did not payv income tax.

I was not assessed for Income Tax. For 3 months

but we paid in December, January, February and March and I showed

I showed a loss

a Joss. The next year working T did not show a rcturn at all because
in February 1962, T was dispossessed.

SIS

You were dispossessed in February, 19617
No. It was in 1962.
You were dispossessed in Februavy, 1962°?

Yes,
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Q. Before the return for the 1961/62 years bhecame due, yvou
had been dispossessed?

A, Yes

Q. Tt was because you were going to manage this Estate  that
you were to be given a half sharc?

A. T was to manage and pay the debis

Q. The pavments of debts would be from the income realised
from your management?

A, Yes,

Q. In this case vou received payment eveon before the management ?

A.  What pavment?

Q. The title to a half share was vested in you even before the
managment commenced ?

A. Yes, but T was not getting a half share #ill T paid off all this.

Q. What do you mean by that?

A. The deed was written but the agreoment was [ had fo pay
off all the debtx - Mr. Marlev's money and the Borakanda Ilstates
Co. Lid, debt,

Q. What do you mean by getting a half share?

A. There was an agrecment between Mr. Marley and  myself
and he wanted me to run this Estate and pay off the money due
to the Borakanda Dstate. To start  wiih, the deed was there and [
was not going to get it

Q. What do vou mcan vou were not going to get it?

A. If he told me to reiranster it, 1 would have had 1o retransfer it.

Q. It anything had happened to you, the property would have
gone back to the Estave?

A. Tt would have been only the moncey that I contributed.

TO COURT: The deed was written fora half sihare. I was going
to get it only it 1 pay off the money and that would have faken
about 7 or 8 years. Before that T had to manage the place and pay
off the monics. On the dead 1 am  a  half-share owner  but tho
arrangement was that 1 will get that after [ had paid off all the
monies.

Q. Really vou were prepared to do anything in reeard to the
property as Mr. Marley told you?

A, Yes.

Q. You did reeard this half share of the property as vours at
that time?

A. No
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Q. What was the nett income when you first ook over?

A. We took over on the Ist of December and that month we
got about 10,000/- lbs. of rubber.

Q. Can you tell the nett incomc¢ in money?

A. The first month the nett income would have been about
Rs. 10,000/-, From the sale of rubber I got Rs. 10,000/- in 'hat month,
the nett income after deducting expenses  would have been  aboud
Rs. 500/- to Rs. 600/-.

Q. You have knowledge of the value of propertics?

A. Yes. 10
Q. Both rubber ard coconut?

A. Yes.

0. You looked into the crop roturns before the agrcement was

cntered into for parchase?

A. Yes.

Q. So you had very reliable informafion as to iis income before
it was bought?

A. Yes.

¢Q. And on that income what would have been the return on
an investment of Rs. 425,000/-?

A. In This there was 75 acres of budded vubher that was coming
intv bearing after onc year. We calculated the income from :the figures
the previous owners had under their managem:nt for a year bhetween
Rs. 12,000/- to Rs. 15,000/-. We also thought that aftor one year wo
would have oot the full income from 75 acres of budded rubber.
From the previous owners return we should have made about

Rs. 10,000/- to Rs. 15,000/-.

1t was Rs. 15,000/- an year on the Rs. 425,000/- and with another 75
acres of budded rubber, it would have brought in for an voear
Rs. 8,000/- to  Rs. 10,000/-. 30

Q. That, of course, would bhave had o wait about an year
after your purchase?

A. Yes

Q. On your figures vou expected to get about how much a month ?

A Aboui a little more than Rs 1,000/~ a month.

You agreed at the beginning of your management thai a sum

Rs. 6,000/~ 2 month would be paid o the Bank?

A. Yes, at the beginning.

20

There was an income from the coconut In this Estate there was
not omly rubber buat coconut also. The coconut also would have brough: 40
us aboul R+ 6,90)/-,
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Q. That would be Rs. 21,000/ without the 75 acres of budded
rubber ?

A, Yeoes,

How were you ¢oing to pay Rs.6,000/- a month io the Bank
from the income?

A. That is how I was unable to pav. I paid only one instalment
in February.

Q. My suggestion to you iy that when you answered a little
earlier that on the figures furnished to you, you anticipated an income
of Rs. 15,000/- plus Rs. 6,000/-, your answer could not have been correct?

A. Because those were the returns we should have got on the
basis of the previous owners’ figures.

. You made an application to the Mercantile Bank for a loan of
Rs. 125,000/- by offering as securily the mortgage of the property by
yvou and Mrs. Marley?

A, Yes.

(Shown P22): This is my lefter and signed by me and counter
signed by Mrs. Marley dated 8. 9. 1960.

Q. In this letter you sct out the details with regard to the
property and ask for accomodation from the Bank of Rs. 125;000/-?
A. Yes.

(The contents of the letter is read out by Mr. Adv. Amerasinghe).

Q. This leiter was seni to the Mercaniile Bank after the proposal
to get a loan from the . 1. C. (. was dropped?

A. Yes.

Q. The Mercantile Bank's reply to your letter has been referred
to as the letior of the 9th instant but it should have been the letter
of the 8th insiant?

A. Yes.

Q. By (D2) they have given details saying that they are ready
to give you a loan of Rs. 125,000/- and setsing out the various terms?

A. Yes.

Q. The proposal for mortgaging made in (D2) was not implemented
you said, for what reason?

A. Because the interest was too much and the lawyers' fees was
too much. The suggestion of Rs. 6,000/-- was made by the Management

Q. Which you accepted ?

A. Because the Manager said that he had to gei permission from
abroad to grant this Rs. 125,000/-.

Q. And those proposals you accepted?

A, Yes.
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The interest =ugoesied here was a minimum of 7 per cent. In the

letter it is =0 stated but he said that intercst should he 7 per cent.
Then ultimately the Rs. 125,000/- was paid by the Mercantile

Bank to both Mrs. Marley and you?

A. No. We rejectod that.

Q. Was Rs. 125.000/- paid by the Mereaniile Bank for the
purchaso of this property ?
Yes, on Mr. Marley’s account.
Q. And that was also provided at 7 per cent?
A. No. 10
Q. Since when have you had a Bank Account?
A
Q
A

=

I have had accounts for about 2o vears.

Where did vou first open your account”?

[ opened my first account in the former Imperial Bank and
now the present Staie Bank.

Anywhere if T open a Bank Account I have to make an initial
doposit. Different Banks have different amounis as their initial deposit.
When T first opened my account, it was about Rs. 1000/- T opened
the account in the Bank of Ceylon, Nuwara Eliya, with an initial
deposit of 5,000/-. I continued the Stato Bank .\ccount at (‘olombo 20
and the Pecople’s Bank Account.

0. Whenever you opened an account with the Bank, you had
to make an initial deposit ?

A, Yes.

Q. Did you at any timce open an account with the Mercantile Bank ?

A. No, cxcepting for these two accounts here. (Shown P3):

Q. What did vou undersiand when you signed P37

A. That day we went theve with the monies and the forms wore
given to me to be sicned and the blank cheque. T was taken thervo
by Mr. Marley.

What did vou understand when you signed P3 that day?
That is to open an account.

Did vou make any initial deposit when opening this account (P3)°
No. I made no deposit.

30

ST

. What did you think was the purpose of (P53 You said it was
the opening of a current account ?
A, Yes
Mr. Adv. Thiagalingam objects to this question of plaintiff’s Counsel
as it sots out a number of statements and when the witness hasx not
finished his answer, hoe jumps to another question). 40
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You suggested in examination-in-chief that this word ‘loan’ in

P3 has been interpolated after you signed?

A. Yes.

Q. You, therefore, signed this document because it was a current
account being opened ?

A. Yes.

Q. Could vou say why this current account was opened without
a deposit ?

A. It was donc by the Marleyvs.

Q. Simultaneously. a cheque leaf was given to you by the Bank
and you signed it?

A. Yes.

Q. And you suggest on the cheque leaf no figure was inserted ?

A. No. T deposited the money and T deposited cash Rs. 32500/-

(Adjourned Tor lunch:)

District Judge.
17. 11. 64
(Resumed):

PETER MELLAARATCHY: Affirmed, Recalled.
CROSS-EXAMINATION. Contd.

Q. Your case is that you did not know that (P3) was an
application to open a loan account?

A, Yes,

Q. And with regard to the cheque (P5) that amount of Rs. 125,000/~
was not there when you signed the cheque?

A. No.

Q. Really you signed anything that you were asked to sign?

A. T trusted the Marleys.

Q. In fact, they trusted you completely and you trusted them
completely ?

A. Yes.

Q. Did you at any time find that you had misplaced your trust
in them ?

A. Not Mr. Marley but M=, Marley. At no time did I find
that T had misplaced my trust in Mr. Marley,

Q. Right throughout until his death Mr. Marley did not do anything
dishonest towards vou?

4. No.
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Q. You said that whon you went to the Bank on the first
occasion, you stayed in the car and the Marvieys went inside?

A, Yes

On the sccond oceasion 1 went with Mrs. Marley and on that
day also Mrs. Marley went inside.

Q. On the day you signed the Loan Acconnt what happenod ?

A. 1T went with Mr. and Mrs Marley and T went into the Manager's
room and several  papers  were signed by me  and Mrs. Marley. Mr.
Marley did not sien anything.

Q. Did you at any time get a Statement of  Account for the
Loan Account from the Mercantile Bank ?

A. No.

Q. You now know that by (P3) you appear to have sioned for
the opening of & current Loan Account ?

A. Yoso Tf T knew that it was a loan. T would never have
siened 1t. I would have signed it for opening a current account.

I took Rs. 32500/~ that day G0 the Bank and deposited iv and
Mrs. Marlev took the cheques and a cheque book was given. I signed
that chequo and all three documents were sicned at the same time.

Q. In the morning when 1 asked you about (P3), you did not
say that you signed it because vou deposited Rs. 32500/~ that
morning ?

A. T trusted the Marvleys and I signed it.

Q. 1 suggest o you that you have come hiere with a prepared
story to say that these documents P35 & P have been fabricated v

A. If the word ‘loan’ was there, I would not have signed it.

Q. When did you first discover that Mrs. Marlev and vou had
opeted a joint Loan Account?

It was only in this case.

Till this case vou knew nothing about thix account?

No.

You remember receiving the letter (P14) from Mr. Maarvtenssz?
Yes (Shown Pl

Q. Was that the firsi time that you realised that thest monies
were being recorded as lcans to vou?

A. There was another letter. A copy was sent by De Saram  to
De Silva & Mendis. This is P18 & PI3A.

Q. .\t that date you realised for the first time that these monies
were being recorded as loans to you?

A, Yes

SIS
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So that in February 1961, at the date of PISA did you
realiso that there was a Joint Loan Account in the namo of yourself
and Mrs. Marley?

A. Yes.

(P18 is read out to the witness):

Q. Now do you admit that in PJ8A a reference has beon made to
the opening of a Joint Loan Account with the Mercantile Bank in
your name and Mrs. Marley's?

A. The reference is there.

10 Q. Therefore, it is not correct for you to say that you realised
that there was a Joint Loan Account only whoen this case arose?

A. It is not correct.

Q. What did you understand by this lotter?

A. 1 did not sign the loan account.

Q. Did not this letter inform you that Mr. Marley had given a
guarantee to the Bank in respect of a loan account in the joint name
of Mrs. Marley and yourself?

A. The letter says so. I went and saw  Mr. Marloy with this
letter. T showed this letter and asked him what it was. 1 said that

20 1 never took a loan. Ile said that he guarantced this to his wife.

Only Mr Marley knows that he said such a thing and he is now
dead. Another person who knows about this letter is Mr. Adv. Thurairatnam
and he is also dead.

Q. You have not in any of your letters even suggested that
these monies were not a loan to you?

A. There were letters written but I do not know.

Q. You have not in any of the letters written by you or by
your lawyers suggested that these monies were not a  loan to you.
Is this correct?

30 A. It is grue because I did not know it was a loan. T did not
take a loan.

Q0. You did not know that it was a loan?

A, Yes

I tooke the letter (PI4) to Mr. Adv. Thiagalingam

Q. You sayv that when P4 was received by you it was being
alleged that this was a loan?

A. It was noi a loan.

Q. In this letter (P18) is it not alleged that it was a loan to
vou?

40 A.  This wax sent to De -Silva & Mendis with a copy to me.
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Q. When you recoived (P18) you realised that a false allegation
was made that it was a loan to you?

A. That is why I went to sce Mr. Marley. P14 was in October
and therefore, in February I knew that they wero making a false
allegation of a loan to me. When 1 got the first letter I went to
Mr. Marley and told him that there was no loan. I went to Mr. Marley
with that letter and I told him that I got a copy of the letter to
De Silva & Mcendis and T told that he never gave me a loan. He showed
me these documents in  February.

Q. In February 1961 you saw the guarantee document that
Mr. Marley had signed (P1)?

A. He gave me the blank document and he told me thai he had
guaranteed his wife and I did not see my name therc.

. I suggest to you that it is not correct ithat you did not know
that Mr. Marley was alleging that these monies were loans to youn?

A. No. From the beginning I did not know that it was a loan
to me.

. Can you explain why, after you realised in February 1961
that Mr. Marley was falsely claiming it was a loan, vou did not in
your subsequent letters object to it?

(Mr. Adv. Thiagalingam objects to this question. I uphold the
objection):

Q. De Silva & Mendis were acting for vou in this matter ?

A, Yes.

Q. And you were shown the letter (P18) which you rcceived with
the enclosure (P18 A)?

A. Yes.

. You know that F. J. & (. do Saram were acting for Mr.
Mazrley?

A, Yes.

. You had agreed to provide a secondary morteage for
Rs. 50,000/-7?

A. Yes.

This letter on behalf of My, Marley P18A says that in addition
to that Ru. 50,000/- two other sums must he sccured by that mortgage ?
A. Yes, that is what de Saram writes to De Silva & Mendis.

Q. Before you did anything after rcceiving it, you realised that
the Marleys’ lawyers were making an allegation that these monies were
a loan to vou?

A, Yes.

Q. You then said vou went and saw Mr. Marley?

A. Yes. T asked him what all this means and he uave me a
copy and said that he had guaranteed his wife and said: “foreet
about it and carrv on the work on the Istate
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Q. Why did you not reply to (P18A) or really to P18 formally
setting out a denial that it was a loan?

A. They were also written. I went direct to Mr. Marley.

. Again on 23. 10. 61 some false claim of a loan was made
in that letter (Pl4)?

A. Yos

Q. And you were threatened with legal action ?

A, Yes,

Q. Why did you not on receipt of Pl4 at the latest repudiate

10 in writing that this was a loan?
A. I did not do it. I wanted to go again and see Mr. Marloy
and Mrs. Marley said that he was sick and 1 went to see Mr. Thurairatnam.
I went with Procior David Perera to see Mr. Thurairatnam.

Q. Why have you not, at least through Mr. Perora, repudiated
in writing the allegation of a loan?
A. 1 told Mr. Thurairatnam to write to Mr. Marley and send a

copy. Then he said it was not necessary and he said that we would
go and sec Mr. Maartensz and ask him what it was all about.

Q. Then you knew that this action was filed against you and
20 you received summons?

A. Yes.

Q. You knew before vou receivod summons that action was
being filed?

A. No.
Q. When vou received summons you then filed an answer?
A. Yes.

Q. Before vou filed your answer, for the purpose of that answer,
you gave instructions to your lawyers?

A. Yes.
30 Q. In fact, that answer was seftled by (‘ounsel?
A, Yes

Q. Before you gave this evidence in the box that these monies
were not a loan, could you point to any other document in which
it 1s denied thal it was a loan?

A. 1 did not write to anybody but 1 went direct to Mr. Marlev
and told him. Thore are no letters with me.

¢. 1 suggest to you that for the preparation of your answer you
fabricated this defence of this not being a loan ?
4. No.
40 Q. I cven suggest that even in your answer you did not

suggest that it was a loan?
A. No.
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Q. And this story is coming out for tho first time in this
witness-hox ?

A. 1 told Mr. Marley and he told me that it was a loan to his
wife and not to me.

Q. You paid Rs. 42,500/- as the initial deposit of 1/10th of tho
purchase money?

A, Yes,

Q. R« 21.250/- of this sum was repaid to you?

A. No.

Q. Then you said that you provided only Rs 25,600/~ for the
purchase of this property ?

A, Yes,

Q. Then that cheque of Rs. 42,500/-. which you paid for the
nitial deposit?

A.  Was mee with Mr. Marlev's cbheque for Rs. D0,000/—

Q. Really you provided that out of Mr. Marlev’s monies?

A, Yes.

Q. In faci, you had handed the cheque for Rs. 42,500/~ for what
reason ?

A. My, Marley had not taken the cheque book on the day we
sivned the agreement. Mr. Marley, Mrs. Marley and 1 went.

Did Mrs. Marley repay Rs. 2125/~ to you being tho half
share of that Rs. 42,500/- that vou paid?

A.  No.

(Shown  document): Thig is my signature. (Shown overleaf):

0. Is that chequeo for Rs. 21,250/~ in your favour which bas
been endorsed and cashed by you?

A. Col de Saram  who attested the agreoment told me: *why are
you putting this Rs. 42500/~ Then she had this cheque ready. Onc
cheque I took. Then I took this cheque and easheod it and gave the
moncy to Mrs. Marley.

(Mr. Adv. Amerasinghe marks Chegue Noo 8-1206216 of 5 September
1960-P23-for Rs. 21256/- in favour of the defendant. P23A is the
endoriement on the back of P23 by the defendant):

Q. You agree that this cheque ix for exacily half Rs. 12.500/-7?

A, Yes

I sugeest to you that vou ave not speaking the truth when
you deny that this was not a repavment of half tfhe initial advance?

A. T deny.

10

30

I suggest it s utterly untrue that you gave back cash to 40

M, Marlay?
4. | deny this.
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On the day they wrote the time had elapsed. We delayed to
keep up to the first agreement and then they wrote to us later
saying that we had defaulted and that we had forfeited the deposit.
In the agreemont it was my choque for Rs. 42500/- and the agrcoment
was between Mrs. Marley and myself. Then the Dorakanda listate owners
wrote a lettor and said thaf, according to thc¢ agreoment time had
lapsed and we had forfeited the money and that they were not
giving the land. Then Mrs. Marley gave a cheque and then I cashed
it and gave it to her.

We were goine to lose DRs. 42500/ which we had given as a
deposit. On Mr. Saram’s instructions 1 got this cheque and T took it
to Mr. de Saram and then without checking with him, they wrote
a second agrcement giving one month’s time. Then Mrs. Marley told
me to cash the cheque because it was written in my name. When
I took the cheque (P23) from Mrs. Marloy 1 do not know whether
time had run out.

You said that thme was running out?

Yes.

You had paid the whole 1/10th deposit?

Yes.

). If the transaction fell through, you would have suffored a
total loss?

A. Yes.

Mrs. Marley had a cheque hook and she could have given a cheyuo
for Rs. 42,500/~ Ultimaiely, Mrs. Marloy told me to cash the chequo
and I brought the money and cave it to her. We had to pay
Rs. 42.500/- for the agrecment.

. When the first agreement was signed, vou drow up a choque
for Rs. 42,500/-7?

A, Yes

Q. In Mr. de Saram’s prosence this cheque was drawn up?

A, Yes

Q. On thal occaxion when this cheque P23 was drawn up, time
bad expired on the agrcemoent?

A. No.

Q. DBofore the time expired you were asked by Mr. do Saram to
et thix cheque from Mis. Marley?

A, Yes

Q. And ihat was how long after the agreement?

A. 1 caunot remember. It was somtime after,

Q. Mr. de Saram was advising vou in vour interest on that occasion ?

A

Yes,

SENISENTS
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Rs. 42500/- came from my cheque and Mr. do Saram said that
there should be instructions from her also. The c¢heque was drawn
up in the interests of Mrs. Marley and it was not given to meo. The
cheque was signed and it was with Mrs. Marlev My, Saram said:
‘leave this chequo and I will tell you whether we are going to draw
up another agreement’. When I went a second time Mz, Saram said:
‘go and give “this cheque to Mrs Marley'.

Q. On a certain occasion in Mr. de Saram’™ office in your
presence and Mrs. Marlev's presence thix cheque (P23) was drawn up?
A.  Yes. 10

. It was intended to cover the halt share of the initial deposit
which Mrs. Marley had to pay?

A. Yes.

Before you drew the cheque tor Rs. 42,500/- and subsequent
to that this cheque was drawn by Mrs. Marley in Mr. de Saram’s
office bocause Mr. do Saram sugecsted that she also must supply come
considoration to that agreement ?

A. Yeos.

Q. So then it was intended at the moment of signing to repay
Mrs. Marley’s contribution to the deposit ? 20

A. Yes.

Q. Then where was this cheque kept after Mrs. Marley signed it on
that day vou are speaking of?

A. The cheque was with Mr. de Saram.

Q. And Mr. de Saram was really the lawycers of the vendors of
the Borakanda Estate (‘o. Ltd.?

A. Yes.

Q. The lawyers for tho purchascrs-youself and Mrs Marley-were
de Silva & Mendis?

A. Yes. 30
Q. The lawyers for Mr. Marley were Messes. FuJ. & (i de Saram ?
A, Yos.

Q. Subsequent to that de Saram gave this cheque back to you?

A. Yes.

Q. When was that?

A. Must have been abous a weok or so after that.

Q. Why did he give it back to you?

A. T had t° go thore in conncetion with this puvchass. Then he

salid this involves wriiing out some other agrecment and this is not
necessary. Then 1 ‘phoned up Mrs. Marley saying that Mr. de Saram 40
was returning this cheque and she said: ‘cash the cheque and bring
the money".
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1 ‘phoned from Mr. de Saram’s office to Nuwara Eliva to Mr. Marley’s
house.
Q. These facts you can remember very clearly?
A, Yes.
Q. This was about a week after the cheque was handed to
Mr. de Saram?
A, Yes

0. You were present when Mrs. Marley signed that cheque also?
A. Yes

Shown  certified copy issued by the Bank of Mrs. Marley's account
No. 3395, Mr. Adv. .\merasinghe marks this document - P24).

Look at this cheque. It has been cashed on the 6th of
September, the day after it was jssued. Do vou acept that?

A. 1 remember this cheque when it was shown to me. There
was another cheque which was rejected by the Bank. It is dated 6th
September.

Q. Hax that been cashed on the 6th of Septembor?

A. Tt bears tho seal of 6th September. The cash seal of 6th
September appears in this. T went and cashed the cheque from the
Bank and it ix correct, T cashed it on that dato.

Q. You admit that your story that the cheque was kept by
Mr. de Saram and handed back a week later is quite untrue?

A. T remcmber taking the cheque. One cheque was returned as
the signature was not in order.

Q. From the date you took charge of this property, a sum of
Rs. 6,000/ was released to the brokers and paid to the Mercantile
Bank from the income?

A, Yes

Q. Is that the only sum of moneyv paid out of the income
towards the reduction of the debt on this HEstate?

A, Yes

Q. Ax a result of the financial arrangements for the puchase of
this property you hecame, on the face of the deed, the owner of a half
share ?

A, Yes.

Q. And you acquired from that ownership the following financial
benefit (i) half of Rs. 125.000/- being what the Mcercantile Bank advanced ?

A. No.

Out of the monies paid for the purchase of this property
Rs. 25,000/~ was provided by you?
A, Yes
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Q. Rs. 125000/~ by the Mercauntile Bank?

A. By Mr. Marley.

Q. Mr. Marley provided that Rs. 125,000/- through the Mercantiloe
Bank?

A. It may be. The cheque is from the Mercantile Bank and drawn

by the Bank.
Q. Therefore, Rs. 125,000/- was provided by Mr. Marley through
the Mecrcaniile Bank ?
A. Yes.
Q. Half of tha: was vour lability as the owner?
A. No.
Q. Half of that you received the benefit of because you became
the owner
A. 1 got no bencfit.
(Mr. Adv. Thiagalingam objects to this question because it is a legal
question. I allow the question.):
Q. You have admitted that as a result of the deed you became
the owner of a half shave?
A. Yes
Q. This ownership was procured by the use of these monies?
A. Yes. The monies were provided by Mr. Marley.
Q. The deed is in favour of you and Mrs. Marley 7
A. Yes.
Q. You and Mirs. Marley have the property in your names?
A. When the property was bought in the name of Mrs. Marley
and myself, Mr. Marley provided the wmoney.
Q. Half the property was in the name of Mrs. Marley and half
payment was after paying the debts?
A. Yes,
Q. The property belonged in title to you and Mvs. Marley?
A.  Yes.
. The whole income of the property belonged in title to you
and Mrs. Muriey ?
A. The deed was in our name. | was asked 1o pav in the income
to theiv debt.
Q. Could that income he taken and paid to the Bank without
your authority?
I was doing it
Why were you doing s$0?
Because T was managing the property.
;{ther 7or8 years you wero to become the owner of that half share?
N,
{p the meantime you were managing the property ?
s
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Q. And you were to he remunerated?

A. No. They told me to take the travelling expenses but I did
not do so.

I was asked to take some remuneration but I did not take because
I was spending my own wmoney.

Q. What would you think was a fair remuneration for managing
the property for the first fow months?

A. I should have been paid about Rs. G00/— to Rs. 700/-.

For travelling 1 would have to be paid about Rs. 300/- to Rs. 400/-.
Rs. 1000/~ a month was a fair remuncration but I was not working
for a salary.

Q. At the end of the period you would have been a full owner
of a half share of this property?

A, Yes.
Q. You paid Rs. 6.000/- out of the incomo?
A, Yes

Q. You will admit that half Rs. 6,000/- belongs to Mrs. Marley ?

A. Yeos, but it is from the [state. According to the deed,
Rs. 3,000/- belongs to Mrs. Marley but T was not going to get anything.
Mr. and Mrs. Marley were together and I was on my own on my
side. Rs. 6,000/- was from the cntire ILstate. | was asked to pay the
monics and from the income, I was to pay the debt. I will not say
this money was mine till I paid off the debt. I'rom the income of
the Estate 1 was to pay their money and the interest.

(Shown P10

Q. Did vou veceive a copy of this account?

A. This account T received.

Q. This account was opened on Novemboar 30, 1960 ?
A. Yes

Q. The [fivst debit entry is November, Joth?

A Yes

It shows money deposited by John Keel, Thompson & White. This
chequo was sent by John Keel, Thompson & White by the sale of
rubber. There ix another Rx. 1,000/. on Julv 23, 1962. 1 think this ix
the lease moncy. Thero is o credit of Rs. 1000/- in July 1962, after
we were  dispossessed.

Q. In your period of management the credit entry is Rs. 3,993/25
on January 12. 19617

A.  Yes.

Q. The amount of Rs. 3,993,25 has been deposited in  January
and 1 cbruary, 19617
A, Yes
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(. Thoereafter. you have not deposited any money in the Borakanda
Estate Account?

A. 1 could not deposit.

Q. You have drawn out a choque for Rs. 1,875/- on 27th March
19607

A.  Yes.

Q. What was that for?

A. 1 do not know. After we opened the account Mrs. Marley
;Egto and said that both must issue cheques and I must have signed

Rs. 1875/- may be interest.

Q. You said that you fell out with Mrs. Marloy?

A. Yes.

Q. When was that ?
A. This was in January, 1961
Q. From January 1961 you were angry with her?
A. We had troubles oft and on.
Q
A.

Since when have you broken off cordial relations with her?

Both of us fell out. Wo coased to have anything to do with
cach other. 1 was writing to her. Thore was no complete breakage
as such. She uscd to come to the Estate and | used to send letters
t¢ her but there was no friendship as formerly. It was from January
1961 that theroe was no friendship between us.

One stipulation made at a certain stage was that the management
of the Estate should be handed over to Mackwoods?

A. That was at the Conference with Mr. Maartensz and 1 disapproved
of it.

Q. At that time you had fallen out with Mirs Marley?

A. We were yet talking but we were not friends. Anything
common between the two of us was  this Borakanda Estate. When
[ came there she ordered me out.

Q. From the time sho ordered you out therec was no original
friendship ?

A.  No. excopt on an official basis.

Thercafter. forcible possession of this Iistate was taken over on in
February, 1962.

Q. Then you told Court that as a  result of a certain
discussion that the agreemont (D5) was signed to sell vour share for
Rs. 100,000/-7?

A, Yes, it wax signed in March.
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Q You also said that Mr. Marley had agreed to reliove you of
the monies that he had given?

A. Yos.

Q. Mr. Marley had never at any time suggested that you owed B

him any money ?
A. Mr. Marley had =pent money on the Estate. It was Mr. and
Mrs. Marley who contributed that Rs. 275,000/-
You have right along maintained that Mr Marley never said
that you owed him any money?

10 (Counsel for the defendant savs that Mr. Amserasinghe must not
embarrass the witness by not giving him time to answer. I do not
think that thore was any attempt to interrupt the witness.)

I owed Mr. Marley his money.

What is hix moncy?

Rs. 275,000/

You admit that you had to pay that to Mr. Marley?
Borakanda Istate had to pay that amount to Mr. Marley.

And Borakanda Estate is represented by whom?

Mrs. Marley and myself.

And, therefore, your share would be half that amount?
Yos.

. The agreement was signed by vou to sell vour haltf share to
Mrs. Marley ?

Yos.

Q. And before the preparation of the agreement vou had the
advice of both a Proctor and an Advocate?

A, Yes,

Q. You had the agreement  attested by  another Proctor in
Ambalangoda 7

30 A, Yes

Q. Because vour Proctor was not acting in that jurisdiction ?

A.  Mr. David Perora did not take any part in that agreement.

Q. Your Counsel Mr. Adv. Thurairatnam woent along?

A. Mr. David Perera and Mr. Thurairatnam both went on the
20th to the Ambalangoda Police Station.

The agreement was signed on the “2nd of March, 1 took the
agreement to Mr. Neville Samarakoon. Mr. Adv. Thurairatnam had then
gone to Jaffna. [ had given advice with regard to that agreement.
Welikala gave me a copy and 1 took a drafi to Mr. Samarakoon.

40 I gave him the agrecment and I asked him to go through it and say
whether it was alright. Mr. Samarakoon went through the agreement
and he made certain corrections on it.

20
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Q. Did you tell Mr. Neville Samarakoon how this agreement
came to be decided upon?

A.  Yes.

Q. That you had been forcibly evicted from the property?

A. Yes.

Q. That Mr. Marley had agreed to relieve vou of the monies that
you owed him?

A. No. Mrs. Marley undertook to pay the monies.

. There wuas no question of Mr. Marley agreeing to relieve you

of the liability?
. A. Why not. It was because of him that I signed tho agrecment.
Bocause of Mr. Marley I got into it and because of him I got out of it.

1 had to pay Mr. Soyza Rs. 7,000/- and 1 had spent Rs. 20,000/-.
Then I had to pay to the Bank Rs. 31,000/-. T wanted Rs. 125,000/
and not Rs 100,000/. (Shown D5).

The agreement is between me and Mrs. Marley and wot with
Mr. Marley.

Q. Mrs. Marley is not a party to this case?

A.  Why not, <he is the wite of Mr, Marloy.

. Have you got any clause anywhere that Mr. Marloy has
undertaken to relieve you of your liability to him?

A. There was no agreement when the property was bought.

Q. If Mr. Marley, according to you, had not agreed in that way
your position is that you would not have signed the agroement?

A. Yes.

The Police would have ckarged Mr. Marley for criminal trespass
and other things because Mr. Marley went and took possession with
Mrs. Marley.

(Mr. Adv. Amorasinghe says that he is noi  cross-examining
the witness on the question of taking-over as it does not touch his case:':

Mr. Adv. Thiagalingam states that he does not agree that it does
not touch the plaintiff’s case.

RE-EXAMINATION:

Q. You said just now that thore was no agreement with Mr. Marley
at the Estate?

(Mr. Adv. Amerasinghe objects to this question. 1 uphold the
objection):

Q. You said that there was no agreement with Mr. Marley on
the Estate?

A, Yes,

Q. You told us that you saw Mr. Marley on 23/2?

A, Yes
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What did Mrv. Marley tell yvou then? N 6
A. Mr. Marley told me about sclling a half share. Defendant’s

Q. And you kunew that certain claims were alleged against you? gyidence of
A. Yes. There was money iue to Mrv. Marley. Meltsaratchy-
Q. In regard to tho alleged claims made by him in the letters, ’_‘ec’i’:’l“n'l’l‘:;'°"
was any arrangement arvived at?
A My, Marvley said once vou sign and g¢ive your half share,
vou will be free.
(D5) is between me and Mrs. Marley.
Q. Why did vou say that there was no agreement with My, Marley ?
A. Decause the agreemont was being signed between me and
Mrs. Marloy. Mr. Marley had got the agroement in that way through
his Proctor.
There was no written agreement between me and Mr. Marley.
No time. Further hearing for 18. 11. 64
Nud, - ..
District Judge.
18. 11. 64 17. 11. 64.
FFURTHER HEARING.
Appearancos same as before,
Parties present.
(Defendant’s Case Continued:)
DON PETER MELLAARATCHY: Sworn. Recalled.
RE-EXAMINATION CONTINUED:
Q. Had vou borrowed any money from Mr. Marley?

A. No.
Q. Had Mr. Marlev lent vou any money?
A. No

Q. Why then did you say  vesterday  that you owoed money
to Mr. Marlev?

Because Counsel for the plaintift said that T owed money. T had
undertaken to pay Mr. Marley the monies that he gave for the
purchase of the hstatc. T had undertaken to pay those monies from
the income of the Istate.

Q. You know the date the agreement (D5) was signed?

A.  Yes, it was signed on the dth of March, I think it wax on
the Znd of March.

On that date, the 2nd of March, vou made the entry (D5)
at the Polico Station?

A, Yexs,
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Q. Why did you make this entry?
A. At the request of Mr. Marley.
Q. Where did you meet him?

A. At the Police Station.

Q

A

Who else was there?
Mrs. Marley and Mr. Welikala. and some others.

When Mr. Welikala went to sign the agreement to the IDstate T
was in the resthouse and Mr. Welikala came to the Resthouse. 1
came to the Police Station when Mr. Welikala asked me to come.
I was in the Resthouse because [ was asked to be there till they
went to the Iistate and got the signaturc of Mrs. Marley. Mr. Marley
called me and told me to inform the Police that we had settled this so
that there would be no further trouble and that we had signed this
agrcement. I made a statement that 1 had no further interest in the
Estate.

Q. After this did you take this agreement to anybody?

A. With Mr. Adv. Thurairatnam I wanted to go and see Mr. David
Maartensz and with him I took the agreement to Mr. Maarteusz.

Mr. Maartensz went through the agreemont and Mr. Thuraivatnam
showed him the clause where Mrs. Marley had undertaken to pay him
all the monics and Mr. Maartensz said cveryching was settled. I told
him precisoly what had happencd.

Q. 1If not for the agreement with Mr. Marley, would you have
signed the agreement (D5)?

A. No

Q. If not for the agreement with My, Marley, what would you
have done?

A. T would have taken action against Mr. Marley and others to
take back my belongings and I would have got the Police to  prosecuto
them for wrongful pcssession

Q. Would you have filed a civil action also to take back possossion?

A. Yes. There was myv money of Rs. 25,000/~ which I had put
at the commencemont and T had spent about Rs. 25,000/-. Then there
wore my belongings. 1 had undertaken to pay Muv. Soyza Rs. 7,000/-
and the Superintendent Rs. 5,000/-.

Then my things that were there including a bicycle, typewriter.
my clothes, furniture, cutlery and crockery. Al this came to close
upon Rs. 100,000/-.

Q. tven if you had an income from this lis'ate and continued
0 possess this Hstate, would you have paid Income Tax on it?

A. No, because it was not mine till T had paid all the monies
duc. It woult have taken about 7 or 8 vyears.
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¢. Did you ever take up the position that directly the deed of
transfer was signed that you were a half-share owner ?

A. No.

I told in answer to (‘ounsel for the plaintiff that I was a half-
share owner because he said that, according to the deed, I was a half-
sharec owner. (Shown P?22)

Q. In P22 you give a group of figures?

A. Yes, when the Estate was with the previous owners.

Q. On those figures how much was the income for an year roughly ?

A. Roughly it would be about Rs. 15,000/- for an year nett.

The Bank Manager said that unless we agreod to pay Rs. 6,000/-
# month, we could not be given a loan.

Q. The first instalment of Rs. 6,000/- you paid against that
No. 2 Account was when?

A. Tt was in February.

Q. They were wintering months?

A.  February, March, April and half of May theve was no income.

Q You told us that when you got the letter from Messrs F. J.
& G. de Saram P18 and P18A you saw Mr. Marley ?

A. Yes.

Q. Thereafter, did you write to anybody?

A. Yes, Mr. Marley told me to inform de Silva & Mendis not
to take action and to write to de Silva & Mendis in this connection.
(Mr. Adv. Thiagalingam calls for a letter dated 27.2.61 from the repre-
sentative of Messrs. de Silva & Mendis. Mr. Pieris, Proctor of Meossrs.
de Silva & Mendis hands over this letter to Counsel for the defendant
which is marked - D64:

Mr. Adv. Amerasinghe objects to this on the ground that the
person who has handed it o¢ver should get into the witness-box
and produce it. I allow the document to be produced):

(Shown DG64): This is the letter that T wrote to de Silva &
Mendis on 27 2.1961.

Q. Did you sec de Silva & Mendis afterwards?

A. Yes. (Shown P10):

Q. You saw the item of Rs. 1,000/~ in PIC on 23vd July 1962°?
A. Yes,

Q. Did you make this payment?

A. No.

Q. Had you anything to do with this account after 23rd July. 1962 ?
A. No.
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Q. And sceing this payment of Rs. 1,000/~ on 237.62, you said
something in Court ?
A. T said it may have been deposited by the lessecs because the

lease says Rs. D00/- per month and, thercfore, 1 thought it was tho
lessees’ money. I personally do not know that it was the lessees’
monoy.

Q. This letter (D9) was written by you before or after you fell
out with Mrs. Marley?
A.  Afterwards.

(Mr. Adv Amerasingho objects to these questions because he says
he did not ask anything from the witness on (D9):

Q. Why did you tear off a portion of (D9):

A. Because she made some dirty roferonces regarding my wife.
This displeasare started in carly February, 1961.

Q. When you handed this letter to yvour lawyers had you torn
off this portion ?

A. 1 did not want to hand over this letter which contained
abuse against my wife. I have had other letters written by M.
Marley where she has spoken disparagingly against my wife.

Q. Did you sce me this morning ?

A. I went and saw Mr. David Perera and 1 went along with
him fo sco you.

I went to see Mr. David Porera and Counsel rogarding yesterday's
cheque. This cheque was for a sum of Rs. 21000/~ odd.

Q. After we adjourned yesterday at 4 p.m. had you looked for
any documents ?

A, Yes.

Q This cheque, do you admit, was given to you on the oth of
September ?

A. Yes.

Q. And do you admil that you cashed it on 6th?

A, Yes

Q. It was sageested to vou here that  you appropriated that
money ?

A.  No. It isa false sugeestion.

Q. Has anybody at any time cver suggestod it to you before
it was suggested to you in Courtf

A. No, about this cheque that 1 had taken money.

Q. Nobodv ever sugeost:d that you had appropriated this money ?

A. No.
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Q. Prior to this chequo have yoa been given a similar cheque Dt r:o.e
v tl
for the same amount ? Evidence.

A. Yes. Eviden; of

, ‘ . . P.
Q. Who gave it to you? Mellaaratchy-
A. Mrs. Maﬂey. Re-Examination.
) . - Continued

Q. How long before this?

A. Somowhere about a week before on the 29th.

Q. You have a diary for 1960 ?

A. Yes.

10 (Mr. Adv. Amerasinghe objects to the production of this diary
because it is a new document and it does not necessarily mean that
the witness should produce a new document. He says this is totally
irrelevant, because whether an earlier cheque was honoured or dishonoured
has nothing to do with this case. He savs the Court should consider
whether it is relevant for this evidence to go in. He says the
relevancy of this cvidence should be strictly examined by Court.

I allow the question. I allow the production of this diary.)

Q. When did you find this diary ?
A. T found it last night.
20 I produce my diary marked D65.
(Mr. Adv. Amcrasinghe sayvs the production of this diary is not
admissible as the way has not been paved for its admission):

Betore the cheque (P23) | got an earlier cheque from Mrs.
Marley and she wanted me to go and give this cheque to Mr. F. C.
de Saram. 1 took this cheque to Mr. F. (. de Saram. I rang up Mr.
Marloy from his office and he told me to give back the cheque to
Mrs. Marley and I took back the cheque to Mrs. Marley at Nuwara Eliya.
Then I took the cheque to the Bank to cash it. [t was returned “signature
differs” and T was unable to cash it. 1 brought back the cheque and

30 gave it to Mrs. Marley. Mrs. Marley gave me the cheque (P23) and
I cashed it and gave the money to her.

Q. Has anybody in any letter made any suggestion that you
took the proceeds of this cheque (P23)?

A. No
(Shown the diary to the witness):

Q. The date that you got the first cheque is noted as 29th
August, 1960 ?

A, Yes.

Q. The date that you got the second cheque is on Oth

40 September, 1960 »

A. Yes.



No. 6
Defendant’s
Evidence.
Evidence of
D. P,
Mellaaratchy-

Re-Examination.

—Continued

Evidence of
D. P.
Mellaaratchy-
Further
Cross
Examination

142

Q. All this happenod 4 years ago ?
A, Yes
I had at this time an account with the State Bank of India.

I produce my accounts for the period September, October & November—
D66. T also produce an account with the Chartered Bank of India
for tho months of September, October and November marked - D67.

I alsn produce an account in the Bank of Ceylon, C(hilaw, for the
months of September, October and November marked D68. I also
produce an account in the Bank of Ceylon, Nuwara Eliya, for the
months of September, October and November marked - D6Y.

Into none of these accounts have any amounts like the

Qroceeds of this cheque P23 gone in?
A. No.

The guaranteo by Mrs. Marley was in the Bank of Ceylon, Nuwara
Eliya.

. Acainst the loan guaranteed by Mrs. Marley the Bank has
debited you wiih Rs. 31.645/41°?
A, Yos
Q. And ultimately how much did you payv them ?
A. T think 1 paid them Rs. 30,000/-.

(FURTHER (ROSS-EXAMINATION by Mr. Adv. Amarasingho):
Q. This document (D65) does not indicate that it
to vou ?
A. There is no
Q. There is on the 1st of January some reference to the days
of the week and certain hours ?
A.  Yes.

even belongs

nanie,

Q. After that, right up to the month of July, there is not a
single entry on any of the pages?

A. Yes

Q. Which shows that the diary hax not been in u~s?

A. There was no important thing to be entered. 1 did not

maintain the diary and 1T had no transactions.
Q. The first entry is on the Gth of M\ugust ?

A. Yes, T refer to the sale agreement. The first entryv is on  the
oth of August.
Q. Is it also with veferenco to this transaction with Mps,

Marley ?
A. Yes, we went to (olombo on that day.

1o

20
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Q. The 6th also has a reference to the transaction with Mrs,
Marley ?
(Mr. Adv. Amerasinghe wants the Court to note the interruptions
madoe by Counsel for the defendant. He says the witness should not
answer without reading the document).

Q. After you finished the evidence here and before you saw
learned Counsel in the morning, did you go to any tutory ?

A. No.
I tried to examine what happened before this cheque was issued
which was issued 4 years ago and I went through my Bank
Statement.

Q. You then discovered this diary ?

A. Yes.

Q. What time in the night was this?

A. Must have been about &o’clock.

Q. Then you went to your Proctor the following morning and
went and saw Counsel ?
Yes.
All the entries which you refer to now are in pencil ?
Yes.
And could have been made at any time ?
. But I entered them according to the dates on which they
have been ontered:
I suggest to you that (D65) is a fabrication made last night ?
1 deny this.

FURTHER RE-EXAMINATION:

Is this suggestion true or false ?

It 1s false.

What have yvou written on the 31st of March ?
That I have gone to Kandy.

On the ?nd of March what have you written?
I have gone to Galle.

NSENSEN

O

AIQ IO 2O

(‘ounsel for the plaintiff was turning over the pages when I was
being cress—examined and that is why I say ‘I went to Colombo’.
(Mr. Adv. Thiagalingam turns over the pages of the diary and
refers to the entries of the 5th August, 6th August, 8th August,
12th Awugust, 1ith, 15th, 16th, 17th, 29th, 30:h, and 31st August, Ist
Sept., oth, 6th, 7th, 8th — 16th September, lst October, 2nd, 3rd, 5th,
6th, 7th, 8th, 14th, 15th, 16th, 18th, 19th, and 27th October, and bHth
November.)

Sgd.
District Judge
18.11.64.
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W. H. B, PIERIS: Affirmed Proctor, Supreme Court, Messrs. De Silva
& Mendis, Colombo.

I am in the firm of Messrs. do Silva & Mendis. I have been
sammoned to produce certain letters. The lotier (D64) which I handed
to Counsol for the defendant was from my file. This is an endorso-
ment of Mr. Aboysuriya and was dirccted to Mr. Bortram  Fernando.
I was practising at Nuwara-Eliva and T have left do Silva & Mendis

recently and I do not know anything about this transaction.
('ROSS-EXAMINATION

I have one filo on this matter. I
16.8.60. (Shown letter of 16.8.60.)

Q. Who has signed this letter by your Firm?

A. It appears to be Mr. Bertram Fernandos signature. I identify
his handwriting.

(Mr. Adv. Amerasinghe marks letier dated 16.8.60 from de Silva &
Mendis to Messes. F. J. & G. de Saram-125):

RE-EXAMINATION
Q. You told Plaintiff’s Counsel that you did not have the docu-

d» not have a letter dated 10

nmaents of 1960 in your file?

A. Yes. 20
[ said that I have got the letters of 1961 onwards.
Sod. S
District Judge.
18. 11. 64.
SHELTON WEERAWARDENA: Affirmed. 42. Superintendent Orange
Hill Estate; Balangoda.
In 1961 T was working at Borakands Iistate.
Q. When did you got married?
On 11th December, 1961.
And where were you living after that? 30

At Borakanda Iistate.
On the 20th February 1962, what happened ?

A. 1 was in the rubber ficld batween 3. 30. and 4 p m. Then one
of my labourers Coomarasamy came and told me somnthine. Then
I came to the bungalow and I saw Mr. and Mrs. Marley with about
70-8¢ people with them and thev were armed with clubs and guns.

A
0.
A
0
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They immediately told me that I had no business to stay there. Mr.
& Mis. Marley asked me to go immediately out of the Estate.
Then I called my wife and we were proceeding to go. Near the
entrance to the gate we were stopped and 1 was escorted up to
Dehiwela junction by two cars. My car was in the middle and
there was a car in front and another in the rear. When we  were
voing T was fold not to go to any Police Station and if 1 loved
my life not to go to =n Police Rtation. Then T went to Dehiwela
Polico Station and made the entry  which has been marked D54.
I made this entry at about 830 p.m. If it has been put down as
855 p.m. it is correct,

The certified copy of (D54) says that 1 got down from the car
and went inside the bungalow where T met Mrs. Marlecy and Muys.
Marley and one Javatilleke.

Q. Did you say Mis. Marley and Mis. Marley ?

A. T said Mr. and Mrs, Marley.

Q. Ix this an error in the original or 1is it an error in the
certified copy ?

A. It ix an crror in the Police entry becanse 1 said Mre. & Mis
Marley.

Q. What did you do after that?

A. Then I immediately ‘phoned up the defendant in  this  case
who was my manager, and told him thai My, and  Mys. Marley had
come to the Bstate with a crowd and that I was driven off. He
instructed me to sce him the following morning at his Advocate’s
place at Kynscy Road, Borella. I met him the next morning and
1 was told to ¢o to the Awmbalangoda Police Station and lodge an
entry and I made another entry.

Q. Did vou at any time go to the Estate thereafter ?
A. T went on the 23ed with o Police party.
0. Did anybody take you near the Estage?

A. 1 was taken by a police party. Mr. Mellaaratchy drove me
up near the Estate gate and he did not come inside.

When T went in T spoke to Mr. Marley and he asked me
whether the defendant had come with me and I told him that he
had come. 1 took the car and brought Mr. Mcellaaratchy. Mr. Marley
and Mr. Mellaaratchy had a conversation. [ did not listen to the
conversation. I was trying to get my things out of the Dbuncalow.
Some of my trousers and shivts weroe there and my almirah was forced
open and my wedding gifts and other things woere missing. 1 suffered
loss to the oxtent of over Rx. 5.000/-. This money has been paid to
me by Mr. Mellaaraschy.
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Q. \fter the 23rd have you been to the Estate ?
4. Yes, I went somewhere on the 30th or so. I went to bring
my almirah and furniture and not thereafter.

'ROSS-ENXAMINATION:

From when were vou on this listate ?

From March 1951 till T was forcibly put out in February 1962.
After that you did not go to the Estate till 13th of what ?
Till the 23rd of February, 1962.

In betwecn you did nct go to the Iistate ?

No.

Did you say that you went on a certain date to the Police
Station a Ambalangoda ?

4. It was on the 23rd. No, it was on 21.2 62, This was the

day after I had left Borakanda Estate.

You weve there for about almost an year?

Yes.

You were the Superintendent in charge ?

Yos.

And working under whom ?

Undor Mr. Marley and Mr. Mellaaratchy.

How often did the defendant como there ?

Every forbtnight.

You were responsible for the collection of the income ?
Yes.

Roughly what was the gross income por month ?
About Rs. 1.000/-~ a month.

Wern there not better months ?

Some months we were running at a loss specially during
the wmtermg season.

This scason was from January to March or so. This scason we
do not do any tapping. Wheun we start wintoring we stop tapping
and for about 11/2 or 2 months we do not tap.

Q. But ceconuts go on right throughout the year?

A.  Yeos.

Q. When vou said Rs L,000/- a month vou include coconuts
and rubber ?

A.  Yeso everything on the Hstate.

Q. .\part from the wintering period you spoke of, you say
that the nett profit was aboui Rs. 1,000/~ a month ?

A, Yes.

m%@@@%@
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RE-EXAMINATION:

Were anybody else claiming to be in charge there ?

Yes, one Guruswamy. I know a man called Jaleel and ho
was Mr. \/[alley\ representative.

Q. During the rainy season can you tap rubber ?

A. No.

Q. Were therc strikes and labour disputes on the Estate ?
A. Yes,

0.

A.

Sgd ... ...
District Judge.
18. 11. 64,

Defendant’s case closed reading in evidence D1-D69.

Mr. Adv. Amerasinghe objects to the documents D15 and D38-
D42 being read in cvidence. [le  draws  the attention of Court
to D15. He also objects to (DY) where part of alelter was produced
which was admitted subject to the objection. He savs that DI5 has
also been objected to. He savs D38-D42 the signatures have not becn
identified. The letters are being produced as  admissions made by
the Agent of Mr. Marley. These are all letters after Hth April, 1962,
It is clear that Welikala could not have been an Agent after Hth
April, 1962. Assuming that Welikala was an Agent these letters are
written after the agcency terminated. He cites Sec. 18 of the
Evidence Ordinance. After 5th April 1962 Welikala could not have
the authority of the principals. He refers to (D23). All the letters
D38 — D42 are written after Hth April, 1962. The statements arve of
persons who are not witnesses in this case and the signatures have
not been idontified.

Mr. Adv. Amecrasinghe roads further in evidence P21-P24. The
following ‘D’ documents were originals taken from the plaintiff’s
custody:-

D6, D7, D8 which is an office copy of our letier, DIO copy,
Dil original, D12 copy. DIS original, DI7 copy, DI8 copy, D20
copy, D22 copy, D38 — D12 were ougm(ﬂs handed over by us.

The plaintiff has taken from the defendant P14 and P18
and PI18A.

My, Adv. Thiagalingam wmoves to address Court in reply on the
next day.

Documents for 26. 11. 64. Addresses for 21. 12, 64.

District Judge.
18.11.64
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21. 12. 64.
FURTHER HEARING.
Same appearances as hefore.

ADDRESSES:

Mr. Adv. Thiagalingam states that the third question at Page 151,
involving two questions really, was answered thus:

“No. I do not owe him any monies.  Mrs. Marley undertook to
pay the monies”. 10
Mr. Adv. Amarasinghe statos that, according to his recollection,
this answer has been correctly recorded and he objects to any

amendmeont.

Mr. Adv. Thiagalingam addresses Court.  He says that as far as
DY and DI5 are concerned they were admitted as being in  the
handwriting of Mrs. Marley and they were only marked with intent
bo get Mr. Maartensz to refresh his mind with regard to certain
events and they are of no evidentiary value. D23 is referred to. Mr.
Naidoo the plaintiff in the case has signed these letters except for
one. Welikala has roplied to this letter by D38. Julius & Creasy 20
has acknowledged this by D24 and this letter has evidently been
written before the receipt of D38, Julius & Creasy writes by D25 to
Welikala, and Welikala writes by DZ9. D26 is replied to by Weli-
kala by D40. Julius & C'reasy voplies by D27 and Welikala replies
to this by D41. D41 was acknowledged by D28. Welikala replied to
this letter by D42, D42 was not acknowledged.

He says that as far as the case ix concerned, it iy purely a
question of fact. This is an action by the Exccutor of Marley's
Iistate against the defendant on 3 Counts. The plaint takes up the
position that Mus. Marley and Mellaavatehy had entered into an agree— 30
ment to buy Maha Borakanda Estate on 6. 8. 60. Para 13 of the
plaint is referred to. On 7. 8. 60 Marley lent to the defendant Rs. 50,000/~
This has nothing to do with the acreement and nothing to do with
Borakanda Iistaic.  Para 1 of the plaint is referred to. Boih Murs.
Marley and the defendant requested Mr. Marley to provide certain
monies, fivstly, a sum of Rs. 125000/~ which, he says. he did. Para6
reterred to.  On  account of expensos for this transfer he paid
Rs. 17,064/- to De Silva & Mendis and Mrs. Marloy and the defendant
paid in oqual shaves.
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The defence i3 that this is all untrue. The defonce is that
Borakanda was bought in the name of the defendant and Mrs.
Marley at the express request of Mv, Marley; that the defondant was
prevailed upon to join in this transfer and thai consideration was to
be paid in respect of Rs. 25000/~ by the defendant and a sum of
Rs. 125.000/- to be sccured by a mortgage 1o the owners of Borakanda
and that all the balance monies were to be provided by the Marleys.
The defondant went on o say &hat even the Rs 25000/- that he
was giving was to be made available to him on a loan guaranteed
to him by Mrs. Marley on the Bank of Coylon. The defendant
says that he undertook certain obligations in the nature of a trust and
that he was to manage the property himself, pay off the loan to
the owners of Borakanda and pay info an account at the Mercantile
Bank called the Loan Account monies of the Marleys and, that whon
all that was done, he would get a beneficiary intercst in  a  half
share of the property. The defendant denies in the claim set up in
the plaint.

The defendant says thai he has not borrowed any monies from
the Marleys. The Agreement D5 of 2.3.62 ix referred to. By this
agreement and by virtue of the agrcement betwcen the defendant
and Mr. Marley aboui that time that all the liabilities, if any, due
from the defendant to Mr. Marley have heen wiped out.

He proposes to deal with the defence which centres round the
document (D5). He refers to lotter P17 of L 3.61. The receipt of
this letter is denied by the defendant. He refers to Page 66 of the
evidence. P17 is in reply to the letter of 12. L. 61 marked (D13)
which is also marked D6. Tho letter which bears the endorsement
is D6 and without the endorsementitis D13, This lotter is addressed:
‘Dear Mr. Mellaaratchy” and from March te July nothing has  been
done. Evidence at Page 50 is referred to. On 9. 10. 61 the Last Will
was prepared by Maartensz.  Maartensz had  written to  Marloy that
the Last Will had to be altered. D33 of 12 10.61 was sent by Mr.
Clarence de Silva on behalf of Mrs. Marlsy to the defendant. PIGA
formulates this claim. This is followed by letter P14 of 23.10. 61.
(P14) is read out. This letter was sent by Mr Maariensz. Evidenco
at Page 114 is referred to, and ualso at Page 133, Maartensz said
that the claims were correct and the defendant savs that it is untrue.
On 9. 11. 61 the defendant writes to Maartensz P15 and says that Mr.
Thurairatham is coming to sec him. D34 written by the defendani
on 12,11 61 to Clarence de Silva is referrved to. Defendant takes up
the position that it is all Mr. Marley's money. D34 is the same  as
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D19 D20 dated 13. 11. 61 from Maartensz to Thurairainam negatives
and contvadicts Maartensz's evidence.  Clarence de  Silva’s  lebter  of
27. 1. 61 (D35) i referred to, and also defendant's letter D36 of
8. 12,61, He says these documents negative Maartensz  evidonce  thab
Thurairatnam admitted the claim. D21 is the letter of 12 1,62
written by Maartensz to Thurairatnam and D22 of 3.2 62 written by
Maartensz to Mr. Marley.

On 6.2 62 Mrs. Marley gots her lawyers to file action in the
Balapitiya Court. Para 2 of D37 is referred to. D31l ix the loase
attested by Proctor Nanayakkara and D32 is the Protocol. Evidenc:
at Page 68 ix veferred to. Defendant says that he is the trustee for
Mr. Marlev. Doo is the statement of  the defendant  dated 2102 62
made at 815 am. Evidence of Mr. Soyza at Page 74 is read out.
As to what happened on  “38/2 on the Estate is known only to
Mr. Marley who is dead, Mrs Marley and the defendant. Evidence at
Pages 114 - 119, 151 and 153 is referred to.

(Adjourned tor lunch):
District Judge.
2112, 64
RSUMED:

Mr, Adyv. Thiagalingam continues his address. Evidenco at  Page
151 referred to. DBHE of 23,62 is referred to. 1le refers to tho
evidence of Mr. Maartensz at Pages 29, 31, 32 and 33 and the datondant’s
evidence at Page 152, He savs that  Maartensz  was not a  frank
witness,  On 0. 4 62 - D23 - Julius & CUreasy to Welikala; D38 of
10. 4 62 Welikala to Julius & Creasy; D24 of 7. 4. 62 Julius & ('roasy
to Welikala: D63 of 17, 4. 62 the Fragmentation Certificaie  obtained
by Welikala; D25 of 18 4. 62 Julius & Creasy to Welikala: D39 of
Y8462 Welikala to Julius & (veasy and  the draft  transfor  was
sent to the defendant in this leticr. D26 of 6.5. 62 Julius & Creasy
to Welikala; D40 of 9. 5. 62 Welikala to Julins & Creasy; D27 of
12.5.62 Julius & (‘veasy to Welikala; D41 of 16,5, 62 Welikala o
Julius & Creasy. PIGD of 17,4 62 is the Codicil. D28 of 23 5. 62
Julins & Creasy o Welikalyy; D07 of 2.6, 62 Julius & (reasy io
Welikala; DI2 of 5.6, 62 Welikala to Julius & Creasys DO of 15662
Julius & Creasy to the defendant. D29 of 12,762 the plaint by
Mrs. Marley against the lessces in ('olombo, y

Mr. Marley died on 26.2.63. On 21. 11, 63 this action was filed.
P16 ot 8.2 64 the Probate in this case and P21 tho answer by ihe
defendant in he  Balapitiva  case.  According  to  the agreament
Welikala was to do up the dvaft transfer.
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In this case the conduct of the plaintiff's Proctor is not all
that can be desired. Ho acts on the instructions of Mix. Marley.
The evidence at Pages 41, 42 104 - 107 is referred to. D43 of 13.8.63
the cheque was deposited to the defendant’s account by the
defendant. Maartensz was always interested in the welfare of Mr.
and Mrs. Marley. DIO has nothing to do with the casc as presented.
Rs. 125,000/~ is a joint lcan to Mrs. Marley and the defendant. Pages
44 & 45 of the evidence are referred to. D60 of 9.8 60 is the
application to the A.I (. C. In D2 the Bank says that it must be
repaid at Rs. 6,000~ a month. D33 is in Mr. Bell's handwriting. He
says that all the documents from the Mercantile Bank are on  the
face of it suspicious Pl is a guarantee with the names filled in
and D4 is a copy which Mr. Marley gave to the defendant when
the defendant went and spoke to Mr. Marley about the letter that
Maartensz had sent to him. Pl & Dd are one and the same document.
The deposit Slip P2 was cndorsed the following day. P3 is the
application to open a No. 2 Account. It is headed *No. 2 Joint
Account” and the word ‘loan’ is an interpolation.

Julius & Creasy aro virtually the Proctors of both Mr. and Mrs.
Marley. Alongside P3 are P11A & P11B. PlI1DB is a TPhotostat of
P3 because the word “loan” is there. P11A also bhears the same
date where tho words by cither of us' have been scorcd off and
“jointly” bas -been inserted. The original of PI1A has not been
marked. He says PlIB and I3 were signed without the word loan.
P1, P3. P11B and PIA arc documents relating to the loan. D4d-
D49 are referred to. The Bank wants documents sicned before they
give a Bank guaranteed loan. P> & P6 are referred to. He says
documents from the Bank are ex-facie suspicious. Mr. Marley writes
to the defendant D62 of X.12 60, What made Maartensz call for
P11, PI1A, P11B, and P11C photostat copies from the Bank. D30 of
12.11. 61 is the same as D6 without the cndorsement. Maartensz
writes to Mr. Marley DS of 16. 1.61. DI8 of 18.1. 61 Mr. Marley to
Maartensz D12 of %35 1. 61, Maartensz to Mr. Marley where he says
he is coming. No mention has been made about the mortgago at
the Conference held in N'Eliya and the endorsement on DS was not
there on 5 2 61. He says the lotter DS went before the endorsement
and was with Mr. Marley until 5. 2. 61. The Conference of 5/2 dis-
cussed whether the Iistate was to be sold and was it to be managed.
D16 the defendant writes to Maartensz and takes up a definite
position and this is not the conduct of a debior. DI7 is Maartensz’
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Addressesto  Jutter of  18.2.61 to the defendant D7 of 19.%. 61 from Marley to

—Continued Maasrtensz. When was Marley shown the endorsement on the letter
D6. D6 the endorsement was sent to Mr. Marley and 5. 2. 61 was
the Conference. P18 and PISA are referred to. He says that Mr
Marleys letter to Maartensz D7 was written at the roquest of Mrs.
Marley. Evidence #t Pages 113. 111, and 135 - 138 are referred to.

No time. PFurther addresses for 22. 12, 64.

Sed oL
District Judge.
21.12. 64 10
22012, 69 FURTHER ADDRESSES.

Same  appearances as  before.
Partics present.

My, Adv. Thiagalingam continues his address. Maartensz  wriles
the letters PIR & PISA of 21. 2 61 to the defendant. In D/ there
is no reference to anything other than the Rs. 50,066/~ The evidence
at Pages 113, 114, 135 - 138 is referred to.

Maartensz wrote on 27. 2. 61 to de Silva & Mendis. De Silva &
Mendis writes letter P19 on 28,2, 61, The defendant writes D64 on
v7 261 to do Silva & Mendis. PI8 has reference to D6G/D30.  Thon 20
there is the letter P17. The reference in P17 isx to D36/D6. - According
to Mazrtensz, lelter D30/D6 had been seni up to him.  He wrote P18
& PIRN and does not tell anything to My, Marlov. He says  this
letter P17 is vague and it was necessary 4 or o months later meroly
to vive cover to the terms of the Last  Will The Last  Will ot
October is almest in line with P17 Mr. Marley was il at that iime.
The list *A’ commences with the document P17; the list B ends
up with the document P17 Ik says he i3 not dealing with the
documents P23, P23\, P21 D65 & DG69.

Mr. Adv. Amerasinghe 15 heard in reply. He =avs the burden ot 30
preving thal any document signed by a party is a  fabrication and
a forgery is on the party who alleges it.

He savs there are 3 clums and the amount climed s noc in
dispute. The defendant admits the amount claimed but denies leeal
liability for them  The Rs 50.055/- claimed s by c¢heque P70 of
7.8.50 which has been eashed by the  defendani and  cash  which
the defendant admits he appropriated.  The s 17001/ vepres nting
the Jegal expenses paid for this aransaction, in respeel of  this tran-
saciion. s vouched for by cheque P8 dated 18. 11, 60. The Rs. 1250007~
which is vounched for by rveccipt P9 of 12.6. 60 for Rs 136. 34369, 40
half of which is a liability of the defendant according it the
plaintitf’s caso, and the balance half being Muis, Marley's liability.
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Tho defence is that there was no logal liability at all, in the
first instancc. He says-the defences are contradictory and couflicting.
The Rs. 125,000/- advance is vouched for by PI1, the Letter of
Guarantee, by Mr. Marley in which it is clearly stated what he
wanted done. P2 is the fixed deposit receipt which has beon referred
to in P2 P3 is the application by both the defendant and Mrs.
Marley to open a current joint Account. P4 is thoe joint loan account
itselt. P ix the cheque for Rs. 125000/- signed by Mrs. Mariey and
the dofepd;mt and drawn on the joint Loan Account. PG is the cheque
for RBs. 257.500/- which is noted in the attestation P13 as being the
consideration paid before the Notary. P1-Fi conclusively prove
that Rs. 125,000/~ had been advanced to the defendant and Mrs. Marvley
and this amount had gone for the purchase of Dorakanda Estate.
D59 is the agrceement to purchase on the 6Gth August, 1960. Thoore
1s reforence to the defendant's choque in D59 with regard to the
Rs. 42,500/~ being 1/16th 1he purchase price.  Mr. Marleyw cheque Fr
for Rs. 50,000/- hots gone into his Bank Account on 13th \ugast 1960,
in P43 and his cheque for Rs 42,500/~ paid on 7 8, 60 at the
execution of D39 has been realised on 17 8 60 with the aid of  this
Rs. 50,000/-. He says the defendant paid with  Mr. Marleyv's moncy.
P7 is dated 7.8.60. P12 Mr. Marley's lettor to Maartensz  is dated
7.8.60. By DI0 Maartensz writes to de Silva & Mendis. The lawyers
for the defondant and Mrs. Marley were Do Silva & Mendis and for Mr.
Marley it was My, Maartensz. Ilo says that at the time this letter
was written the primary mortgage bond was in favour of the A. L
(. (. De Silva & Mendis confirmed that Mr. Marley was going to
lend Rs. 500000-, P22 dated 9. 9. 60 is the defendant’s application to
the Mercantile Bank. The Bank ultimately gave the money on the socurity
of a cheque. A currenit Loan Account was opened because the liguidation
of the loan has to be a monthly payment on the Borakanda Estate Account.
To P22 the Bank replies by D1 and D2. D2as well o5 P22 indicates that
it was contemplated that there should be two accounts and ono was
to be the Loan Account and the other the BDorakanda listate Produce
Account. D13 is referred to, the letter from ¥.J & (. de Saram.
D50 the Suspense Account is referred to. The Mercantile Bank was
guing to advance Rs. 125,000/~ but they wanied to get one cheque
for this amount and the balance Mrs. Marley and the defendans
were voing to make up.  Maartensz's letter to \Ir Marley (D8) is on
16 1. 61 Maartensz did not know anything about the sceurvity civen
for the Rs 125.000/-. D22 of 3.2 62 is the last document which  shows
Maarcensz acting for Mr. Marley.

(Adjourncd tor lunch):
Sod

Dzstrlct Judge
22,12, 64
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RESUMED:

Mr. Adv. Amerasinghe continues his address. He says the second
defence is contradictory with the first line of defence. There was
no Question of vesting the defendant with the ownership of this
property at any time. He refers to the answer dated 20.2. 64 filed
of record in the Balapitya case - P21 - which must be read with D-37
He refers to Para.3 of P21 and Paras: 4 and 5 of the answer.

Para: 7 of the answer is referred to. Rs. 125,000/- wax obtained
from the Mercantile Bank on the guarantee of Mr. Marley for tho
purchase of Borakanda FEstate. The defendant was to repay this
amount from the income of the Estate. The Moercantile Bank has lent
and advanced to the defendant this ~um which was guaranteed by
Mr. Marley. The defence sceks to establish its denial by stating that
the documents have been tampered with.

He says that Para: 13 is the only paragraph that scts out any
defence in this case to this claim. In the agreement D5 there i
the agreement by Mrs. Marley to relieve the defendant of all obliga-
tion. According to the agreemcent, Mrs. Marley has taken over the
obligations of the defendant. Para: 7 of D5 is referred to.  The
defendant is the only person who speaks of a discharge and the
others do not speak one word about a discharge. D5 has been
repudiated on 15. 6. 52 by a formal letter by Mrs. Marley's lawyers.
The question is whether Mr. Marley discharges this defendant from
all liability. Evidence at Pages 113 & 114 referred to, and also at
Pages 149. 150, 151 and 152. D5 was the agreement to transfer a
half share and if the defendant does that he is relieved of his
lability. He says the Court should refuse to act on DY as only =«
part of it has been produced. He sayx D9 and DIL5  should be
regjected by Court,

10

20

Mr. Adv. Thiagalingam in reply says that Mr. Marley agrooed to 30

release the defendant from all obligation and that the defendant was
absolved from all liability.

Sod -
District Judge.
22.12.64,

Judegment for 29. 1. 1965,
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No. 8
Jud ;meit of the District Court.

JUDGMENT

The Plaintiff in {his case sues the defendant for the recovery of
three different sums of money based on three different causes of action.

The plaintift’s case is that the defendant and Mrs. Eiloen Ilorence
Marley by agreement No. 541 dated 6. 8. 60 agreed to purchase the
estate known ns Maha Borakanda Division situated at Karandeniya
for Rs. 425,000/,

That the defendant and the said Kileen Florence Marley requested
H J. GG, Marley to provide certain monies needed by them for the
completion of their aforesald agreement to purchase and it was agreed
between thom and H. J. (i, Marley that the said H. J. G. Marley,
through his bankers the Mercantile Bank Ltd. lend and advance to
the defendant and Mrs. Eileen Florence Marley the sum of Rs. 125,000/-
jointlv and in equal shares to be repaid by them together with
interest thereon as stipulated by the said bank.

That the said Marley should provide by way of loan and pay on
account of the defendant and the said Mrs, lileen Flovrence Marley
such monies as shall be required tor legal and other c¢xpenses connected
with the purchase ot the =aid Istate.

That the defendant abovenamed would Dbe liable to repay half share
of the monies lent and advanced aus aforesaid,

The Plaintiff avers that in pursuance of the said agreement and
at the request of the said Marley and on the personal guarantee and
security ¢iven to the =aid Morcantile Bank by him, the said Bank in
or about November 1960 lent and advanced to the defendant and the
said Mrs. Eileen Florence Marlev jointly a sum of Rs. 125,000/- which
was applied in part payment of the aforesaid purchase price at the
execution of deed of transfer No. 1419 dated 29. 11. 60 in favour of
the defendant and Eileen Florence Mavley. The said sum of Rs. 125,000/-
was repayable to the =aid bunk together with interest at 5 poer cent.
per annum or at such rate as may from time to time be fixed or
chaveed by the Bank. And tor securing such  repayment fhe saud
Murley advanced to the said Bank a sum of Rx 150,000/ held by
it in fixed deposit to the credit of the said H. J. G. Marley.

The Plaintiff further states that the said H. J. G. Marley in
pursuance of the said agreement also paid a sum of Rs. 17.004/- on
account of the legal and other expenses connected with the purchase

40 of the esiate by the defendant and the said Mrs. Eileen Florence Marley.
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By reason of these facts, the Plaintiff statos that the Defendant
became liable to pay the said H. J. G. Marley the sum of Rx. 62,500/-
together  with  interest  thercon as  stipulated and » further sum of
Rs. 8,502/-.

The Plaintiff avers that the said H. J. G Marley died leaving a
Last Will which was admitted to Probate wherein the Plaintiff and
H. T. Perera were nominatedl Executors. The said H. T. Poerera having
renounced his rights to claim Probate, the plaintiff has applied for
Probate.

The plaintiff states that out of the sum of Rxo 150,000/~ held in
fixed deposit the Meveantile Bank Limited appropriated a sum  of
Rs. 136,243/49 by way of principal and interest on account of the
Rs. 125,000/- advanced by them.

Further, the Plaintiff states that on 7. 11. 60 the said H. J. G. Marloy
lent and advanced to the defendant and the defendant borrowed and
reccived a sum of Rs. 50,000/- which he agreed to repay on demand
with interest at 23% per cent per annum. The plaintiff states thab in
view of the abovementioned facts there is now due and owing to
the plaintiff:-

(1) Rs. 68,171/84, and

{(2) Rs. 8,502/- which sums he =ecks to recover with
legal interest, and

(3) a further sum of Rs. 52.812/50 which he soeks
to recover with legal inZerest on Rs. 50,000/- from
7. 11. 63 till date of decree and thereafter at legal
interest on the agoregate amount,

The defendant filed answer denving  that the  Plaintiff is the
exccutor and trustee of the last will and codicil of H. J. G. Marley.
The defendant further states that tho aoreement referrad to was entercii
into by the defendant at the express request of H. J. G. Marley and
Mrs. Marley.

That the Estate known as M;uha Borakanda Division was to be
bought in the names of Mrs. Marley and the defendant each being
entitled to a1 half share.

_ The defendant staies that by agreement between . J. (L Marlev.
Eileen Florenco Marley and the defendant towards the sum of . 425,000/-
which was the consideration  for the purchase of  Maha Borakanda
Division, the defendant was to contribute Rs. 20,000/~ which sum he
was to borrow from the Bank of Ceylon, on a guarantee of Mrs. Eileen
Flovence Murloy. Further, the defendant and Mrs Rilcen Florence Marley
gotru to wrant a mortgage of Maha Borakanda Division to Borakandn
cosn:g;e r(a,‘t)iogml\.\ ltu tsecgro a m){mtex;t O£I R]s. 125,000/~ and the balance

s o bo provided by H. J. (i. Marley and Mrs. Eile
Florence Marley. . ey Mes. Billeen
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The defondant was to be in sole manavement of Maha Borakanda
Division and to manage the same with care and dilicence as though
tho property was his own and to apportion and pay out of the neit
income the sum of Rs. 125,000/~ which was to have been covered by
a hypothecary bond in favour of Borakunda Fstate Co. Litd. and
interest thereon and discharge the said bond.

The sum of Rs. 275,000/~ was to be paid to H. J. G. Marley
and, or, Ijileen Florence Marlev and payments under this head wero
to be credited to a separate acount at the Mercantile Bank.

The defendant was to maintain a separate account under the namo
Borakanda Estate for such moncys as would be necessary for running
the Kstate.

The detendant avers that by deed of transter No. 1419 dated
249. 11. 60 Maha Borakanda PEstate Co. Ltd. transtferred the said Mahia
Boralkanda Division to Eileen Florence Marley and the defendant in
equal shares and the two of them centered into an agrecement No. ot
dated 29 11. 60 with Borakanda Estate Co. Ltd. to grant a mortgago
of Maha Borakanda Division to socure a sum of Rs. 125,000/-.
Thereafter the defendant oentered into sole¢ management of the said
Maha Borakanda Division and was in sole management up to 20. 2. 62,

The defendant states that he expended a sum of Ry 20,000/~ of
his own money in running the Maha Bovakanda Division. His personal
belongings on the said cstate amounted to Rs. 2000/-. He also states
that he had placed to the credit of Mauha Dorakanda Division working
account RBs. 3,995/25; that he had paid accruing interest on @« sum of
Rs. 125,600/~ on the said agreement to mortgage Maha  Borakanda
Division and also paid to the ecredit of a separate account Rs. 6OUD/-.

The defendant states that contrary to the agreements relerred to
H. J. G. Marley and Eileen Florence Marley, along with some thugs
took forcible possession of the Bstate from the defendant. \lso, Liloen
Florence Marley, at the instigation of or with the knowledge and
without protest from H. J. (i, Marley, on the night of 20. 2. 62 dishonestly
and fraudulently removed from tho said Maha Dorakanda Division,
rubber to the value of Rs. 15063/~ and coconuts to the value of
8. 400/-. The books of accouni have not been available to the defendant
after 20, 2. 62.

The defendant avers that on the 20th day of February 1962
Eileen Florence Marley had fraudulently purported to lease the ontirety
of Maha Dorakanda Division by indenture of lease No 334L

Further the defendant states that he was deprived of his rightful
possession of Maha Borakanda Division and of his belongings as and
after 20 2. 62 by H.J. (i, Marley and Eileen Florence Marley and
the defendiint acting on logal advice took the necessary steps against
Eileen Florence Marleyv to regain possession of Maha Borakanda Division,
hooks of account, rubber and coconuts.
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L That thereupon Eileen Florence Marley with the approval, concurrenco

Dgdment of ¢ and knowledge of and togother with H. J. G. Marley acting by their

29. 1. 65 Proctor Mr. Welikala and othors enter:d into negotiations with the

—Continued defendant as a result whereof the defendant was discharged of all
obligations to pay any moneys to H..J. G. Marley or Eileen Ilorence
Marley and agreement No. 227 dated 2. 3. 62 was entered into between
Bileen Florence Marley and the defendant. The defendant thereafter
and in consequence thereof abandoned all steps taken by him and
referred to earlier and gave up all claims against Kileen Florence
Marley and H. G. J. Marley and was thus and otherwise absolved or 10
released by H. J. G. Marley and Eileen Flovrence Marley from all or
any liability to pay any sum of money to H. J. G. Marley or Eileen
Florence Marley. The defendant thercforc states that H. J. G. Marley
was estopped and barred from making any claim and the Plaintiff has
no cause of action against the defendant.

The case went to trial on 28 9. 64 on the issues framed. The first
witness for the Plaintiff was T.J. Jayasundera of the Mercantile Bank
of India. He produced P1 the letter of guarantee signed by H. J. (i
Marley. By this document Marlcy purports to guarantee the repayment
of loan facilitated up to Rs. 125,000/-. By the =am¢ document, a fixed 20
deposit receipt 2 for Rs. 150,0°0/— xigned by Marley was deposited
with the said bank. This receipt is rencwed from year to year and
overleaf the periodic renewals are sot out. As a result of Pl and P2
a loan of Rs. 125000/- was given to Mrs. Marley and the defendant.
Mrs. Marley and the defendant signed the prescribed lotter to the
bank for opening the loan account. This is P3, This witness produced
ag P4 a joint loan account No. 3396 certified by their accountant.
Simultancously with the opening of this account, & cheque was drawn
by the defendant and Mrs. Marley. This is P5. A cheque book was
issued with the opening of this account. A cheque for Rs. 257,500/- 30
was drawn up in favour of Borakanda Estate. This is produced marked
P6. This amount of Rs, 257,500/- comprised of the loan :wmounting to
Rs. 125,000/~ and various other monies furnished by Mrs. Marley and
the defendant. These monies were held in a0 suspense account until
the paymont of this cheque. This  wituess produced chegque No.
V091427 P7 drawn by H. J. G, Marley for Rs. 50,000/~ in favour
of the defendant who has endorsed it overleaf. This has been cleared
through the Bank of Cevlon.

This witness also identified a cheque No. V. 591459 PS8 drawn
by H. J. G. Marley in favour of Messis. Do Silva and Mendis for 40
Rs. 17,004/~ paid to Hongkong and Shanghai Banks Corporation. He
states that Mr. Marley died and the Mercantile Bank ropaid itsoelt
Wh&t is duo on the loan account from the fived deposit. A receipt
PY was issued to the executors of the deceaseds ostate.
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The only credit item paid by the account holders in P4 i o sum
of Rs. 6000/~ on I2th January 1961 by cheque from John Keel
Thompson White. Credit has been given for this payment. Tho other
entries include Debit tax and actual interest on the loan. Anothor
account known as Borakanda Istate Account was opened with the
Mercantile Dank. The defendant and Mrs. Marley were the authorised
persons who could sign cheques on this account. A certified statement
of the account of Borakanda listate \ccount maintained by the defendant
and Mrs. Marley marked P10 was produced by this witness.

Mr. David Maartnsz was called as a witness for the Plaintiff.
He states that he was scnior partner of Messis. F.J & (. de Saram
during the years 1948 to 1967 Prior to that he was o member of
this firm. He retired in 1952 and then joined Messrs. Julius &
Creasy as a partner where he is now. Ile states that he knew My,
and Mrs. Marley. He was Mr. Marleys lawyer in certain  years. [
commenced in 1960 and ceased in 1962, As a result of a telephone
conversation with Mr. Marley he became aware of a proposal to
purchase Borakanda Iistate. At the first interview Mr. Marley, Mus.
Marley and the defendant were present. Mr. Marley was to  lend
part of the purchase money to Mrs. Marley and the defendant. Tt
was Rs. 50,000/- to cach. At first the A 1. C. C. was to lend pavt of
the purchase price. Later they were not going to do so and My,
Marley had to guarantec a loan of Rs. 125000/- which the Morcantile
Bank lent to Mrs. Marley and the defendant. e states that  Mr
Marley sent a cheque for Rs. 50,000/- in favour of the defendant and
asked him to instruct Messrs Do Silva and  Mendis to apply this
cheque as part of the purchase price of the Estate. Messrs. de
Silva and Mcendis were acting for Mrs. Marley and the defendant as
purchasers. Later ho learnt about this Rs. 125.000/- and the documents
P11B and PI1C confirmed this. The sile in  respect of Borakanda
listite was completed — P13 is  the deod of sale.  The arrangemeont
between Mr. Marley and the defendant regarding the repayment of
the monies advanced was that Rs. 50.000/- was to be a loan repayablo
in two or three years with interest at 2 1/2 per cent.  The interest
to be paid quarierly., After the trausaction was completed. he  came
to know about the agreement recearding legal oxpoenses.

On 23.10.61 he wrote PI14 to the delfendant on  the instructions
of Mr. Marley to which the defendant replied by Pl5. Consequent
on that Mr. Thurairatnam, advocate, contacted him. Mr Thurairatnam
did not deny any of the loans mentioned in the letter P Mr.
Thurairatnam and the defendant met him later and  they suguesied
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that the defendant should buy Mrs. Marley’s half share of the listate
in order to resolve all difficulties and repay what he owed to Mr.
Marley and undertake to vepay Mrs. Marley’s debt to  Mr. Marley.
He states he informed Mr. Marley about these proposals in writing,
The defendant did not deny his liability to  Mr. Marley on any of
these loans.

Mr. Maartensz states that Mr. Marley died leaving a last will
which is produced along with the Probate.

The Plaintiff’s case was closed after the cross-examination and
re—cexamination of Mr. Maartensz.

The defendant began his case by calling Mr. Nanayakkara, Proctor
and Notary Public who testified to the facts that he attested leasc hond
No. 3341 dated 20. 2. 62 on the instructions given by Leslie Samaranayake.
The lease bond was signed at the (Galle Face Hotel. Mrs. Marley signed
the bond and so did the lessces. Search was dispensod with. Mr. Marlev
was also presont at the hotel and he told him that the Istate belonged
to Mrs. Marley.

Mr. Clarence de Silva, Crown Proctor, Balapitiya. the sccond wiltness
callod by the defendant states that he was Proctor for Mrs. Marley
in District Court Dalapitiya Case No. M1207 filed against the defendant.
He addressed a letter to the Defendant D33 and received a reply D34
from the defendant. Thereafter he wrote D35 and rcceived reply D36
from the defendant. He states that he filed action for Mrs. Marley
but the defendant did not appear on the summons returnable date
and c¢vidence was led oxparte. He was unaware of the agreement DO
at that time. Thercafter the dofendant moved to have the e¢x parte
Order vacated and the order was vacated and the case was fixed for trial.
The defendent filed answer after the decree was vacated.

Mr. Silva states that he has filed action on behalf of Arthur de
Noysa against the defendant for the recovery of Rs. 7,500/~ and docroo
was entered avainst him,

M. AL Ho de NSoysa a former Superintendent of Maha Dorakanda
Estate states that he was Supcerintendent ol the said Estate till it was
bought by Mrs. Marley and the defendant. He states that he advanced
Rs. 7000/~ to Mr. Marloy. In 1962 Mr. Clarcnce de Silva  told  him
there was trouble on this estate and he asked Mr. Marley for his
money. Mr. Marley told him that the defendant was coming on the
28th and to come on that day. On the 28th when he went. he found
Mrs. Marley and the defendant also there.,  Mr. Marley spoke to tho
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the defendant was selling the estate and he was buying a share from
the defendant. The dofendant promised to settle this money due when
he got the money. The talk was that Mr. Marley was going to pay
about one lakh of rupces for a share. Later he filed action against
the defendant and obtained judgment. The defendant was paying in
instalments of Rs. 250/~ a month and has now paid Rs. 5,500/-.

Mr. R. M. 8. Karunaratne, Proctor, the next witness for the
defendant states that he attested document D5. On 2.3.62 Mr.
Woelikala, Proctor, came to his bungalow and told him he had drawn
up an agreement on instructions from the Marleys and the defendant,
There were four copies. He further said that the Marleys and the
defendant were not on the best of terms. He then attested the
defendant’s signature at his bungalow. Mr. Welikala and Mr.
Samaranayake were the witnesses. After that he went to Borakanda
Hstate. At Borakanda there was an armed party at the gate. He
knew some of them and said that he was going on business to the
Estate and was allowed in. At the estate bungalow he was intro-
duced to Mr. and Mrs. Marley. Mr. Welikala said that he could
not attest their signatures as it was outside the area for which he
had a licenco to practice. The agreement was signed by Mrs
Marley. Mr. Samaranayake and Mr. Gunasekera signed as witnesses.
Mr. Welikala did not want to sign as a witness as he was acting
for the Marleys.

A clerk from the Bank of Ceylon, Nuwara Eliya, testified to the
bank account of the defendant. He states that on 13. 8. 60 there was
a credit of Rs. 50,000/-. Apart from that the bank gave the defendant
a loan of Rs. 25,000/~ on a guarantee by Mrs. Marley.

Inspector Nathan’s evidence is that he was O.I. C. Ambalangoda
in February 1962. Mr. Weerawardena complained to him on 21. 2, 62 that
he was forcibly ejected from Borakanda Estate. He had also lodged
an entry at Dehiwala Police station. On the next day, Mr. Weerawardeng
came with the defendant and a Proctor and Mr. Thurairatnam and
the defendant made a statement. He siates that he sent one of the
Inspectors of the Ambalangoda Police to inquire into the matter and
three persons were arrested with guns and knives. The Marleys also
camo for assistance and he sent some Police officers on enquiry. Later
both parties came and informed him that they had settled the matter.
The defendant made a statement.
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P. S. Subramaniam states that he went to Borakanda Estate on
21. 2. 62. He searched for a suspect Gunadasa. He saw Jayatilleke,
Mr. Marley, Mrs. Marley and other labourers. There were watchers
armed with guns and knives. He arrested three persons. The others
ran away. Mrs. Marley also made a statement. Mr. Marley was in

the car.

The defendant’s evidence is that he came to know the Marleys
in 1957. Mr. Marley addressed him as ‘“Peter” and he addressed
Mr. Marley as ‘Sir’. He became a party to agreement No. 541 dated
6. 8.60. He became a party to the agreement at the request of Mr.
Marley. Mr. Marley told him that he wanted a property by the sea
side for himself and his wife and asked him to look for one. He
then went round with brokers looking for such a property and one
of them found Borakanda Istate belonging to Sir Ernest de Silva.
The preliminary expenses were incurred by him. Mr. Marley told him
that he would provide the money and wanted him to manage the
Estate. Later when he paid off the money he would be given a
half share of the property. He states that Mr. Marley asked him
whether he could provide any money. He said he could not. Mr.
Marley then told him that Mrs. Marley would guarantee a loan from
the Bank of Ceylon, Nuwara Eliya, in a sum of Rs. 25,000/-. This
was because Mr. Marley wanted him to have a stake in the property
so that he could have a special interest in it.

The purchase price was Rs. 425,000/~ and 10% was paid at the
time of signing tho agreement, i.e. Rs. 42,5600/-. He himself had only
Rs. 40/- odd in his bank at the time. When they went into the
Notary’s office, Mr. Marley told him that he had not brought his
Cheque Book and asked him for a cheque. The Rs. 42,500/~ was paid
by his cheque. Prior to this Mr. Marlsy told him that they should
go and mect Mr. Maartensz and he went and met him in his office
with Mr. and Mrs. Marley. There he was asked to contribute Rs.50,000/-
and he said ho could not. After the agreement was signed he brought
Mrs. Marley back to Nuwara Eliya. He went to Balapitiya the
following day to get some plans. From Balapitiya he came to D.L.
and F. de Sarvam’s office and he found that the cheque was not
deposited. He wont and met Mr. Marley. The latter gave him a
choque and asked him to meet Mr. Maartensz. He deposited the
cheque on the 13th and went and met Mr. Maartensz. He was
unaware of the agreement. The defendan’ states that there was no
agreement that he was to provide Rs. 50,000/-. The cheque given by
Mr. Marley to him was not a loan. The -consideration for the
purchase of Borakanda Estate was made up of Rs. 125 000/- borrowed
from Borakanda Esiate Co. Ltd. He contributed Rs, 25:00()/—.
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The balance was supplied by Mr. Marley. Mr. Maartensz suggested
that they should apply to the A.I.C.C. for a loan. Application papers
were signed but they were not sent up as Mr. Marley said that it
would take time and money. Thereafter application was made to
the Mercantile Bank at the request of Mr. Marley. The lawyers from
the bank asked for exorbitant fees and Mr. Marley refused to go
through with it. Then Mr. Marley wanted him to find out the rates
for mortgaging the property and the terms from the Dcfendant against
a fixed deposit. Mr. Bell gave him D53. About 3 weeks prior to the
signing of the deed, he took Mr. and Mrs. Marley to the Bank.
They intended to get money from the Bank on a fixed deposit.
After that he brought them to Nuwara Eliya. The following day
he took Mrs. Marley to Colombo because she had to take the fixed
deposit receipt to the Bank. The time provided by the agreement had
ran out and another agreement No. 562 dated 12.11. 60 was written.
The transfer deed was attested by Mr. Gunasekera of De Silva and
Mendis as Mr. Marley said that they would be cheaper. On the day
of the transfer they went into the Manager’s room of the Mercantilo
Bank. He handed over cash Rs. 32500/~ to the Manager. Mrs. Marley
then gave two cheques amounting to Rs. 100,000/~. Two accounts
were opened, one known as the Current Account under the Borakanda
Estate Account and a No. 2 Account. The forms were sigved and
the Manager produced a cheque leaf and told him and Mrvs. Marley
to sign. They signed and handed back the cheque. A cheque book
was handed over for the current account. They got a cheque for
Rs. 257,500/~ in favour of Borakanda Estate Co. Ltd,. P5 was signed
in blank. When P3 was signed this word ‘loan” was not thore-
When the original of P11A was signed the words ‘‘jointly by both of
us” were not there. The endorsement at the bottom was also not
there. After the purchase, he and Mr. and Mrs. Marley went and
took possession. He was to manage tha estate and pay Rs. 6000/- a
month into the No. 2 account. After the monies were paid and the
Borakanda Estates Co. Ltd. loan of Rs. 125,000/~ was settled he was
to got half share. The current account was to be for the manage-
ment of the Estate. This was to be operated either by him or Mrs,
Marley. On 8. 12, 60 Mr. Marley wrote D62 addressing him as
“Peter”. The produce was to be sold to John Keel Thompson and
White and they were to send the cheques to the Bank. On 5. 2. 61
there was a conference held at Mr. Marley’s. At that time feelings
weore strained between him and Mrs. Marley. Mrs. Marley had
instructed the Bank that cheques had to be signed by both of them
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and he could not cash a cheque as Mrs. Marley refused to sign it.
He then said that he would have to sell the rubber outside. Mr.
Maartnesz then suggested that they should sell the place. He also
suggested that Mackwoods should handle the property. He received
P18 and P18A. He then went to Mr. Marley and asked him what
was meant by this “loan”. Mr. Marley said it was not a loan to
him but a loan to his wife. He went the next day also and Mr.
Marley showed him the guarantee he had given to his wife. It was
in blank. It was D4. At all times he wa3s prepared to mortgage the
property but not to borrow money on personal security. In D6 the
postcript was written at the request of Mrs. Marley. Mr. Marley told him
to forget abou: these things and, go on with the worlirfJ He did not

see lotter PL7. It begins “Doar, ‘Mollaaratchy” whoreas ~Marley always

began his letters with “Dear Peter”.

During the whole of 1961 he was in possession of the Estate.
About the end of 1961 Mr. Clarence de Silva wrote to him certain
letters and so did Messrs. F.J.and G.de Saram. When he received
P14 he went to Mr. Thuraivatnam. He told him to write a letter
denying the facts in Pl4. Mr. Thurairatnam went and saw Mr. Maar-
tensz and he wrote to Messrs. F.J. and . de Saram saying that Mr.
Thurairatnam was coming to see them. He went with Mr. Thurai-
ratnam to sed Mr. Maartensz. They had a discussion and he
explained that it was a loss %o work the estate. They then suggested
that he should buy the estale and he was willing to do so.

At the end of 1961 he had considerable property. He was making
arrangemonts to s2ll a pari of an ostato and buy Borakanda Estate.
A short time before that the Marleys took forcible possession of the
estate. On 6. 2. 63 Mrs. Marley filed action against him in Balapitiya.
Before 19. 2. 63 he had paid Rs. 6000/- to the credit of No. 2 account.
There were also monies in the Cuarrent Account. Thore was rubber
worth about Rs. 15,000/~ and coconus worth Rs. 4000/-. There were
also his personal belongings worth Rs. 2000/-. There were other articles
worth Rs. 2000/-. He himsolf had spent about Rs. 20,00)/~ and paid
accruing interest to the original owners of Borakanda. The books of
account were also in the Estate.

On the 20th night he was at Nuwara Eliya. He got a telephone
call from Weerawardena saying that Mr. and Mrs. Marley had taken
forcible possesiion of the Estate and a complaint had been lodged at
the Dehiwela Police Station. Weerawardena had been taken to
Dehiwela ecscoried by two cars. He then asked Weerawardena to
come to his Counsel's place at Kynsey Road and he started off with
Mr. David Perera. They went to the Ambalangoda Police Station and
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he made a statement. On tho 23rd he went to the IKstate and Mr.
Marley said that it was useloss trying to seftle the matter. Ho told
them he was prepared to sell his share for Rs. 125,000/-. Mr. Marley
wanted him to meet Mr. Welikala  On Mv. Thurairatnam’s advice
he was prepared to soll his share for Rs. 125,000/-. Mr. Marley wag
agrecable, He later met Mr. Welikala who gave him a draft which
he took to Mr. Nevillo Samarakoon for approval. The agreement D5
was signed by him. He signed it at Mr. Karunaratne’s house. He did
not sign it at Borakanda as Mrs. Marley was creating trouble.

Afier the agreement was signed, Mr. Marley asked him to inform
the Police so that they would not take further steps. After the
agrecomont was signed, he gave up all claims against the Marleys,
He has paid a sum of Rs. 31,000/~ along with interest. Ho had to
pay Soysa Rs. 7,000/-. In pursuance of the agreement he got a fragmentation
board certificate. In spite of the agreement, Mrs. Marley proceeded on
with the Balapitiya Case. He then filed papers and got the decree nisi
vacated. He has filed answer.

He agreed with Mr. Marley that he was to be discharged of al
obligations in respect of the Borakanda Estate. If that was not
agreed he would not have signed the agreement.

The defendant also called Mr. Peiris, Proctor of Messrs. De Silva
and Mendis and Mr. Shelton Weerawardena. Mr. Weerawardena related
how he was dispossessed of the DBorakanda FEstate when he was
working on 20. 2. 62.

This case is the unhappy sequel to a project begun with a fund

of good will but unfortunately culminating in bitterness and rancour
on both sides.

The plaintiff sues as executor of the FEstate of Mr. H.J. G.
Marley deceased. He has produced in proof of his capacity, certified
copies of the last will and codicil of H.J. G. Marley and the probate
and therefore there is no reason to doubt his status in this case.

In proof of the fact that Mr. Marley had ¢uaranteed loan
facilities up to an amount of Rs. 125,000/~ Mr. Jayawardena, an
officer of the Mercantile Bank hax produced P1 the letter of
guarantee. According to Clause 4 of Pl, Mr. Marley has deposited
with the Mercantile Bank a fixed deposit receipt for Rs. 150,000/- P2.
Consequent on Pl and P2 it is alleged that a joint loan account P4
was opened by the defendant and Mrs. Marley on an application form
P3. Mr. Jayawardena states that with the opening of the account
a cheque for Rs. 125,000/~ was signed by the defendant and Mis.
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Marley in favour of the Mercantile Bank. This is P5. P7 a chequeo
for Rs. 50,000/~ drawn by Mr. H. J. G. Marley in favour of the
defendant was also produced. The defendant has endorsed it P7A
and it bhas been cleared through the Bank of Ceylon. According to
P8, Mr. H.J. G. Marlev has issued a cheque for Rs. 17,004/~ in favour
of Messrs. de Silva and Mendis and this has been paid to the
Hongkong and Shanghai Banking Corporation.

According to P9 ihe Mecrcantile Bank has paid itself out of the
fixed deposit note of Rs, 150,000/-. the sum of Rs. 136,343/69. Mr.
Maartensz states that at the first interview at which Mr. and Mus.
Marley and the defcndant were presant, he became aware of the
proposal of Mr. Marley to lend a part of the purchase money to
Mrs. Marley and the defendant. He was to lend Mrs. Marley and
the defendant Rs. 50,000/~ cach. Mr Maariensz further states that
Mr. Marley had to guarantee a loan of Rs. 125,000/~ which the
Mercantile Bank was to lend the defendant and Mrs. Marley. He also
states that Mr. Marley sent him a cheque for Rs. 50,000/- with letter
P12 asking him to instruct Messrs. De Silva and Mendis to apply it
as part of the purchase price. De Silva and Mendis were lawyers
of the defendant and Mrs. Marley as purchasers.

Mr. Maartensz states that the Rs 50,000/~ was payable in 2 or 3
years with interest at 2#%. Tho interest was to be paid quarterly. As
regards the legal expenses he came to know this position later. He
wrote P14, Pl4 sets out the claims by Mr. H.J. G. Marley against
the defendanti. The plaintiff’s caso therefore is supporiad by th:
evidence of Mr. Jayawardena and the documents produced and by
tho evidence of Mr. Maartensz. However the defiandant takes up a
posilion which reflects seriously on the good name not only of Mr.
H. J. G. Marley but also on the Mercantile Bank and Mr. Maartensz.

The defendant states that he got no loan from Mr. H. J. G. Marley.
He states he always maintained that he had no money in tho Bank.
All that he agreed to contribute was Rs 25,000/, which was also
borrowed from the Bank of Ceylon on a guarantee by Mrs. Marley.
He states that Mr. Marley told him that he would provide the money
and wanted him to manage the Estate and if he paid off his money
he would get half share of tho Estate. The considoration for the
burchase of Borakanda TFstate was then made wup of Rs. 25,000/~
which the defendant coniributed, Rs. 125,000/- borrowed by him and

Mrs. Marley from Borakanda Estate Co. Ltd. and the balance provided
by Mr. Marley.
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On 29 11. 60 when the transfer deed wasz signed, the defendant
has stated what took place. He states that he signed cheque P5 in
blank. So did Mrs. Marley. He further states that when he signed
application ferm P3, {he word “loan” was not there. He further states
that whoen he signed the original of the photostat copy P11A, the
words ‘“jointly by both” were not there, nor was the endorsement at
the botiom of PIIA.

The defendant admits having received PI8 and the enclosure
P18A and states that he went and saw Mr. Marley and told him
he was prepared to grant any amount of mortgages on the Estate.
He states that he raised the question of the loan referred to in
PI18A and Mr. Marley told him it was not a loan to the defendani
but to Mrs. Mariey. He states he was not saiisficd and on the next
day Mr. Marley showed him the letier of guarantee and it was in
blank. This is the document D4. The defendant admits having
written the postscript DS, but states that he did so at the instance

of Mrs. Marley. He however demies having reccived PI7, a letter
from Mr. H. J. G. Marley.

It therefore what the defendant states is to be accepted, he has
been the victim of a fraud at the hands of the Marleys to which
the Mercantile Bank and Mr. Mauartensz had been parties. According
to the defondant, when he and  Mrs. Marley signed application P3,
the word -loan’ was not there. He says he would not have signed
P3 if it was a loan account. Further he states that there s an
interpolation in P11A.

The first question is what interest the Mercantile Bank has in
this matter to sully its good name by committing a forgery. It will
be soon from P4 that immediately the account was opened it has
been reforred to as a joint loan account. .\t the time these documents
were prepared the parties were on the best of terms.

The deofendant states that a  short time prior to signing the
agrocment he tock the Marleys to the Bank and on the next day
Mr. Marley. He did not go inside. Could the plot against the
defendant have been hatchod at that time ? Further, the defendant
states That when he got the lotter P18A he questioned Mr. Marley
about the word “loan” and he said it was a loan to his wife and
showed him D4 Now D4 is in blank. It is a copy eof Pl the

letter of guarantee without the names therein. However, Mr. Jayawardena
states that when he signed Pl it was a complete document. Mr.

40 Jayawardena hax no reason to give false ovidence against the defendant
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or for the plaintiff. Thereforo as far back as 4th November 1960
Mr. Marley as well as the Mercantile Bank treated the Rs. 125,000/-
advanced on the fixed depnsit as a loan to Mrs. Marley and the
defendant.

Now the defendant’s position is that he bad trust in Mr. Marley.
He always looked up to him and addressed him as “Sir”. It was
he who was instrumental in finding the Bstate for Mr. Marley at
his request. His reply D36 to Mr. Clarence de Silva shows hisg
attitude towards Mr. Marley. Would Mr. Marley, at that early stage,
have been working against the interests of the Defendant ?

1t is argued that the iniwrpolations in P3 and PI11A have not
been initialled. This is so, but I am unable to accept the proposition
that the Bank has converted a loap to Mr. Marley or Mrs. Marley
as a loan to Mrs. Marloy and the defendant surreptitiously and
without notice to Mrs. Marley and the defendant.

I am, therefore, disposed to accept the documents produced by
Mr. Jayawardena in respect of the loan account. The evidence of
Mr. Maartensz was also attacked as that of an interested witness.
Mr. Maartensz is a senior proctor and a partner of that reputed firm
of Julius and Creasy. IHe was at the time of negotiations to purchaso
Borakanda FEstate a senior partner of another reputed firm of F.J.
& G. de Saram. Adverse comments against any professional man
must be viewed with due care and caution, more so when he is a man
of the standing of Mr. Maartensz.

Mr. Maartensz maintains right through his cvidence that tho
interest of Mr. H.J. G. Marley in this transaction was purely financial.
His evidence is supported by documert P1, P2, P3 and P4 in this
caso in respect of the Rs. 125,000/~ In respect of the Rs. 50,000/~
there is the cheque P7 and the letter P12 and also D8 and in respect
of the Rs. 17,004/~ there is the cheque P&.

Mr. Maartensz states that he wrote letter P14 to the defendant
in which the claims of Mr. H.J. G. Marley against the defendant are
sot out. Having becen familiar with the negotiations for the purchase
of Borakanda for most of the time, it is difficult to see how he
could have written P14 unless he was sure of his facts. He was Mr.
H.J. G. Marley's lawyor in this transiction.

It was urged that Mr. Maartonsz has gone beyond his capacity
as a lawyer in this mattor. That in some of the lotters written by
My. Maartensz he has included certain facts heyond his instructions.
It is donied that P17 was received by the defendant and as Mr.
Marley always addvessed the defendant as  “ Peier ?, P17 is the
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work probably of Mpr. Maartensz. D22, in which My, Maartonsz states
that he has been “trying to push Mr. Mellaaratchy into taking some kind
of active step” has boon roferred to, and also the fact that when D5
was shown to him he said “This is the end of all our troubles”. D8
also has been commented on. It would also appear that while Mr,
Maartensz was awayv from the Istand, My. Marley had not taken any
dofinite steps with regard to his alleged lean until he returned.
However it iy difficult to see in which way Mr. Maartensz has gone
beyond his instructions except that he has shown, as any responsible
lawyer would, a koen interest in safeguarding the intercsts of his cliont.

I see no reason therefore to reject the evidence of Mr. Maartensz,
I also accept Mr. Maartensz's cvidence that the original agreement
was for the defendant to deposit Rs. 50,000/-.

The defendant states that there was no question of a loan to
him by Mr. Marley at all. [Ile states that except for  Rs. 25,000/-
provided by him all the rest were provided by Mr. Marley. Ho states
that he would not have signed any of the documents at the
Mercantiloe Bank if he knew it was a loan.

The question then arises as to why Mr. Marley, who i3 alleged
to have been anxious to buy an cstato by the seaside, should not
have been mado a co-owner on the Deced 1419 P13 while the
defendant who contributed only Rs. 25,000/- should be made half
share owner. This is all the more inexplicable when the defendant
states that he would have got the half share only after he had
managed the Estate and paid off the debts and My Marley's money.

Mr. Marley is alleged to have been a shrewd businessman. If
that were so, even though he was dealing with a friecnd, he would
certainly have had safeguarded his position if with his money
mainly, the defendant was to be a half share owner of the Estate
It is also thoen doubtful whether Borakanda was bought at the
oxpress request of Mr. Marley. Mr. Maartensz has stated that at a
conference it was agreed that Mr. Marley should lend money to the
defendant and Mrs. Marley for the purpose of buying Borakanda
Estate. This is supported by DIO, a letter to De Silva and Mendis.
D10 mentions that the Kstate was boing bought in equal sharves by Mrs,
Marley and the Defendant and Mr. Marley was to loan Rs. 100,000/-.
In reply to DJO, it is significant that De Silva & Mendis have by
P25 stated “we think that the parviiculars stated in your letter are
substantially correct.” In fact by D60 application has becn made for
a loan from the A.I C.C.
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Now by PI4 Mr. Maartensz has written to the defendant montioning
the two loans of Rs. 50,000/- and Rs. 17,004/- and also the guarantce
of Rs. 125,000/-. Although the defendant states he questioned My, Marloy
about this there i no denial by tho defendant in writing cither to
Mr. Marley's proctors or anyone¢ else that there was no Joan. Instead
of which he has sent Mr. Thurairatnam to discuss with Mr. Martensz
and in his reply P15 he has not o¢ven  mentioned casually  that
the contonts of the lotter were wrong. The defendant is a man of
considerable means and has resorted to legal advice time and again.
e would have known the value of a prompt denial especially as
matters appeared to be coming to a head.

The defendant has stated in evidence that he was going to get
halt share of the KEstate only after he had managed the property and
paid the debts. However, certain documents produced in  this case
appear to contradict him.

In D6 the defendant admits that he wrote the posteript. It reads
“I have instructed Messrs. De Silva & Mendis to draw up the secondary
rmortgagoe for Rs. 50,000/~ in your favour of my half share of the
proverty”. The defendant statos that ho wrote this at the instance of
Mrs. Marlev. Whoever may have instigated him the defendant would
have known the implications of such a statement.

It would appear by D1 and D2 that the defendant and Mrs. Marley
sought to borrow Rs. 125,000/- from the Mercantile Bank on the footing
ot being joint cwners of the Borakanda bsbtate in equal sharos.

In his statement to the Police D35 th» defendant refers to himself
as “the co-owner of the [state known as Borakanda”. The position
takon up in DI6 is more “hat of a person with proprietory interest
than a manager.

In D19 the defendant admiis that Mr. Marley had made che largest
congribution towards the purchase of the Estate and so also in D36.
But nowhere has the defondant admitted any ownership of Mr. Marley
to the Kstate.

In P21, the defendant’s answer in case No. M/1207 District Court
Balapitiya in paragraph 3 the defendant states that “the Plaintiff and
Defendant purchased Maha Borakanda Estaic and became entiiled therato
in equal stawres™ Bven in D5 the defendant has signed the Agrocment
on the footing of a half share owner. In view of the foregoing it is
difficult to accept the defendants version that he was to be the owner
of half sharo of the Istate only after the debts were paid up.

I am disposed to hold that from the outset the dofendant was to
be a half share owner of the Lsiute.
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If that were so, the monies advanced by Mr. Marloy both to
Mrs. Marley and the defendant would necessarily have been loans.
The defendant states that if ho knew they wore loans he would never
have signed the bank forms Under what other footing could Mr. Marley
have advanced the monies?

The defendant has called Mr. Soysa as a witnoss. He stated that
he advanced Rs. 7,000/~ to Mr. Marley. It later transpirod that the
money was given to the Superintendent. Mr. Soysa stated that he
asked for the money from Mr. Marley and on the 28th Mr. Marley
told him that he was buying the defendart’s share of the Estaty from
the defendant and asked the defendant to pay that sum and the
defendant agreed. He states he sued the defendant and got judgment.
The defendant’s share was to be bought for about a lakh of rupees.
This was on the 28th of February. The defendant called other evidence
to prove that the Marleys had taken possession of the Estate with
the help of thugs “vi et armis”! There is no doubt that this has been
so. Mr. Karunaratne states that when he went to the Hstate to get
the deed of agreement D) signed the place was like a battlefield. It is
rather shocking that people from whom one would have expected a better
standard of conduct should have descended to that low level reminding
one of Chicago gangsterism.

The defendant siates that this ix the work of Mrs. Marley and
even after the Kstate was taken over by the Marloys he still had
trust in Mr. Marley. Whatever that may be, whoever had done it
would have been of a most unscrupulous naburo.

The defendant has taken up the position that the Plaintiff is
estopped from making any claims against him as by D5 the defendant
was discharged from all obligations to pay any monies to Mr. Marley
or Hileen Florence Marley and further the defendant abandoned all
steps taken by him and gave up all claims against Eileen I'lorence
Marley and H. J. G. Marley.

Now it would appear that D5 is an agreemont between Mrs. Marley
and the defendant only. There is no doubt credible evidence that
Mr. Marley was also present at the time of execution of DS5.

Mr. Karunaratne states that Mr. Marley was present at the time.
The defendant states that he would not have signed the agreement
if Mr. Marley was not a party to it and he was not absolved from
all claims by Mr. Marley.

It is difficult to understand why it was not ihought fit o make
Mr. Marley also a signatory to D5. By D5 Mrs. Marley has undertakon
to pay all monics advanced by Mr. Marley. Ono cannot, however, say
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that Mr. Marley did not acquiesce in the transaction but why was
he rpot mado a party to it.

However, the Agrecment is a conditional one as can be seen by
paragraph 12 and also paragraphs 3 and 4. There is proof that Mrs,
Marl 'y did not abide by the agreement, because, despite paragraph 10
of Db, she proceeded on with the case filed against the defendant in
the Balapitiya Courts-M.1207.

In the circumstances I am of opinion that the plea of estoppel
must fail.

In weighing the eovidence, documents D9 and DI5 which were
objected to, were not acted upon  as although they were produced
through Mr. Maartensz, sl tho facls thercin were not proved. Mr.
Thiagalingam, Q. C., admittell that they woere shown to Mr. Maartensz
merely to refresh his memory.

Documents D38 to D42 were also  objected to as the signatures
therein  were mnot identified and  at the time of sending them
Messes Welikala and Fernando had ceased to be Agents for the Marleys.
It was contended by the Dofence thav the Plaintiff’s proctors had
been noticed to procduce them as letters writben by Messrs. Welikala
and Fernando and compliance with thas noticc must be taken as an
admission of the genuineness of the documents and proof of signatures.

1 am unable to agrec. Unless there is an admission on record, no
such presumption can arise. Therefcre D38 to D42 should have been
proved. I thercfore have rejected D3R to D42,

Document D19 was objected to but has subscquently been produced as
D34 through Mr. Clarenco de Silva and therefore is admitted.

I would answer the issues as follows:-

L (a) Yes.
1. (h) Yes.
1. (¢) Yes.
2. (1) Yes.
2. (b)) Yes,
50 (a) Yes.
3. (b) Yes.
1. Yes.
5. (n) Yos.

(b) Yes.
6. (1) Yes.

b)) Yes

7. Yos.

10

20

30



10

30

10

173

8. (a) Yes.
(b) Yes.
(¢) Yes.
9. No.
10. (a) No-Rs. 50,000/-
(b) Yes.
(¢) No.
11. (&) Yes.
() (i) Yes.
(ii) Yes.
(iii) Yes.
12. Yes.
13. (a) Not proved
(b) Yes.
(¢) Yes.
(d) Yes.
14. Yes.
15. (a) Yes.
(b) Not proved
16. (a) Yes
(b) Yes.
17. Yes.
18. (a) No.
(b) Yes.
(¢) Yes
19. (a) No.
(b) No.
I therefore enter judgment for Plaintiff as prayed for with costs.
Sgd.
District Judge.
29. 1. 65.
No. 9
Decree of the District Court
IN THE DISTRICT COURT OF NUWARA ELIYA.
J. A. Naidoo of Messrs. Julius and Creasy, Colombo
Executor of the Last Will and Codicil of H. J. G.
Marley, Deceased .. ... .. Plaintiff.
Vs.
No. M5409. D. Peter Mellaaratchy of “Reigate”, Nuwara Eliya.
Defendant.

This action coming on for disposal before E. F. De Zilva Esquire

District Judge

of Nuwara Eliya on the 29th day of January 1965 in

the presence of Advocates E. S. Amerasinghe and B. J. Fernando

instructed by

Mr. P. N. Bartholomeusz Proctor on the part of the
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Plaintiff and Advocates (. Thiagalingam Q. (., T. Parathalingam and
(‘rosctte-Thambiah instructed by Mr. D. Perera Proctor on the part
of the Defendant it is ordered and decreed vn evidence that the Defendant
do pay the Plaintiff
(1) A sum of Rs. 68,171/84 together with legal interest thereon
from 2Ist November 1963 till date of decree and thereafter
on the aggreeate amount of the decree till payment in full;
(L) A further sum of Rs, 8,502/- together with legal interest thereon
from ?1st November 1963 till date of decree and thereafter
on the agercgato amount of the decree till payment in full;
(¢) A further sum of Rs. 52,812/50 together with interest at the
rate of 2¢ per centum per annum on the sum of Rs. 50,000/-
from the 7th November 1963 till date of decree and thereafter
with legal interest thereon on the aggregate amount of the
decree till payment in full,
() Costs of action as taxed by the Officer of this Court.

Segd.
This 29th day of January 1965. District Judge.

No. 10
Petition of Appeal to the Supreme Court

IN THE DISTRICT COURT OF NUWARA ELIYA.

J. A. Naidoo of Messrs. Julius & Creasy, Colombo,
Exccuator of the Last Will and Codicil of H. J. G.

Marley, Deccased Plaintiff.
S. (L 56(F)/1965. vs.
No. M.5409. D. P. Mellaaratchy of “Reigate”, Nuwara Eliya.
. Defendant.

IN THE SUPREME COURT OF THE ISLAND OF CEYLON.
D. Peter Mecllaaratchy of “Reigate”, Nuwara Eliya.

10

20

Defendant-Appellant. 30

vs.
J. . Naidoo of Messrs Julius & Creasy, Colombo,
Executor of the Last Will and Codicil of H.J. Marley,
Deceased. Plaintiff-Respondent.

On this Ist day of I'chruary, 1965.

To: IIis Lordship the Honourable Chief Justice and the other Honourable
Judges of of the Supreme Court of the Island of Ceylon.

The Petition of Appeal of  the Defendant-Appellant abovenamed
by his Proctor, David Perera, states as follows:—
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1. The Plaintiff-Respondent abovenamed claimed threc sums of
money, namely, Rs. 68,171/84, Rs. 8502/- and Rs 50,000/ as being
money due to the csiate of H. J. G. Marley from the Defendant-
Appellant on the footing that they were loans and advances by the
said Marley to the Datendant- Appellant.,

2. The defence of the Defendant-Appellant was:

(a) that the monies were not lcans or advances granted to the
Defendani—Appellant;

(b) that, in any event, the Defendant-Appellant was discharged
by the said Marley from all obligations to pay any monics
to the said Marley,

(¢ ) that the estate of the said H. J. G. Marley is estopped and
barred from making any claims from the Defendant-Appellant.

3. The case went to trial on the following issues:-

(la) In or about November 1960 was it agreod that H. J. G,
Marley, now deceascd, should through his Bankers, the
Mercantile Bank of India ILtd.,, lend and advance to the
Defendant and Mrs. Marley jointly in equal shares the sum
of Rs. 125,000/- io be repaid by them together with interest
thereon as demanded and on such terms as stipulated by
tho said Bank?

(1b) That the said H. J. G. Marley should by way of loan provide
and pay on account of the Defendant and Mrs. Marley such
monies as should be required for legal and other expensos
connected with the purchase of the estate called Maha
Borakanda Division?

(1c) That the Defendant would be liable to repay one half share
of the monies lent and advanced as aforesaid by the said
H. J. G. Marley ?

(2a) Did the Mecrcantile Bank Ltd., in pursuance of the said
Agreement and at the request of the said Marlev and upon
the personal guarantee and sccurity given io the said Bank
by him in or about November 1960, lend and advance a
sam of Rs. 125,000/- to the Dofendant and  Mrs. Marley
repayable to the said Bank together with interest at o per
cent per annum or at such or other rate as may, from
time o time, be fixed or charged by the Bank ?

(2b) Did the said Marley for securing such repayment assign to
the Bank a sum of Rs. 150,000/~ held by it in fixed deposit
to the credit of the said Marley ?
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(3a) Did the said Marley in pursuance of the aforesaid agresment
pay a sum of Rs. 17004/- on account of the legal and other
expenses connecied with the purchase by the Defendant
and Mrs. Marley of the said Istate ?

(3b) Did the Defendant become liable to repay to the said Marley
a half sharc of fthe said amount, to wit: Rs. §,502/- 7

(4) On or about 7th November 1960, did the said Marley lend
and advance to the Defendant and did the Defendant
borrow and receive from him a sum of Rs. 50,000/- repayable
on demand togethor with interest at 21/2 per cent per
annum ?

(oa) Did the said Marley die in or about February 1963, leaving
a Last Will and Codicil which have been duly proved in
D. C. Nuwara Eliya Case No.T5917?

(bb) 1s the Plaintiff the lawful executor of the said Last Will
and ('odicil ?

(6a) As at 31st May 1963, was there due and owing to the
Mercantile Bank of India Ltd. on account of the aforesaid
loan of Rs. 125,000/-, a sum of Rs. 136,343/69 ?

(6b) Did the said Bank in satisfaction of the said debt lawfully
appropriate an amount equivalent thereto out of the fixed
deposit of the late H.J. G. Marley held by and assigned to
them ?

(7) Did the Defendant thereupon become liable to repay one
half share of the said debt. to wit: Rs. 68,171/84 to the
Plaintiff as Exccutor as aforesaid ?

(8) Is the Plaintiff as Executor now entitled to recover from
the Defendant

(a) the said sum of Rs. 68,171/84 with legal interast from the
date of action ;

(b) the said sum of Rs. 8,502/- with legal interest from the date
of action; and

(¢) the said sum of Rs. 50,000/~ with 21/2 per cent interest
up to date of action and legal interest thereafter ?

(9 Was Aprcement No. 54l to buy Borakanda FEstate in the

names of Hileen Marley and the Defendant entered into by the Defendant
at the expross request of H.J.G. Marley, deceased ?

(10) Was it agreed between Marley, the deceased, and the
Defendant that the consideration for the puf-chase of Borakande Estate
was to be provided.
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(a) in rospect of Rs. 25,000/- by the Defendant;

in respect of Rs. 125,000/- by the grant of a mortgage for
Rs. 125,000/- to Borakande Estate Co. Ltd. the Vendors;

(c¢) in respect of the balance Rs. 275,000/~ by Marley the doceased
and his wife Eileen Marley?
(11) Prior to the Deed of Transfer No. 1419 of 29th Novembor 1960,
of Borakanda IEstate to the Defendant and Mrs. Marley, was it agreed
between H. J. G. Marley, the deceased, and the Defendant:

10 ( a) that the Defendant was to be in solec management of Borakanda
Estate afier the transfer:

(b) that the Defcndant was to manage the same and pay out the
nett income therefrom:

(i) thesum of Rs. 125,000/-and interest thercon due to Borakanda
Estate Co. Iitd. on a mortgage to be entered into in favour
of the said Company;

(ii) the sum of Rs. 275,000/~ to the said Marley, deceased, and

Eileen Florence Marley by crediting the same to a separate
account with the Mercantile Bank Ltd., and

20 (iii) The Defendant was to maintain an account under the name
“Borakanda Estate” for the purpose of running the Istate?

(12) Was the Dcfendant after the transfer of Borakanda Estate
on 20th November, 1960, in management of same until 20th February
19627

13. As at 20. 2. 62, had the Defendant:

(a) coxpended a sum of about Rs. 20,000/- of his own money
towards the running of Borakanda Estate?

(b) placed to the credit of Borakanda Working Account a sum
of Rs. 3,993/25;

30 (¢) paid accruing interest on the sum of Rs. 125,000/~ to Borakanda
Estate Co. Ltd. in respect of the mortgage of Borakanda
to be duly executed ;

(d) paid to the credit of a separate account called the ‘Borakanda
Loan Account’ a sum of Rs. 6,000/- against the sum of
Rs. 275,000/- referred to above ?

(14) As at 20. 2. 62 were there personal belongings of the Defondant
to the value of about Rs. 2.000/- on th: KEstate ?

(15a) Did H.J. G. Marley, deceased, and his widow Eileen Florence
Marley on 20. 2. 62 along with some thugs take wrongful
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and forcible posscssion of Dorakanda Iistate from the Defendant?
(b Did Eileen Florence Marley at the cxpross instigation and
with the knowledge of 1J0Go Marley,  deceased,  vemove
on the night of 20. 2. 62 from Dorakanda Iistate, rubbor to
tho value of Rs. lo,OO()/~ and  coconuts to  the value of
R 4,000/~ and books of account kept by and  under the
direction of the Defendant ?

(16)  Was the Defendant wrongfully deprived of tho possession
and management of :
(a) Borakanda Istate; and
(b)) of hix belongings to the wvalue of Rs 2.000/- on 20,262
by Marley, deccased, and Eileen Florence Marley ?

(17) Did the Defendant thereupon take necessary steps to regain
possession  of  Borakanda  Iistate, the books of account. rubber,

coconuls cte. ?
(18) Did the deceased L. J. G. Marley thereupon agree wiih tho
Defendant  whereunder

(a) tho Dofendanl was discharced of all oblications to pay any
monics to I J. G. Marley, deceased, or Lileen  Florence
Marley, his widow;

(by Agrcement No, 227 of 2. 3.62 attested by R.M.S, Karunaratne,
Notary Public, was entered into between the Defendant and
Eiteen Florence Marley ;

(¢) the Defendant abandoned all steps taken against Iileen
Floronce Mavloy and H. J. Go Marley  deceased ?

(19a) Has the Detendant been released and absolved from liability
to pay any sum of moneyv to H. J. G. Murley. doeceased,
or o Bilecen Florence Marvley ?

(M 1s the bistate of H. J. G. Mavley, deccased. esiopped  and
barred from meaking any claim acainst the Defendant ?

4. Afler  hearine  the evidence  the learnced  District  Judeo
delivered judement on the 29th January 1965 entering  Judgmoent for
the Plainliff as prayed for.

5. Being agorieved wikh such judgment and order the Defendant
Appeilant begs to appeal therefremn to Your Lordships’ Court on the
following among other grounds thal may be urged on  hiv behalf at
the hearing of this appeal -

(i) The said  judgment is contrary to law and the weieht of
cvidence e in tho case.

- m
) The learned Judge has not viven due weight 10 tho documents
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(iii) In particular the document D)), being an Acvreement aticsfed perre e 10
by R.M.S. Karunaraine, Notary Public, on the 2nd March xorcti>,
1962 and the events that preceded the Nereement and that Supreme Court-

followoed subsequently, cstablish  the Defendant-Appellant’s _'_‘é;n(:imd
case.

(iv) The learned Judge ix wrong in stating that the Agreement
D5 is a conditional agreement.

(v) The learned District Judee has wronuly rejected the docu-
ments sent by Mr. . V. Welikala to Mossrs Juling & Creasy
10 (vi) Indeed the Judge says in the course of his judement :
“One cannot, however, say that Mr. Marley did not acquiesce in the
transaction but why was he not made a party to it”.

Tho answer is Marley could not have been made a party to the
agreement.

(vii)) The cstate of Mr. Marley is  estopped from suing the
Defendant-Appellant by reason of his conduct established in
the evidence accepted by the learned Judge.

(viii) Apart from this fact, there was an \greement between My,
Marley and the Defendant-Appellant, wherchy the Defendant-

20 Appellant was released from his obligations if any, to pay
any sum of money to Mr. Marley.

Wherefore the Defondant-Appellant pravs that Your Lordships
Court be pleased to set aside the judgment of the learned Distriet
Judge daied 29th January 1965 and enter judument for the Defondant-
Appellant dismissing the Plaintiff-Respondent’s action with  costs in
both Courts, and for such other and further relief as to Your
Lordships’ Court shall scem meet.

Sed. D. PERERA
Proctor for Defendant-Appellant.

No. 11 No. It

Decree of the

30 Decree of the Supreme Court Supreme Court

7.9.66.
ELIZABETH THE SECOND, QUEEN OF CEYLON AND OF HER
OTHER REALMS AND TERRITORIES, I[1IEAD OF TIHL
COMMONWEALTH.

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

J. A, Naidoo of Messrs Julius & (‘reasy Colombo,

Exccator of the Last Will and Codicil of H. J. G,

Marley, Deceascd. . . ... Plaintiff.
Vs.
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D. Peter Mellaaratchy of “Reigato.” Nuwara Eliya
Defendant.

D. Poter \lellaamtchy of * Rewata Nuwara Eliya.
.. . Defendant Appellant.
agamst

J. A. Naidoo of Messrs. Julius & Creasy Colombo,
Executor of the Last Will and Codicil of H.J. Gi.
Mariey, Deceased. . .. Plaintiff-Respondent

Aetion No. 5409/M.
District. Court of Nuwara Eliya.

This cause coming on for hearing and determination on the Srd, 4th
and 7th Sepiember, 1966 upon an appeal preferred by the Defendant-Appellant
hefore the Hon. Hugh Norman Gregory Fernando, Senior Puisne Justice
and the Hon. Asoka Windra Hemantha Abeyesundere, Q. ¢., Puisne Justice
of this Court, in the presence of Counsel for the Defendant-Appellant
and the Plaintiff-Respondent.

1t is considered and adjudged that this appeal be and the same i
hercby dismissed.

It is ordered and decreed that the Defendani-Appellant do pay to
the Plaintitf-Respondent the taxed costs of this appeal.

(copy of Reaxons when delivered will be sent to you lator.)
Witness the Hon. Miliani Claude Sansoni, Chicl Justice at (‘olombo,
the 10th day of September, in the year One thousand Nine hundred
and Sixty Six and of Our Reign the Fifteenth.
(Seal)
Sgd: B. F. Perera
Deputy Registrar. Supreme Court .

No. 12
Reasons for Judgment of the Supreme Court.
(", No. o6 (F) 1965 D. (. Nuwara Eliya M. 5409
D. PETER MELLAARATCHY OF * REIGATE,
NUWARN ELIYA Defendant-A ppellant
Vs.

J. A, NAIDOO OF MESSRS. JULIUS AND CREASY,
('OLOMBO, EXECUTOR OF THE LAST WILL AND

CODICIL OF 11.J. G. MARLEY. DECEASED. .
...... o PlazntszResp()ndent

IjHI:lS'VE‘i\:T; H N. G Fernando, S P, J Aheyemndele, J.
COUNSEL: (. Thiagalingam, Q. C., with T. Parthaling:m for the
Defcndant- -Appellant.
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I. S. Amerasinghe, with B. J. Fernando for the Plain-
tiff-Respondent.

ARGUED ON: Jrd, Jth and 7th September 1966.
DECISION ON: 7th September 1966.
REASONS ON: 29th September, 1966,

H.N. G. FERNANDO, S. P. J.

This appeal was pressed on the ground that an issue of cstoppel,
which according to counsel depended on Section 115 of the Evidence
Ordinance, should have been answered by the learned trial Judge in
favour of the defendant ( Appellant). The only issue in which there
is roference to estoppel is that numbered 19(b):-

* Is the estate of H. J. G. Marley deceased estopped
and barred from making any claim against tho
defendant.”

Let me say at once that the issue as framed does not accord with
Section 115 of the Evidence Ordinance. That Section prevents a person
from denying in evidence the trath of something which he has caused or
permitted another to believe to be truc: it does not prevent a person from
“making any claim’- an expression which connotes the averring of a cause
of action, and not the averring of a fact. From the issuo as framed it
was clear to us that counsel at the trial had inteuded to set up a plea
of waiver, which is regarded as being in the nature of an estoppel,
and not to rely on the rule of evidence contained in Section 115. Our
view was confirmed by the terms of issue No. 18 which clearly setup a
plea that the liabilities soughi to be enforced against the appellant were
discharged by agreement between him and Marley. Indeed the evidence
of the appellant at the trial, both in answevs to leading questions and
otherwise, was to the effect that he and Marley agreed that he was to
be (i. e. would be) discharged of all obligations it he entered into a cortain
transaction with Marlev’s wife.

The learned trial Judge answered against the Appellant the issue
18 (a) in which was set up the plea of a discharge by agreement of the
liabilities which the plaintiff now saeks to enforce. Wo saw no reason
to disagree with that answer.

The argument on the facts which counsel invited us to uphold
was that Marley’s conduct induced the Appellant to belicve, not merely
that Marley would discharge him from his liabilities, but that Marley had in
fact no claim against the Appellant. But the Appellant did not, and could
not, deny in his evidence the fact that Marley did indecd have a claim
against him. He might have been induced to believe that the claim
would not be enforced if he took a certain course of action, but even
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8o, the plea available to him was one of waiver or discharge. The
plea of an estoppel under Section 115 of the Evidence Ordinance, which
counsol has pressed in appeal, depands on the supposition (which with
respect I think is absurd) that the Appellant was induced to believe
something which to his own knowledge was quite incorrect, namely
that Marley had actually no claim against him.

We were in complete agreement with the trial Judge in attaching
significance to the fact that Marley was not a4 party to the Agreement
(D5) of 2nd March 1962. This Agreement (according to the Appellant) was
approved by counsel of experience, who in our opinion would have
advised that Marley should be a signatory to the Agreement if it was
intended to operate as a discharge or waiver of Marley’s rights against
the Appellant. The fact that counsel gave no such advice raises the
inforonce that he was noi informoed by the Appellant of any such
discharge or waiver, or of even the Appellant’s expectation that his
own execution of the Agreement would operate to release him directly
from his liabilities to Marley.

It is well to notice a point upon which the learned trial Judge
has made no comment, namely that the Agreement (D53) was in no
way disadvantageous to the Appellant in its financial implications.
The interest which he thereby agreed to convey to Marley’s wife had been
purchased about one year earlier ata value of Rs. 212,500/- of which amount
the Appellant had himself paid only Rs. 25,000/-. If the transaction went
through, the appellant was to realise Rs. 100,000/- as the sale price
and Mrs. Marley bocame liable to pay off Marley's claims against the
Appollant; if the transaction fell through, the Appellant would be entitled
to Rs. 100,000/- as liguidated damages, and would still remain as before,
owner of the interest in the land but liable for Marley’s claims against
him. The Appellant stood to gain financially in either event. Even
if the Appellant abandoned his intention of prosecuting the Marleys
for alleged criminal trespass, he did not thereby lose anything of mone-
tary value. Hence it is not inherently crediblo that the Appellant
would not have signed the Agreement but for some inducement offered
by Marley either expressly or by conduct.

I have stated above our reasons for dismissing the appeal with costs.

Sed: H. N. G. Fernando
Senior Puisne Justice
Abeyesundere, J.
I agree.
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No. 13
Application for Conditional Leave to Appeal to the Privy Council
IN THE SUPREME COURT OF THE ISLAND OF CEYLON

Don Poter Mellaaratchy of Reigate, Nuwara Eliya
and presently of “Craigvar,” Nuwara Eliya.
D. C. Nuwara S N Defendant - Appellant
Eliya 5409/M. 14
J. A. Naidoo of Messrs. Julius & Creasy, Colombo-
S.C.No. 56(F) 1965 Exccutor of the Last Will and Codicil of H.J. G.
Marley, doceased ‘ Plaintiff-Respondent
S. C. Application
No. 382/66. In the matter of an application for Conditional

TLeave to appeal to Her Majesty the Queen in
Council under the Appeals (Privy Council) Ordinance.

Don Peter Mellasratchy of Reigate, Nuwara Eliva
and presently of “Craigvar,” Nuwara Eliya
...... . .. .. Defendant - Appellant
vs
J. A. Naidoo of Messrs. Julius & Creasy, Colombo-
Executor of the Last Will and codicil of H. J. G.
. Marley, deceased ..... . +.. Plaintiff- Respondent
o:

His Lordship the Hcncurable the Chief Justice and the other
Judges of the Honourable the Supreme Court of the Island of Ceylon.

On this 29th day of Septcmber 1966.

The Petition ¢f the Dcfendant-Agppellant above - named appearing
by Vernon Bertrand Stanislaus Abraham, Cbarles Joseph Oorloff,
Mahinda Abhaya Ellepola and Thcmas Rhomer Pullenayegam, practi-
sing in partnership under the name style and firm of “ABRAHAMS.”

30 his Proctors, states as follows.-

1. Feeling aggrieved by the judgment and decree of the Supreme
Court pronounced in the above caso on the 7th day of
September 1966, the Defondant-Appellant is desirous of appealing
therefrom to Her Majosty the Queen in Council.

2. The said judgment is a final judgment in a civil suit or
action and the matter in dispute amounts to or is of the value
of Rs. 5,000/~ or upwards and the appeal involves directly or
indirectly some claim or question to or respecting property
amounting to or of the value of Five Thousand Rupees (Rs. 5000/-)
or upwards.
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3. The Defendant-Appellant in terms of Rule 2 of the Schedule
to the Appeals (Privy Council) Ordinance, has within fourteen
days from the date of the above judgment duly given the
Plaintiff-Respondent notice of his intended application to this
Court for leave to appeal to Her Majesty in Council in the
following manner:-

(a) By registered post, under Certificate of Posting, by hand
delivery and by telegram addressed to the said Plaintiff-
Respondent care of Messrs Julius & Creasy, Hong Xong &
Shanghai Bank Building, Colombo 1; 10

(b) To the Plaintiff-Respondent’s Proctor, Mr. P. N. Bartholomeusz
of No.b5, Waterfield Drive, Nuwara Eliya, by registered post.

WHEREFORE the Defendant-Appellant prays:

(a) For Conditional Leave to appeal to Her Majesty the Queen
in Council against the judgment of this Court dated 7th
September 1966;

(b) and for such other and further relief as to Your Lordships’
Court shall seem meost.

Sgd, Abrahams
Proctor for Defendant-Appellant. 20

No. 14
Minute of Order granting Conditional Leave
to Appeal to the Privy Council

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for Conditional
Leave to Appeal to the Privy Council under the
Rules set out in the Schedule to the Appeals
(Privy Council) Ordinance.

S. C. Application Don Peter Mellaaratchy of Reigate, Nuwara Eliya

No. 382 of 1966. and presently of “Craigvar”, Nuwara Eliya 30
............. e Defendant-Appellant

S. C. 56(F')/1965 Petitioner.

D. C. Nuwara Eliya

Case No. 5409/M Vs

J. A. Naidoo of Maessrs. Julius & Creasy, Colombo,

Executor of the Last Will and Codicil of H.J.G.

Marley, deceasod Plaintiff-Respondent
Respondent.

The application of Don Peter Moellaaratchy of Reigaie, Nuwara
Eliva, and presently of “Craigvar”, Nuwara Eliya, for Conlitionl Leave 40



10

20

30

40

185

to Appeal to Her Majesty the Quecn in C'ouncil from the Judgment and
Decree of the Supreme Court of the Island of Cevlon pronounced on
the 7th day of September 1966 in S. C. 56 (Finali of 1965 District Court
Nuwara Eliya Case No. 5409/M, having been listed for hearing and
determination before the Honourable Anthony Christopher Augnsius Alles,
Puisne Justice, and the Honourable Yeeravagu Siva Supramaniam, Puisne
Justice, in the presence of Nimal Senanayake Esquire, Advocate for the
Defendant-Appllant—Petitioner and B J. Fernando Esquire with Miss A, P.
Abeyeratne, Advocates for the Plaintiff-Respondent, order has been
made by Their Lordships on the Ninth day of December 1966 allowing
the aforementioned application for Conditional Leave to  Appeal
to Her Majesty the Quecn in Council

Sgd. N. Navaratnam
Regisirar of the Supreme Court

No 15
Application for Final Leave to Appeal to the Privy Council
IN THE SUPREME COURT OF THE ISLAND OF CEYLON

Don Peter Moellaaratchy of Reigate, Nuwara Eliya
and presently of “Craigvar, Nuwara Eliva
D. C. Nuwara Eliya . Defendant - Appellant.

No. 5409/M.

us
J. A, Naidoo of Messes Julius & ('reasy, Colombo-
Iixecutor of the Last Will and Codicii of H. J. (i
Marley, deceased Plaintiff - Respondent.

S. C. No. 56(F) 1965
S. C. Application
No. 382 of 1966

In the matter of an application for
under the provisions of the
Council) Ordinance (Cap. 100),

Final Leave
S. C. Application Appeals  (Privy

No. 5/67.

Don Peter Mollaaratchy of Reigate, Nuwara Eliya
and presently of “Craigvar” Nuwara Eliya,
Defendant — Appellant.

Vs
J. A  Naidoo of Messrs Julius & Creasy, Colombo-
Executor of the Last Will and Codicil of H.J. G,
Marley, deceased ........... ..... Plaintiff-Respondent
To:

The Honourable the Chief Justice and tiwe other Judges of tho
Honourable the Supreme (ourt of the Island of Ceylon.

On this 7th day of January 1967.

The humble Petition of the Defendant-Appellant  abovenamed
appearing by Vernon Bertrand Stanislaus Abraham, Charles Josoph
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Oorloff, M=ahinda Abhaya Ellepola and Thomas Rhomer Pullonayegam,
practising in partnership under the name style and firm of “ABRAHAMS,”
his Proctors, statos as follows:—

1. That the Dofendant-Appellant on the 9th day of December
1966, obtained Conditional Leave from this Honourable Court to
appeal to Her Majesty tne Quoeon in  Council against the Judgment
of this Court pronounced on the 7th day of September 1966.

2. That the Order granting Conditional Leave to  Appeal was
given subject to the usual conditions and no conditions were imposed
under Rule 3(b) of the Schedule Ruloes of the Appeals (Privy Council)

Ordinance ((ap. 100).

3. That the Defendant-Appellant has in  compliance with  the
said Conditions:-

(a) On the 6th day of January 1907, doeposited with the
Registrav of this Cowrt the sum of Rs. 3000/~ being
security for costs of Appeal under Rule 3() of the
Schedule Rules and hypothecated the said sum of Rs. 3000/-
by Bond dated the 6th day of January 1967, for the
due prosecution of the Appeal and the payment of all
costs that may become payable to the Plaintiff-Respondent
in the ovent of the Defendant-Appellant not obtaining an
order granting him Final Leave to  Appeal or of the
Appeal being dismissetd for non-prosccution or of Her
Majesty the Queen in (‘'onncil Orderine the Dofendant-
Appoellant  to  pay the Plaintiff-Respondent’s  costs  of
appeal; and

(b) On the 6th day of January 1967, deposited the sum of
Rs. 300/ with the Registvar of this  Court in respect  of
the amounts and fecs roquired by paragrapb 8(n) of the
Appellate  Procedure (Privy  Council) Order 1921 made
under Scction 4(1) of the aforesaid Ordinance.

WIHEREFORE the Defendant-Appellant prays that he be granted
Final Leave to Appeal against the said Judement of this Court dated
the 7th day of September 1966, to Her Majesty the Queon in Coundil.

Sod: Abrabhams
Proctors for Defendant-Appellant.
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No. 16
Minute of Order granting Final Leave to Appeal to the Privy Council
IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for Final Leave
to Appeal to the Privy Council under the Rules
set out in the Schedule to the Appeals (Privy
Council) Ordinance.

S. C. Application Don Peter Mellaaratchy of Reigate, Nuwara Eliya

No. 382 of 1966. and presently of “Craigvar”’, Nuwara FBliya ........
(Conditional Leave) ................... ... ... . .... ... Defendant-Appellant
S C. No. 56(F)/1965 Petitioner.

D. C. Nuwara Eliya vs

Case No. 5409/M.
S. C. Application J. A. Naidoo of Messrs Julius & Creasy, (‘olombo,

No. 5/617. Executor of the Last Will and Codicil of H.J.G.
(Final Leave) Marloy, deceased... ....... .. .. Plaintiff-Respondent
Respondent.

The application of Don Peter Mellaaratchy of Reigate, Nuwara
Eliya, and presently of * Craigvar”, Nuwara Eliya, for Final
Leave to Appeal to Her Majesty the Queen in Council from
the Judgment and Decree of the Supreme Court of the Island
of Ceylon pronounced on the 7th day of September, 1966 in S. C.
56 (Final) of 1965, District Court Nuwara Eliya Case No. 5409M,
having been listed for hearing and determination before the Honou-
rable George Terrence Samarawickiame, Q. (., Puisne Justice, and
the Honourable Victor Tennekoon, Q. (. Puisne Justice, in the
presence of Nimal Senanayake Esquire, Advocate for the Defendant-
Appellant-Petitioner and B. J. Fernando Esquire, Advocate for the
Plaintiff-Respondent-Respondent, order has been made by Their
Loidships on the Eighth day of March, 1967 allowing the aforementioned
application for TFinal Lcave to Appeal to Her Majesty the Queen in
Council.

Sgd: N. Navaratnam

Registrar of the Supreme Couri.

No. 16
Minute cf Order
Granting Final
Leave to Appeal
to the
Privy Council-
8. 3. 67
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P2
Fixed Deposit Receipt issued by the Mercantile Bank of India Ltd.
to H. J. G. Marley.
DEBIT FIXED DEPOSIT a/c 31 MAY 1963
No. 174497

MERCANTILE BANK LIMITED, FORMERLY
THE MERCANTILE BANK OF INDIA LIMITED.

DEPOSIT RECEIPT FOR Rs. 150,000/00
No. 161/310 Colombo, 7th November, 1958.
Recoived from H.J.G. MARLEY to the sum of RUPEES
ONE HUNDRED AND FIFTY THOUSAND ONLY as a deposit
at the rate of TWO AND HALF per cent per Annum to remain
till 7TH NOVEMBER, 1959.
FOR MERCANTILE BANK LIMITED, FORMERLY
THE MERCANTILE BANK OF INDIA, LIMITED.
Sgd. (lllegibly) Accountant. (Sgd. Illegibly) Manager.
Led. Fol. 180

NOT TRANSFERABLE

(Reverse)
12 months interest paid to 7. 11 1959 — Rs. 3750 on 16, 11. 59
12 months interest paid to 7. 11. 1960 - Rs. 3750 on 7. 11. 60.
12 months interest paid to 7.11. 1961 -~ Rs. 3753 on 9. 11. 61.
12 months interest paid to 7. 11,1962 — Rs. 4500 on 7. 11. 62.

N.B. No portion of the within sum can be drawn unless this
Receipt is returned with the cndorsement of the Depositor named in
it. nor can the amouni be drawn for in separate sums by Cheque or Draft.

Where Depositors do not attend personally to receive payment,
and desire payment to be made on presentation of the endorsed Receipt,
they must advise the Bank by letter to this effect, and payment will
be made accordingly, but in such case the Bank accepts no responsibility.

The Intcrest is payable half-yearly, and will cease at the dato
on which the Deposit falls due.

The within Deposit is hereby renewed and falls due upon the
undermentioned date.
Renewed until Interest For the Mercantile Bank

per cect of India, Limited.

102/421 November 7th 1960 21/2y; Sgd: illegibly
103/689 November 7th 1961 21/2% Sgd: illegibly
104/746 November 7th 1962 3% Sgd: illegibly
105/562 November 7th 1963 3% Sgd: illegibly

Prccoods to Security Dept. pl. from Julius & Creasy

dated 29/5/63. . 31 May 1963.
ENDORSEMENT UNDERNEATH

Sgd: (H. J. G. Marley.)

(on 10 ¢ts stamp.) 5. 11. 60.
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Fixed Deposit
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of India Ltd. to
H. J. G. Marley
7.11.58
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D 15
Letter sent by E. Marley to Fernando
‘(aroopna’
(D1) 7.1.60
Dear Mr. Fernando,

I am pleased you have put the labourers on alternate days as
I do not know where the money has gone, I have to borrow from
my husband to pay them, & Mellaaratchy is supposed to be managing,
I am most worried.

We are required by law to give them four days a week work.

Both my husband and I are giving Mr. Jaleel our Power of
Attorney to act as our Agent on DBorakanda, and we both may
come down on Friday.

We would sell to get clear of Mellaaratchy who has only 25,000/
in it whilst we have the threes lacks.

T cannot make out where the money has gone, and we are asking
our lawyer to instruct him to have nothing further to do with the
management.

Please show this letter to Mr. Gurusamy.

We will not take less than 41/2 to 43/4 lacks. I know Mr. Soysa
is interested but it has cost us that.
Salaam
Sgd: E. Mauiley.

D 59
Agreement No. 541 attested by ¥. C. de Saram, Notary Public.
D. L. & F. De Saram Drawn by us
Notaries eic. D.L & F. de Saram,
Colombo. Notaries Public.
ORIGINAL
No. 541.

This Agreement is made the Sixth day of August one thousind
nine hundred and sixty betwean BORAKANDE ESTATE COMPANY
LIMITED a Company duly incorporated in Ceylon and having its
registered office at Kotahena Mills Kotahena Colombo in the Island of
Ceylon (hereinafter referred to as “the vendor” which term or expression
as herein used where the context so requires or admits shall mean and
include the said DBorakande IEstate Company Limited and its
successors) of the ONE PART and EILEEN FLORENCE MARY MARLEY
of “QGavoopna” Nuwara Eliya in the said Island and DON PETER
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referred to as “the purchasers” which term or expression as herein used
shall where the context so requires or admits mean and inclade the
said Fileen Florence Mary Marley and Don Peter  Mellnratehy  and
each c¢f them »nd their and each of thoir respective heirs exccutors
and administrators) of the OTHER PART

WHEREAS :

1. the vendor is scized and possessed of or otherwise well and
sufficiently cntitled to All that and those the estale plantition and
promises called and known wus Mzha Borakande xituste in the District
of Galle Southern Province short particulars whoereof are contained
in the schodule hercto (hereinatter referred to as  “the  said  Maha
Borakande Estate”)

2. the vendcr has agreced to sell and the puvchasers have agreed
to purchase the said Maha Borakande Estate at the price and upon
the terms and conditions hereinafter set forth

NOW THIS AGREEMENT WITNESSETH end it is hercby agreed

as follows:-

1. the vendor will sell and the purchaser will purchase as on
and from the first day of November one thousand mnine hundred
and sixty (hercinafter referred to as “the date of sale” at or for the
price or sum of four hundred and twenty five thousand rupees
(Rs. 425,00¢/-) of lawful money of Ceylon and upon and subject to
the terms and conditions hereinafter contained the said  Malia
Borekande Estate togethor with all the growing crops and  produce
theraof and the buildings bungelows factories labourers’ lines fixed
plant and machinery tools equipment and implements in us furniture
(other than furniture belonging to the superintendent or members of
the eshate staff) ca*tle carts and (save as heveinafter excepted) all
other the live and dead stock thercon or thereto helonuing and all
rights ways privileges casements servitudes and appurtenances  what-
soever to the said Maha DBorakande Iistate belonging or in anywisce
apportaining (all of which are hercinafter referred to as “the  said
Maha Borakande listate and premises™)

2 (a) Thera shall bo excluded frem the said sabe-

(i) all rubber latex collected prior to and lying on  the said
Maha Borakande FEstato as at midnight on the thirty firs
day of October onc thousand nine hundred and sixty and

(i) all manufactured rubber and all coagulum in process of
manutacture into rubber on the said Maha Borakanda Iistate
as at midnight on the sid date
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all coconut crops that have been plucked prior to and lying
on the said Maba Borakande Estate as at midnight on the
said  date

The foregoing shall be and remain the property of the vendor

The vendor shall have the right to complete at its own cost
and expense after the first day of November one thousand
nine hundred and sixty in the factory on the said Maha
Borakande [state the manufiocture of the aforesaid rubber
latex and coagulum and to pack and remove the manufactured
rubber The purchase:s shall be bound and obliged to allow
the vendor to have and exercise all such facilitics in or upon
the said M-aha Borakande Estate s the vendor may require
for suchh purposs The vendor shall also have the vight to
remove at its own cost from the said Maba Borakande Estate
all tho aforesaid cuconut crops The purchasers shall be bound
and obliged to allow the vendor to have and exercize all such
facilitics in or upon the said Maha Borakande Estate as the
vendor may require for such purpose

There shall be excluded from the said sale all rice grain
and foodstuffs provisions and other consumable stores packing
and curing materials liquid fuel acid sulphur lubricating oils
hessian gunny bags coke coal firowood asbestos shects galvanised
iron sheets  and piping timber unused tools and implements
spare machinery parts electrical stores and building matorials
estate supplies and  stocks of unapplicd manure and all other
articles generally regarded as estate stocks (all of which aro
hereinaftor yeferrod to  as  “the said cstate stocks”™) on the
said Mana Dorakande listate as at midnight on the thivty firvat
day of October one thousand nine hundred and six‘y
The snid estate stocks shall be purchased by the purchascrs
from tho vendor at the cost thereof delivered on the said
Maha Borakande Iistate and the purchasers shall prior to
cempletion pay to the vendor on account and in respect thercof
such sum o8 the vendor shall cstimate as the cost of such
ostate stocks The actual amount pavable for such estate stocks
shall be ascortained and  adjusted as soon as practicable :ufter
the thirty first day of October one thousand nine hundrod
and sixty

o The sale of the said  Maba Borakande Isiate and promises
shiall be 1102 o yrtonoes ¢ rosimilay .

e e }nl)tr ‘ltl‘kﬁnl mortgages and other similar charges created
y yendor but shall be subject to (a) all conditions provisaes and
rescrvations set forth and contuined in the crown grants and octher
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documents of title 1elating to the said Maha Borakande Estate
(b) a1l incidents of tenurc tenancies rights of way watcer
rights village settlements pending contracts leases tcnancios
and agreements (¢) all chicf quit :@nd other rents snd outgoings
and all rights servitudes and easements  (if any)  affecting
the same ond (d) all such rights as the Crown mpy now or
hereaftor have or coxercise with vespect to all or sny of the
rivers streems  weter-courses channels roads and paths and
reservationi for the same in or passing through the sxid
M:eba Borakande Istate and to the water flowing in the
said streams water—-coursss and channels The purchasers shall
indemnify #nd kerp the vendor indemnified and saved harmless
in respect of the foregoing

4. The purchascrs accept the title of the vendor to the said
Maha Borakande Estet:

5. The purchascrs having inspected the snid  Maha Borakande
Istate and promises are sutisfied with the state order and condition
of the said Maha Borakande Estatc and premises and of the portions
thereof which are planted in rubber and coconut and no objection
shall be made nor shall ény compensation cr reduction of the purchas?
price be claimed Ly the purchascrs in rospect of the state order and
condition thorcof nor shall the vendor be liable in damages to the
purchasers except for wiltul wasic or damage arising from gross
negligence in supervision or management between the date of this
agresment and delivery  of possession of the said Maha Borakande
Estate and premisos es hereinafter provided in  particular no objection
vhall be mede nor shell eny compensaiion or reduction in respect of
the purchase price be claimed by the purchasers nor shall the vendor
he liable in damnge: to the purchasees for any  failure on the part
of the vendor to maintain or cultivate the sald  Maha Dorakande
Estate and premires or any pert thaedt or to earry out any works
thercon by reascn of (a) anyv strike civil commotion or stoppage of
works (b) the excrcise by any member or members of the Jabour foree
cmployed on the s2id Mabha Borakande Estate and premises of his or
their rights under the provisions of ndtifications made under the
Wages Beoard Ordinance and relating to annual holideys or (¢) any
matter bevond the centrol of the vendor.

6. Demege to or destruction by fire or othevwis» of the factory
machinery #nd buildings on  the said Maha Bo rakande Estafe and promises
cr any cof them or of the plantations growing theraon or any part
cr parts thereof previous to the conveyance of the »=id Maha Berakande
Estate and premises to the purchasers shall not entitle the purenas:rs
to elaim & rescision or  cancellation or any  modificetion  whatsover
of this agreement or render the vendor liable in  damagos to the
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purchasers notwithstanding that such damage or destruction was due
to carelessness  or negligence on  the part of the cstabe  staff The
purchascis shall however be entitled to their completing the purchase

to receive all sums recoverced undor the insurancss for the actual

value of the property at the time the damage or destruction was
caused ©r  occurred before or prior to the exccution of the conveyan ce
m favoar of the purchascrs previded however that if on tho due date
occurs relating to the said factory machinary and buildings each such
damage or dostrietion  for comploliing the s:le such moneys shall not
have been rcceived or recovered sucir completion shall not be delayed
on that account.

7. The said Mana Borakande Estate and premises shall be deszribed
in the deed of cerveyarce in favour of  the purchasers according to
the desciipticn centained in the title dewils in favour of the wvendor
(together with a desceription to be compiled from the estate plan should
the purchasers so require it) which description shall be deemad to be
correct. No objection shall be madoe or compensation or adjustment in
the purchase price claimed by the purchasers or the vendor on account
of any error in quantity (whether in respect of the planted acroage or of
the acreage gencrally) or misdescription should such be found as this
agreement is for the sale of the said Maha Borakande IEstate and
premises ad corpus and not ad quantitatem

8. The vemlor will nol give an express warranty of or undertake
to warrant and defend tho title to the said Maha Borakande Ilstate
and premises Any implied oblication to warrant and defend tho title
shall be expressly excluded in the deed of conveyance in favour of
the purchasers and the said conveyance shall not contain any
convenants for title or otherwise on the part of the vendor save a
covenant for further assurance

9. The purchase shall subject to the provisions of clawuse 20
hercof be completed on or before the Thirty First day of October
One Thousand Nine IHundred and Sixty by the purchasers

(a) tendering to the vendor at the office of Messrs D. L. & F. de
Navam 47 Alexandra Place ('olombo a deed of conveyvance of
the said Maha Borukande Estate and premises in favour of
the purchasers propared in accordance with the provisions of
this agreement a  draft of which conveyance sha'l  have
previously beon submitted to and apprevad by the said
Messis D, L. & F. de Saram )

(b) paying to the vendor the purchase cousideration f Four
a f] \ 0
Hundred and Twenty Five Thousand Rupeos (Rs. 425.000/-) and

(¢) gayl{;g to the vendor such other sums of money, as may be
ue he vendor i ' ' th
y the purchasers to the vendor in terms of this agreoment
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The vendor shall thereupon at the cost and expense of  the
purchasers execute the said conveyance

10. Payment of the said purchase price shall be made by means
of a banker’s draft or banker’s cheque drawn on a Bank in Colombo
in favour of the vendor.

11. (a) Upon the execution of the conveyance as provided in
clause 9 hereof possession of the said Maha Borakande
Estate and premises shall be given to the purchasers but the
purchascrs shall have no cause of action against the vendor
whether for the recovery of damages reduction of the
purchase price rescission of sale or otherwise howsocver
if the vendor shall fail to place the purchasers in vacant
possession of any portions of the said Maha Borakande
Estate and premises which:—

(i) are not planted in rubber or coconut

J

(ii) have not been built upon
(iii) do not consisi of roads, or
(iv) are not covered by deeds in favour of the vendor

(b) If any member or members of the labour force employed on
the said Maba Borakande Estate and promises shall remain
on any part of the said Maha Dovakande [Istate and
premises after the Thirty First day of October One Thousand
Nine Hundred and Sixty and shall refuse or bo unwilling to be
employed by the purchasers or if any members of the
suhordinate staff shall notwithstanding the termination of his
services by the vendor remain on the said estate after the
said date the purchasors shall not be entitled by reason thereof
to make any claim against the vendor whether by way
of damages or otherwist but shall accept delivery of
possession of the remainder of the said Maha DBorakande
Estate and promises and tho vondor shall theroup n be
deemed to have fulfilled its obligation under the provisions
of clause 11 (a) hereof

120 All rents rates taxes and all recurring liabilities and outgoings
of the vendor in respect of the said Maha Borakande Estate and
premises shall be apportioned betwesn the vendor and the purchasors
as on the Thirty I'irs5 day of October One Thousand Nine Hundred
and Sixty and the purchasers shall pav to the vendor their proportion
rhercof

13. (a) The purchasers ~hall ar on and from the first day of
November One Thousand  Nine Hundrod and Sixty take
over and employ those memboers of the labour force employed
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on the said Maha Borakande Estate and premises as shall
willing to be employed by the purchasers on torms not
less favoursble than those they mow enjoy and shail as
from the same date be liable for and pay the salarics
wages and other bepefits of such labourers and including
holiday pay and other benefits and undertake and conform
to all «chemes and awards relating to their torms of employment
including pensions and other schemes

The purchasers shall on the vendor paying to the

purchasers or the labourers holiday pay to which such 10

persons are entitled grant to such labourers such holidays
which such labourers have earncd but have noi taker during
their employment with the vendor

In respect of such labourers who have carned matornity
benefits and holiday pay the veundors cbligation xhall be
restiricted to such  henetfits which  oceur prior to tho first
day of November Ore Thousand Nine Hundred and Sixty
and the purchasers shall bs liable for and pay all matornity
benefits and holiday pay =2s aforesaid in respoct of all which
occur cr are payable on or after the first day of Novemb r
One Thousand Nine Hundred and Sixty

The purchasers shall in respect of all the atorosaid
matters in this  clause specified indemnify and keep the
vendor indemnified and saved harmless against all claims
in respect thereof

(b) The vendor will on cr before the thirtieth day of Septembor
One Thousand Nine Hundred and Sixty notify the labour
force that the vendcr will cease to employ them after the thirty
first day of October One Thousind Nine Hundred and Sixty
and that the purchasces have agreed to employ them on the
said Maha Borakande Estate and premises as on and from
tgh(" first day of Ncvember One Theousand Nine Hundred and
A‘iXty‘

1. The purchasers shall take over and fulfil all contracts relating
to the said Maha Borakande Estate and premises existing or partly
fulfilled on the date of sale and indemnify the vendor in respect
thoreot

15, The purchasers have at or before the exccution of this aoreiment
deposited with the vendor a sum of forty two thousand five hundred
rupecs (Rs. 42.560/-) of lawful money of Cevlon by way of (l(;por;it
(the receipt whercof the vender doth hereby admit and acknowlarao)
which said sum shall be applied by the vendor in par: payment “of
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the purchasc consideration for the said Maha Borakande Friato and
premises upon the due completion of the purchese by the purchasers
provided in this agreemeoent if upon this agreement becoming unconditional
the purchasers shall fail to complete the purchase as providid in chwse
9 hercof then and in that event either (a) this aercement  <hall
forthwith be deemed to be cancelled and be of no effeci ard the said
sum of forty two thousard five hundred rupees (Rs. 42, 500/-) of lawful
money aforesaid deposited with the vendor by the purchasers as aforesaid
shall thercupon be forfeited to the vendor or (b) the vendor shiall
have the right (on giving to the purchasers on or before the fifteenth
day cf November Ornoe Theusansd Nine Hundred ard Sixty notice of
its intention xo to do) to erforce specific performance of th: agreement
herein entered into by the purchasers and to claim the damages
(it any) suffered by the vendor by reason of failure aforesaid of the
purchasers

16. If the purchascrs shall have duly obstrved and performed the
terms and conditions sct forth in this agreement and on the part of
the jurckasers to be cbrserved and performed but the vendor s<holl
upon this agreement becomirg unconditional have wilfully rcfused to
cause to be executed the conveyaree in accordance with the provision
of clausz 9 hereof the vendor shull repay to the purchasers the said
sum of forty two thousand five hundred rupoess (Rs. -12,500/-) of lawful
mcrey afcresaid depesited as aforesaid  without intevest thereon and
the purchesers shall Lo entitlod either to recover from tae vendor a
like sum as and by wey of liquidated dam-ges and not asa penalty
or to erfercee the  specific performence of the agrecment  hercin
entered into by the verdor and to l2im the damegos (if any) suffored
by the purchasors by roason of the failure aferesiid c¢f the vendo

T

17. It ths purch=sdes having tendwed the pacchass  price  and
transtfer in their favour and «ll moneys payable hercin the vendor owing to
any unforescon circum:tances shall fail t) complote the sale within the
time and in the manner specifiad horaand:r th» swm: shall not affech
this Agreement or eynexl the sate whicth «hall by completed ex soon
a5 possible after such circamst:rees ecwsa to obtain or apply and any
such dolay shall not make the vendor lisble for damages infovest o
compensation or ontitle the purchasers to a reduction in the purchasoe
price Notwithstanding sucn  delsy the purchasars shall pay to the
vondor the full purchase price on or bafore the thirty first Qay
of October On» Thousand Nine Hundrail and Sixty and on  payvmont
in full of the siid purchass price and of other movrerys du hereundor
the vendor will give to the purchasers possossion of  the  said
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Maha Borakande Estate and premisos on tha first day of Novombor
One Thousand Nine Hundrod and Sixty and shall execate the nesssary
decd of transfer as soon a5 procticably after such  circums wneos
shall ccase to cbtain or to «pply and the purcivisers shall indemnifv
and keep the vendor indemnified against anv claim for Income Tax
Profits Tax Super Tax or other tax or levy that may be made agninst the
vendor in respect of the profits or otherwise in respect of the said Maha
Borakandc Estate and premisos ~ubsoguent to the first day of Novoambor
One Thousand Nine Hundred and Sixty

18.  All referemces in this agreement to the date on or  boafore
which the purchase sball be comploted by the purchasses shall be
deemed to be of the csstnce of tho contract for the wsale of the
said Maha Boakande Iistate and premises and the purchasors if  in
defaunlt shall not be entitled to any relief wharsoover whether at law
or in cquity

19. This Acrerment and the sale of the said  Maha Dorvakande
Estato and premises shall not be affected in any manner whatsoover
by rceson of any action already faken or which may horeafter be
taken by the Govarment of Ceylon cr any other authority to acquire
the whele «r any pcrtion of the srid Mohs Borakande Lsiaty awd
premiscs The purchase shall notwith<tanding =uch acquisition proveedings
be completed in »ccordance with the provisions of this  Agreement
without “ny c¢luim being mode by the purchasors for compens»tion or
an adjustment of the puarchase price. Subject to  complotion  the
purchasers shall be entitled to any moencys which may be paid in
respect of any acquistion and all sers which requir: to be done and all
steps whichi require to be taken in such acquisizion proceedinrus shall be
done and taken »* the cost and cxpens: of the purchasors.

20. This Agreement is condibional upon th veador on or before
the thivty first day of October One Theusand Nine Hundred and
Nixty obtaining the consent of the Board under the Tea and Rubber
Estates (Control of Fragmentation) Act No. 2 of 1958 to the sale of
the said Maha Derakende Tstate and premises and or upon the vendor
eh*aining the autheority in pursuance to any stoatute liw or  Act of
Pavliament in that behalt  centrived  (if necessary) and  upon  the
foregeing condition  being  tulfilled  this  Agrecmoens  shall  forthwith
cease to be  conditional and  the  sale shall ba compintxd as
hercin provided if the aforcsrid condition shall not he fulfilid on or
before the thirty first day of October One Thousand  Nine  Hundred
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then either of the partics hereto mey by seven days provious notice
in writing to the other vescind i Agreement and on the expiry of
such notice this Ngreement shall be null and veid and thereapen te
vendor shall forthwitih refand the said sam  of fory  two thousand
five hundred rupees (Bs. 42.000/-) free of intcrest 0 the purchasers
and subjct thereto noither party shall have any claim upon the othor

21, Tho purchasers shall bear and pay all stamp duties costs and
expenscs of and incidental to examination of title and to the preparation
exocution and vegistration of the transfer in  their favour and will
furnish to the vendor a cortificd copyv of sach deed of transter all
stamp dutics costs and expenses of and incidental to the preparation
and executions of  these  preseun!s shall be borne and paid by the
vendor on the one hand and the purchasers on the other hamd in
equal shares

22, Any notice vequired to be given hercunder shall be sufficiently
civen by sending the same by post ander rvegistered cover addressed
in the case of a notice to the vendor to care of Messrs. D, L. & 17 D, Savam
Prociors 47 MAlexandra Plwe Colombo and in the case of o notice to the
purchasers to cave of Messrs de Silva & Mendis, Proctors Siaie Bank
Buildings (‘olombo

In Witness whereol the vendor has caused its common seal to ho
affixed and the purcunas- s have sof  their vespective hands to these
presenss and to three ochers of the =ame fepor and da'c ab (Colombo
aforcsadd this sixth day of August Ono Thousand Nine Hundred and
Nixty

THE SCHEDULE ABOVE REFERED TO
A that and those the estate plantations and premises called and
known as Maha DBorakande Divirion compriving the varicus allotments
of lands containing in extent about three hundred and nincty ninc
acres two roods and twenty percies (309a-2v-20p) of Borakande  Group
sitwiate in the villioe Karandeniva of  Ambalancoda  Division of the
Wellaboda Patta in the District of Galle Nouihern Province

The Common Seal of the said Borakande Iistate Company Limisod
15 hercto affixed in the prosence of

Sude Ananda U de Nilva
wed, T £ de Nilva
Directois.
who do bhereby atrest the sealing thereof
Sod, FC0 De Saram
N P.
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WITNESSES
Sed. H. J. G. Marley
Sed. T. J. N. Booso

Signed by the said Eileen Florence Mary Marley

at Colombo on this Sixth day of August Sgd. Eileen Marley
One Thousand Nine Hundred and Sixty in our presence
Sed. H. J. G. Marlev Sgd. F. C. De Saram
Sgd. T. J. N. Booso N. P.
Signed by the said Don Poter Mellaaratchy
at Colombo or this Sixth day of August Sgd. D. P. Mellaaratchy.
One Thousand Nine Hundred and Sixty in our presence
Sed. H. J. G. Marley Sgd. F. C. De Saram
Sed. T. J. N. Booso N P

I, Frederic Cecil de Saram of Colombo in the Island of Cevlon
Notary Public do hercby certify and attest that the foregoing instrumont
having been duly read over by Ananda Ernest de Silva and Tissa
Emmanuel de Silva both of Colombo aforesaid two of the Directors
of thc withinnamed Borakande Istate Compsany Limited and by the
withinnamed Eileen Florence Mary Marley and Don Peter Mellaaratchy
and having beven further read over and explained by me to them
in the presence of Hubert John Goddard Marley of “Garoopna”
Nuwara Eliya in the said Islind and Tuan Jaffecr Noor Booso of
No. 16 Mosque Lanc Colpotty Colombo aforesiid the subscribing
wiinessas theroto all of whom are known to me the common seal of
the said Borakando Istate Company Limited was affixed in tho
presence of and the same was signed by the said Ananda Erncit de
Silva and Tissa Emmarus! do Silva as Directors as aforesaid and by
the said Eileen Florence Mary Marley (who signed her name as
“Eileen Marley™) and Don Peter M-llnaratchy and also by the said
witnesses and by me the said Notary in the presenc: cf one another
all being prosent at the =am: tim> at Colombo aforesaid on this
sixth day of August One Thousand Nino Hundred and Sixiy

I further certify that the duplicale of this instrument bears one
stamp of ten rupoes and the original a stamp of one rupee which
stamps were supplied by D L. & F. Ds Saram of Colombo aforesaid

I also cortify that the consideration of Rs. 12.500/- hereinmentioned
was paid this dav by cheque No. A/7 330817 dated Gth August 1950
drawn on the Nuwara Eliya Branch of The Bank of Ceylon in favour
of the vender by Mr. D. P. Mellaaratchy

Which T attest

Date of Attestation Sed. I C. De Sa
Gih August 1960.) " Notary Public.

(SEAL)
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P 12

Letter sent to de Saram by
H. J. G. Marley
Garoopna
Nuwara Kliya,
7. 8. 60.
Dear de Saram,
[ am sending by Peter Mellanratchy a cheque in his favour

50,000/- on a/c of this Bomkanda affair - Will you kindly do tho
10 necessary with de Silva & Mendis proctors —
Yours sincerely
Sgd. H. J. G. Marley

P 7
Mercantile Bank Cheque for Rs. 50,000/- drawn by H. J.G. Marley
in favour of the Defendant

No. V 591427 (‘olombo. 7. 6. 1960
MERCANTILE BANK LIMITED FORMERLY )
The Mercantile Bank of India Limited.
(‘olombo.

Pay D. P. Mcllaaratchy
Rupees Tilty Thousand

20 Rs. 50,000/ -

P 7A
Endorsement on the reverse of the Cheque marked P7
Plesse Credit my Account.

Sed. D. P. Mcllaarately,
Placed to payee'’s credit
For DBank ot Ceylon.
Nuwara Iliya.
30

Manager.

Pi2
Letter sent to
de Saram by
H. ]. G, Marley-
7.8.60

p7
Mercantile Bank
Cheque for
Rs 50,000/-
drawn by
H. ] G. Marley
in favour of the
Defendant—
7.8.60

P7A
Endorsemert on
the reverse of
the cheque
marked P7
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D 10
Letter sent to M/s De Silva & Mendis

D: AA
9th August, 1960.
Maessrs. de Silva & Mendis,
Proctors.
Colombo.
Dear Sirs,

BORAKANDA ESTATE

We understand that you have in hand a transaction relating to
an estate of the abovenamsd which at present belongs to the estate
of the late Sir Ernest de Silva. The estate is being purchased by
Mrs. FEileen Marlecy of Garoopna, Nuwara Eliya and Mr. D. P.
Mellaaratchy of Nuwara Eliya, in equal shares.

We understand that you are preparing the transfer in favour
of the purchasers and also a mortgage in favour of A.I.C.C. to
secure @ sum of Rs. 200,000 which is being borrowed by the
purchasers from that Corporation.

We further understand that the purchase price for the estate
20 Rs. 425,000 and that it is to be provided as follows:-

Loan from A.I.C.C. ... Rs. 200,000
To be provided by Mrs. Marley ... Rs. 50,000
To be provided by Mr. Mellaatatchy ... Rs. 50,000
Louan by Mr. H. J. G. Marley ... Rs. 100.000

Total ... Rs. 400,000

That leaves o sum  of Rs. 25,000 regarding which wo are told Mr.
Mellaaratchy has mado arrangemsents of some kind with the vendor.

We are writing to you under instructions from Mr. H.J. G,
Marley with reference to the loan of Rs. 100,000 which is to be made
by him. His instructions are that he will lend Rs. 50,000 to his wife
(the arrangements rolative to which we shall deal with in  due
course) and he is lending the balance sum of Rs. 50,000 to Mr.
Mellaaratchy. Mr. Marley's cheque for this sum was handed to Mr.
Mellaaratchy this morning and he will endorse it and hand it to
you for disposal - partly, wo understand, as the 10% deposit to be
paid to the vendor and the balancy to br applied by you towards
CXPCenSes.

Mr. Marley roquests you in due courst to prepare a  mortgage
bond in his favour to be signed by Mr. Mellawratchy whereby the
latber will morbgige his undivided half-shara of the estate to My,
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Marley as security for the loan of Rs. 50.000 made to him by the
cheque which he is to hand to you this morning, nsmely cheque
number V 591427 dated the 7th August 1960 drawn by Mr. H.J. G.
Marley in favour of Mr. Mellaaratchy.

The terms of the loan ave that it will carry interest at 21/2%
payable querterly and, provided the interest is duly paid, Mr. Marley
will not demend repayment before the 3Ist December 1963, after
which the ican will continue (subject of course to payment of interest)
until payment is required.

We shall be obliged if you will let us know at your convenience
the date when completion of the purchase is expected to take place
so that we may arvange for Mr. Marley's loan to Mrs. Marley to be
made,

Kindaly in due course send us the secondary mortgage bond in
favour cf Mr. Marley. His full name is Herbert John Goddard Marley.

Yours faithfully,

P 25
Letter sent to M/s. F. J. & G. de Saram
by M/s De Silva & Mendis

Do Silva & Mendis.
Colombo.

Our Ref. No. J/7609/F. P. O. Box 834

State Bank Buildings,
Colombo.
16th August 1960.

Messrs., K. J. & (3. de Saram.

Prcctors,

Colombo.

Dear Sirs.

BORAKANDE ESTATE

We are in receipt of your letter of the 9th instant, the contents
of which we note.

We have not yet received final instructions from our -clients
regarding the manner in which the purchaso price is to be made up,
but we tnink that the particulars stated in your letter are substantially
corteet.  Weo shell after we receive full instiuctions, send you a draft
of tho secondary bond to he siencd by My, Mellaaratchy in  favour
of Mr. Marley.

Yours faithfully,
Sed.

D 1o
Letter sent to
M/s De Silva &
Mendis—
9.8.60

— Continued

P25
Letter sent to
M/sF. ). & G.
de Saram by
M/s De Silva &
Mendis—
16.8.60
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D60

Application to the Agricultural and Industrial Credit Corporation

of Ceylon for a Loan
The Agricultural and Industrial Credit Corporation of Ceylon.

Form No.2 (1/60)

INFORMATION REQUIRED FOR VALUING AGRICULTURAL
PROPERTY
(For each land to the mortgaged please send one form. Where separate

lands now form one contiguous block one form will su ffice)

1. State name/s and:

|

1. Mrs. Eileen Florence Mary Marley

address/es ‘ “Garoopna” Nuwara Kliya. 10
2. Don Peter Mellaaratchy
| “Carstairs” Nuwara Eliya.
2. (a) Name of laund : t Maha Borakanda Estate.
(b) Is there any other name \
by which it is known? | No.
3. (1) State the Revenue |  Wellaboda Pattu, Galle
District and the DR O's l
Division | 20
(b) State name of the ‘
Village Committee and Karandeniya Villago (‘ommittec.
the land tax payable
aunually ;
1. Names of adjoining land ‘ Provideui Estate Chettinard
owners: Corporation
5. (a) Area of land and - 337 Acres Rubber: 58 Acres Coconuts
nature of the plantation 4 Acre paddy.
(h) Please give the numbor - No. 1576 of 6th November
and date of Survey Plan 1919 J. H. W. Smith 30
and name of Surveyor:
(¢) It the plantation is
eithor rubber or tea, | Rubbeor. Registration No. 91/E2/G50
siate the regisiration '
number of the proporty. 1
. (a) Nearest motorable read Ambalangoda Elpitiya Road turn

and distance from
nearest motorable road
(state from which milo
post on nearcst motovable
road). Is road approach to
the property motorable?

Right near the 5th Mile Post. On the
Estate road halt mile to the office.
Motorable

40
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(b) Does the property abut
upon a public road ?
If not, is there a direct
right of way from a public
road ?

Attach or draw on reverse
of this form, Sketch showing

D 60
Application to
the Agricultural
and Industrial
Credit
Corporation
of Ceylon for a
Loan
19.8.60

—Continued

Yes.

approach to the property

7. Since when are vou in
10 pcssession ?
If not, state reasons.
8. (a) State your valuation | Rs. 525,000/~
of the property : i
(b) What is the net 3
annual income from , )
the property ? | Rs. 35,000/
9. Your valuation of the buildings:] Rs. 75,000/~
Areany (fthe buildings insured?]  Yes: Smoke House Rs. 15,000/~
It so, fcr hew much ? Rubber aud Rice Store Rs. 7,000/-
20 10. Give en acccunt of the Rubber Coconuts:
crcp for ihe lost 3 yeens e o6 . U
and your cstimate for the 19‘)’/’ ‘:8 %}’f7 lbs  1957/58 103912
current vear 1958/59 98369 1bs  1958/59 9499
1959/60 102451 1bs  1959/60 85022
Ruhber 100,000
Coconut 100,000
11. Give a complete census of Coconuts, Trezs in bearing 3474
trecs, if the estaic is a Trees in blossom 156
Cceonut Fstete, specifying
(r) bearing trees : Trees in stem 264
30 ‘by irees with stem and tho Young Palms 125 4 yrs,
tge of vemaining frocs. Ycung Palms 264 O yrs,
12. (2 What extent of vour -
land is in jungle or
undevelcpcd ? : Nil
(by Irsyour Iand subject to
floeds ?
Lf so, siatn extent: No.
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I/We affirm on oaih that the above statements true and

correct o the best of myjour knowledge and belief.
Sgd. Eileen Marley
Sgd. D. P. Mellaaratchy
Signature of each applicant.

D 60 are
Application to
the Agricultural
and industrial
Credit
Corporaticn

of Ceylon for a
Loan

19.8.60

—Continued

Date: 19th August 1960,

Form L. A. (10/37)
THE AGRICULTURAL AND INDUSTRIAL CREDIT
CORPORATION OF CEYLON

Particulars for the Information of the Logiu Advisers of the
Corpoeration. 10
1. Full Name, address and 1. Murs. Eileen Florence

date of birth of each Mary Marley “Garoopna”

applicant. Nuwara Eliya. 30th Docember

1899

2. Don Peter Mellnaratchy.,
Carstairs’ Nuwova Eliya.
27th January 1912.

2. State full name, age and

present address of cvery
legal heir of each applicant

1. Hebert John Goddard Marlay

husband 83 Years.
Hycinth Mellaaratchy wite 29 20

mentioned in cage 1. yoars. Rita Mellaaratchy

daughter 18 Yus.

3. Give the name extent and ,
situation of the property or !
properties you cffer as security.

N

Maha Borakanda Istate,
Ambalangoda Elpitiya Road
the 5th Mile Posi.

near

Title traceable up to the Crown
you acquired the property or Grant.

\
4. Give the history of title or how /
properties you offer as sseurity |

Borakanda Estate Co., Ltd.

5. (Give the names and addresses )
Kotahona Stores. Colombo 13. 30

of the present owners in casoe
you are nct in possession ot the
property.

6. How iong have you been in ’
possession of cach land? |

~1

How long Fave your prede- [ Over one hundred years.

cessors in title been in posses- J
sion of each land?
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Is there any mortgage of lease or
any other encumbrance on tho
land/s mentioned in column 3
above ? Give full particulars.

Has there been or is there any
litigation about the lands at any
time or is there likoly to be any ?
Give numbers of cases and state
tho result of each case.

No.

10

10. Arethe properties in column
Jabove under notico of acquisi-
tion by Government or are they
likely to be acquirved in the
foresecable futurve ?

11.

Are you a Government debtor,
or Guarantor to a Government
debtor, or the Exccutor or
Administrator of any Estate or
(Gtuardian of any minors ?

20 12

Has the property mentioned

in cage 3 been at any time the
subjoct matter of an application
to tho Debt Conciliation Board ?
If o, state the dato of that
application and its result,

No.

30

to

undcrmentioned cago.

We affirm on oath that the above statements are true and correct
the best of our knowledge and belief.

Date 19th August 1960.

Sgd. Kileen Marley

Sgd. D. P. Mellaaratchy
Signature of each Applicant.

THE AGRICULTURAL AND

INDUSTRIAL CREDIT CORFORATION OF CEYLON.
Application for a loan on the sccurity of Agricultural
Ploase give brief but complete answers to questions

be given in respect of each applicant.

Form No. 1 (6/59)

property
in each

It the application is made jointly by two or

more persons, the information required in cages 1, 3 and 11 must

40

1.

State (a) Name in full
(b) Age and date of birth

1. M»ys. Tileen Floronce
Marley, 61 Yurs.

Born 30th  December

“Garoopna”, Nuwara Eliya.

Mary
1899,

D &0
Application to
the Agricultural
and Industrial
Credit
Corporation
of Ceylon for a
Loan
19.8.60

~=~Continued
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D €0
Application to
the Agricultural
and Industrial

(¢) Postal Address:

(1) Occupation

2. Don Peter Mellaaratchy 48 Years.
Planter. Born 27th January
1912. “Carstaivs” Nuwara Eliva.

propertics  offered  as
security? If so, give details
of every suhe mortgage,
lease or othxr lien. )

Credit
o E‘L‘;?Z‘J‘}Er a 2. State full name, age and 1. Herbert John Goddard Marley,
o o present address of every legal husband. 83 years.
_ Continued heir of each applicant mentio- 2. Hycinth Mellaaratchy wife 29
ned in cage 1. yoars, Rita Mellaaratchy, daugh-
ter, 18 years.
3. (a) Areyouacitizen of Ceylon? | 1. British Subjsct living in Ceylon
If so, state whether by des- forover 20 Yeirs. Husband living 10
cent or by registration; here 63 years.

(b) 1f you arc a citizen by 2. Citizen of Ceylon by Descent, My
descent, state the place father and I were both born in
where you and your Kandana Colombo District.
father were born.

(¢) If you are citizen by
registration, state number
and date of certificate of
registration. |

4.  Amount of loan and the purpose Rs. 250000/- 20
for which it is required. Ploase To complete the purchase.

give full details. ‘

5. What is the property offered | Maha Borakanda Tstate 399
as Socurily ? | Acres Ambalangoda Elpitiya Road
X ' oth Mile Post. Rubber; Coconuts and

In rospect of each land offered ' Paddy 5 Miles from Ambalangod:.

as security, mention its name,

extent, situation and nature of |

its plantation. The route by \

road to each property must l 30

also be described, giving the ‘

namo of the nearest Provincial

Town and distance therefrom.

6. (a) Has the property been to | No.
your personal knowledgo, |
or is it now. the subject |
matter of any litigation? |
If so. give full details.

(b) Aro thiere any cncumbra- ' No,
nces on any one cr all the 40
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7. Wasanapplicatica for this loan ' No.
on the seme security made to the
State Mortgage Bank? If so, ‘
with what results?

8. Have you previously applied io . Loan No. 1002 amount granted
the Corperation? If so, state the | Rs. 225,000/~ Balance due now
date of cach such «pplication | Rs. 125,925.88
and the result. If you have been
grantcd financial assistance, stato

10 the loan number. the amount
granted and tho amount now due
9. How long have you «.nd your | Since 1844 by Crown Grant.
predecessors in title been in |
pessession of each property |
mentioned in cage 47 \
10, State period required for |
repayment if a loan is granted ’l 20 Years.
11. Do yvou pay Income tax in |
Cevlon J
20 I/WE AFFIRM ON OATH THAT THE ABOVE STATEMENTS ARE
TRUE AND CORRECT TO THE BEST OF MY/OUR KNOWLEDGE AND
BELIEF.
1. Sgd. Eileen Matley,
2. Sgd. D. P. Mellaavatchy,
Date 19th August 1960. Signature of each Applicant.
The Manager, “GAROOPNA”
A L C C.of Ceylen, Nuwara Eliva,
Colombo.
Dear Sir.
30 I have in The Mercantile Bank Rs. 42.330.80: In Shares T have

Rs. 22940/~ and T have no debts. My husband i an Income Tax
Payer and hix lIitale in Ceylon is worth Rs. 1000,000/- Tt any
particulars are necded on this please contact Mr. David I. Maartensz
of Messes F.J. & G. De Saram Proctors Colombo,

Yours faithfually,
Sed. Eilcen Marley.

D 60
Application to
the Agricultural
and Industrial
Credit
Corporation

. of Ceylon fora

Loan
19.8.60

—Continued
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Bank o?geylon D43
ff:;ﬁ?:?;sfgran Bank of Ceylon Statement for August 1960 in respect of
respect of Defendant’s Account No. 1001.
D. P. Mellaaratchy Esq.,
“Riegate”,
Church Road, 1001 Nuwara Eliya
Nuwara FEliya. Jt. A/C.
In Account with
Bank of Ceylon.
Date  B/F Particulars Withdrawals Deposits Balance
1960 Rs. cts. Rs. cts. Rs. cts.
Aug. BF 47 77
9 Cash 1000. 1047 . 77
10 815 1000 . 47 . 77
11 D Tax . 53 47 . 24
13 Tfr. 50,000. 50,047 . 24
16 818 25 .
819 300 . 19722 . 24
17 817 42500 . 7222 . 24
19 822 1000 .
820 160 . 20 6062 . 04
20 823 175 . 5887 . 04
21 824 315 . 5672 . 04
22 801 200 . 5372 . 04
23 825 90 . 0282 . 04
24 Chg. Bk. 1.50 5280 . 54
25 821 96 . 838
802 271 .70
807 99 . 05
805 34 . 04 4778 . 87
26 803 1038 . 74 3740 . 13
27 806 24 3716 . 13

DD
o
o
o
(=)
[\~
<
o

3516 . 13
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P24

Copy of Current Account of Mrs. E. F. M. Marley for the period
31. 8. 60 to 31. 12. 60

Mercantilo Bank Limited.
Colombo.
In Account Current with
Mes, 1. F. M. Marley 3395
Dr. ('r.
1960 1960
10 Sept. 6 ToD. P. Mellaratchy 216 21250.  Agst. 31 By Balance 2599).13
Oct. 10 (Cash 217 1000.  Sept. 2 Amt. Trans-
ferved from
saving A/(".21540.52
26 D/Tax 21.25 12 Chequo 4455.—
Nov, - o/a Stamp affixed letter Oct. 7D.W.
& of Guaranteo & of Walker &
Hypothecation 6. Greig. 48.25
16 Moercantile Bank Ltd. 219 28750, Dec. 29 Brown 144,

20 25> D/Tax. 1.02
26 D.L.&F. deSaram 220 3380.45
29 (Cash 221 2000,
Dec. 21 D/Tax 34.14
('ash 29 1000,
30 To Interest 25.97
57468.83
1960
Dec. 31 To Balance 029093

31 Balance 5290.93

57468.83

I, certify that the statement of account contained in the page

30 ropresents a truc copy of the entries taken from the ledgor containing
particulars of the current account of Mrs. L. F. M. Marley that such
entries are contained in onc of the ledger (being one of the ordinary
books of the Bank) kept by the Bank and were made in the usual
and ordinary course of business and that such ledger is still in the

custcdy of the Bank.

Sed R
Manager.

P24
Copy of Current
Account of Mrs.
E. F. M. Marley
for the period
31. 8. 60 to
31, 12, 60.
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P 23
Bank of jndia P23
g:e;;"‘;_,”g;_ Mercantile Bank of India Cheque for Rs. 21,250/- drawn by
drawn l;'lyarley Eileen Marley in favour of the Defendant
in favour of the No. S 120216 Colombo Sept 5th 1960
5. 9. 60 THE MERCANTILE BANK OF INDIA LIMITED.
COLOMBO
Pay D. P. Mellaaratchy... =
Rupees Twenty One Thousand Two Hundred and F1fty only
Sgd. Eileen Marley
Rs. 21,250/- 10
(Reverse) P23A.
D. P. Mellaaratchy
Sgd. D. P. Mellaaratchy
P22 P22
Letter Sent to Letter Sent to Mercantile Bank Ltd.
BDaer}le(nlat:in.:ythe by the Defendant.
85 €0, “Garoopna”

Nuwara Eliya,

8th September, 1960.
The Manager, 20
Mercantile Bank Ltd.,
Queen Strect,
Colombo 1.

Dear Sir,
LOAN ON MAHA BORAKANDA ESTATE.
After the interview the undersigned had with your goodself the
proposals were discussed with Mr. and Mrs. Marley and now wo have
decided to send the details.

The above estate is situated on the Ambalangoda Elpitiva Road,

near the 5th. mile post. The extent is about 399 Acres. 30
A. R P.
Secdling Rubber 93 1 08 giving over
400 lbs per acre.
Budded Rubber in tapping 62 0 33 giving over

1000 1bs per acre,
Immature Budded Rubber replanted in 1956 75. 1. 27
. o o 1957 14. 2. 02

, 1958 25. 3. »7
, . 1959 18, 0. 00
3] I 9 1960 48 O 00 40
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The  Rubber Crop  for  1957/58 96827  1bs.
- . 1958/59 98369 ..
- “ 1959/60 102451 .,
58 Acres of coconut and the balance b Acres paddy.
The coconut crop for 1957/58 103912 Nuts.
- 1958/59 94929
1959/60 85022

~

The estate has all the necessary buildings and its  well roaded.
The price we arce paying is Rs. 425000/-.

Wo roally need a Rs. 125,000/- to complete the purchase and if
you arc prepared to accommodato us Mrs. Marley and [ are preparod
to give you a mortgage of the property as wo would be owning the
property in cqual shares. We are also  prepared to send all our
prcduce to Mr. Armitage of Messrs. John Keel, Thcmson White Ltd.
and from  the proceeds of sales for us to draw the minimum as
working expenses and the balance to be sent into your Bank or as
an altornative for them to send all proceeds of sales to the Bank
and for us to draw from the bank an amount fixed upon monthly
for the working oxpenses.  As we  are anxious to complete the
purchase without delay we would very much apreciate an early roply,

Thanking you.

I consent Yours faithfully,
Sad: EKileen Marley. Sad. D. P. Mellaaratchy,
2 Yy ] :

D1

Letter sent to the Defendant by the Mercantile Bank Ltd.
MERCANTILE BANK LIMITED.

(‘'olombo. 19th Sept. 1950,
Dept. S/M.

Confidential.

D. P. Mellaavatchy. Fsqr.,

“Garoopna’,

Nuwara Eliya.

Dear  Siy,

With reference to  your letter of 9th  instant and  subsequent
interview. we ave pleased to advise that we  have submitied your
request for a loan of Rs. 125000 to ausist you and  Mrs. E. Marley
in the puvchase of Maha Borakanda listate to our Head Office.

Their veply will be sent by  telegram  and  will, we  hope, be
cemmunicated to you by the end of this woek.

Yours faithfully.
Sed
Manager.

P22
L etter Sent to
Mercantile
Bank Ltd by the
Defendant-
8. 9. 60.

—Continued

DI
Letter sent to
the Defendant
by the
Mercantile
Bank Ltd.

19. 9. 60.
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D2
Letter sent to the Defendant by the Mercantile Bank Ltd.

MERCANTILE BANK LIMITED.

Colombo, 30th September, 1960.
Dept. S/M.

Confidential.

D. P. Mellnaratchy Esqr..

“Garoopna’,

Nuwara Eliya

Dear Sir,

With reference to our lotter of 19th September 1960, we are
pleased to advise that your application for a loan of Rs. 125,000 has
been sanctioned by our Head Offico. The terms of the Limit are
as follows:~

“A limit of Rs 125,000 for advances on a separate loan
account repayable on demand, secured by a first legal
mortgage of freehold land beneficially owned in equal
shares by Mrs. E. Marley and Mr. D. P. Mellaaratchy, com-
prising of Maha Borakande Hstate being a rubbor estate
of 399 acres, with various estate buildings, situated near
Ambalangoda in Galle District, to be shortly occupied by
the borrowers and valued by Mr. A A. Jayasinha, Court
Valuer & Auctioneor, at Rs. 480,400.

INSURANCE

Insurance policy issued by an approved company in the

name of the Bank as Morigagecs to be deposited covering

certain buildings only against loss or damage by fire for an

amount of Rs. 75.000.

REPAYMENT OF ADVANCES

By monthly instalments of Rs. 6,000 to be paid direct to the

Bank by Messrs John, Kcell, Thompson, White Ltd. from

whom a letter will be ob!ained undertaking to pay to the

Bank the proceeds of all produce sold by them on account of

the estate.

Interest at 3% over Central Bank rate, minimum 7%.”

We shall be grateful if you will now write to Messrs John,

Keell, Thempson, White Limited instructing them to pay the proceeds
of all produce sold by thom on your boshalt to this Bank for cradit
of your account. Such paywoents will be credited to a  general

account to be openad in the name of the Kstate and the sum of 40

Rs. 6,000 will be transferred monthly from tha genoral account to the
loan account.

10
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Ploase adviss us when the title deeds

Copy
Mrs. . F. M. Marley.

214

Wo shall be grateful if you will also arrange for the title deeds of the
Estate to be forwarvded to our solicitors. Messrs. F. J. & G. de Saram, Leteer sent to
as soon as possible in order that they may prepare the mortgage bond.

to:—

may be expected by them.
Yours faithfully,
Sed L
Manager.

“Garoopna’’.

Nuwarit Eliva.

D3

Letter sent to the Defendant by the Mercantile Bank Ltd.

MERCANTILE BANK LIMITED

G. P. O. Box No 98.
Colombo 11th October 1960,
Dept. Sccarity

CONFIDENTTAL
D. P. Mellaaratchy Esq..

“Garoopna’,

Nuwara Eliya.
20 Dear Sir,
OVERDRAFT Rs. 125.000 -« MAHA BORAKANDE ESTATE.

We instruct:d our
30th ultimo to draw up the necessary mortgage bond
the above loan and informe:l them that we had

Solicitors, Messrs. F. J. & G. De Saram. on the
in respect of
requosted you to

arrange for the title deeds of the above property to be forwardoed
to thom as scon us possible.
They have now written to us under date the 10th instant as follows:—

Copy to:-
Mrs. B. I M. Marley,
“Garoopna’”, Nuwava Eliva.

“We havo so far not received the title deeds and other relovant
documents relating to Mala Borakanda Estato to enable
us to proceed with our examination of the titlo and wo suggost
that vou should remind the partics that the deeds and
documents should be sent to us without Joss of time. The
mortgage of Maha Borakande Estate may also involve the

obtaining of sanction of the Tea & Rubber Estatos
(Control of Fragmentation; Board, and it is all the
more necessary  that no time should be lost if the
parties have in view the carly completion cof the

transaction.”

We shall be glad if you will arrange for the deeds and other relevant

be forwarded to our Solicitors as early as possible.

Yours faithfully.
Nad, ..
Manager,

D2

the Defendant
By the
Mercantile
Bank Ltd.-
30, 9. 60

—Continued

D3
Letter sent to
the Defendant
by the
Mercantile
Bank Ltd.
-11. 10. 60.
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DI3 D13
Eﬁé;ﬁ;re?{:éja% Letter sent to the Defendant by M/s F. J. & de Saram
y M/s. F. ). )
S de Seram- . J. & (i, De Saram, P. 0. Box No. 212.
T Colembo, 18th October, 1960.

Our Ref T/RA
D. P. Mellaaraichy Esq..
‘Chrstairs’ Nuwava Eliya.
Dear Sir.
MAIlA BORAKANDE ESTATE - MORTGAGE
TO MERCANTILE BANK LTD. 10

With retercnce to your call on us yosterday when you handed
us certain title doeds and registvation extracts of encumbrances and
a  plan of Borakande Group made in 1919 by J. H. W. Smith,
Surveyor, we have written to our clients. Mercantilo Bank TLimited,

sotting out the pesition and we are awaiting their instructions.

Mcanwhile, wo confirm having handed you a list of the further
documents which we require, to enable us to complete our cxami-
nation of the cdeeds and to make our report thercon to the Bank.
Ttem 7 you have already given us, but items 1-6 are urgently required.

Depending on the instructions we  receive from the Bank, we 20
shall fet vou know whether it will be pessible to  complete this
transaction before the end of this month.

The stamp duty on the bond will be approximately Rs. 1025/-
and we shall be glad if yon will kindly sond us a cheque for
Reo 2700/- to cover the stamp duty on the bond, our professional
charees and incidental expenses.

Yours faithtully,
Sgd. F. J. & G. de Saram

Dé6
Bank Statements D 66
{ﬁfj}ﬁj iBnaquesogect 30 Bank Statements (State Bank of India) in respect of Defendant’s
of Defendant’s Account for September, October & November 1960.

Account for

September, D. P. Mellaaratchy Esqr,

October, e R
& November, “Carstais”,
1960. Nuwara Eliya.
Date Particulars Withdrawals Doposits Dr.
or Balance
1960 Cr,
Sept. 1 Bl 1466 . 46 2258 . 18 (v, 791 ., 72

B.P.O 206



10

20

30
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Date Particulars Withdrawals Deposiis  Dr.
or Balance
Cr.
20 Chq. 249 | 37
Debit Tax 03 1015 . 06
Oct. 1 B/F 1492 . 49 2507 . 55 Cr. 1015 . 06
3 U.N.P. 26 .
) Ch. Book 1.20
6 258563 600 .
b 561 123 .
10 062 30 .
15 Chg. 249 . 38
17 064 125 .
18 565 50 .
21 566 40 .
24 567 183 . 75
Debit Tax . 03
27 204 30 . 0h . 46
Nov. 1 BF 2701 . 47 2756 .93 (v, D5 . 46
U.N.P 26 .
16 Chyq. 249 . 37
206 568 100 .
Debit Tax 1.21
8 571 30 . Cr. 147 . 62
D 67

Bank Statements (The Chartered Bank) in respect ¢f Defendant’s
Account for September, October & Nsvember 1950.
IN ACCOUNT WITH
The Chartered Bank

("'olombo.
D. P. Mellaaratchy Esq..
“(Carstairs”.
Nuwara Eliya.
Date Particulars Withdrawals Deposits Balance
30 Sept. 60 BF 1.406 .63 1.406 .63 OD
31 Oct. 60 ON O.D. 7.75 1.414 .38 OD
16 Nov. 60 BDT .01 1.414.39 OD

Dé6
Bank Statements
(State Bank of
India) in respect
of Defendant’s
Account for
September,
October,
& November,
1960.

—Continued

D67
Bank Statements
(The Chartered
Bank) in
respect of
Defendant’s
Account for
September,
October,
& November,
1960.



D67
Bank Statements
(The Chartered
Bank) in
respect of
Defendant's
Account for
September,
Oc.ober,
& November,
1960.

~Cntinued

D68
Bank Statements
(Bank of Ceylon
Chilaw} in
respect of
Detendant’s
Account tor
September,
October and
November, 1960

217

21 Nov. 60 Amount Pd. To

(. P. O. . 20 1.414.59 OD
ofa lettor recd.
) unstamped
28 Nov. 60 Com. 1.25
28 Nov. 0 Tfr. 500 . 00 915 . 84 OD
30 Nov. 60 INT ON O.D. 7 .40 923 .24 OD
923 . 24
14 Dec. 60 B DT .01 923 .25 OD
29 Dcec. 60 INT OD 5.10 928 .35 0D 10
Please detach and sign  this  confirmation slip at your earliest
convenience and thercafter return it to us.
The Chartercd Bank
P. 0. Box 27, Colombho 1.
Doar Sirs,
The Debit balance of my/our current account at 31st December
of Rs. 928/35 as shown in the statement is corroct.
D68
Bank Statements (Bank of Ceylon, Chilaw) ‘n respect of Defendant’s
Account for Septembor, October & November 1960 20
D. P. Mellaaratchy Esq.. In Account with
“(arstairs”, Bank of Ceylon Chilaw.
Nuwara liliya.
Dato Particulars Withdrawals Deyp sits 1(311' Balance
1st. Sept. Rs. ctx.
1960 29 .12
6 By Chieq. 500 . 0.
To Com. 1.2 527 . 87
8 ,, 232 225 . . B8 30
By (/B 302 . 87
10 To 233 250 . b2 .87
16 DT 1.98 50 . 89
30 Q. Com. 6 .03 44 . 86
Ist Oct. 3y balance 44 . 86
15 DT .48 14 . 38
Ist Nov.
24 By Ch. 500 . 00 44 . 38
To Com. 1.25 543 . 13
23 o 234 225 . 318 .13 40
20 235 235 . 83 .13
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D69 D69
Bank Statements (Bank of Ceylon, Nuwara Eliya) in respect of @55‘5&2%2;::
Defendant’s Account for September, October & November 1960. ge;:rs‘g:f‘ttgf
In Account with ?ec;feﬁof:r
1001. Bank of Ceylon. e 1960
D. P. Mellaaratchy Esqr., Nuwara Eliya.

“Carstairs”
Nuwara Eliya.

10 1 Sep. 1960 Particulars Withdrawals Deposits ?i Balance

Balance 3516 . 13
6 309 500 . 3016 . 13
6 812 100 . 2916 . 13
S11 1000 . 1916 . 13
7 313 00 ,
308 25 . 1391 . 13
10 815 727 .50
804 41 622 . 63
14 Dr. Tax 47 . b3 o5 . 10
20 21 814 250 . 325 . 10
29 Qr. Com. 3. 40 316 .70
1 Oct. 1960 By Bal. 316 .70
6 817 300 . 16 .70
8 819 150 . 133 . 30
12 821 223 .
(Cheq. 1000 641 .70
14 816 500 , 141 .70
15 818 57 .20 84 . 50
Tax 3.15 81.35
30 21 820 67 . 43 13 .87
822 20 . 6.13
28 824 250 256 . 13
29 93 250 . 506 . 13
Nov. 1 Bal. Dr. 506 . 13
4 Temp. O.D. Com. 2. 508 . 13
14 Cheq. 0821 . 55
B.P. Com. 14. 55
854 100 .
Cheq. Bk. 1.50 0197 . 37
40 16 85] 300 . 4897 . 37
18 Dr. Tax. 1.382 4895 . 35
861 96 .73 4798 . 82
857 500 .

862 200 . 4098 . 82
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Date Particulars Withdrawals Deposits ]()}; Balance

19 859 30.

855 50 .

858 672 .70 3346 . 12
23 863 500 .

852 200 . 2646 . 12
24 856 62 . 88 2583 . 24
25 Legal Feos 52 .50 2530 . 74

860 28 . 65 2562 . 09
26 364 1250 . 62

853 21 . 1230 . 47
28 Loan 31645 . 57

869 6645 . H7 26230 . 47

870 26000 . 230 . 47
30 867 100 . 130 . 47

P 1

Letter of Guarantee given by
H. J. G. Marley to the Mercantile Bank
(Cancelled} Garoopna,
(Seal) Nuwara EKliya,
4th November, 1960,
To

Mercantile Bank Limited,

Colombo.

In consideration of your making or continuing to make advances
or otherwisc affording banking facilitics to MRS. EILEEN MARLEY
AND MR. DON PETER MELLAARATCHY, “Loan Account” of
BORAKANDA ESTATE, MAHAEDANDA (hereinafter referred to as

10

20

“the debtor”) I the wundersigned Herbert John Goddard Marley of 30

Garoopna, Nuwara Eliya, do hereby guarantee to pay to you in
Colombo on demand all and cvery sums and sum of money
which may now be and which shall at any time and
from time to time be or become due or owing and remain
unpaid to you anywhere by the debtor upon or in respect of any
carrent or loan or other account whether resulting from any
overdraft or advance or arising on any Bill of Exchange or Promi-
ssory Note or transaction of any kind whatsoever between tho debtor
and you together with interest discounts bankers’ charges and expenses
of every description all in accordance with your usual course of
business (interost to be calculated at 5 per centum per annum or at
such rate as may from time to time be fixed or charged by the
Bank and also all legal and other charges whether taxable or not
occasioned by or incidental to all or any of the forgoing or by or
to the onforcement of this or any other security for the same or
recovory thereof (all of which are hereinafter referred to as ‘“interest
and charges as aforesaid”)

40
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(1) The limit of my liability hereunder shall not exceed tpe sum
of Rupeos One Hundred and Twenty Five Thousand only (Rs. 125,000/-) P

Letter of

and interest and charges as aforesaid. Guarantee
Given by
(2) My obligations hercunder shall not bo released or be deemed H.).G. Marley

. . N . . to the
to be released if at any time or from time to time the total Mercantile Banke

indebtedness of the debtor to you shall exceed the said sum of Rupees 4. 11. 60.
One Hundred and Twenty Five Thousand only (Rs. 125,000/-) —Continued

(3) This guarantee shall not be considered as satisfied by any
intermediate payment or satisfaction by the debtor or any other
person of all or any part of the moneys aforesaid but my liability
hereunder shall continue unaffected thereby and shall cxtond to and

10 cover any sum of money which shall for the time being and frem
time to time constitute the ultimate balance up to the Limit aforesaid
and all interest and charges as aforesaid.

(4) Y bave delivered to and deposited with you the Fixced Deposib
Receipt bearing No. 102/421 dated 16th November 1959 for Rs 150,000/-
duly ondorsed in blank by me to the intent that all moneys duo
thercunder (including all interest due and to become due thereunder)
shall be appropriatod and sot off against all sums of monev which

20 may be due or become due and payable by me under and by virtue
of this guarantee as hereinafter provided.

(6) In consideration of your affording facilitios as afirosaid to
the debtor I hereby cxpressly agree that you shall bz  entitlod and
authorise you at any time and without any notice to me to uplift
all moneys payable on and reprosented by the said Fixed D posit Recoips
or every renewal or extension thercof and to appropriaic znd apply the
same in sabist2ciion or part satisfaction (as the case may be) of my liability
to you hercunder. So far ax such authority may be roquired, I do heraby
appoint 6ach and every person for the timo being in Ceylon who holds a

30 general Power of Attornoy from you in connection with the businoss of tho
Bank as my agent or attorney for the purpose of uplifting the
moneys payable (n and vepresented by the said Fixed Doposit Receipt
and overy rencwal or extension theroof and for that purpose to co
and gign on my behalf and in my name all acts mattors  raceipts
discharges and thines.

8)  Any admissicn or acknowledgment in writing by the debtor
or by any person expressly or implicdly authorised by the dobtor
of tho amount of the moneys owing by the debtor orany judgment
recovered by you agains the debtor in respect thercof or any state-

40 ment of account in writing the correctness of which is certitied by
the Manager, Sub-Manager or Accountant of the Bank for tho timo
being at Colombo shall bo sufficient at law and binding on and
conclusive proof against me without any other document or voucher
to suppor! the same.
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(/) You shall bo at liberty without affecting any of your rights
hercunder at any time to determine enlargo or vary any credit to
tho debtor to vary exchange or release any other securitics held ov
to be held by you for or on account of monsys the payment whoroof
is hereby guarvante2d or any part thore)f to ranew bills anl promissory
notes in any manner and to compound with give time for paymoent
to accept compositions from and make any other arrangements with
tho debtor or any persons liable on bills, notes or ofther securities
held or to bos held by you from the dobtor or any other person for
or in respect of the said monoys.

(8) Any payment or composition which you may roceive from
the dobtor or any other person whomsoever whather in conscquence
of liquidation bankruptcy winding up or liquidation by arrangement
or composition with creditors or oth:rwise howsoevor shall be  taken
and applied as payment in gross without any right on my part to
stand in your place in respect of or to claim the benofit of any
such composition or payment or any sccurity held by you until
you shall have roceived the full amount of all the mon-ys hereby
guaranteed and shall not prejudice your right to recover from me to
the full extent of this guarantoe.

(9) No assarance or s2curity given to you which may be avoided
and no payment made to you which may b recoverable under
any law for the time boing i force and no releasd  setilement or
discharge which may have baon given or made on tho faith of such
assurance security or paymont shall prejudice or affect your rights
of recovery from me to the full exient of this guaranteo and I hereby
declare that this guavantee shall be in addition to and shall not in
any way bz projudiced or affected by any collateral or other security
now or hercafier held by you for all or any part of the moneys
herein mentioned nor shall such collateral ov other sccurity or any
lien to which you may be otherwiss ontitled or the liability of any
person not party hereto for all or any part of the moucys heroin
mentioned be in any wise prejudiced or affected by this guaranteo.

(10) This gcuarantce shall remain in fore2 and binding on me
notwithstanding my death or disability until the expiralion of ono
calondar month after you shall have riycoived notice in writing from me.

(11y I spocifically agreo that you shall ba at liborty either in
on¢ action to su» the debtors and me or any surety or suretics and
alsoany  other person or persons all jointly and severally or to

proceed in the first insiance against mo only and further that I do .

hercby renounce the right to clum that the debtors should be
excused or proccedod against by action in the first instance and  tho
right to claim that ycu should divide your claim and brine actions
against me or any other person or persons whomsocever cach for his

10

20

30
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portion pro-rata and the right to claim in any action brought against
me that you should recover from me a pro-rata sharc of the amount
claimed and all other rights benefits and privileges to which I may
be entitled in law. It being agreed that [ shall be liable in all
respects hereunder as principal debtor to the extent aforementioned
including the liability to be sued before recourse is had against the
debtors,

(13) I hereby exproessly agree and declare that the guarantee hereby
given being in consideration of your affording facilities as aforesaid
to the debtors and being coupled with an interest all powers and

authorities herein contained are irrevocable.

Sed. H. J. G. Marley
Signed by the abovenamed
Herbert John Geddard Marley:-

in the
presence of:—
Sed. 1llegibly
Sed.  Tllegibly
D4
Copy of the Letter of Guarantee given by
H. J. G. Marley (P1)
To Garoopna,
Mercantile Bank Limited, Nuwara Iiliya.
Jolombo. 4th November, 1960.

In consideration of yvour making or continuing to make advances
or otherwise affording banking facilities to
of (heroinafter
referred to as “the debtor™) I the undersigned Herbert John Geddard
Marley of Garoopna, Nuwara-Eliya, do hereby guarantee to pay to
vou in Colombo on dimand all and every sums and sum of money
which may now be and which shall at any time and from time to
time bo or become duc or owing and remain unpaid to you aunv-
where by the debtor upon or in respect of any current or loan or
other account whethor resulting from any overdraft or advance or
arising on any Bill of Exchange or Promissory Noww or {ransaction
of any kind whatsoever between the debtor and you together with
initeress discounts bankers’ charges and expenses of every description
all in accordance with your usual course of business (interest o be
alculated at 5 per centum per annum or at such rate as may from

Pi
Letter of
Guarantee
Given by
H. }. G Marley
to the
Mercantile Bank-
4. |1. 60.

—Continued
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Guarantee
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H. ]J. G. Marley
(P1)-
4.11. 60.



D4
Copy of the
Letter of
Guarantee
Given by
H. ). G. Marley
(P1)-

—Continued

223

time to time be fixed or charged by the Bank and also all legal
and other charges whether taxable or not occasioned by or incidental
to all or any of the foregoing or by or to the enforcement of this
or any other security for the same or recovery thereof (all of which
are hereinafter referred to as ‘“interest and charges as aforesaid”)

(1) The limit of my liability hereunder shall not exceed the
sum of Rupees One Hundred & Twenty Five Thousand only
(Rs. 125,000/-) and intorest and charges as aforesaid.

(2) My obligations hereunder shall not be released or be deemed
to be released if at any time or from time to time the total
indebtedness of the debtor to you shall exceed the said sum of
Rupees One Hundred and Twenty Five Thousand only (Rs. 125,000/-)

(3) This guarantee shall not be considered as satistied by any
intermediate payment or satisfaction by the debtor or avpy other
person of all or any part of the moneys aforesaid but my liability
hereunder shall continue unaffected thereby and shall extend to and
cover any sum of money which shall for the time being and from
time to time constitute the ultimate balance up to the limit
aforesaid and all interest and charges as aforesaid.

(4) T have delivered to and deposited with you the Fixed
Deposit Receipt bearing No. 102/421 dated 16th November 1959 for
Rs. 150,000/~ duly endorsed in blank by me to the intent that all
moneys due thereunder (including all interest due and to become
due thoreunder) shall be apprcpriated and set off against all sums
of money which may be due or beccme due and payable by me
under and by virtue of this guarantee as hereinafter provided.

() In consideration of ycur affording facilities as afcresaid to
the debtor 1 hereby expressly agree that ycu shall be entitled and
authorise you at any time and without any notice to me to uplift
all moneys payable on and represented by the said TFixed Deposit
Reoceipt or every renewal or extension thereof, and to appropriate
and apply the same in satisfaction or part satisfaction (as the case
may be) of my liability to you hereunder. So far as such authority
may be required, I do hereby appoint each and cvery person for the
time being mm Ceylon who holds a general Power of Attorney from
you in connection with the business of the Bank as my agent or
attorney for the purpcse of uplifting the moneys payable on and
ropresented by the said Fixed Deposit Receipt and every renewal or
oxtension thereof and for that purpose to do and sign on my
behalf and in my name all acts matters receipts discharges and

things.

10

20

30
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(6) Any admission or acknowledgement in writing by the debtor
or by any person expressly or impliedly authorised by the debtor
of the amount of the moneys owing by the debtor or any judgment
recovered by you against the debtor in respect thereof or any
statement of account in writing the corroctness of which is certified
by the Manager, Sub-Manager or Accountant of the Bank for the
time being at Colombo shall be sufficient at law and binding on and
conclusive proof against me without any other document or voucher
to suppori the same.

(7) You shall be at liberty without affecting any of your
rights hereunder at any time to determine enlarge or vary any
credit to the debtor to vary exchange or release any other securities
held or to be held by you for or on account of moneys the payment
whereof is hereby guaranteed or amy part thercof to renew bills and
promissory notes in any manner and to compound with give time
for payment to azcep: compositions from and make any other
arrangements with the debtor or any persons liable on bills. notes or
other sccurities held or to b: held by you from the debtor or any
other person for or in respect of the said moneys.

(8) Any payment or composition which you may receive from
the debfor or any other person whomsoever whether in consequence
of liquidation bankruptecy winding up or liquidation bv arrancement
or composition with creditors or otherwiss howsoever shall ho taken
and applied as payment in gross without any right on my part to
stand in your place in respect of cr to claim the benofit of any
such composition or paym?nt or any s>curity held by you until you
shall have received the full amount of all the moneys hereby
guaranteed and shall not prejudice your right to recover from me
to the full extent of this guaranteo.

(9 No assurance or socurity given to you which may be
avoided and no payment made to you which may be recoverable
under any law for the time beoing in force and no release settlement
or discharge which may have been given or made on the faith of such
assurance security cr payment shall prejudice or affect your rights
of reccvery frcm me to the full extent of this guarantee and I
hercby declare that this guarantee shall be in addition to and shall
not in any way be projudiced or affected by any collateral or other
security now or hercafter held by you for all or any part of the
moneys herein mentioned nor shall such collateral or other securisy
or any lien to which you may be otherwise entitled or the liability
of any person not party herety for all cr any part of the moneys
herein mentioned bo in any wise prejudiced or affected by Shis
guarantoo,

D4
Copy of the
Letter of
Guarantee
Given by
H }. G. Marley

—Continued
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(11) This guarantes shall remain in force and binding on me
notwithstanding my death or disability until the expiration of one
calendar month after you shall have received notice in writing from mo.

(12) | specifically agree that you shall be at liberty either in one
action to sue the debtors and me or any suraty or sureties and
also any other person or porsons all jointly and severally or to
proceed in the first instance against me only and further that I do
hereby renounce the right to claim that the debtors should bo
excused or proceeded against by action in th> first instance and
the right to claim that you should divide your claim and bring
actions against me or any other person or persons whomsoever each
for his portion pro rata and the right to claim in any action
brought against me that you should recover from me a pro rata
share of the amount claimed and all other rights benefits and
privileges to which 1 may be entitled in law. It being agrcod that
I shall be liable in all respects hcreunder as principal debtor to the
extent aforementioned including the liability to be sued beforo
recourse is had against the debfors.

(13) 1 hereby expressly agree and declare that the guarantee
hereby given being in consideration of your affording facilities as
aforesaid to the debtors and being coupled with an interost all powers
and authorities herein contained are irrevocable.

Signed by the abovenamed

presence of :—~

. in the
9

e

Dol
Agreement No. 562 Attested by F. C. de Saram, Notary Public

DATED 12th NOVEMBER 1960
AGREEMENT
FROM
BORAKANDE ESTATE (0.
TO
EILEEN FLORENCE MARY MARLEY
AND
DON PETER MELLAARATCHY
OF
THE SALE AND PURCHASE OF THE ESTATE PLANTATION AND
PREMISES CALLED AND KNOWN AS MAHABORAKANDA SHALL
TAKE
AND ACCORDINGLY THAT THE TERMS AND CONDITIONS OF
THE SAID AGREEMENT No. 541 DATED 6. 8. 6) ATIESTEZD BY
F. . de SARAM N. P.

LTD.

10

20
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D. . & F. De Saram,
Notaries Ttec.,
Colombo.
Drawn by us
Segd. D. L. & F. De Saram
Notaries Public

ORIGINAL.
No. 562.

This Agreement is made the Twelfth day of November One
Thousand Nine Hundred and Sixty between Borakande Estate ('ompany
Limiied a Company duly incorporated in Ccylon and having its registered
office at Kotahena Mills Kotahena Colombo in the Island of Ceylon
(Hereinafter referred to as “the vendor” which term or expression ag
herein used where the context so requires or admits shall mean and
include the said Borakande Estate Company Limited and its assigns)
of the one part and Eileen Florence Mary Marley of “Garoopna’
Nuwara Eliya in the said Island and Don Peter Mellaaratchy of
“Carstairs” Nuwara EBliya aforesaid (hereinafter referred to as  “the
purchasers’” whichh  term or expression as herein used shall where
the context so requires or admits mean and include the said Eilcen
Florence Mary Marley and Don Peter Mellaaratchy and each of them
and their and each of theirs respoctive heirs executors and administratos)
of the other part

WHhEREAN:

1. in and by an agrcement No. £41 dated 6th .lugust 1960 attested
by F. (. de Saram of Colombo Notary Public the vendor agreed to
sell and the purchasers agreed to purchase all that sand those the
estate plantation and premises called and known as Mahaborakande
short particulars wher2of are contuined in the schedule to the said
agreement No. 541 and in the schedule hereto at the price and upon
the terms and conditions therein set forth with cffect from the first
day of November One Thoussnd Nine Hundred and Sixty

2. the purchasers have requested the vendcr to grant the purchasers
time till the thirtieth day of November One Thousand Nine Hundred
and Sixty to complete the purchase of the said Mahaborekande Iistate
which the vendor has agreed o do upon the purchasers entering into
and executing these presents

NOW THIS AGREEMET WITNESSETH and it ix hereby agreed

as follows:—

D61
Agreement
No. 562
Attested by
F. C. de Saram
Notary Public-
12.11. 60.
—Continued



D61
Agreement
No. 562
Attested by
F. C. de Saram
Notary Public-
12. 11. 60.
—Continued

227

1. that in consideration of the premisss and pursuant to the said
agreement the vendor and the purchasers hereby agree that the date
from which the sale and purchase of the said estate plantation and
premises called and known as Mahaborakande shall take effect shall
be the first day of December One thousand Nine Hundred and Sixty
and accordinglv that the terms and conditions (f the said agreement
No. 541 shall be read and construed and shall take offect as if (a)
“the thirtieth day of November One Thousand Nin3 Hundred and Sixiy”
had be:n subtituted for “the thirty first day of Octobar one thousand
nine hudred and sixiy™ (b) “the first day of Novemb>r Ons Thousand
Nine Hundred and Sixty” had beon substituted for “the first day ot
November One Thousand Nine Hundrad and Sixty™ and (¢) “the fifteenth
day of December One thousand Nine Hundred and Sixty’” had been
substituted for “the fifte nth day of November One Thousand Nine Hundred
and Sixty” wherecver these dites appear in the said agreement No. 541.

2 That the said agreement No. 541 modified as aforesaid shall
continue to be in full force and effect and binding on the parties hereto

IN WITNESS WHEREOF the vendor has caused its common seal to be
affixed and the purchasers have sat their respective hands to theso
prosents and to three others of the samse tenor and daie at Colombo
aforesaid on this Twelfth day of November Omne Thousand Nine Hundred
and Sixty

THE SCHEDULE ABOVE REFERRED TO

All that and these the esta'e planiations and premises called and
known as Maha Borakande Division comprising the various allotments
of land containing in extent about three hundred and ninety nine
acres two rocds and twenty perches — (399a-2r-20p) of Borakande Group
situate in the village Karandeniya of Ambalangoda Division of the
Wellaboda pattu in the District of Gaile Southern Province.

The Common Seal of the said BORAKANDE
ESTATE COMPANY LIMITED is hercto affixed
at Colombo on this Twelfth day of November

one thousand nine hundred and sixty in

the presence of

Sgd. Evadne de Silva

Sod. Ananda E. de Silva
Directors.

Sed. F. C. de Saram

N. P.
who do hereby attest the sealing thereof
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WITNESSES

Sgd. T.J. N. Booso )

Sgd. . M. A. Edirisinghe )

Signed by the said Eileen )

Florence Mary Marley af ) Sed. Eileen Marley
Colombo on this Twelfth day of November )

One Thousand Nine Hundred and Sixty in)

our presence, ) Sed, F. CLode Saranm

N.P.

Sgd. T. J. N. Booso )
Sgd. E. M. A Edirisinghe )
Signed by the said Don Peter Mellaaratchy)
at Colombo on this )
Twelfth day of November ons thousand nine)
hundred and sixty in our prescnce. )

Sed. D. P. Mellaaratchy

Sgd. T.J. N. Booso Sgd. F. (. de Naram
Sgd. E. M. A. Edirisinghe N. P.

I, Frederick Cecil de Saram of Colombo in the Island of Ceylon
Notary Public do hereby certify and attest that the foregoing
instrument having been duly read over by Lady Kvadne Lakshminie
de Silva of “Sirimathipaya” Sir Albert Ernest de Silva Mawatha
Colombo aforesnid and Ananda Ernest de Silva of Inner Flower
Road Colombo aforesaid two of the Directors of the withinnamed
Borakande Hstate Company Limiced and by the withinnamed Eileen
Florence Mary Marley and Don Peter Meliaaratchy in my presence and in
the presence of Tuan Jaffeer Noor Booso of No. 16 Mosque Lane
Colpetty Colombo aforesaid and Edirisinghe Mudiyanselage Ariyadasa
Edirisinghe of “Singha Villa? Kadawata in the said Island the
subscribing witnesses thereto all of whom are known to me the
Common Seal <t the said Borakande Istate Company Limited was
affixed in the presencoe of and the same was signed by the said
Lady Evadne Lakshminie de Silva (who signed her name as “Evadne
de Silva") and Ananda lirnest do Silva as Directors as aforesaid and
by the said Eileen Florence Mary Marley (who siened her name as
“Eileen Marley”) and Don Peter Mellaaratchy and also by the said
witnesses and by me the said Notary in the presence of one another
all being present at the same time at Colombo aforesaid on this
twelfth day of November onc thousand nine hundred and sixty

I further cortify that the duplicate of this instrument bears one
stamp of ten rupees and the original a stamp of one rupcee which
stamps were supplied by D. L. & I. de Saram of (‘olombo - aforesaid.

Date of Attestation ) Which T Attest

12th November 1960 ) Sgd. F. C. de Saram
Notary Public

D61
Agreement
No. 562
Attested by
F. C. de Saram
Notary Public-
12. 11. 60.
—Continued
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F.J. & Bill of M/s F. J. & G. de Saram re Loan from Mercantile Bank Ltd.

G. de Saram

re Loan from
Mercantile Bank
Ltd.-
Mahaborakanda
Estate-

Maha Borakanda Estate.

14, 11. 60 Fol: S/36 - 472
Mrs. E. F. M. MARLEY & Mr. D. P. MELLAARATCHY Dr.

1960
Sept.

Novr.

To

F. J. & G. de SARAM

RE: LOAN FROM MERCANTILE BANK LTD.
MAHA BORAKANDE ESTATE.

Our professional charges receiving instructions
from the Bank to prepare for execution by you
a primary mortgage over the above estate to secure
a loan of Rs. 125,000/- obtaining the title deeds of
Maha Borakande Group, examining same and
preparing an agreement to mortgage to be followed
by a valid primary mortgage of the estate after
the names of the new proprietors have been
registered with the competent authority, examining
the registration extracts of encumbrances and
approving the draft deed of conveyance forwarded
to us by Messrs. De Silva & Mendis, incidental
correspondence ete.......... ... L Rs.

DISBURSEMENTS

Stamp duty on Agreement to Morigage Rs. 31.00
Co. hire 4.00
Postages and petties o

Rs.

(Colombo, I4th November, 1960.

Sl
[\
.U‘!
—_
S
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Copy of Suspense Account issued by the Mercantile Bank Ltd.
IN SUSPENSE ACCOUNT ouvr
On whose . . Amount Amount | To which A jc
Date No. | By whom lodged | A .ointlodged | Def2ils | it || 4ged | D% | Utilised | credited
— — ey o |For what purpose
[5th November Mrs, E. Marley Borakanda Estate | Pending 78,750 00 |29.Nov 60| 78,750.00 | Cheque issued
60 Co. Limited, Further to Borakanda
payments Estate Co.
Limited.
!
29th November Cash lodged by Borakanda Estate | Pending issue 5,00000 [29.Nov.60] 5,000.00 ' Cheque to
60 Mrs, E. Marley Co. Limited, of cheque to Borakanda
and Borakanda Estate Co.
D.P. M:llaaratchy Estate Limited.
29th November Cash lodged by Borakanda Estate | Pending issue 28,750.00 |29.Nov.60| 28,750.00 | Cheque issued
60 Mrs. E. Marley Co. Limited. of cheque to to Borakanda
and Borakanda Estate Co,
D P.Mellaaratchy Estate Limited.
29th November Amt. lodged by Borakanda Estate | Pending issue 145,000.00 [29.Nov 60|145,000,00 | Cheque issued
60 Mrs. E. Marley Co. Limited. of cheque to to Borakanda
and Borakanda Estate Co.
D.P.Mellaaratchy Estate f Limited.

for MERCANTILE BANK LIMITED.

CERTIFIED TRUE COPY Sed/
Manager {‘olombo
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P8 P8
gﬁ::t":iflgrhnk Mercantile Bank Cheque for Rs. 17,004/- drawn by H. J. G. Marley
Ry in favour of M/s De Silva & Mendis
HAGMarley in No. V 591459 Colombo. 18th November 1960.
Mendie & MERCANTILE BANK OF INDIA, LIMITED. Formerly
18. 1. 60. THE MERCANTILE BANK OF INDIA LIMITED.
COLOMBO.
Pay M/s De Silva & Mendis . . ..ot Order

Rupees Seventeen Thousand and Four only

Sed. H. J. G. Marley
Rs. 17004/~ 10

(Reverse)
Please Credit De Silva & Mendis.
Sed
Payee’s Account Credited.

For The Hongkong and Shanghai
Banking Corporation

Sgd
Manager.
D#4 D44
b gl Loan Application for Rs 31,645/57 made by the Defendant 20
g:f:nggn‘th:o to the Bank of Ceylon
Cokcof  Loan Application
18. 11, 60. I'ixed Instalment Loan Account.

Office Nuwara Eliva Date 18 November 1960

Regd. No. 120

Name of Applicant. Don Peter Meollaaratchy

Address. *‘Carstairs”, Nuwara Kliya

Occupation or Business: Landed proprietor

Full Names of Partners or Directors

Names of Guarantor(s) (if any). Mrs. Eileen Florence Mary Marley 30
“(Faroopna”
Nuwara Eliva

Amount Required. Rs. 31.645/57 Period. 36 months Monthly Instalment

Rs. 879/04
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To Bank of Ceylon

I/We apply for accommodation by way of lean of a sum of

Rupees Thirty one Thousand six hundred and fortyfive and cents
fiftyseven only

Rs. 31.645/57 - against the sccurity of.. .. e
(figures)

Pronote for Rs. 31,645.57

Receipt for Rs. 31,645.57

Guarantee of Mrs. 5. F. M. Marley for Rs. 31,645.57
Letter re proceeds

Letter re ponalty

Assignment of C(olombo Life Assurance Limited Policy No. 5133
for Rs. 25,000.00 under Three Year Term Assurance.

Loan granted in terms of A.G.M’s

P & ' 35/60 of 18, 11. 60.
Manager.
The loan is required for the purpose of purchase of shares of
Borakanda Estate.

And I/We agrec to abide by the following terms;-

1. Loan ropayable by me/us without previous notice to the
Bank, or at anv time as demanded by the Bank

2. Subject to the operation of Clause I above the amount
to be repaid in equal monthly instalments of Rs. 879/04
commencing on 28th  December 1960 and continuing to be
paid on the 28h of cach subsequent month, with one
final instalment of Rs. 879/17 to be paid on the ?8th day of
November 1963.

I/We authorise the Bank to debit my/our Current account on
the due dates as agreed above

I/We confirm that there are no other ohligations due to the
Bank by me/us either individually or as partner(s) or Director(s) of
any other firm or company.

Date of final payment = ... . ..
Approved by G. M. Sgd . Sgd. D. P. Mcllaaratchy
Passed by Board Signature of Applicant

Record Department
Entd. Intld. Date 30.11. 60

D44
Loan Application
for Rs, 31,645/57
made by the
Defendant to
the Bank fo
Ceylon-
18. 11, 60.
~ Continued
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Guarantee
Signed by
Eileen Marley-
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D45
Promissory Note for Rs. 31,645/57 given by the Defendant
to the Bank of Ceylon.
Bank of Ceylon.
Nuwara Eliya.

Rs. 31,645/67 28th November 1960

1. Capital sum On Demand, 1 the undersigned Don Peter Mellaaratchy
borrowed of “Carstairs’”, Nuwara Eliya promise to pay to
Rs. 31.645/57. Mrs. Eileen Florence Mary Marley of “Garoopna’”,

™o

Interest premium Nuwara Eliya or order at the office of the Bank
charges deducted of Ceylon the sum of Rupees Thirtyone thousand
or paid in advance six hundred and forty five and cents fiftyseven
Rs. 6.645/57 only.

3. Rate of interest  Currency for value received with interest ihereon

per centum per at the rate of seven per centum per annum from
annum 79, the date hereof.
Witnasses.
Intld D. P. M Sad
Sad L
Sad. (on 10 cts. Stamp)

D. P, Mellaaratchy

D46
Guarantee Signed by Eileen Marley
GUARANTEE
TO THE BANK OF CEYLON.
1. TFor the purposes of this guarantee. it is hereby agreed that:-

(i) the term “the debtor” shall mean.
Don Peter Mellaaratchy of
“Carstairs”, Nuwara Eliya.

(i) If it shall so happen that the name of the debtor inserted
in sub-clause (1) shall be that of a firm or of a limited company
or other corporation or of a society or of any committee or association
or other unincorporated body, any of the provisions of this guarantee
which shall be primarily and literally applicable to the case of a single
and individual debtor only shall be construed and take offect so as to give
the Bank hereunder « guarantee, for the moneys herein mentioned owing to
such firm and overy mcember thercof or by such limited company
or corporation or by svch society or commitiee or association or
other unincorporated body, as identical or analogous as may be with
or o that which would have been given for the moneys owing by
a single individual if She debtor had heen a single individual.
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(iti) If it shall so happen that the name of the debtor insertoed
in sub-clauso (1) shall be that of a firm this guarantce shall be
deemed to be a continuing guarantee for all moneys horein mentionoed
owing by the firm wheiher undor its present or any other name or
by the persons or person carrying on business in the name of or in
succession to the firm or by any one or moere of such persons,
although by decath retirement or admission of partners or other
causes the constitution of the firm may have been in part or wholy
varied, and this guarantee shall extend to all moneys herein mentioned
owing by any company one of whose principal objects is to take
over the business of the firm however named or constituted.

(iv) If it shall so happen that the name of the debtor inserted
in sub clause (i) shall be that of a limited company or other
corporation, this guarantee shall be deemed to be a continuing
guarantee for all moneys hercin mentioned owing by the company
or other corporation notwithstanding any change in its name style or
constitution whethor upon or by absorption amalgamation reconstruc—
tion or otherwise, and this gunarantee shall extend to all moneys
herein mentioned owing by any company corporation or concorn resulting
from such change.

(v) If it shall so happen that the name of the debior inseried
in sub-clause (i) shall be that of a socicty or committee or association
or other unincorporated body, this guarantee shall be deemed to be a
continuing guarantee for all moneys herein meuntioned owing by the
society committee association or unincorporated body notwithstanding any
change in its name stvle or constitution or in the constitution of its
members, and this  guarantee shall cxtend to all moneys herein
mentioned owing by any society committee association or unincorporated
body resulting from such change.

(vi) If it shall so happen that the name of the debtor insorted
in sub-clause (i) shall be that of a limited company or othor
corporation or of a society or committeo or association or other
unincorporated body, any refercnco in this guarantoe to insolvoncy
shall be deemed to be a referenc? to winding up or other analogous
proceeding.

(vii) (a) The term “the Dank™ shall mean the BANK OF CEYLON
its successors and_assigns,
(b) The word “person™ shall, where the contoxt so requires
or admits. include a firm, company or corporation.
(b) The singular shall include the plural.

(viii) The term “monevs herein mentioned” shall mo2wn all and
every the sums and sums of money (if any) which may now ba
and  which shall at any tim? and from time to time become due
or owing and romain unpaid to the Bank anvwh2ro by the debtor,
whether solely or jointly/or jointly andseverally with any other person firm

D46
Guarantee
Signed by
Eileen Marley-
28. 1l. 60
—Continued



D46
Guarantee
Signed by
Eileen Marley-
28. Ii. 60

—Continued

235

company corporation society or unincorporated body, whether upon
current or loan account or by way of advances or overdraft, whether
upon noies or bills discounted or paid or credits made or opened to
or by or for the acommodation or at the requesi of the debtor, or
upon any transaction of any kind whatsocver between the debtor and
the Bank including every renewal or oxtension of any of the
foregoing kinds of transaction, whether any such renewal or extension
be  made  or effected with or without my/our consent or notice to
me/us. TOGETHER with all interesi discounts bankers’ charges and
expenses of every discription. in accordance with the Bank’s usual
course of business, and all legal and other costs charges and oxpenses
(whether taxable or not) occasioned by or incidental to this or any
other seccurity held by or offered to the Bank as security for the
same indebtedness or by or to the cnforcement of any such security.

(ix) Any moneys hercin mentioned shall be deemed to be owing
notwithstanding any incapacity of or limitation upon the debtor or
any person acting or purporting to act on behalf or in the name
of the debtor with respect to borrowing or of or upon the Bank or
any person acting or purporiing to act on behalf or in the name
of the Bank with respect to lending, or any defect or insuffiency in
the borrowing powers of the debtor or any sach person aforesaid or
in the lending powers of the Bank or any such person aforesaid,
or in tho eoxercise thereof respoctively, which might be a  defence
as beiweea the debtor and the Bank. This guarantec shall extend to
and include all moneys hercin montioned lent paid or advanced by
the Bank in any way for or on account of cr apparently for the
purposes of the deblor, or arisineg from any arrangement whatsoever
mado with or purporting to be made on behalf of tho debtor, at the
request of or by hououring cheques drafts bills or notes of or
signed by or by carrying out the vequest or diroctions of the debtor
or any porson being or appearing to be or acting or purporting to
act as a partnor director manager officer or  office-bearer (as the
cas? may be) of the debtor or a person authorised by the debtor.
notwithstanding any defect or irregularity in his appointment and
notwithstanding any want of authority on the part of such partnor
director manager officer office-bearer or person to bind or to act
on bebalf or in the name of the debtor. Nor shall this guarantes
be or become in any way prejudiced affectad or unenforceable, either
wholiy or in part. by roasn of any fact maiter or circumstance concorning
the debtor or any other person or concerning the account or conduct
or anv transiction of or with the dobtor or any cther person whether
such fact matier or circumstance be known to or at any time come
to the knowledge of tho Bank or noi, and whether or not the same
be disclosad by tho Bank to mejus or any of us.
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(x) If this guarantee shall be given by more than one person,
the liability of such persons and all covenants on their part herein
contained shall in all respects be and be deemed to be joint and
several.

2. IN CONSIDERATION of the Bank at my/our request agreeing
not to require immediate payment of such of the monoys horein
mentioned as may be now due and/or in consideration of any moneys herein
mentioned which the Bank may hereinafter advance or pay or which
may hereinafter become due, I/we the undersigned
(a) Mrs. Fileen Florence Mary Marley

of Garoopna” Nuwara Eliya
(b)
of
()
of
(d)
of

hereby agree to pay to the Bank in Nuwara Eliya the moneys herin
mentioned ten days after demand PROVIDED ALWAYS that the
total liability ultimately enforceable against me/us under this guarantee
shall not exceed the sum of Rupoes Thivtyone thousand six hundred
and forty five and cents fifty soven (Rs.31,645/57) together with all
interest thereon and such further sums by way of bankers’ charges
and expenses as shall accrue all in accordance with the Bank's usual
course of busineis, and also all legal costs charges and expenses
incurred byv the Bank.

3. guarantce shall not be considered as satisfied by any intermediato
payment of satisfaction of the whole or any part of the moncys herein
mentioned but shall be a continuing sccurity and shall extend to
cover any sum of money which shall for the time being and from
time to time constitute the wultimate balance due by the debtor to
the DBank in respect of the moneys herein mentioned, up to the
limit aforesaid.

4. This guarantee shall be binding as a continuing security on me and
on my executor or administrators and my legal ropresentatives until
the coxpiraiion of one calendar month after I or in cass of my dying
or becoming under disability my executors or admistrators or my
legal representatives shall have given to the Bank notice in  writing
to discontinue and determine the same. AND in the case of this
being a joint and several guarantec the same shall remain in force
and binding as a continuing security as against (a) each of us and the
ostate of each of us notwithstanding the death or disability of us
or either or any of us until the expiration of one calendar moenth after the
Bank shall have received notice in writing to discontinue and detormino the

D46
Guarantee
Signed by
Eileen Marley-
28. . 60
—Continued
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same, from us or from the survivors or survivor of wus and the
executors or administrators or the legal representatives of such of us
as may have died or become under disability (b) each of wus and
his/her estate until the expiration of one calendar month after the
Bank shall have reccived such notice as aforesaid from him/her or
his/her aforewritten, and (c¢) such of us as shall not have given such
notice as aforesaid and as against the estate or respective estatos
of such of us as shall not have given such notice as aforesaid notwith—
standing that it may have ceased to be binding on any other or
others of us by reason of any such notice having bheen given.

5. In the event of this guarantee ceasing from anv cause
whatsoever to be binding on me or my executors or administrators
or my legal representatives (or as the case may be on us and each
or any of us and the executors or administrators or the legal
representatives of us and of each or of any of us), the Bank shall
be at liberty without thoreby affecting its rights hercunder io open
a fresh account or to continue any then existing accouni with
the debtor and no moneys paid from time to time into any such
account by or on behalf of the deblor and subsequently drawn out
by the debtor shall on scttlement of any claim in respect of this
g{larantee be appropriated towards or have tho effect of payment
of any part of the monoys herein mentioned due from the dchior
at the time of this guarantec ceasing to be x99 binding or of the
interest thercon, unless tho person paying in such moneys shall at
the time in writing direct the Bank specially to appropriate the
sune 1o thal purpose.

6. Any admission or acknowledgement in writing by the debtor
or by any person being or appearing to be or acting or purporting
to act as a partner director manager officor or office-baarer (as the

case may be) of the debtor or by a person cxpressly or impliedly 30

authorised by the debtor, of the amount of the moneys hercin
mentioned owing by the debtor to the bank and any judgment
recovered by the Bank against the debtor in respect thereof shall bo
bindine and conclusive on and against me my executors or adminis-
trators or my legal reprosontatives (or as the case may be on and
against us and each of us and tho executors or adminisirators or
the legal representatives of us and of cach of us) in all course of
aw and elsewhere.
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7. The Bank is at liberty (without the conzent of or notice to
me/us or any of us or the executors administrators or legal repro-
sentatives of mefus or any of us) without thercby affocting it rights
hercunder, at any iime and from time to time, to rcuew or extend
any oblizasion liability or transaction of any kind of or with the
debior, to substitute in place thercof any new or alternative
obligation, liability or transaction, to add to vary or alter the terms
and conditions thereof or of @ny new or alternative obligation,
liability or transaction respectively, to determine or vary any credit
to the debtor to vary exchange abstain from perfecting or reloase
in whole or in part, any guarantee or sccurity received taken or
held or to be reccived taken or held by the Bank from or on
behalf or on account of tho debtor or me/us or any of us or any
other person, in respect of the moneys herein mentioned or any part
thereof, to renew bhills or promissory notes in any manner, and to
compound with e¢ive time for payment or other indulgence to, accopt
compositions from and make any other arrangements with, the
debtor or me o1 my aforewritten (or as the cas® may be us or any
or either of us or the aforewrittoen of us or any or eithor of us) or
any person liable for the mon~ys herzin mentioned or liable on any
bill note guarantee or security received taken or held or to be
received taken or held by the Bank.

3. Any dividend composition and payment the Dank may receive
from the debtor or me/us or any of us or from any other person, or
from the esiatos of the debtor or of me/us or any of us or of uny
other person, whother in or in consequencs of liquidation bankruptcy
liquidation by arrangemoent or composition with creditors or otherwise
howsoever shall ba taken and applied as payments in gross. without
any right on the pat of me or my aforewritten (or as the case

30 may be us or any or cither of us or tho aforewritten of us or anv

40

or either of us) to stand in the place of the Bank in respoct of or
to claim the benofit of any such dividend composition orv payment
ov any sacurity held bv the Bank until the Bank shall have received
the full amount of all the moneys hercin mentioned, and shall not
prejudice the Dank’s right to recover from me or my aforewritten
(or as the cise mny be us and each of us and the aforewritten of
us amd of each of ux) to the full extont of this guarautea.

9. Although my/our ultimate liability herveunder cannot oxceed
the limit hereinbefcre mentioned, yet this present guarentee shall be
copstrued and teke cffect »s a guarantes of the whole and every
pari of the mcneys herein mentioned #nd accordingly 1 am/we and
cach of us are not and is not to be entitled s against the Bank to
any right of proof in the insolvency of the debtor or other right
of a surety dischavging his linbility in vespect of the principal debt,
unless and until the whole of the moneys herein mentioned including
Interest and charges as aforesaid shall have first bon completoly
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discharged and satisfied. And further, for the purpose of enabling
the Bank to sue the debtor or prove against the estate of the
debtor for the whole of the moneys herein mentioned or to preserve
intact the liability of the debtor or of any other person, the Bank
may at any time and from time to time placo and keep for such
time as they may think prudent any moneys received recovered or
realised hereunder to and at a separate or suspens> account to the
credit either of me/us or any of us or of such other person or
transaction if any as they shall think fit, without any intermediate
obligation on the part of the Bank to apply the same or any part thoreof in
or towards the discharge of the moneys herein mentioned or any intermediate
right on my/our part to sue the dobtor or prove againsi his estate
in competition with or so as to diminish any dividend or other
advantage that would or might come to the Bank or to treat the
liability of the debtor as diminished.

10. No assurance or security given to the Bank which may be
avoided, and no payment made to the Bank which may bo recoverable,
under any law for the time being in force relating &» bankruptcy
or insolvency or to limited liability companios, and mno roleasoe
sotilement or discharge which may have been g¢iven or made on
the faith of any such assurance sccurity or payment shall prejudice
or affect the Bank's right for racovery from me/us and each of us
to the full extent of this guar-intes.

11. I/we and each of us have not/has not taken in respect of
the liability hereby undersaken by me/us and ocach of us, and 1/we
and each of us will not take from the debtor, either directly or
indirectly without the consent of the Bank, any sum of money or
promissory note bill of exchange mcrtgage charge or other sccurity,
whether merely personal or involving a charg? on any property
whatsoever of the dobtor, whereby T/wo or any of ui or any person
claiming through me/us or any of us by endorsemont assignment or
otherwisz would or might on the bankruptcy or insolvency of the
dobtor and to the prejudice of the Bank incraaso 'tho' proof in such
bankruptcy or insolvency or diminish the properiy disiiributable arpongst
the creditors of the debtor. And as regards any such secarity as
afores id which I/we or any of us may bave faken or may take
with such conseni as aforastd, the samo shall bo a sacurity to the
Bank for tho fulfilment of my/our and each of our obligtions
and shall be forthwith deposited with ths Bank for that

hereunder
y mo or such of us who may have taken or may take

purpose b
the same.
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12. The liability of me/us and each of us hereunder shall not bo
affected by any failure on the pari of the Bank to take any
security or by any invalidity or insufficiency of any security taken,
or by any existing or future agreement hy the Bank as to the
application of any advances made or to be made to the debter, or
in the event of this guarantee proving not to be binding on me/us
or any of us for any reason whatsoever. And this guarantee shall
be in addition to and shall not in any way be prejudicod or affected
by any collateral or other sccurity now or hereafter held by the
Bank for all or any part of the moneys herein mentioned, nor shall
such collateral or other sacurity or any lien to which the Bank
may be otherwise entitled or the liability of any person not party
hereto for all or any part of the moneys herein mentioned be in
anywise prejudiced or affected by this present guarantee.

13. The Bank shall so long as any moneys remain owing
hereunder have a liem therifor on all moneys now or hereafter
standing to the credit of me (or, as the case may be, of each of
us) with ithe Bank whether on any current oy other account.

14. I/we and each of us specifically agree that the Bank shall
be at liberty, either in ono action to sue the debtor and me/us and
each or any of us jointly and severally, or to proceed in the first
instance against me/us and each or any of us only, and further
that I/we and ecach of us hereby renounce the right to claim that
the debtor should be oxcused or proceeded against by action in the
first instance, and (whore this guarantee is given by more than one
porson) the right to claim that the Bank should divide its claim
against us and bring actions against us, cach for his poriion pro
rata, and the right to claim in any action brought against all of us
that the Bank should only recover from each of us a pro rata share
of the amount claimed in that action, and all other rights and
benefits to which surctics are or may be by law entitled 1T BEING
AGREED that I/we and each of us amj/are and is liable in all
respects hereunder as principal debtor/principal debtors jointly and
soverally, to tho extent aforementioned, including the liability to be
sued before recourse is had against the debtor.

Signed by the abovenamed )
at Nuwara Eliya this ) Sgd; Eiloen Marley.
28t day of November 1950 ) ’

i the presance of ;

Sod: Tllegibly.

D46
Guarantee
Signed by
Eileen Marley-
28. Il. 60
—Continued



241

D 47 D47
E:.c §'ﬁ§4&s’rs7 Receipt for Rs. 31,645/57 given by the Defendant to the
Befondant Bank of Ceylon.
to the Bank of Nuwara Eliya
110 98. 11. 60
To:

The Managor
Bank of Ceylon
Nuwara Eliya.
I hereby acknowledge to have received from you an advance of 10
Rs. 31,645/57 (say rupees thirtyone thousand six hundred & fortyfive

and cents fiftyseven only.)
Sed. (on 10 cts stamp)

D. P. Mellaavatchy

L D 48 D48
etter sent to
,Bj(;‘v':a‘;i‘é;;f“ Letter sent to Bank of Ceylon, Nuwara Eliya,
by the Defendant by the Defendant
28.11. 60 Nuwara Eliya
28. 11. 60
The Manager 20
Bank of Ceylon
Nuwara Eliya.
Dear Sir,
1 hereby authoriso you to make available the accommodation
granted to me by way of loan at the account styled “D. P. Mellaaratchy”
at Bank of Ceylon, Nuwara Eliya Branch and bearing account
No. 1001.
Yours faithfully,
Sgd. D. P. Mellaaratchy
D49 30
D 49 Letter sent to Bank of Ceylon, Nuwara Eliya,
Letter sent to
Bank of Ceylon by the Defendant.
l!:lutv;":r‘;eEfliy:l . Nuwara Ell}’ﬂ
Blieo 28. 11. 60.

The Manager
Bank of Ceylon
Nuwara Eliva.
Dear Sir,
In connection with the loan of Rs. 31,645/57 granted to me, 1
horeby solemnly underiake to repay the said loan by 35 instalments 40
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of Rs. 87904 each and one instalment of Rs 879/17 which will be
paid on the 28th day of each month commencing from December 1960.

Should I tail to provide funds in my account or to send you
a remitiance on the due date of each monthly instalment, I hereby
agree that a penalty charge will be paid by me to cover additional
expenses that will be incurred by you.
Yours faithtully,
Sed. D. P. Mellaaratchy

P3

Application to open a Joint Current Loan Account at the
Mercantile Bank of India Ltd. by Eileen Marley
and the Defendant

No. 2 (Joint Account)

103 D.
The Manager,
The Mercantile Bank of India Ltd. 300 Intld
Colombo.
Dear Sir,

Wo hand you herewith Rs
Current Loan Account in our names in the books of the DBank.
Chequoes on this account will be signed by any one of us and, in
the event of the decease of any of us, the balance at the credit of
the account will b2 payable to the suarvivor or survivors.

with which kindly open a

We also authorise and request you to accept the signature(s) of
Eileen Florence Mary Marley, Don Peter Maellaaratchy. on orders for
the withdrawal of anv sccurivies, deed or articles at any time held by

you for us and notices for the withdrawal of and discharecs for
any moneys hcld on any deposit accouat with you in our joint
names.

We also agree that should you permit the account to be

overdrawn we are and shall be jointly and severally

liable to you
for repayment of such overdrafts.

We agree to comply with, and to be bound by, the Bank’s rules
for the time being for the conduct of such accounts.

Please furnish us with a pass-book and a book of

Chegue
forms and note our signaturves as under

Yours faithfully,

Signature: Eileen Marley Signature: D. P. Mcllaaratchy

D 49
Letter sent to
Bank of Ceylon
Nuwara Eliya
by the Defendant
28. 11 60

— Continued
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Appiic‘Pt 3w Names in full Eileen Florence Mary Marley
opena Joint  Occupation and “Gtaroopna”, Nuwara Eliya,
Currenc Lean — address. Don Peter Mellaaratchy
ccount at the e s ’
Mercantile Bank Carstairs
of India Ltd. Nuwara Eliya.
ad the ' Introduced by:
Defendant- E. Marloy has a sole Account with us.
—Continued GOOd.)

Intd. .

P5

Mercarnite Bank Mercantile Bank of India Cheque for Rs. 125,000/- drawn by 10
of India Cheque E. Marley and the Defendant in favour of the Bank.
:’jor Rs.bl25,000/-
rawn by

E Marly and Colombo 29th November 1960,
e Octendant | No. Q 801624
Bank,- The Mercantile Bank of India Limited.
29 11. €0 COLOMBO.
Pay Yourselves . . or Bearer
Rupees One Hundred and Twenty Five Thousand only -
Sed: Eileen Mrlrley
Sgd: D. P. Mellaaratchy

Rs. 125,000 20
(Reverse) Credited Suspenso Account, Intd.

P4
Copy of Joint Copy of Joint Currcnt Loan Account of Mrs. E. F. M. Marley
2::53:: t?“p"qrs, and the Defendant with the Mercantile Bank I tJ.
E M Marley MERCANTILE BANK LIMITED COLOMBO.
Defendant In Account current with
Mercantile Bank Mps. K. F. M. Marley and D. P. Mellaaratchy Joint Loan Account
: Dr. or.
1960 1960
Nov. 29 To Yourselves 624 Rs. 125,00).00 Doc. 31 To 30
Balance 125,657.53
Dec. 30 To Interest 657.53

125,657.53 125,657.53

— L T it
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1960
Dec.

1961
Jan.
Mar.
May.
June

Juno
July
Sept.
Oct.
1961
Dec.
1962
Jan.
May
June

1962.
June
July

1962
July

Sopt.

Oct.

1962
Dee.

31 To Balance

28 To Debit Tax
30 To Interest
25 To Debit tax
29 To Interest

30 To Balance
29 To Debit Tax
30 To Interest
25 To Debit Tax

31 To Balance

4 To Intervest
21 To Debit Tax
4 To Interest
28 To Interest

30 To Balance
26 To Debit Tax

31 To Balance
28 To Intercst
17 To debit Tax

31 To Balauce

244

6,000.00

129.562.00
125.716.91

132,423 87

132,423.87

132,428.33
132,428.33

134,766.71

134,766.71

134.766.71

1961
125,657.53  Jan. 12 By Cheque
J.KT.W. & Co.
June 30 To Balance 123,562,00
.66
1,931.30
193
1,970.58
129,562.00 1961
123.562.00 Dec. 31 to Balance
1.97
2,180.79
2.18
125,746.94 1962
125,746.94 June 30 to Balance
2,217 .84
2.22
2,944 43
1,512.44
132,423.87
132,423.87 1962
446 Tulv 31 to Balance
132 428.33
1962
132,428.33  Dcc. 31 To Balance
2,336.04
2.34
134,765.71
- 1963
134,766.71 Mav 51 By Final-
repayment

134766 71

134,766.71

I certify that the statcment of account contained in the page
represents a truc copy 2.
particulars of the current Joint Loan Account of Mrs. E.F.M. Marley

are

contained in

of the entries taken from the ledger containing

one of

and D. P. Mellaaratchy that such entries
the ledger sheets (being one of the ordinary books of the Dank; kept by

the Bank and were made in the usual and ordinary course of
business and that such ledger sheet is still in the custody of the
Bank.
MERCANTILE BANK LIMITED.
Sad.
Colombeo. Accountant
25/9/1964. (G. . MORRIS)

P4
Copy of Joint
Current Lcan
Account of Mrs,
E F M Marley
and the
Defendant
with the
Mercantile Bank
Ltd.

—Continued
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Pe6
Mercantile Bank Cheque for Rs. 257,500/-
drawn by the Bank in favour of
Borakande Estate Co. Ltd.

No. W032104 Colombo 29 Nov. 1960.

MERCANTILE BANK LIMITED, COLOMBO

Pay Borakande Estate Co. Ltd. ... .. . .. . ... .. . ... ... . or Order

Rupees Two hundred and fifty seven thousand five hundred only.

Mercantile Bank Limited

Sed... ........ .. .10
Manager

Rs. 257500/~ Sgd .

Accountant

(Reverse)

BORAKANDA ESTATE CO. LTD.
Sod. Ananda E. De Silva
Director
Pay Commissioner of Inland Revenue.
BORAKANDA ESTATE CO. LTD.,
Sgd. Ananda E de Silvn
Director
CREDIT CEYLON GOVT. Account
For Commissioner of Inland Revenue
Sgd. illegibly

20

Staff ()fffcer, Col]eéﬁion Brauch
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P 13
Deed of Transfer No. 1419 attested
by S. Gunasekera Notary Public

Prior Registration:
Galle ~ Parts of F.145/145:
Now at Balapitiya Land Registry.
Drawn by us

Sgd: Illegibly.
Notaries Public

No. 1419

This indenture made and enterad into at Colombo on this twenty
ninth day of November one thousand nine hundred and sixty betwoeen
Borakanda Estate Company Limited a Company duly incorporated in
Ceylon and having its registered office at Kotahena. Mills, Kotahena
Colombo in the Island of Ceylon (hereinafter referred to as ‘“the Vendor”
which term or expression as herein ussd shall where the context so
requires or admits mean and includo the said Borakanda Estate Company
Limited and its successors) of the one part and Eileen Florence Mary
Marley of “Garoopna” Nuwara Eliya in the said Island and Don Peter
Mellaaratchy of *‘Carstairs” Nuwara Eliya aforesaid (hereinafter referred
to as “ihc Purchasers” which term or expression as herein used shall
where the context so requires or admits mean and include the said
Eileon Florcnes Mary Marley and Don Peter Mellaaratchy and each
of them and their and each of their respective heirs executors admi-
nistrators and assigns}) of the other part.

WHEREAS the Vendor is seized and possessed of and well and
sufficiently entitled to all that Estate called and known as Maha Borakande
(fermerly called KARANDENIY A ESTATE) situated at Karandeniya in the
first schedule hereto fully described.

AND WHEREAS the Vendor had by Agreemeni No. 541 dated 6th
August, 1960 as amended by deed No. 562 dated 12th November, 1960 both
attested by F.C. do Saram of Colombn Notary Public agreod to sell
MAHA BORAKANDE DIVISION of tho said Maha Borakanda Estate to
the Purchasers at or for the prico or sum of RUPEES FOUR HUNDRED
AND TWENTY-FIVE THOUSAND (Rs. 425,000/-) subject to the terms
and conditions contained in the said Agreement No. 541 as amenaed by
the said deed No. 562.

AND WHEREAS by its Certificate No. 476 daied 5th Septomber 1960
the Tea and Rubber Estates {Control of Fragmentation) Board in terms
of Bection 14 of the Tea and Rubber Estates (Control of Fragmentation)

P13
Deed of
Transfer
No. 1419
attested
by S. Gunasekera
Notary Public
29. 11, 60,
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Act No. 2 of 1958 auathorised the Vendor to transfer tho ownorship
of the said Maha Borakanda Division to the Purchasers.

NOW THIS INDENTURE WITNESSETH thatthe Vendorin pursuance
of the said agreement and in consideration of the said sum of Rupees
Four hundred and twenty-five thousand (Rs. 425,000/-) of lawful mouney
of Ceylon well and truly paid by the Purchasers to the Vendor at or
before the execution of these presents as directed in the said Agreement
No. 541 as amended by the said deed No. 562 (the receipt whereof
the Vendor doth hereby expressly admit and acknowledge) doth hereby
grant convey sell transfer assign set over and assure unto the Purchasers
All that estate plantation and premisss called and known as Maha
Borakande Division (described in the second schedule hereto and herein-
after called “the said premises”, together with all the growing crops
and produce thercon and the buildings bungalows labourers lines fixed
plant and machinery tools implements in use furniture (other than
furniture belonging to the superintendent or members of the estate
staff) cattle carts and all other the live stock theraon or thereto belonging
(save as excepted by the said Agreement No. 541 as amended by the
said deed No. 562) and all rights ways privileges easements servitudes
and appurtenances whatsoever thereto belonging or in anywise apper-
taining thereto or held used or enjoyed therewith or reputed or known
as part and parcel thercof and all the estate right title interes’ property
claim and demand whatsoever of the Vendor in to out of or vpon
the same.

TO HAVE AND TO HOLD the said premises described in the second
schedule heroto together with all and singulav the appurtenances thereto
belonging unto the Purchasers as and from the First d: vy of Decembor

One thousand nine hundred and sixty subject to the provisions contained
in tho said Agreement No. 541 as amended by the said deed No. 562

but otherwise dbqolutely for ever

AND THIS INDENTURE FURTHER WITNESSETH that the sale hereby
effected is a sale ad corpus and not ad quantitatem and that the extent and
description of the said Maha Bora%ande Division as set out in the said
second schedule horeto are balieved and shall be deemed to be correct and no
error omission mis-staiement or misdiscription therein or oiherwisa shall
invalidate the sale or be made the subject of any claim for compen-
sation by the Vendor or the Purchasers or for an increas? or raduction
in the purchase price.

AND the Vendor doth hereby covenant and declare with and to

10

20

30

the Purckasers that the said premises deoseribed in the said second 49
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schedule hereto ave free from any mortgages and other similar charges
created by the Vendor and that the Vendor shall and will at all times
hereafter at the request cost and expense of the purchasers do and
execute or cause to be done and executed all such further and other
acts deeds matters assurances and things for the better and mora parfectly
and offectually conveying and assuriug the siid premises or any pavt
or portion thereof to the Purchasers as by the Puarchasers shall or
may be reasonably required but the Vendor doth not further or otherwise
howsoever warrant and defend or undertake to warrant and dofend tho
title to the said premises or to any part or portion thoreof and any
implied obligation on its part to do so is hereby expressly excluded.

IN WITNESS WHEREOF the Vendor has caused its Common Saal to be
affixed and the Purchasers have sot their rospective hands to thess
presents and to two others of the same tenor and date at Colombo
atoresaid on this twenty ninth day of November One thousand nino
hundred and sixty.

THE FIRST SCHEDULE ABOVE REFERRED TO

All that Estate Plantation ard premises called and known as Maha
Borakende (tormerly called Karandeniya Esiaie) situated in the Village
Karandeniya cf Ambalangeda Division of the Wellaboda Patsu in the
District of Galle Southern Province in the Island of Ceylon boun-
ded on the North by lands of Simaris de Silva, Suwaneris,
Suwandahakuru Gaidirise, Thommayakuru Agoris, Colombage Lamaneris,
Hewakuru Sandoris, Hewakuru Podisa and Balanahakuru Baisa, Fialds
of Ambalangoda People and Cecilino Aratchi, Kosatu Oya, Crown ficld,
Cart Road, Diviangewela, Puwakgahawela, Kolluwella, and Kaluwala on
the East by the Crown Fiold, Fields of Ambalangoda People, Sawaneris,
Hewahakuru Babanisha and Endoris Kankanama, Lands of Suwan‘ris,
Thommayahakuru Agoris, Hewahakuru Podise, Balanahakura Baiso,
Suduhakuru Odonisa, Suduhakuru Jando, Hewahakuru Soido and othors,
Kaluhakuru Guneris deceased, Munugodahakuru Carolis, Jandoris Silva
ard several others and Nandorisa and others Diviangewela cliimed by
Sidorisa and others, Keclluwels Kositu Oya, Kirvinugewela, Crown land
and Fields, Owites and Highlands claimed by Villagers, on the South
by the lands of Balanahakuru Baiso, Suduhakuru Odorisa, Suduhakuru
Jando, Hewahakuru Soido and others, Munugodahakuru Carolis, Kalu-
hakuru Agenis Diyenis, Kirinugewely, Owita Highlands an'l  Fields
claimed by Villagers, Crown land, Fields and Highlands of Kalupahan»ge
Jandoris Silva and several others, Fields of Endoris Kankanama and
Denis Silva, Egodawelawatta of Semaneris Mudalali and Igalanaidezewsla

P13
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of Kaluhakuru Inguwa deceased and on the West by the Fields of
Endoris Kankanama, Denis Silva, Egodawelawatta of Semansris Mudalali,
TLands of Hendrick Singho and others, Balasuriya and Kaluhakuru
Sinerisa, Pedrohakuru Gomisa, KaJuhakuru Jeda and others Kaluahakuru
Agenis, Diyonis and Simaris de Silva, Kosgahaduwa of Kaluhakuru
Sainerisa and Pedrohakuru Supina, Igalanaidegewela of Kaluhakuru
Inguwa deceased, Delgahawatte Kumbura of W.Danoris and the Cart
Road containing in extent four hundred and ninety one acres one rood
and twenty eight perches (491A. 1R 28P) according to Plan No. 1576 dated
6th November 1919 made by J.H.W.Smith, Licensed Surveyor.

THE SECOND SCHEDULE ABOVE REFERRED TO:

All that estate plantation and premises called MAHA BORAKANDE
DIVISION lying to the South of the Government High Road from Ambalan-
goda to Elpitiya being a portion of Maha Borakande Estate described
in the first schedule hereto and depicted in ti2 shid Survey Plan No. 1576
situatod at Karandeniya aforcsaid and containing in extnt thres hundred
and ninety nine acres two roods and twenty perches (399A. 2R. 20P)
inclusive of the estate road and is comprised of :-

(a) Al that poriion marked Lots PF (14 markings),
B1, C, 16, 174 173, D, NC (2 markings), F1; F2, G1,
G2, 18, E, 19, 21, 20* 20", 22, B, 23, Cinnamon Blocks,
A and C, 24'. Jungle, 25, 24% Jungle, 26, Cinnamon
Blocks B and D, 27!, 273, 273, 28 and Bungalow
premis2s in the said Survey Plan No. 1576 and sitonated
at Karandeniya aforesaid and boundel on thy North
by land of Simaris de Silva, Field of Ambsulangoda
People, Kosatu Oya, Field of Ambalangoda People,
Crown Field, Road leading to the Government High
Road from Ambalangoda to Elpitiya, Field of Cecilino
Aratchi, Field of Ambalangoda People, Field of
Suwaneris, Owita Land of Suwaneris, Diviangewela
claimed by Sidorisa, Garden claimod by Thommay-
hakuru Agoris, Garden of Dambuluge Agan, Garden of
Hewahakuru SBaidoris, Garden of Howahakuru Laida,
Garden of Suwandahakuru Gaidirise, Road leading
to the Government High Road from Ambalangoda to
Elpitiya, Garden of Thommayahakuru Agoris, Garden
of Colombage Lamaneris and and Garden of Hewa-
hakuru Sandoris, on the East by  Puwakgahawela,
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of Thommayhakuru Elise and Liyanchi, Owita Land
of Ilandaridewa Jano, Estate Road, Portion of
the same land ( Kirinuge) Highlands claimed by
Villagers, Highlands of Kalupahanage Jandoris Silva
and several others, Crown Land Fields and Highlands
of Kalupahanage Jandoris Silva and several others,
Fields and Highlands claimed by Villagers and
Highlands of Nandorisa and others, on the South by
Highlands claimed by Villagers, Fields claimed by
Villagers, Highlands of Kalupahanage Jandoris Silva
and several others, Fields and Highlands of Kalupa-
hanage Jandoris Silva and scveral others, Highlands
of Nandorisa and others, Fields of Endoris Kankanama
and TFields of Denis Silva and on the West by
Fields claimed by Villagers, Egodawelawatta of Samaneris
Mudalali, Lands of Hendrick Singho and others, Highlands
of Balasuriya, Owita of Kaluhakuru Sinerisa, Kosgahaduwa
of Kaluahakuru Sainereisa and of Pedrohakuru Supina,
lkalanaidegewela of Kaluahakuru Inguwa deceased and
Lands of Pedrohakuru Gomisa, Kaluahakuru Jeda and
others, Delgahawatta Kumbura of W. Danoris Lands of
Kaluahakuru Agenis and Diyonis and containing in
extent threo hundred and ninety eight acres and
thirty perches (398A. OR. 30P) according to the =said
Plan No. 1576.

All that portion marked NC in the said Survey Plan
No. 1576 and lying between the Government High
Road to Ambalangoda and the Kosatu Oya markod in
the siid  Plan and situated @b Karandeniya aforesaid
bounded on the North, Iast and South by land
belonging to the Government and on the West by
Road leading to the Government High Road from
Ambalangoda to Elpitiya and containing in extent
one acre and sixtaan perches (LA. OR. 16P) according
to tho said Survey Plan No. 1576 and

All that portion marked PF and lying to the North
of Lot 21 in the said Suvvey Plan No. 1576 situated
at Karandeniya aforasaid and bounded on tho North,
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Bast, South and West by ficlds claimed by villagers
and  containing in extent one rood and fourteen
perches (OA. IR. 14P) according to the said Survey
Plan No. 1576.

The Common Seal of the said
Borakande Estate Company Ltd.
was hereto affixed in the presence
of

Sgd. Ananda K. de Silva

Sgd. T. E. de Silva Directors.
Who do hereby attest sealing
thercof in the presence of:. ..

Sgd. F. . de Saram
Scd. Illegibly

Signed by the said Eileen Florence Mary Marlay and Don Peter

Mellasratchy in the prie=once  of: Sgd. Eilean Marlay,
Sgd. F. C. de Saram Ssd. D. P. Mellaaratchy.
Sgd. Illegibly. Sed: Illegibly.

1 Sugathadasa Gunasekera of Colombo in  the Island of Ceylon
Notary Public do hercby cortify and attest that the forazoing

instrument heving been duly read over by Ananda Ernest do Silva 20

and Tissa Emmanuel de Silva both Directors of Borakande Estato
Company Limited (who have signed as “Anandar E. de Silva and
“T, E. de Silva” ) and Eilecn Florence Mary Marley and Don  Peter
Mellaaratchy (who have signad as “Eileen Marley” and “D. P.
Mellaaratchy”) in the presence of the subscribing witnesses hevcto
Frederick Cecil de Saram, Proctor of (Colombo and Juan Jaffcor Noor
Booso of 16 Mosque Lane, Colpetty, Colombo (who have signed as
“F. C.de Saram” and “T. Jafesr™) all of whom are known to me, the
Common Seal of the said Borakanda Hstate Company Limited was

hereto affixed in the pr2sence of the said Apanda Ernest de Silva 30

and Tissa Emmanuel de Silva (who signed the sam? in tho
attestation of the sealing thereof as Directors of the siid Company)
and also signed by the said Eilean  Florence Mary Marley and Don



20

30

252

Poter Mellaaratchy and by the said witnesses and by me the said
Notary in my presence and in the presence of one another all being
present together at the same time at Colombo aforesaid this Twenty
ninth day of November One thousand nine hundred and sixty.

I further certify and attest that the consideration herein mentioned
was paid as follows:-

(1) A sum of Rs. 42,500/~ was paid at the execution of the
deed of Agreement No. 562 dated 12th November 1960 and attested
by F.C. de Saram. Notarv Public.

(2) A sum of Rs. 257,500/~ was paid by cheque No. 032134
dated 29th November 1960 drawn by the Mercantile Bank in favour
of the Vendor Company and

(3) the Dbalance sum of Rs. 125,000/~ was paid by cheque
No. C-644518 dated 29th November 1960 drawn on the Bank of
Ceoylon by Borakande Estate (‘o. Ltd. in favour o¢f the Purchasers
and duly endorsed by them in favour of the Vondor Company and
that seventeen stamps of the value of Rs. 12,752 were impressed on
the Duplicate of this instrument and one stamp of the value of
Re. 1/~ on the Original.

1 lastly certity that the consent for the sale of the said Maha
Borakande Estate was duly obtained on the 5thh day of September
1960 from the Secretary, Tea and Rubber Estate (Control of
Fragmentation) Boavd baaring No. 476,

Which 1 Attest
Sgd: Illegibly
Notary Public.
Date of Attesiation)
29th November 1960.)

I, J. D. D. Piyadasa, Registrar of Lands do hereby cortify the
foregoing 1is a true copy by mechnical procoss of duplicate of
deed No. 1419 dated 29/11/1960 attested by Notavy 8. Gunasckera
filed in this action and is issued on the application of V. A. P.
Nanayakkara of Colombo.

Sed. J. D. D. Piyadasa
20/2/62 Registrar.

P I3
Deed of
Transfer
No. 1419
attested
by S. Gunasekera
Notary Public
29. 11, 60,
—Continued



P I0
Copy of
Borakanda
Estate Current
Account for the
period 30. I, 60
to 31. 7. 62

Copy of Borakanda Estate Current Account for the

253
- P10

period 30.11.60 to 31. 7. 62.
MERCANTILE BANK LIMITED COLOMBO.

In Account Current with
Borakanda Estate (1408 7165)

Dr. Cr.
1960 1960
Nov. 30 To cjo CB 3. Dec. 31 To Balance 3.
3. Bl 10
1960 T 1961
Dec. 31 To Balance 3. Jan. 12 By Cheque
1961 JKT & W 2811.85
Feb. 15 Com. Galle Cheque 149 Feh. 17 Chreque Galle 1181.40
Mar. 27 517051 1875.00
May 24 Tax 1.38
June 30 Balance 2111.88
3993.25 3993.25
1961 1961 -
Dec. 31 To Balance 211188 June 30 By Balance  2111.88 20
2111.88 2111.88
1962 1961 -
Juno 30 Balance 911188 Dec. 31 By Balance  2111.88
2111.88 2111.88
1962 1962 -
.Tu—l; 31 Balance 3111.88 June 30 By Balance 2111.88
July 23 Cheque 1000.00
3111.88 3111.88
T 1962 T
July 31 by Balance 3111.88 30
For Mercantile Bank Limited

Sod.

Manager Colombo.
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1 certify that the statement of account contained in the¢ page
represents a true copy of the entries taken from the ledger containing
particulars of the current account of Borakande Estate that such
entries are contained in one of the ledger sheets (being one of the
ordinary books of the Bank) kept by the Bank and were made in
the usual and ordinarv course of business and that such ledger sheet
is still in the custody of the Bank.

Noil
Manager.
10 D62
Letter sent to the Defendant by H. J. G. Marley
Garoopna,
8th Dec.

My Dear Petor,

Thank you for your report of 6th. Things are mnot going badly
and 1 am glad to see a smooth beginning. I have to be in Colombo
on 15th inst. but dont you bother to come up unless you would
like to -1 have to be at G.O.H. on afternoon of 1ith and spend
all the 16th at 4 meetings returning to Nuwarva Eliya Saturday 17th
I'll postpone visit to B.K. for another month or ~o. If you want
to get up I'll wait and go down with you. If not I'll get another
car on my cwn-let me have a reply by return post.

Sgd. H. J. G. Marley

20

Salaams to bhoth of you.

D51
Memorandum from John Keell Thompson, White Ltd.
to Mercantile Bank Ltd. enclosing cheque for No. 2811/85.

MEMORANDUM

National Mutual Building,
P. O. Box No. 76.
Colombo, 11th January 1961.

30

From
John, Keell, Thompson, White Ltd.
To the Manager,
Mercantile Bank Ltd.
Jolombo.
D ear Sir,

Please place proceeds of enclosed Cheque for Rs. 2811/85 to

PIO
Copy of
Borakande
Estate Current
Account for the
period 30 11.60
to 31. 7. 62

—Continued

D 62
Letter sent to
the Defendant by
H. J. G. Marley
8.12, 60

D 5l
Memorandum
from
Jchn Keell,
Thompson-
White Ltd. to
Mercantile Bank
Ltd.
enclosing cheque
for Rs, 2811/85-
1.1, 61



D Sl
Memorandum _
from
John Keell, .
Thompson-
White Ltd. to
Mercantile Bank
Ltd.
enclosing cheque
for Rs. 2811/85-
11.1.61

—Continued

Pl
Letter sent to
M/sF. J. & G.de
Saram by the
Mercantile Bank
Ltd.--

12, 1. 6l
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credit of Borakanda Estate account and advise Mr. D. P. Mellaaratchy as

usual.

Messrs, F. J. & G. de Saram,

Colombo.

Dear Sirs,

As

Account Opening

requested we

Yours faithfully,

John, Keell, Thompson, White Ltd.

P11
Letter sent to M/s F. J. & G. de Saram, by the

Mercantile Bank Ltd.

Sgd .

For Accoumtant.

MERCANTILE BANK LIMITED.

G. P. O. Box No. 98,
Colombo 12th January, 1961.

Dept C/D.

FOR THE ATTENTION OF Mr. D. MARTENSZ

MARLEY - MELLAARATCHY JOINT ACCOUNTS

forms

enclose for your perusal
of the 2 accounts

10

guarantee bond signed by Mr. H.J. G. Marley.

We regret that no trace of a

John, Keell, Thompson White Ltd., to pay any sum to us

appears to be in our possession.

written

undertaking

Sad.

held by

copies of the Joint

us and a 20

by Maasrs
monthly,

Yours faithfully,

Manager.
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P1iA
Photostat copy of Application made by Eileen Marley and the
Defendant to the Mercantile Bank of India Ltd. to open a Joint
Current Account
D. 5005 2807

No. 2 (Joint Account)
The Manager,
The Mercantile Bank of India Ltd.
Colombo.

Dear Si[‘,

We hand you herewithRs ...with which kindly open a Current
Account in our names in the books of the Bank. Cheques on this
account will be signed jointly by both of us and, in the event of the
deceasec of any of us, the balance at the credit of the account will
be payable to the survivor or survivors.

We also authoriso  and request you to accept the signature(s) of
both of us joinily on orders for the withdrawal of any xecuritios.
deed or articles at any time held by you for us and notices for the
withdrawal of and discharges for any moneys held on any deposit
account with you in our joint names.

We also agree tha: should you permit the account to he overdrawn
we #re and shall b jointly and saverally liable to you for repayment
of such overdrafts.

We agrec to comply with, and to be bound by, the Bank's rules
for the timeo being for the comduer of such accounts,

Pleasie furnish us with a pass-book and a book of
('heque ferms and noie our signuatures as under.

Yours faithiully,

Nignature:  D. P. Mellaaratchy Signature: Eileon Marley
D. P. Mellaaratchy Garoopna
Nuwara Eliya.
Names Mys.Eileen Marley, Sgd. Eilecn Florence Mary Marley
in full: (iaroopna, Nuwara Eliya.

Occupation  Don Peter Mellaaratchy.

and Address Borakanda Estate, Maha Edanda.
[ntroduced by:

Dear Sir.

The Borakande Estate Cheques must be signed by the both of us.

Sgd. Eileen Marley

PllA
Photostat copy
of application
made by Eileen-
Mariey and the
Defendant to
the Mercantile
Bank of IndiaLtd.
to open a joint
Current Account
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‘D6 Dé6
Iyifﬁdpéf;::rr.pg Typed l.etter with Postscript (handwritten)
i?.ai‘.";.'.’”“"""' Borakanda Istate,
‘ My Dear Sir, Maha Edanda 12th Jan. 61.

I hope that you had a good rest at your grand-sons place. I
hope to go to (‘olombo tomorrow and then get back here on Saturday
ax I want to get to Nuwara ZFEliya at least by Monday. As I was
not able to come up there when the Japanese people called me up
I have lost this months rent. I couldn’t leave the estate as Mr. Fernando
was away. Our Brokers have sent in to the Bank Rs. 8811.85. I am 1o
happy that I was able to catch the top market of Rs. 1.0l. Our total
production for the month of December was 13056 Ibs. of sheet rubber and
1261 lbs of scrap. We tapped the full 31 days. This months expences
have gone more than my expoctations as we had to buy certain things
and so on. I am almost certain that we will bs able to bring down
the- expenses this month. In certain areas the leaves are already falling
and I think our crop will go down this month. The Union has sent
us a few demands and because of that Mr. Fernando likes me to be
here for some time till we are able to give thom at least some of
the demands. I explained to him that | was gomcr up just for a day 20
or- two. To he frank Sir if I dont come over and hand over the house as
promised I might even loose them. Our first crop is being picked in
the coconut sect1on and I hope to get a beiter crop than “what thoy
have got. I also must tell you that they have never got this amount
of rubbu in this section. Hoping to see you on Mon(la\

"With our Best wishes and kind regards to you and Mrs. Marley

Very Sincerely Yours,
Sed. Pater
P. S

I have instructed M/s de Silva & Mendis to clear up the 30

secondary mortage for Rs. 50,000/~ in your favour of my half sharo

of the property.

D 30
D3 .
Chart:on c(?py of Carbon copy of the letter marked D 6 without the Postscript
the letter
marked D6 Borakanda Estate,
Fostseripe. My Dear Sir, Maba Edanda 12th Jan. 61.
e I hope that you had a good rest at your grand-sons place. [ hope

to go to Colombo tomorrow and then get back here on Saturday as
I want to get to Nuwara Eliya at least by Monday. As I was not
able to come up there when tho Japanese people callel ma up I have 40
lost this months rvent. I couldn’t leave the estate as Mr. Fernando
was away. Our Brokers have sent into the Bank Rs, 8811.85. I am
happy that T was able to catch the top Market of Rs. 1.01. Our total
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Production for the month of Decembor was 13056 of sheot rubber and c b'D 30 c
1261 lbs of serap. We tapped the full 31 days. This months oxpenses she leer’

have gone more than my expectations as wo had to buy coertain things marked D6
and so on. I am almost certain that we will be able to bring down m::‘;’c‘ﬁpﬂe
the expenses this month. In certain areas the leaves are already falling 12.1. ¢
and | think our crop will go down this month. The Union has sent —Continued
us a few demands and because of that Mr. Fernando likes me to be
here for some time till we are able to give them at least some of
the demands. I explained to him that I was going up just for a day
10 or two. To be frank Sir if I don’t come over and hand over the
house as promised I might cven loose them. Our first crop is being
picked in the coconut scction and I hope to get a better crop than
what they have got. 1 also must tell you that they have never got
this amount of rubber in this section. Hoping to sée you on Monday.
With our Best wishes and kind regards to you and Mrs. Marley.

Very Sincerely Yours,

. D 52 r"lercag\)!:ilse2 Bank
Mercantile Bank Credit Account Slip for Rs. 6000/- gf;‘f’:r?‘?g&"”f/
JOURNAL 2. 1. €l
20 MERCANTILE BANK LTD.
Rs.  6000/- Colombo 12. 1. 1961
Credit Ajc D. P. Mellaaratchy Jt. Loan a/c
No. 02969 6000
John Keell Thompson White Ltd.

Receipt ‘
1@8901?:31()1 \ Tntld. ] Total Rupess 6000

| \
Acknow- - 7

ledged Intld. Asst./Acet, Intld
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Letter sent to
H. J..G. Marley
by David
Martensz -

16. 1. 6l

My dear Mr. Marley,
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D8
Letter sent to H. J. G. Marley by David Martensz.

David Martensz,
c/o D: AW
H. J. G. Marley. Ksq., 16th January 1961.
Garoopna,
Nuwara Eliya.

BORAKANDE

I am sorry that it did not prove possible for the suggested
meeting to take place yesterday. I am particulary sorry because (a) I
do feel that the management of the estate must be put on a proper
footing and T am sure you will agree with that: and (b) in view
of the form which the transaction has taken, it is necessary for you
to alter your will and I wanted to discuss this with you.

To me it is disturbing to find that, although Mellaaratchy
clearly told me that Lhe was putting up Rs. 50,000 in cash, he has
only put up half that sum. It is equally disturbing to find that,
as you have guaranteed the loan of Rs. 125,000 made by the Bank,
the nett result is that vou have financed the purchase of the
estate to the extent of Rs. 2 lacs, which i8 very differant from the
plan originally arranged. Next, Mrs. Marley tells me that she understood
from Mellaaratchy that de Silva and Mendis were holding Rs. 25,000
on his behalf — when I enquired from them, they told m3 they have
no money of his. And now, I understand, Mellaaratchy is residing
on the estate which was never suggested previously.

I enclose copy of a letter dated tho 12th instant received from
D. L. & F. de Saram. Please note what they say.

Naturally, decisions on all these matters must rest with you and
Mrs. Marley, but they are quite clearly a very bad start. My advice
is that you and Mrs. Marley should take a firm stand now and make
it quite clear that the estate must be conducted on the normal lines
which 1 suggested to you at the time — namely that Mackwoods should
be appointed agents and have complete control over management.
Unless this is done the situation will get out of hand. Employing
agents does mean extra expense but it would be worth it.

I again ask that you should arrange a meeting with Mellaaratchy
but it will have to be on a Sunday as 1 cannot get away during
tho week. Not this coming Sunday the 22nd but any Sunday after
that. I will come up by the Saturday night mail and return by
the Sunday down night mail. It would however be useloss for me
to come up unless Mellaaratchy is going te he there.

In the meantime, T shall draft a fresh will for you.
Yowrs sincerely,

10

2

30

40
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D11
Letter sent to David Martensz by H. J. G. Marley

H. J. G. Marley Garoopna,

Nuwara Eliya.
18th Jan.
My dear Mr. Martensz,

Thank you for yours on the subject of Borakande dated 16th
inst. We will expeci you on Saturday 4th night at Garoopna, and
Mellaaratchy will be here on Sunday morning the 5th Feb.

Yours,
Sgd. H. J. .. Marley

D12
Letter sent to H. J. G. Marley by David Martensz.

David Martensz,
Clo. F.J. & G. De Saram
Colombo
D: AW
23rd January 1961.
H. J. G. Marlvy, Esqr.,
Garocpna,
Nuwara Eliya.

My dear Mr. Marley.

Thank you for your letter of the 18th instant from whick I note
that Mr. Mellaaratchy will be at Garoopna on Sunday morning tho
oth February. I shall come up by night mail on the -th. arriving
at Nanuoya at about 6.30 a.m. on the Hth. I shall doubtless be able
‘to get a taxi to take me up to Garoopna. You must on no account
come down to meet me: 1 shall catch the night mail down on Sunday
ovening. Although the 4th will be a holiday I am afraid I need to
be in Colombo on that dav.

Yours sincerely,
(endorsment in handwriting) Sed. David Martensz

To Petor
This is to show you arrangements. Just rec wire from Superintendent

saying he is dosperate for money for cooly pay. Whai about the
proceeds old rubber sold.

Intld. H. J. G. M.

DIl
Letter sent to
David Martensz
by H §. G.
Marley-

18. 1. 6l

D2
Letter sent to
H. J. G. Marley
by David
Martensz -

23. 1. 6l
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the Defendant
byM/s F. J. & G.
de Saram
18. 2. 6l
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D16
Letter Sent to M/s F. J. & G. de Saram by the Defendant
Borakanda Estate,
Maha Edanda,
15th February, 1961.
M/s ¥ J. & G. de Saram,
Proctors,
Colombo.
Dear Sirs,

With reference to your letter of the 10th. February addressod to
me to Nuwara Eliya 1 wish to inform you that in view of the fact
that Mrs. Marley has appointed Mr. Jaleel as her agent in respect of
her interest in Borakanda Estate I am unable to accede to your request
that Messers Mackwoods be appointed to manage the estate. I am forced
to take up this position for the reason that Mr. Jaleel is Superintendent
of Orion Estate Gampola which is under the management of M/s.
Mackwoods. T must further state that Mr. Jaleel’s interest in the
said estate has been and will be adverse to mine.

Yours Faithfully
Sgd. D. P. Mellaaratchy

D 17
Letter sent to the Defendant by
M/s F. J. & G. de Saram
F.J. & G. de Saram.
(lolombo,
18th  February 1961
D. P. Mellaaratchv Esq.,
‘Carstairs’,
Nuwara Eliya.
Dear Sir,

We are in receipt of your letter of the 15th instant. written from
Borakanda estate, and its contents are noted.

You say nothing however about the plan for selling the estate--
regarding which, you will remember, you told the writor that you
would send interested parties (of whom you were aware) to call and seo us.

Are we to understand that you have now decided noi to-sell the
estato-if so, the question of Mrs. Marley selling har half share will
need to be considered.

Please let us hoar from you early on this subject.

Yours faithfully,
Sgd. F.J.& G. de Saram

10

20

30

40



262

D7 D7
Letter sent to Martensz by H. J. G. Marley he:rt:eerﬁgf"t:ytq

H. ]. G, Marley-
Garoopna, 19. 2. 6.

Nuwara Eliya
19th Feb.
My dear Martensz
I enclose a letter from Mclaaratchy in which he says he has
instructed Silva & Mendis to fix a mortgage to me for H0.000/- He
has alwayvs promised this. Please move in the matter-ask Mendix &
10 de Silva,

Yours Sinceroly

Sgd: H. J. G. Marley
Sorpy I cannot write better.

’ Pl
. P 18 Letter seBnt to
.Letter sent to the Defendant by M/s F. J. & G. de Saram ;heMl‘?ef:njia;t
y M/sF. ].
F. J. & (. de Saram, g:‘l de Saram-
, ) \ .2, 6l
Colomhbo.
Ceylon.

Our Ref. D: AW,

20 21st. February 1961.
D. P. Mellaaratcby, Esq.,

“Carstairs”,
Nuwara Eliva.

Dear Siv,.

DORAKANDE ESTATE
We enclose herewith a copy of our letter of date to Messrs. de Silva

and Mendis and perhaps you will be good enough to confirm to them
‘that the mortgage is to. be drawn on the lines therein mentioned.

Your faithfully,
30 Sgd., F.J. & G de Sawan
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Letter sent to
M/s De Silva &
Mendis by
M/s F. ]. &

G, de Saram-
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P18A
Letter Sent to M/s De Silya & Mendis
by M/s F. J. & G. D. Saram

D: AW,

F. J. & G. De Saram.
21st February 1961.
Messrs. de Silva & Mendis,
Proctors,
Colombo.
Dear Sirs,
BORAKANDE ESTATE.

Mr. D. P. Mellaaratchy has written to Mr. Marley as follows:-

“I have instructed Messrs. de Silva and Mendis to clear
up the secondary mortgage for Rs. 50,000 in your favour
of my half share of the property”.

In view of the fact, in addition to the loan of Rs. 50,000, Mr.
Marley has also (a) paid a sum of Rr. 17,004 for legal expenses and
(b) given a guarantee to the Bank in respect of a loan account in
the joint names of Mrs. Marley and Mr. Mellaaratchy for a sum of
Rs. 125,000, it will be necessary for Mr. Mellaaratchy to secure not
only the sum of Rs. 50,000 but also a half share of (a) and (b) above.

We shall be obliged if you will let us know when wo may
oxpect to receive a draft of the mortgage for approval on bohalf of
Mr Marley. A copy of this tetter is being sent to Mr. Mellaaratchy.

Yours faithfully,
Sed. F.J. & (5. de Saram.

P 20
Letter sent to M/s De Silva & Mendis by

M/s F. J. & G. de Saram

D: AW.
J/7609/F.
27th Februavy 1951
Messrs. De Silva and Mendis,
Proctors,
Colombo.
Dear Sirs,
BORAKANDE ESTATE.

For your ready reference we enclose a copy of our letter to you of
the 21st February and shall be much obliged if you will let us hear
from you on the subject urgently as Mr. Marley is anxious to have
the mortgage bond completed.

10

20

3)

Yours faithfully, 40
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.D 64 . Letter?’e?\‘tt to
Letter sent to M/s De Silva & Mendis by the Defendant p/sg: EN:?\ &
en: e
Borakanda Estate. 1237efe2nd6=;1yt-
Maha-Edanda. e
- -27-2-1961
M/s. de Silva & Mendis
Proctors
Colombo.
Dear Sir,

Messrs F J. & G. de Saram have sent me a copy of the letter written
to you by them on the 21st February. Please don’t take any action
in the matter till I see you.

Thanking you
Yours faithfully
Sgd D. P. Mellaaratchy "

P19 P19
Letter sent to M/s F. J. & G. de Saram h",ﬁ‘?.’ff&‘e‘_°dc
by M/s De Silva & Mendis S by e

8.2 6l

Your Ref. No. D:AW
Our REF. No. J/7609/G

(olombo.
28th February. 1961.
Messes, V. J. & G. de Saram.
Proctors, ‘
Colombo.
Dear Sirs.
BORAKANDE ESTATE.

With . reference o your letters of the ZIst and 27th instant, we
write to inform you that we are in communication with our client,
Mr. Mellaaratchy, and on hearing from him a further communication
will fellow. )

Yours faithfully,
Sgd. De Silva & Mondis
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D9 D9
Fart of a Letter .
Eign:':rllag'y Part of a Letter signed by E. Marley
3.3.61 - We have kept every letter you have written since these

discussions began, one admitting your willingness to take out a
mortgage for 50,000/~ in favour of H.J. G. Marley with Silva &
Mendis it is in Mr. Martensz file.
My diplomatic stroke
How I sympathise with the Buddhists if this is the Catholic
way of doing things you are always prating about having a God,
I'm afraid ho is made of plaster. try God in Heaven for a change’ 10

Yours faithfully,
Sgd. E. Marley.

P. S,
Please address all further communications to Mr. Jaleel or the
Lawyers.
3. 3. 61.
Letterl:elnl to P17
Hortr v Letter sent to the Defendant by H. J. G. Marley
4 3.6l Garoopna,

Nuwara Eliya. 20
March 4th 1961

P. Mellaaratchy FEsq.,
Borakande Estate,

Maha Edanda.

Dear Mr. Mellaaraichy,

You wrote to me on the 12th January that you had instructed
do Silva and Mendis to draw up the secondary mortgage in my
favour. Mr. Martensz tells me that the mortgage must be for
Rs. 50,000/- plus half of the legal expenses, Rs. 17,004/- and half of
my guarantee on the loan account for Rs. 125,000/-. Ploase make sure 30
to instruct de Silva and Mendis accordingly as I am sure you will
understand that I am anxious to have the mortgage signed without
delay. .\lso kindly ask de Silva and Mendis to send F.J. & G. de
Saram’s » draft of the mortgage bond.

Yours Sincerely,

Sgd. H. J. G. Marley.
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D18 ‘ D18
Letter sent to the Defendant by M/s F. J. & G. de Saram Eﬁ:;?;:fee:td:;r‘:t
Yy s.F. J
Our Ref. VGC/DS. g_- 8d.e6S|aAram -
Colombo,

3th Awugust, 1961.
P. Mellaaratchy [sq.,
Borakande Estate,
Mahaedanda.

Dear Sir,
Mr. H.J. G. MARLEY
YEAR OF ASSESSMENT - 1961/62.

We shall be glad if you will please send us, as early as
conveniently possible, working account of Borakande Hstate showing
Mrs. Marley’s half share of the profit or loss for the period ‘1st
Aprii 1960 to 31lst March 1961. Please also let us have particulars
as regards the acreages. Please also send us particulars of income of
Mrs. Marley's half share of the amount realised on paddy.

Yours faithfully,
Yed. F. J. & G. de Saram

D33 ) D 33
Letter sent to tic Defendant by Clarcnce the Detondant
l.. de Siwva t.ydg'gir:evgce
12. 10, 61
REGISTERED

Clarence T.. De Silva J.P.UM.
12th - October 1961.
Don Peter Mellaaratchy Exq.,
Maha Borakanda Fstate,
Maha Edanda.
Ambalangoda.

Dear Sir, BORAKANDA.

I am instructed by my client Mrs. E. F. M. Marley of “Garoopna,”
Nuwara Eliya, who, on deed No. 1419 of 29th November, 1960
attestod by Sugathadasa Gunasekera, Notary Public, became with you
joint purchaser of the estate described, in the said deed, to request
you tc give over to her, as early as possible, the management of
the said estate on a date which may be arranged to suit the
convenience of yourself and my client.
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I am also instructed to inquire (a) why you have cat, without
my client’'s consent, several valnable trees con the said estate (b) what

you have done with the trees you have cut, (¢) whether you have
sent the produce from the said estate to the brokers Mcessrs John,

Keell, Thompson, White Ltd; requiring them to pay the proceeds of
sule of all produce to the Moercantile Bauk Ltid: Colombo, to bo
credited to a general account in the name of the estate in terms of
your agreement. Please furnish all particulars.

I am further instructed to demsnd from you a true and full
account of all income, expenditure eic, pertaining to the said estate,
to be furnished by you within fourteen days from today. Although
you are in possession and managemcnt of the cntire estate from the
timeé of purchase you have =c¢ far failed and neglected to render to
my clicnt any kind of account or to pay any sum of money as
you arve legally bound to do.

Yours faithfully,

Sgd. . L. de Silva

P14
Letter sent to the Defendant by M/s F. J. & G. de Saram
oI & G . 0. Box No. 212.
Colombo.,
Ceylon,
23rd October, 1961.

De Saram

Owr Ref. D: ED.

D. P. Mcllaaratchy, Esq..
“Carstairs”,
Nuwara Eliya.
Dear Sir,
We write under instractions from Mr. H. J. G. Marley of Nuwara

Eliya..
You will recall the following facts:
(1) when arrangemenis  for the purchase of Borakande
estate by Mrs. Marley and yourself were discassad at

our officc in your presence it was arranged that Mr.
Marlev would lend you a sum of Rs. 50,000/~ and that
you were to pay intercst thercon al 21/27% per annum;
by cheque No. V-391427 dated 7th Augzust. 1960 drawn
in your favour and credited to your Account at the
Bank of Covlon, Nuwara Eliva, Mr. Marley lent you
the abovementioned sum of Rs. 50,000/- and interest
thereon becamo payable as from that daie;

o

20

40
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(3) at the request of Mrs. Marley and yourself, Mr. Marley
drew a further cheque No. V-591459 on the 18ih
November, 1960 for Rs. 17004/- in favour of Messrs.
De silva & Mendis, being legal oxponses involved for
the purpose of the completion of the purchase of
Borakande estate. The understanding was that this
loan would also carry interest at 21/2% per annum
in so far as your half share of the loan was concerned,

We are instructed by Mr. Marley that you have paid no interest
on the sums of Rs. 50,000/- and Rs. 8,502/- respectively (the latter
sum being half of the legal expenses above reterred to).

Accordingly we are now instructed to call upon you to repay
the two principal sums of Rs. 50.000/- and Rs. 8.502/= respectively
togethor with interest at 2 1/2 from the respective dates of the
cheques above referred to. In the event of your failure to make
payment forthwith. our instructions are to institute legal proceedings
against you.

We are further instructed that, to enable the purchase of the
estate to be completed. it was arranged for the Mercantile Bank Limited
to lend Mr-. Marloy and you on a joint loan account a sum of Rs. 125,000/
with interest as charged by the Bank. This the Bank did against
the guarantee of Mr. Marley. It was part of the arrangement between
Mrs Marley and yourself that repayment to the Bank would be made
at the rate of at least Rs. $.000/- per month. Mr. Marley understands
that only one such repayment was made and, as far as he knows,
you have made no further payments to the Bank in fulfilment of
the arrangement above roferred to. Interest is thus accumulating and
this i~ against the interests of Mr. Marloy  He therefore instructs us
to require you forthwith to pay to the DBank all instalments not
already paid. Viease let us hear from you when you have complied
with this requirement.

Yours faithtully,
Sgd. T J. & G. de Saram.

P i5
Letter sent to M/s F.J & G.de Saram by the Defendant

Borakanda Estate,
M/s. Fo Jo & (. de Saram. Maha Edanda 9.11.61
Proctors,
Colombo.
Dear Sivs.
YOUR REF. D:ED

With reference to your letter of 23rd October 1 wish to inform
you that 1 have asked Mr. J. C. Thurairatnam Advocate to meet
My David Martensz of your Firm- in connection with the matter contained
therein.

Pl4
Letter sent to
the Defendant
by Mis. F, ). &

G. de Seram- -
23. 10. 6l

—Continued

£15
Letter sent to
M/s F.J.& G. de
Saram by the
Defendant-
9.1l. 6l
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Letternas: 1o Mr. Thurairatnam informs me that he is in consultation with
M/sF.J &G de Mr. David Martensz and I shall write to you after the discussions

Saram by th .
Defendent - With these two gentlemen are concluded.

9. 11,61 .
~—Continued Yours falthfully

Sgd. D. P. Mellaratchy

D19
Letter sent to D19

S Crawn Letter sent to Clarence L. de Silva, Crown Proctor Ambalangoda,

Tansodn, by the by the Defendant

Defendant
12.10. 6l Borakanda Estate.

(P3) Maha Edanda 10
12th November 1961.

Clarence I. de Silva Esq; Jsrp.Uu.M.

Solicitor,

Crown Proctor & Notary,

Ambalangoda,

Dear Sir,
BORAKANDA ESTATE.

Your letter dated 12th October 1961 comes as a complete surprise
to me, but nevertheless fortifies me in my boliof that your client is
suffering from a total loss of memory as a result of which she is 20
giving you wreng instructions.

Your client is well aware that Mr. Marley, who had made the
largest cash contribution towards the purchis: of the Estate, had made
it an Express Condition precedent before the purchasa of tho Estate
that I should give up all other work of any kind in order te devote
my Entire time and Energy towards the managoment of the Estate.
Your client had agreed and accordingly I had given up all other work
and I am managing the Estate. Your Client’s request that the manage-
ment of the Estate be handed over to her cannot be considered in

any circumstances. 30

In respect of the other queries contained in your letter I am
under no obligation to answer them as long as her lawfully appointed
Agent and Attorney Mr. Jaleel continues to act on her behalf in respect
of her half share Mrs. Marley has written to me on s2veral occasions
not to have any direct communications with her but to have all dealings
with the said Mr Jaleel, which I am doing. You will appreciate that
till such time as there is a lawful renunciation of the appointment
of Mr, Jaleel as Agent and  Attorney I am accountable to nobody elsc
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I am compelled to take up this position because I have documentary
proof that a certain Mr. Payoe is going about the country stating that
he has taken over the Management of the Estate. He has also gone
to Galle, Balapitiya Courts, the Bankers and to the Rubber Control
Officc Colombo and made defamatory statements concerning me. These
are in the hands of my lawyers who are considering taking legal action
against Mrs. Marloy and this man Payoe for damages.

In view of all that I have stated above I shull consider replying
to your several queries if your instructions como from Mr. Jaleel and
not from Mrs. Marley.

Your faithfully,
Sed. D. P. Mellaaratchy
Managing Partner.
Compared by:- Intld.

I, D, A. Kumarasiri, Secretary, District Court, Balapitiya do hereby
certify that the foregoing is a Certified Copy of the Documents
(D1A, D2 and D3 not printed) in D. C. Balapitiya Case No. M/1207.

Sgd
Secretary, District Caurt,
Balapitiya.
10th Novembcer, 1964,

D 20
Letter sent to Advocate J.C. Thurairatnam by David Martenz

David Martensz

F. J. & G de Saram
Our Ref D/dr.
Colombo

13th November, 1961
J. C. Thurairatnam, Esq., Advocate,

Law Library,
Colombo.

Dear, Mr. Thurairatnam,

Referring to your receni call on the telephone, I look torward to
the personal visit which you promised to make with vegard to Mr Marley
and Mr. Mellaaratchy. I have this morning had a letter urging me to

‘D19
Letter sent to
Clarence L, de
Siiva,

Crown  Proctor,
Ambalangoda,
by the Defendant
12.11, 6l

—Continued

D 20
Letter sent to
Advocate J, C,
Thurairatnam by
David Martensz
13.11. 6l
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Letter sent to

the Defendant - )

by Clarence L.
de Silva -
22. 1. 61
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filo action immediately for the recovery of the monies owing to Mr. Marley,
and he will be very annoyed if T do mot do so immediately. In fact
it is possiblo that he may instruct me to send the papers up to
Nuwara Eliya- at once for action to be filed this week.

I do ‘hope therefore that you will make a poini of coming to see
me sometime -within the next day of two.

Yours sincerely,
Sgd. David Martensz
P.S. Copy of this goes to Mr. Marley.
Intld. D. M.

D 35

Letter sent to the Defendant by Clarence L. de Silva

Registered Post.
“Jayanthi”
Randombe,
Ambalangcda.
22nd November 1961,

Don Pcter Mallaaratchy Esq,
Borakanda Est:te,

Maha Edanda.

Ambalangoda.

Dear sir,
BORAKANDA ESTATE

With reference to your letter dated 12th November 1961, | am
intructed by my client Mrs. E. F. M. Marley to state that the alle-
gations contained therein are unfoundad and false and have bheen made
in the hope that she wculd acquiesce in the colossal fraud vou have
perpetrated on hor. For the present, my client notes your refusal to
comply with the lawful requests contained in my letter of 12th
Octcber 1961 '

Since you have contributed only Rs. 25.000/- out of the consideration
cf Rs. 425,000/~ for the purchase of the estate, I suggast that vou sell
your interests to my client, or that you purchase her interests if you
are in a position to do so. '

Yours faithfully,
Sgd, (. L. de Silva

10

20

30
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D 36
Letter sent to Clarence L. de Silva by the Defendant (with envelope)

Borakanda Estate.
Maha Edanda.
8th. December. 1961

Clarence L. de Silva Jp, u.m.

Solicitior,

Crown Proctor, & Notary,

Ambalangoda,

Deay Sir,

BORAKANDA ESNTATE.

With rcferenco to your letter dated 22nidd Novembeor 1961 T have

to reiterate that all the allegations contained in my letter dated 12th,
November 1961 are well-founded and true. If you are interested you
may, after prior notice. perus: the documentary proof I have of every
allegation T had made.

Your elient is obviously smarting under the fact that I have refused
to be a party to her attempt “to rob her elderly husband for her gain™,
She saems to have forgotton the numerouns lettors she has written to
me towards that eond.

Please ask yonr client what her contribution was towards the con-
sideraiion of Rs. 425.000/- for the purchase of the estate ?

Mr. Marley had, in consideration of the faith and affection he had
in me, made tho largest contribution towards the purchase of the estate
and insisted tha: T should be in complete charge of the Management.
Under no circumstances would | be a party to the betrayal of this
trust and T would request you to intstruct your client accordingly.

With regard to your suggestion that I sell my interest to your
client, T would refer you to previous correspondence I had with your
client on this subject.

Yours Faithfully,

Sgd. .. .
(D. P. Mellaaratchy)

D 36
Letter sent to
Clarence L. de.
Silva by the
Defendant (with
envelope)

8.12. 61
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. D3 (Envelope)
“Lettét se
g:e'litcegcse 11:.; de. Per Registered Post
Se\;:'nd);ritt':with ' Ambalangoda
amslops) R w
—'Conlinued : 6675
Clarence L. De Silva Esq. J.p.U.M.
Solicitor
Crown Proctor & Notary,
“Jayanthi”
Randombe, 10
from:- Ambalangoda.
Peter Mallaaratchy
Borakanda Estate,
Maha Edanda.
D 21
h«;tter senjt té)' D 21
Thurairatnam by Letter sent to Advocate J. C. Thurairatnam by David Martensz
David Martensz - |, J. & (1. de Saram
o Colombo,
12 Jan. 1962,
Dear Mr. Thurairatnam, 20
I am going’ to Nuwara Eliya on 19- January and will be sccing
the Marleys.— Please let me know before then full details of any proposals.
This is urgent.
Yours. ..
Sgd.  D. E. Martensz
Lerce D22 D22
tt
H, Jercfeﬂ:rﬁzy Letter sent to H. J. G. Marley by David Martensz
by, David David Martensz
3.2. 62 D/dr.

Jrd February, 1962. 30

H. J. G. Marley Esquire,
“(Giaroopna’’.
Nuwara Eliva.
Dear Mr. Marley,

I have been trying to push Mr. Mellaaratchy into taking some
kind of active step and eventually I had a call from his lawyver
and him yestorday
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You will remember that when we all met at your house in
February of last year, I advised you and Mrs. Marley and told Mr.
Mellaaratchy that the most sensibla plan would be for him to buy
Mrs. Marley’s half share and thus put an end to the present intolerable
situation.

When they called on me yesterday they told me that they have
now come to the same conclusion and that Mr. Mellaaratchy is now
arranging to sell some other property of his and is willing to buy
Mrs. Marley’s half share. For this purpose. he will pay off the
bank, he will re-pay the money lent by you, he will re-pay the
Rs. 50,000/~ provided by Mrs. Marley, he will pay the Rs. 17,000/-
odd paid by you on account of legal expenses and he will take over
the responsibility of the mortgage to Mr. de Silva.

My very strong advice is that you and Mrs. Marley should agree
to this proposal. [ am well aware that vou may both feel that
Mys, Mavley should be entitled to half share of the profits from
the estate since date of purchase-this 1 will of course try to extract
from Mr. Mellaaratchy. It is my definite opinion however that you
would hoth be far wiser to forego any such profit if you can only
get your capiial back and be quit of 1 hopelessly unsatisfactory
state of affaivs. I repeat that this is my advice and T must very
seriously warn you both that, if you can be re-paid on the lines
abovementioned, you are going to be jolly lucky - you will be saved
a lot of legal expense and you will also be saved all the worry and
anxicty which you have heen expiriencing.

I again say - get your capital back and do not worry about
minor details, even if you lcse a bit of money. There are many
occasions when it is far wisor to cut one’s loss and be free from
anxiety.

The matter is urgent it will take time to complete the detajls—
and. if Mr. Mollaaratchy's sale of his other land materialises, we
must ¢o straight ahead without losing time. Please therefore send
me a telegram on receipt of this letter. telling me whether or not
you agroe to the above proposal.

Your sincerely,

D 22
Letter sent to
H. ). G. Marley
by David
Martensz
3. 2. 62

—Continued
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D37
Plaint in District Court, Balapitiya Case No. M/1207.

In the District Court of Balapitiya.
Eileen Florence Mary Marley of “Garoopna” Nuwara

Eliya,... ... e ..Plaintiff.
No, M-1207. 7 vs.

Don Peter Mellaaratchy of Borakanda Estate, M:ha

Edanda, Karandeniya, Ambalangoda. Defendant.

The 6th -day of February, 1962.

The plaint of the abovenamed plaintiff appearing by her Proctor
Clarence L. de Silva states ax follows:—

1. The defendant resides at the abovementioned place and tho
land which is the subject matter of this action is <itmatod within
the local limits of this Court.

2. On the Deoed No. 1419 dated 29th November 1950. attostad by
8. Gunasekera Notary Public the plaintiff and the d:fendant became
the purchasers of the estate, plantation and premises called and
known as Maha Borakanda Division in extent 399 Acres 2 Roods
and 20 Perches morefully described in the second schedule of the
said deed and in the gchedule annexed hereto for a sum of
Rs. 425,000 of whicb consideration the defendant paid only a sum
of Rs. 25,000/,

3. To the best of the plaintiff’s knowledge and information the
aforesaid ostate has, inter alia,

(a) A coconut plantation spread cver an area of about HhY
Acres and other tress of value;

(b) A cultivation of paddy within an arveix of abhout 5 acres.
(¢) A rubber plantation on an extent of over 300 Acres,

In addition it the above there are on the said csiate several
buildings, bungalows, a rubber factory, machinery and other equipment.

4. FIRST: FOR A FIRST C"AUSE OF ACTION

The defendant agreed with the plaintiff to manage the said
estate and render true accounts to her, and send the produce derived
from the property to the brokers Messrs John Keel Thompson Whise

10

20
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Ltd., at Colombo, requiring thom to pay the proceeds of sale of all
produce to the Mercantile Bank Lid, Colombo to be credited to a
general account in the name of the said estate for the bencfit of the
plaintiff and the defendant.

5. The defendant has failed and neglected to ronder to the
plaintiff an accouant of the income derived from the said estate, and
of the expenditure, if any, incurred thereon and to adhere to the
terms of the agreement referred to in the preceeding paragraph. The
plaintiff estimates her half share of the mneit income from the
coconut, paddy and rubber at Rs. 32.500/- as from Ist Decomber. 1960
up to date.

6. .\ cause of action has arisen to the plaintiff to sue the
defondant for an accounting and to claim from him the sum of
Rs. 32,500/- with legal interest thereon. and the plaintiff claims the
said amount of such other sums as may be found by the Court to
be justly due to the pluntiff from the defendant.

7. SECOND. AND FOR A SECOND CAUSE OF ACTION: The
defendant hax since  November 1960 unlawfully tapped immature
rubbcer trees standing on an exteni of about 25 acres and slashed
the barks of several well-grown budded rubber trees stunding on the
said estate, and has caused loss and damage to the property. Thoe
plaintiff estimates her damage to Rs. 10.000] .

A Cause of action has arisen to the plaintiff to eclaim from the
defondant the said sum of Rs. 10,000/~ with legal interest thercon
and the plaintiff claims the said amount or such other sum as may

be found by the Court to be jusily due to the plaintiff from the
detendant.

8. THIRD. AND FOR A THIRD CAUSE OF ACTION. The
defendant without the consent of tha plaintiff has cut three valuable
jak trecs standing on #he said estate and has thereby caused damagoe.
The plaintiff assesses her damage at Rs. 500/-. A cause of action
has avisen to the plaintiff ‘o claim  from the defendant the said
sum of Rs. 500/~ with legal interest thercon, and the plaintiff claims
the said amount or such other =~um as may bhe found by the Court
to be justly due to the plaintiff from the defendani.

9. The defendant has failed and neglected to meot th~ plaintiff's
claims and has wronofully refused to give information on the matters

and things herein averred or io cive over the management of the

-D37
Plaint in District
Court, Balapitiya
Case No. M/1207
6.2.62
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-sald estato to the plaintiff.

10. TOURTH. AND FOR A FOURTH CAUSE OF ACTION. 'The
defendant has neglected a cultivation of about 24 Acres of budded
rubber trees planted in or about tho year 1959, rendering the said
cultivation useless by such neglect. The defendent has also failed
and noglected to manure the rubber plentations on the property
herein described and to sulphur dust them, with the result that the
plantations have de:criorated, and the yield from the tappable trees
has been considerably diminished. The plainiiff estimates her damage
at Rs. 13,000/-. A cause of action has arisen to ihe plaintiff to c¢laim
from the defendant the said sum of Rs. 13,000/~ with legal interest

< thereon, and the. plaintiff claims the said amouni or such other sum

as may be found by Court to be justly duc io tho plaintiff from
the defendant. ‘

11. FIFTH. AND FOR A FIFTH CAUSE OF ACTION. The
plaintiff has from time to time advanced to the defendant a sum
aggregating about Rs. 11,523/27 on the faith of his representations
that he was short of funds for the purpose of managing the said
estate. The defendant has failed and ncglected to account to the
plaintiff or to refund to her the money so advanced. A cause of
action- has arisen to the plaintiff to claim from the defendant the
said amount with legal interest thereon, and the plaintiff claims the
said amount of Rs. 11,023/27 or such othor sum as may be found
by the Court to be justly due to the plaintiff from tho defendunt.

.12 B_jf reason of the facts and circumstances horvein set out, it
has become nccessary to appoint a Recciver for the proasrvation or
botter custody or management of the said property and to remove
the defendant from the possession or custody horcof &ill- she  final
determination of this action.
Wherefora the plaintiff prays for
(a) An order cn the defendant for an accounting:
(b) Judgment against the defendant in  the sum of
Rs. 67.523/27 with legal interest thereon:
(¢) The appointment of a Receiver in torms of Section 671
"7 of the Civil Procedure (ode (Cap. 101)
(d) Costs:
(¢) Such other or other relief as to the Coart shall secm
mect.
Sed. (L Lo de. Silva
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THE SECOND SCHEDULE ABOVE REFERRED TO:

All that estate plantation and premises called Maha Borakanda
Divison lying to the South of the Government High Road from
Ambalangoda to FElpitiya being a portion of Maha Borakanda Estate
deseribed in the first Schedule hereto and depicted in the said survey
plan No. 1576 situaied at Xarandeniya aforesaid and containing in
extent three hundred and ninety nine Acres two roods and twenty
Perches (399a-2R-20P) inclusive of the estate road and is comprised
of .—

(a) All that portion marked Lot~ PF (14 markings) Bl, ¢
16, 17. 17. 172, D, NC (2 markings) F1, F2. G1, G2, 18, E, 19,
21, 202 200, 22 B 23 Cinnamon blocks A and (., 24 Jungle, 25, 24°.
Jungle 26, Cinnamun Blccks B and D, 27, 27 27°. 28 and bungalow
premises in the said survey plan No. 1576 and situated at Karandeniva
aforesaid and bounded on the North by land of Simaris de Nilva,
Field of Ambalangoda People, Kosatu Oya, Field of Ambalangoda
People, Crown Field. Road, leading to Government High Road from,
Ambalangoda to Elpiciya, Field of Cecilino Aratchi, Field of Ambalangoda
People, Field of Suwaperis, Owita land of Suwaneris, Diviangewela
claimed by Sidorisa, Garden eclaimed by Thommayahakuru Agoris,
Garden of Dambuluge Agan, Garden of Hewahakuru Saidoris, Garden of
Hewahakuru ILaida. (Garden ot Suwandahakuru Gaidirise, Road leading
to the Government high Road from Ambalangoda to Elpitiya, Garden
of Thommayahakuru Agoris. Garden of Colombage Lamaneris and
garden of Hoewahakuru Sandovis. on the Hast by Puwakgaihawela of
Thommayahakuru klise and Diyanchi, Owita land of Illandaridewa
Jano. Estute Road, Portion of the same land (Kirinuge, Highlands
claimed by villagers, Ficlds and Highlands of Kalupaaanags Jandoris
Silva and  several others, (rowa Land, Fields and High lands
claimed bv Villagers and Highlands of Nandorisa and others. on the
Scuth by Highlands claimed by Villagers, Fields claimed by Villagers.
Highlands of Kalupahanage Jandoris Silva and several others, Fields
and Highlands of Kalupehanag: Jaundoris and several others, Highlands
of Nandorisa and others. Fields of Indoris Kankanama and fields of
Denis Nilva and on the West by Fields claimed by villagory, Eeoda-
welawatta of Nemaneris  Mudalally, lands of Hendriek Singho and
others, Highlands of Balasuriya, Owita of Kaluhakuru Saineris,
Kesgahaduwa of Kaluwahakura Sainerish and Peduruwahakura Supina
Tgalanaidegewelr  of Kaluwahakuru Ingawa deceassd and lands  of
Peduruwahakuru Gomisa, Kaluwahakuru Jedo and others, Delgahawsatia

D 37
Plaint in District
Court, Balapitiya
Case No. M/1207
6. 2. 61
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—Coniinued

(b) All that portion marked NC in the said Survey plan
No. 1576 and lying between the Government High Road,
to Ambalangoda and Kosatu Oya marked in the said
plan and situated at Karandeniya aforesaid and bounded
on the North, East and South by land belonging to the
Government and on.the West by Road leading to the
Government High Road from Ambalangoda to Elpitiya
and containing in extent e Acre and Sixteen Perches
(1A -OR - 16P) according to the said survey plan
No. 1576 and

(¢) All that portion marked PF and lying to the North of
Lot 21 in the said Survey Plan No. 1576 situated at
Karandeniya -aforesaid and bounded on the North, East,
South and West by Fields claimed by Villagers and
containing in extont One Rood -and Fourteen Pcrches
(OA - IR - 14P) according to the said Survey Plan

No. 1576.
Sgd. C. L. de Silva
Proctor for Plaintiff.
P2I P 21
Answer Filed in
E;,‘;;;g:,ff’g;‘;c Answer Filed in District Court, Balapitiya, case No. M/1207
. M/1207
202, 64 In the District (‘ourt of Balapitiya.
Mrs. E. F. M. Marley of “Garoopna” Nuwara Eliya.
e e R Plaintiff.
No. M/1207 Vs.
‘ D. P. Mellaaratchy of Borakanda Estate Maha
Edanda Karandeniya, Ambalangoda... . Defendant

On this 20th day of February, 1964.

The answor of ‘the defendant abovenamed appearing by Miss
H. 8. Sencviratne his Proctors states as follows:-
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1. This defendant admits the jurisdiction of this Court to hear and
dotermine this aetion and also averments in paragraphs 1, 2 and 3 of
the plaint subject to the express denial of the allegation in paragraphs
1 .in regard to the defendant's residence.

2. The defendant deniex paragraphs 4,5, 6,7, 8,9, 10, 11 and 12 of
the plaint subject to the express admissions contained therein.

3. The plaintiff and the defendant purchased Maha Borakanda
Iistate and became eontitled thereto in equal shares. By Agreement the
detendant wasx in sole management thereof until about the 20th
February 1962.

4. On the 20th February 1962 the plainriff and her husband -along
with some thugs wrongfully took forcible. possession of the said estate
from the defendant. Also the plaintiff on the night of the 20th February
1962 dishonestly and fraudulently removed from the said Estatc rubber
of the approximate value of Rs. 15,000/ and coconuts of the approxi-
mate value of Rs. 4000/-. The books of accounts kept uandor the
directions of the dofendant were on the estate at all relevant times
and have not been available to the defendant aftor the 20th February 1962.

2. As at the 20th February 1962 the defendant had expended a
sum of about 20,000/~ of his own money in running the estate and

the defendant’s personal belongings on the said estate was of the value
of Rs. 2000/-.

6 On the 20th 'ehruary 1962 the plaintiff had tradulently purported
to lease the entirety of the said Estate by indentuve of lease No. 3341
at estel by V. A\ P. Nansiyakkara Notary Public.

7. On and after the 20th VFebruary 1962 th? defendant wrongfully
deprived of his rightful possession of the said estate and of his
belongings; and the defendant acting on legal advice initiated the
necessary  steps to prosecute the plaintiff criminally and regain possession
of the estate, books of accounts. the rubber and coconuts referred to
above and his belongings.

8 Thereafter the plaintiff acting by her Proctor Mr. Welikala and
others cntered into negotiativas with the defendant as a result whereof
agreement No. 227 dated 2nd March 1962 by R. M. S. Karunaratne Notary
Public was enterad into by the parties to this action. The said Indenture
ofagreement. is annexed herewith marked “A” and pleadod as pavt
and parcel of this answer. The defondant therzatior and in eonsequence

P21
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thereby abandoned all steps initiated by him in terms of paragraph
7 above and gave up all claims the defondant had against the plaintiff.
The Plaintiff is barred and estopped from resiling from such agreement.

9. By the said agreement the plaintiff agreed inter alia to withdraw
this action. Thus the defendant is entitled to have this action dismissed
even without going into the merits thereof.

FOR A CLAIM IN RECONVENTION,

10. Under and by virtue of the agreement No 227 aforesaid the
plaintiff agreed to purchase the undivided omne half share of the Maha
Borakanda Estate belonging to the defendant for a sum of Rs. 100,000/-
in the event of the defendant obtaining the Certificate of consent to
transfer his ownership of Maha Borakanda Estate in torms of the Tea
and Rubber Estate (Control of Fragmentation) Act 2 of 1958 to the
plaintiff.

11. The defendant had duly obtained cortificate No. 974 dated 9th
April 1962 from the Tea and Rubber Estate Control of Fragmentation
Board.

12. In breach of the agreement the plaintiff has tailed and neglectod
to pay to the dofendant the purchase price of Rs. 100,000/- and failed
to tender duly to the defendant for execution of deed of transfor for
the undivided one half share of Maha Borakanda Estate in favour of
the plaintiff as provided for in clause 4 of the said agreement. Also
on the 15th June 1962 the plaintiff unlawfully and fradulently has
sought to repudiaie the said agreement No. 227.

13. In accord with the terms of Clause 12 of the said agroement
the plaintiff has now become liable to pay to the said defendant a
sum of Rs, 100,000/- as liquidated damages.

14. There is now due and owing to tne defendant from the
plaintiff the said sum of Rs. 100,000/~ and the defendant by way of
a claim in reconvention is entitled to Judgment in a sum of Rs. 100,000/~
with logal interest.at H% per annum from 15th June 1962.

Wherefore the defendant prays:-

(a) that the plaintiff’s action b2 dismissad.

(b) for judgment against the plaintiff in a sum of Rs.100,000/-
with legal interest at 5% por annum from the 15th
June 1962 iill payment 1n full;

(¢) for costs and

(d) for such other and further relief «s to this Court
shall seem mect. ’

Sgd. H. S. Seneviratne
Proctor for Defendant
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Settled by:—-

Mr. Norman Waidyaratne

Mr. J. (. Thurairatnam

Mr. (. Thiagalingam Q.U
Advocates.

Compared by:- Intld.
I. D..\. Kumarasiri, Secretary, Districi Court. Balapitiya do heveby

P2!
Answer Filed in
District Court
Balapitiya, Case
No. M/1207 ~
20. 2.64
—Continued

certify that the foregoing is a Cortified Copy of the Answer in

D. (. Balapitiva (ase No. M/1207,
| Sud
Secretary. District Court.
Balapitiya. 26. 11. 64

D 31
Deed of Leasc No. 3341 attested by V. A. P. Nanayakkara,
Notary Public

Victor A. P. Nanayakkara.
Proctor S, (. & Notury Public.
Prior Registration:— Galle

Parts of F. 115/140 now at
Balapitiya Tand Registry.
LILASNE

No. 3311

THIS TINDENTURE of lease made and entorad into at Colombo on
rhis  Twenticth  day  of  February, One Thousand  Nine  Hundred

and Sixty Two Between Mrs. Eile:n Florence Mary Marley of Garoopna,
Nuwara Bliya, presently at the Gallo Fec Hotel, Colombo (hereinafter
called and referred .to asx the Lessor of the
Abeysinghe Wijesekera Jayatilleke of “Guruwatte Wallauwa” Meetiyagoda
and Danapala Gunasekera of No. 5.

(heveinafter called and referred to as the Lessee) of the other part.

Witne==eth

D 31
Deed cf Lease
No. 3341 attes-
ted by V.A.P.
Nanayakkara,
Notary Public
20. 2. 62

one part and Ciarmnini

Subadrarama Road. Nucegoda

That for and in consideration of the sum of Rapees Five Hundred

(R

the term hercof (the receipt wherceot rhe said Lessor hereby admit and

500/-) lawful money of Ceylon being rent for the first month of



D3l
Deed of Lease
No. 3341 attes-
ted by V.A.P,
Nanayakkara,
Not ry Public
20. 2. 62.
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acknowledge) and of the further rents to be paid by the said Lessees
their. heirs executors administrators and assigns as hereinafter provided
unto the TLessor her heirs executors administrators or assigns and in

consideration .of the covenants provisions and agreements hereinafter

contained on the¢ part and on behalf of the Less:»s and their aforewritten to
be paid obscrved and performed the said Lessor doth hereby let, lease and
demise unto the said Lessces their heirs oxecutors administrators and
assigns all that and those the premises fully described in the Schedule
hereto. Together with all and singular the rights, privileges, easements,
servitudes and appurtenances whatsoever to the said premises belonging
or used enjoyed therewith or reputed or known as part and parcel
thercof and all the estate right titls interest claim and demand what-
soever of the lessor in to out of or upon the same.

To Hold the said premisos hereby demiscd with all and singular
the rights and appurtenances thereto belonging unto the Lessees their
heirs eoxecutors administrators and assigns for and during the term
or period of five years commencing from the Twenty Seccond day of
Febraary One Thousand Nine Hundred and Sixty Two fully to bo
completed and c¢nded YIELDING AND PAYING therefor during the said
term unto the Lessor her heirs executors administrators or assigns the
clear sum of Rupeos Thirty Thousand (Rs 33,000/-) to be paid monthly
at the rate of Rs. 500/- per mensam commoncing from tho 22nd day
of March 1962,

And ihe said Lesseos hereby for themselves their heirs execuiors
administeators covenant with the Lossor her heirs exoccutors adminis-
trators and assigns that the Lesseos or theiv aforewritien shall and will
during the continuance of this Lease, pay the said ront hereby rescrved
in manner and on the days and dates hereinbefore provided and
appointed for the payment of the same and shall and will hold the
saicl lease subject to the following obligations on the part of the Lossor
and the Lessces respectively to be cobserved and performed viz:—

1. The Lessces vundertake to keep the premisns in good
and condition '

2. The Lessces undertake to pay all chavgos rales acrcage
taxes and other charges due on the leased premises and
Loep the Lessor indemnified against all prosecutions
arising out of the mnon-payment of the said taxes or
rates or charges and keep the Lessor indemnified.

10

20

3
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3.. The Lessees will possess: and enjoy the leased premises D3I

. - Deed of Lease
and pay the Lessor one fourth (1/4) share of the nott No. 3341 atres.
income - after deducting all the working expenses which ﬁanayﬁk,zg,;’ P
will be set for the lease rents provided however the Hetr Public:
Lessees will. be entitled to-pay either the monthly rental —cContinuea .-
or the one fourth share of the net income whichever
18 less and such payment be set off against the rents

due under these presonts.

And lastly the Lessee shall and Will, at the expiration or other
10 sooner determination of the said term peaceably and quietly deliver
up and surrender the said demised premises unto the ILessor or her
.aforewritten, in good order and condition, reasonable wear and tear
excepted: Provided always and it is hereby declarod that if the said
ront hereby reserved or any part thereot - shall be in arrears and
unpaicl tfor the spaco of three months after any of the davs or
dates on which the same ought to be paid us aforesaid, whether
_the same shall or shall not have been legally demanded it shall be
lawful for the. Lessor or her aforewrttten thevsupon or at any time
thercafter, into and upon the said  demised premises or any part
.20 thereof in the name of the whole, to re-enter and the same to have
again repossess and enjoy as in and for her first or former estate
and possession ‘and thereby determine this demise,

And lastly the Lessor doth hergby for herself her heirs executors
and administrators, covenant with the Lessoes their heirs, executors,
administrators and = assigns. that the -Lessee, duly paying the rent
hereby reserved, and observiug and performing the covenants and
conditions herein contained on her part to.be ohserved and performed shall
-and may peaceably and quietly possess and enjoy the said permisses hersby
dimised, during the said term hereby granted without any lawful
inierruption from or by the Lessor or any person rightfully claiming

30 from or under o '

[

In witness whereof the said Lesscr and the said Lessee  have
hereunto and to two -others of the same tenor and date as these
“presents: set their hands at the place and -on the date aforewritten

-+ ‘THESCHEDULE ABOVE REFERRED TO:

Y

o All that Estate plantations and. prerﬁir;es called Mahaborakanda
Dn{;s’ion lying to the south of.the Government "High R-ad from
Ambalangoda. to Elpitiya being a portion of Maha Borikanda Kstate
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depicted in Survey Plan No. 1576 dated 6th November, 1919 made by
J.H.W. Smith Licensed Surveyor situated at Karandinia of Ambalangoda
Division of Wellaboda Pattu in the District of Galle Southern
Province and containing in extent Three hundred and ninety nino
acres two rocds and Twenty Perches (A 399 — R2 - P20) inclusive of
the estate Road, and is comprised of:~

‘a) All that portion marked Lots PF (14 markings) Bl, C,
16, 17, 178, D NC (2 markings) F1, F2, G1, G2, LS8, E,
19, 21, 208, 200, 22, B? 23, Cinnamon Blocks A and C 24
jungle, 25, 24, jungle 26 Cinnamon Blocks B and D27 10
27¢, 28 and bungalow premises in the said Survey Plan
No. 1576 and situated at Karandeniya aforesiid and
bounded on the North by land of Simaris de Silva,
field of Ambalangoda pzople, Kosatu Oya, field ot
Ambalangoda people, Crown field, road leading to Govern-
ment High Road from Ambalangoda to Elpitiya, field
of Celino Arachchi, field of Ambalangoda people, field
of Suwaneris, Owita land of Suwaneris, Diviangewela
claimed by Sidorisa, garden of Thomaya Hakuru Agiris,
garden of Dombuluge Agan, garden of Hewahakurugo 20
Siyadoris, garden of Hewahakuruge Laida, garden of
Sivandahakuruge Gaigorisa, road l2ading from Ambalan-
goda to Elpitiya, garden of Thomayahakuruge Agoris,
garden of Kolombage Lamaneris, and garden of Hewa-
hakuruge Sundoris, on the East by Puwakgahawela of
Thomayahakuruge Elisa. Liyanchi Owita land of [landari-
dewage Jano, Estate Road, portion of sume land (Kirinuge)
High lands claimed by Villagers, high lands of Kalu-
pahanage Janoris Silva and soveral others, Crown land,
fields and high lands of Kalupahanage Jandiris Silva 32
and several others, fields and high lands claimed by
villagers and high lands of Nandoris Silva anmd others
on the South by high lands claimed by villagers, high
lands of Kalupahanage Silva and soveral others high
lands of Andoris and others, fields of Endoris Kankanama
and field of Denis Silva and on the West by fiolds
claimed by villagers, Igodawclawatte of Semaneris
Mudalali: lands of Hendrick Singho and others high lands
of Balasuriya Owita of Kuluarachchige Seneris Kosgaha-
duwa of Halukuruge Seneris and Peduru Hakuru Supina, 43
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Kaluhakuruge Unguwa deceased and lands of Peduru-
hakuruge Gomisa, Kaluhakuruge Jeda and others
Delgahawatte Kumbura of W. Danoris, lands of Kaluhakuru
Agiris and Diyonis containing in extent threce hundred
and ninety eight acres and thirty perches (A398-RO-P30)
according to the said Plan No. 1576.

(b) All that portion of land marked NC in the said Plan
No. 1676 and lying between the high road to Ambalangoda
and the Kosatu Oya marked in the said Plan and
situated at Karandeniya aforesaid and bounded on the
North, East and South by lands belonging to Government
on the West by High Road leading to the Government
High Road from Ambalangoda to Elpitiya containing
in extent one acre sixteen perches (A1-R0O-P16).

(¢) All that portion of land marked PF Lot 21 in the
said Plan No. 1576 situated at Karandeniya aforesaid
bounded on the North, East, South and West by fields
claimed by Villagers containing in extent one rood and
fourteen Perches (AO - Rl - Pl4).

20 Witnesses who aver and declare

30

40

that they are well acquainted with

the executants and know their Sgd. Kileon Marley,
g Yy

proper names, occupations and Sgd. G. A. Jayatilleke,

residences, Sgd. D. Gunasekera.

Sgd. R. G. Samaranayake.
Sed. N. Jayawardene. Sgd. Victor A. P. Nanayakkara.
Notary Public.

I, Victor Austin Porora Nanayakkira of Colombo in the Island
of Sri Lanka do hereby certify and attest that the forogoing
Instrument having boan duly read over and oxplained by me the said
Notary to Mvs. Eileen Florence Mary Marley who signed as “Eileen
Marley”, to Gamini Aboyesinghe Wijesingho Jayatilleke who signed
as “G. A. Jayatilleke”, and to Danapala Gunasekera who signed as
“D. Gunasekera” the within named executants all of whom are not known
to me, in the presonce of Richard Gregory Samaranayake of No. 26,
Peters Lane, Dehiwela who signed as “R. (3. Samaranayake” and Nalanda
Jayawardene of Gimaralanda Estate Baddogama who signed as “ N.
Jayawardoene” the subscribing witnesses thereto both of whom are known
to me, the sameoe was signed by the said executants and also by the said
witnesses and by mo the said Notary in my presence and
in the presence of one another all being present at the same time
at the Grlle Face Hotel in Colombo on this Twentieth day of
Fobruary One Thousand Nine Hundred and Sixty Two.

D3I
Deed of Lease

‘No. 3341 attes-

ted by V. A_ P,
Nanayakkara,
Notary Public
20. 2. 62

—Continued
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And I furthor certify and attest that no consideration was paid
in my presence and that the Duplicate of this Instrument bears six
stamps of the value of Rs. 244/- apd the original a stamp of One
Rupee (Re. 1/-).
Date of attestation )
20th February, 1962.) Sgd. Victor A.P.Nanayakkara.

Notary Public.
True Copy.

Sgd. Victor A. P. Nanayakkara
Notary Public 10

D 32
Protocol of Deed of Lease No. 3341 attested by V. A. P. Nanayakkara,
Notary Public
Search and Examination
of Title dispensed with

Sgd. Eileen Marley,

Sgd. (Illegibly)
Sgd. (Illegibly)
Prior Registration: Galle
Parts of F145/145 Now at 20
Balapitiya Land Registry
Lease
No. 3341.

This indenturc of lease made and entered into at ('olombo on this
Twentieth day of February One Thousand Nine Hundred and Sixty
Two Between Mrs. Eileen Florence Mary Marley of“Garoopna”Nuwara Eliya
presently at Galle Face Hotel. Colombo (hereinafter called and referred
to as the Lessor) of the one part And Gamini Abeycsinghe Wijesekera
Jayatilleke of “Guruwatta Wallauwa” Meetiyagoda and Danapala Gunasekera
of No. 85 Subadrama Road, Nugegoda (hereinafter called and referred 30
to as the Lessces) of the other part

WITNESSETH

That for and in consideration of the sum of Rupces Five Hundred
(Rs. 500/-) lawful money of Ceylon being vent for tire first month of
the term hereof (the receipti whereof the said Lessor hereby admif
and acknowledge) and of the further rents to be paid by the said
Lesseos their heirs executors administrators and assigns as herveinafter
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provided unto the ILessor her heirs exccutors administrators or assigus
and in considaration of the covenants provisions and agreemonts hereinafter
contained on the part and on behalf of the Lessee and their afore-
written to he paid observed and porformed the siid Lossor herveby let,
lease and demise unto the said Lessee their heirs executors adminis-
trators and assigns all that and those the premises fully described in
the Schedule hereto together with all and singular the rights, privileges,
easements, servitudes and appurtenances whatsoever to the said premises
belonging or used cnjoyoed therewith oy reputed or known as part and
parcel thereof and all the cstute richt title insorest claim and demand
whatsoever of the lessor in to out of or upon the same.

To hold the said premises hereoby demised with «ll and singular
the rights and appurtenaaces thereto belonging unto the Lessee their
heirs executors administrators and assigns for and during the term or
period of five (H) years commencing from the twonty second day of
February One Thousand XNine Hundred and Sixty Two fully to be
completed and ended Yielding and paying  therefor during the
said term unto the Lessor: her heirs executors administrators or assigns
the clear sum of Rupeas Thicty Thousand (Rs, 30,000/-) to be paid
monthly at the rate of Rs. H00/- per mensem Commencing from the
22 day of March 1962

And the said Lesseos hereby for themselves tiheir heirs executors
administrators covenant with the Lessor, her heirs executors adminis-
trators and assigns that the Lessee or their aforewritten shall and will during
the continuance of this Lease, pay the said rent hereby reserved in manner
and on the days and dates hereinbefore provided and appointed fosx
tho payment of the samo and shall and  will hold the said lcase
subject to the tollowing obligations on the part of the fessor and the
Lessco respectively to be obsorved and performed viz:-

(1) The Lessees underbake to keep the lease premises in
coad order condition.

(2) The Lessces undertakes te pay all charges rates acreage
taxes and other charges due on the leased premises
and keep tho [, ssor indemnitied against all prosecutiong
arising out of the non payment of the said taxes or
rates or charges. and keep the Lessor ind:mnifiod.

@) The lLesseos will possess and enjoy the leased premises
and pay the Lessor onc fourth shave of the nef income
after  deduciinz  gall the working expensss;  which

D 32
Protocol of
Deed of Lease
No. 3341 attes-
tad by V. A. P.
Nanayakkara,
Notary Public
20. 2. 62

—Continued
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will be set off for the lease rents provided however
that the Lesseos will be entilled to pay either the
monthly lease rents or one fourth share of the net
income which ever is less and such payment will be
a set off for the lease rent due under Thes: Present.

And lastly the Lessee shall and will, at the expiration or other
sooner determination of the said term peaceably and quietly deliver up
and surrender the said demised premises unto the Lessor or her
aforewritten, in good order and condition, reasonable wear and tear
excepted: Provided always and it is hereby declared that if the said rent
hereby reserved or any part ther.sof shall bein arrears and unpaid for
the space of three months after any of the days or dates on which
the same ought to be paid as aforesaid, whether the same shall or
ghall not have been legally demanded it shall be lawful for the Lessor
or her aforewritten thereupon or at any time thereafter, into and upon
the said demised premises or any part thereof in the name of the
whole, to re-enter and the same to have again repossess and enjoy
do in and for her first or former estate and possession and thereby
setermine this demise.

And Jastly the Lessor heraby for hersslf her heirs exscutors and
administrators, covenant with the Lossee their heirs, executors, admi-
nistrators and assigns, that the Lessee, duly paying the rint hereby
reserved, and obsorving and performing the covenants and conditions
herein contained on part to ba observed and performed shall and may
peaceably and quietly possess and enjoy the said premises hereby
demised, during the said term hereby granted without any lawful
interruption from or by the Lessor or any person rightfully claiming
from or under

In Witness whereof the said Lessor and the said Lesseos have
hercunto and to two others of the same tonor and date as these
presents set their hands at the placo and on the date aforewritten

THE SCHEDULE ABOVE REFERRED TO:

All that ostate plantation and premises called Maha Borakanda
Division lying to the souih of the Government High Road from
Ambalangoda to Elpitiya being a portion of Mahaborakanda Estate
depicted in Survey Plan No. 1576 dated 6th November, 1919 made by
J. H. W. Smith Licensed Surveyor situated at Karandeniya of Ambalan-
goda Division of Wellaboda Pattuwa in the District of Galle Southern
Province and containing in extent Three hundred and nineiy nine
acres two roods and twenty perches (A399/R-2-P20) inclusive of the
estate road and is comprised of:-

10
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All that portion marked lots PF (14 markings), Bl,
('. 16, 17, 172 D. NC' (2 markings) F1, '2. G1, (2. 13, E,
19, 21, 202 200 22, B* 23. Cinnamon Blocks A and
¢, 24, Jungle, 25, 24* Jungle. 26. Cinnamon Blocks
B and D 27, 277 27, 28, and bungalow promises in
the said Survey Plan No. 1576 and situated st Karan-
deniya aforesaid and bounded on the North by land
of Simaris de Nilva, field of Ambalangoda peoplo,
Kesatu Oya, field of Ambalangoda people, ('rown field,
road leadinz to the Government High road from
Ambalangoda to Elpitiya, field of Cecilino Aratchy,
field of .\mbalangoda people, field of Suwaneris, owita
land of Suwancris, Diviyangewela claimed by Sidorisa,
garden claimed by Thomaya Hakuru Agiris, garden
of Dambuluge Agan. garden of Hewahakuru Siyadoris,
garden of Hewahakuru Laida, garden of Sevendahakuru
Gaigorise, road leading from Ambalangoda to Elpitiya,
garden of Thomayahakuru Agcris, garden of Kolambage
Lamaneris, and garden of Hewahakuru Sundoris on
the Enast by Pawakgahawela of Thommayahakura Elise,
Liyanchi owitr land of Ilandaridewejano, Estate road,
portion of =ame land (Kirinuge) high lands claimed
by villagers. high lands of Kalupahanage Jandoris Silva
and several others. Crown land, fields, and high lands
of Kalupahanage Jaudiris Silva and several others,
tields and high lands clyimed by villagers and high
lands of Nandoris Silva and othors on the SHuth by
high lands claimed by villagars, ficlds claimed by
villagers, hich iands of Kalupahanieo Jandoris Silva
and several others. highlands of Nandoris and others,
fields «f Endoris Kankanama, and fields of Donis Silva
and on the West by fields climed by villagers,
Egodawelawatte ot Nemand ris Mudalali, lands of Hendrick
Singho and others. high lands of Balasuriya, owita
of Kaluaratchige Seneris Koseahaduwa of Kaluhakuruge
Sineris and Pedura Hakuru Supina.

Kaluhakuruge Uncuwa, decoased and lands of Peduru
Hakuru Gomisa. Keluhakura Jed and others, Delgaha-
watte Kumbuva of W. Danoris, lands of Kaluhakuru
Agiris and Diyonis containing in extent Thres hundred
and ninety cight acres and thirty perches (A398.RO-P30)
according to tho said Plan No. 1576.

D 32
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Deed of Lease
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ted by V. A, P.
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Notary Public
20. 2. 62
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Protomsl o (b) All that portion of land marked NC in the said Survey
Deed of Lease Plan No. 1576 and lying between the high road to
e by, A Ambalangods and the Kosatu Oya marked in the said
Nanayakkara, Plan and situated at Karandeniya aforesaid and bounded
Dotary Fublic on the North, East and South by lands belonging to
—Continued Government on the West by the road leading to the

Government high road from Ambalangoda to Elpitiya
containing in extent one acre and sixteen perches
(A1-RO-P16).

(¢) All that portion of land marked PF lot 21 in the said 10
Plan No. 1576 situated at Karandeniya aforesaid bounded
on the North, East, South and West by fields claimed
by villagers containing in extent one rood and fourteen
perches (AO-R1-P14).

Witnesses who aver and declare that

they are well acquainted with the Sgd. Eileen Marley
executants and know their proper Sgd (Illegibly)
names occupations and residences. Segd (Illegibly)

Sgd R. G. Samaranayake
Sgd N. Jayawardena Sgd. Victor A. P. Nanayakkara 20

I Victor .\ustin Perera Nanayakkara of Colombo in the Island
of 8ri Lanka do heroby cortify and attest that the foregoing Instrument
having been duly raad over and explained by mo the said Notary to
Mrvs. Eileen Florencs Mary Marley who signed as “Eileen Marley”, to
Gamini Abeysinghe Wijesekera Jayatilleke who signed as “G. A Jaya-
tilleke”, and to Danapala Gunasekera who signed as “D. Gunasekera”
the within named exccutants all of whom are not known to me 1n
the presence of Richard (fregory Samaranavake of No. 26 Peters Lane
Dehiwala who signed as “R. G. Samaranayake” and Nalanda Jayawardene
of Gimaralanda Estate Baddogami who signed as “N. Jayawardene” 30
the subscribing witnss3s th:ryto b 41 of whom are known to me, the
same was signed by the said Executants, and also by the said witness28
and by me the said Notary in my presenco and in the presence of
onc another all being present at the same time at the Galle Face Hotel
in Colombo on this Twentieth day of February One Thousand Nine
Hundred and Sixty Two.

And T fuither cortify and attest that no consideration was paid
in my presence and that the Duplicate of this Instrument bears Six
Stamps of the value of Rs. 244/- and the original a stamp of One Re 1/-.

Sed. Victor A. P. Nanayakkara 40
Notary Public
Date of Attestation
20 February 1962.
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D54
Statement made to Dehiwala Police by S. Weerawardena.

EXTRACT TAKEN FROM THE M. O. 1. B. OF DEHIWALA POLICE
Date:— 20. 2. 62 Time 8.55 p.m. Page 319 Para 377
COMPLAINT OF THREAT.

Mr. SHELTON WEERAWARDANA, Age 29 yrs. Planter of Borakanda
Estate, Maha Edanda.

Residing at above address appeared at the Charge Room and
complains thus:-

Today on 20.2.62 at about 4.20 pm. Kumarasingha onc¢ of my
labourers came running to the rubber tield where I was inspecting
the work and told me that a party of about 50 armed with ¢uns
have come to the Bungalow and they are awaiting for you to harm
you. He also said it is not advisable to be here now and te get
a car to take my Mrs. home. I immediately went to a friend of
mine and got a car and camec aback to the Bungalow. Whon I came
to the Bungalow I saw about 80 to 9) people, men and women
round my bunglow. Before I got down from the carabout 30 men
armed with guns and swords came near the car and told meo to
leave the Iistate immediately. If I dont leave that they will kill me
and my wife. One of them pointod a revolver and said “if yvou
love » life do according to what we said” I got down from the
car and went inside the Dungalow where I met Mrs. Marloy  Mrs,
Marloy, onc¢ Jayatillake whom I met carliev and two other guests.
Then Murs. Mavley came up to me and said that 1 have taken in
charge of this Estato and you are not wanted here from now on.
If you want employment you must take my side and give evidence
in my case which T have filed at Balapitiya Court. I didn’t tell her
anything and went to my wife and told her to get ready to go
home. She immediately <ot into my car and came with me
up to the office. There 1 met Kumarasinghe and David. These two
labourers told mo that thoy also want to go with us and they have
been assaulted and not sate. From the office we were oscorted to
the cntrance of the gate in two other cars. Thore we were asked
to stop one chap got down from one of the cars and told me not
to go to the Polico Station to record my statement. If you go we
will shoot you and your wife. From the Estate cate we were escorted
up to Dehiwala round about in two cars one in front and the other
in the rear. My car was in the middle. T stopped my car at

D 54
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Dohiwala junction and told them that we have to go along High
Street to my wife’s place. Then they said now we are not coming
with you, you can go alone but do not go to the Police Station.
I saw 4 to 5 guns inside the rear car which was Morris Minor.
The people who came to my Bungalow had about 20 to 25 guns.
After they went off I came to make statement. Signed in English.
Read over admitted to be correct. Signed P. C. 6428 Wijeratna

[ certify that the above extract taken by me correctly;
Sgd. A. Wijesekera P. C. 2749.
P. C. 2749 A. Wijesekera.
The above is a True copy of documents of which the original is
in my custody.
Sed... ...

The Inspector “of Police
Police Station Dehiwala 17.8.62,

Sed.... ...
Asst. Supdt. of Police Mt. Lavinia 18.9.63.

D55
Statement made to Ambalangoda Police by the Defendant.

EXTRACT FROM THE G. C. I. B. OF AMBALANGODA POLICE

Date. 22.2.63. Time 8.15 a.m. Page 341. Para 498.

DON PETER MELLAARATCHI Age 50 Yrs. Planter residing at Rugate
Nuwara Eliya. present and states

I am the co—owner of the estate known Borakanda Estatc. I have been the
Manager from the time of its purchase. Mr. Weerawardena had been the
Superintendent of this estate for L1 months. Last night at about 12.15 am. I
got « telephone call from Mr. Weerawardena. He stated that he was forcefully
thrown out of the estate by Mrs. Marley, Jayatillake and others. He
said that he had to drive his car with wife while a car weni ahead
of hitn and another followed him. He said that he informed the
Dehiwala Police. I asked him to come to Mr. Thurairatnam’s house
Kingsly Rd. Then I started off for Colombo met Weerawardena and
instructed him to go to Ambalangoda Police and make a complaint
as the extract from Dehiwala Complaint might get late. Mrs. Marley
the other co-owner had filed an action in Balapitiya District Coure
re-garding this estate. The case I understand is for tomorrow. The Case No.
is 1207. There she clearly statos that I am the Managing Partner.
This is all Read over and- expliined Sgd. I. P. Girigahama
True cxtract taken by me.

Sgd. P.S. 5225 Subramaniam

Sad. on Rupee Stamp.
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DS
Agreement No. 227 attested by R.M.S. Karunarante Notary Public.
Prior Registration Regd. A38/293-295
Galle-Parts of F. 145/145. Balapitiya 5. 3. 62.
Now at Balapitiya Land Registry. Sad.
True Copy, R. L.
Sgd. R. M. 8. Karunaratne
Notary Public.
No. 227

This Agreement entered into at Ambalangoda on this 2nd Day
of March One Thousand Nine Hundred and Sixty Two by and
between Don Peter Mellaaratchy presently of “Reigate” Nuwara Eliya
(hereinafter sometimes called and referred to as “the vendor” which
term or expression where the context so required or admits shall
mean and include the said Don Peter Mellaaratchy his heirs executors
and administrators) of the one part And Eileen Florence Mary Marley
presently of “Borakanda Estate”, Karandeniya (hereinafter sometimes
called and referred to as “the purchaser” which term or expression
where the context so required or admits shall mean and include the
said FEileen Florence Mary Marley her heirs executors administrators
and assigns) of the other part.

Whereas by virtue of Deed No. 1419 dated 29th November 1960
attested by Sugathadasa Gunasekera of Colombo Notary Public the
vendor is seized and possessed of and is well and sufficiently entitled
to an undivided one half of all that Estate plantation and premises
called and known as Maha Borakanda Division fully described in the
Second Schedule hereto and hereinafter called ‘the said premises’”
being a portion of Maha Borakande Estate “tormerly called Karan-
deniya Kstate” fully described in the First Schedule hereto.

And Whereas the Vendor has agread to sell and the purchase
has agreed to purchase the undivided one half share of said premi-
ses at or for the price and upon the terms and conditions hereinafter
set out and contained.

Now This Agreement Witnesseth as follows:-

1. The vendor will sell and the purchasar shall purchase within
such time as hereinafter sot out at the price and upon the terms
and conditions herein contained an undivided one half share of the
said premises fully deseribed in the Second Schedule hersto t>gether
with all the growing crops and produce theraon and the buildines
bungalows labourers’ lines fixed plant and machinery tools implemenc%s
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in use cattle carts and all other the livestock thereon or thereto
belonging and' all rights ways privileges easements sgervitudes ‘and
appurtenances whatsoever thereto belonging or in any wise appertaining
thereto (all of which are comprised in the said term “the said
premises”’)

2. The purchase price of the said premiscs shall be the sam of
Rs. 100,000/ of lawful money of Ceylon to be paid and satisfied in
the manner hereinafter provided.

3. The vendor shall forthwith wupon the execution of this
Agreement apply at his cost and expenses to the Tea and Rubber
Estates (Control of Fragmentation) Board for Authority to transfer
his ownership of the said premisss in terms of the Tea and Rubber
Estates (Control of Fragmentation) Act No. 2 of 1958 to the purchaser
and shall take all such steps with reasonable diligence as may be
necessary to obtain the authority of the Board as aforesaid but the

‘Vendor shall not be liable in any way if the said Board shall refuse

such permission.

4. In the cvent of the said permission being granted the purchase
shall be completed by the purchaser within a period of two weeks
from the date of grant of the Tea and Rubber Estates (Control of
Fragmentation) Board’s Authority to transfer the ownership of the
said premises bv-:

(a) paying to the vendor the purchase price of Rs. 100,000/-
and

(b) Tendering to the vendor for execution at the Office
of M/s. Welikala & Fornando, Baiilie Street, Colomb),
a Transfer of an undivided one half share of the said
premises in favour of the purchaser in the customary
form which shall have been previously approved by
the vondor.

5. The purchaser shall be cntitled t> tho vacant possession of
the said premises hereby sold and the entirety of the profits and
income thereof and shall pay to the vendor interast at 8% per cent
per annum payabls quarterly or in default at 10% por annum 23 aforesaid
from the dato of execution of this Agreement.

6. That upon the Grant of the Authority of the Tea and Rubber
Estates (Control of Fragmentation) Board in terms of paragraph
3 hereof the purchaser shall forthwith Mortgage and hypothecate the
enfirety of the said premises to and with the vendor for the sum
of Rs. 100,000/ together with interest thoreon at 8% por annum payable
quarterly or in default of any payment thoreof at 10% per annum
and that upon the execution of the said morigage the interest payable
by the purchasor under paragraph 5 hereof shall thereupon cease.
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7. That all outstanding debts and liabilities accruing in respect
of moneys advanced by Herbert Goddard Marley for the purchase of
the said premises shall be borne by the purchaser, who shall also
be solely liable for the payment of the sum of Rs. 125,000/~ which
may become due upon an Agreement to Mortgage executed by the
vendor and the purchaser and the said mortgage in respect of the
said sum of Rs. 125,000/- shall be executed in favour of the
Borakanda Estate Company Limited by the vendor and the purchaser
before the execution of the transfer herein mentioned.

8. The purchaser shall be solely entitled to all sums due or
hereaftor to be paid by the Rubber Controller by way of subsidies
in respect of the said premises.

9, That all sums due and owing to Shelton Weerawardena
former Superintendent of the said premises in respect of his employ-
ment inclusive of all payments due to his Provident Fund shall be
paid and borne by the vendor.

10. The purchaser shall withdraw all procecdings and suits filed
against the vendor in the Districi Court of Balapitiya in respect of
the said  premises.

11. The vendor declares the said premises to bhe free from
mortgages and other charges croated by the vendor save and except
the agreement to Mortgage and the Mortgage referred to in paragraph 7
hereof.

12. If the purchaser shall fail to complete the purchase as provided
in Clause 4 hereof, then in that event this Agreement shall forthwith
be deemed to ba cancelled and of no effect and thereupon the
purchaser shall become liable to pay forthwith to the vendor a sum
of Rs. 100,600/- as liquidated damages and not by way of penalty,
subject however to the conditions that the Tea and Rubber Estates
(Control of Fragmontation) Board has granted its Authority for a sale
of the said premises in terms of paragraph 3 hercof.

13. If the purchaser shall in terms of paragraph 4 hereof tender to
the vendor the purchase price of Rs. 100. 000/~ and a Transfoer of an
undivided one half share of the said premises as aforesaid, and the vendor
shall fail and neglect to execute the Transfer in favour of the purechaser
the purchaser shall be entitled forthwith to enforce the specific per-
formance of the terms covenants and conditions by the vendor to exe-

D5
Agreement
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Agreef?ﬂf‘ cute the Desd of Transfer in favour - of the purchaser and also to
';o. R27M7.-Sn;§szed claim from the. vondor damages on account of the said default subject
raratne, Notary however to the condition that the Tea and Rubber Estatos (Control of

Juelie, Fragmentation) Board has granted its Authovity for a sale of the said
—Continued  premises in terms of paragraph 3 hereof.

I'IRST SCHEDULL ABOVE REFERRLED TO:

‘All that Kstate plantation and premises called and known as Maha
Borakande (formerly called Karandeniya Estate) situated in the village
Karandeniya of Ambalangoda Divison of the Wellaboda Pattu in the
District of Galle Southern Province in The Island of Ceylon bounded
on the North by Lands of Simaris de Silva, Suwaneris, Suwandahakuru
Gaidiris, Thommayakur Agoris, C'olcmbage Lamaneris, Hewakuru Sandoris,
Hewakuru Podisa and Balanahakuru Baisa, Fields of Ambalangoda
people and Cecilino Aratchi, Kosatu Oya, Crown Fields, Cart Road,
Diviangewela, Puwakgahawela, Kolluwella and Kalu Wala on the East
by the Crown Field, Fjelds of Ambalangoda people, Suwaneris, Hewa
Hakuru Babanisha and Endoris Kankanama, Lands of Suwaneris, Tho-
mmayahakuru Agoris, Hewahakuru Podisa, Balanahakuru Baiso, Sudu-
hakuru Odonisa, Suduhakuru Jando, Hewahakuru Soido and others.
Kaluhakuru Guneris deceasad, Munugodahakuru Carolis, Jandoris Silva
and several others and Nandorisa and others Diviangewela claimed by
Sidorisw and othors. Kolluwala, Kosatu Oya, Kirinugawela, Crown Land
and fields, Owitas and Highlands claimed by villagers, on the South
by the lands of Balanahakuru Baiso, Suduhakuru Cdorissa, Suduhakuru
Jando, Hewahakuru Saido and others, Munugodahakuru Carolis, Kalu-
hakuru Agenis Diyonis. Kirinugawela, Owitas highlands and Fields claimed
by villagers, Crown Land, Fields and Highlands of Kalupahanage
Jandoris Silva and several others, Fields of Endoris Kankanama and
Denis Silva, Kgodawelawatta of Semaneris Mudalali and Igalanaidegewela
of Kaluhakuru Inguwa deceased and on the West by the Fields of Endoris
“Kankanama, Denis Silva, BEgodawelawaite of Semaneris Mudalali,
" Lands of Hendrick Singho and others,” Balasuriya and Kaluhakuru
Sénerisa. Pedrohakuru Gomisa, Kaluhakuru Jeda and others Kaluhakuru
Agenis, Diyonis and Simaris de Silva, Kosgah:duwa of Kaluhakuru
Sainerisa and Pedrohakuru Supina, Igalanaidegewela of Kaluhakuru
Inguwa deceased, Delgahawatth Kambuara of W. Dinoris and the Cart
Road covtaining in oxtent Four hundred and ninety one Acres one
Rood and twenty cight Perches (491 A. 1R. 28P.) according to
Plan No. 1576 dated 6th November 1919 made by J. H. W. Smith, Licensed
Surveyor.
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SECOND SCHEDULE ABOVE REFERRED TO:

All that estate plantation and premis3s called Maha DBorakanda
Divison lying to the South of The Government High Road from
Ambalangoda to Elpitiya being a portion of Maha Borakande Estate descri-
bed in the First Schedule hereto and depicted in the said Survey Plan
No. 1576 situated at Karandeniya aforesaid and containing in extent
three hundred and ninety nine Acres Two Roods and Twenty Perches
(399A. 2R. 20P.)inclusive of the Estate Road and is comprised of:~

(a) All that portion marked Lots PF (14 Markings) Bl1, C, 16,

171, 173, D, NC (2 Markings) I'1, ¥2, G1, G2, 18, &, 19, 21,
20%, 201, 22, B?, 23, Cinnamon Blocks A and C, 24!, Jungle,
25, 24%, Jungle 26, Cinnamon Blocks B and D, 274,
27%,28% 28 and Bunglow premises in the said Survey Plan,
No.1576 and situated at Karandeniya aforesaid and boun-
ded on the Notrh by Land of Simaris de Silva, Field
of Ambalangoda People, Kosatu . Oya, Field of Amba-
langoda People, Crown Ficlds, Road leading to the
Government High Road from Ambalangoda to Elpitiya,
Field of Suwaneris, Owita Land of Suwaneris, Divian—
gowela claimed by Sidorisa, Garden claimed by
Thommayahakuru Agoris, Garden of Dembuluge Agan,
Garden of Hewahakuru Saidoris, Garden of Hewaha-
kura Laida, Garden of Suwandahakuru Gaidirise,
Road leading to the Government High Road from
Ambalangoda to Elpitiya, Garden of Thommaya-
hakuru Agoris Garden of Colombage Lamaneris and
Gardern of Hewahakuru Sandoris, on the East by
Puwakgahawele. of Thommaya Hakuru Elise, and
Liyrachi, Owita ILand c¢f landaridewa  Sano,
Estate Road, portion of the same  Land
Then:mayhakuru Elise and Liyanchi, Owita Land of
Illardaridewa Jano., Estate Road, portion of the
same land (Kirinuge) High Lands claimed by villagors,
Highlands of Kalupahanage Jandoris Silva and several
others, Crown Land south by fields and Highlands
of Kalupahanage Jandoris Silva and several others,
Fields and High Lands of Kalupahanege Jandoris
Silva and soveral others, High Lands of Nandorisa
and others, Fields of [Endoris Kankanama and
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Agreement fields of Donis Silva and on the West by fields claimed
No. 227 attested by villagors, Egodawelawatta of Somaneris Mudalali
YRM S Lands of Hendrick Singho and others, High Lands of
Notary Public- Balasuriva. Owita of Kaluhakuru Sinerisa, Kosgaha-
2.3.62 duwa of Kaluwahakaru Sainerisa and of Pedro-
—Continued hakura Supina, Igalanaidegewela of Kalubakuru

Inguwa deceased and Lands of Pedrohakuru Gomisa,
Kaluhakuru Jedn and others, Delgahawatta Kumbura
of W, Danoris Lands of Kaluhakuru Agenis and
Diyonis and containing in extent three hundred and 10
ninety eight Acres and thirty Perches (398A. OR.
30P) according to the said Plan No. 1576.

(b) All that portion marked NC' in the said Survey Plan
No. 1576 and lying between the Government High Read
to Ambalangoda and the Xosatu Oya marked in the
said Plan and situated at Karandeniya aforesaid bounded
on the North, East and South by Land belonging to
to the Government and on tho West by Road leading
to the Government High Roac from Ambalangoda to
Elpitiya and containing in extent one Acrc and sixteen 20
perches (1A.OR.1G6P.) according to the said Survey Plan
No. 1576 and

(¢) Al that portion marked PI and lying to the North
of Lot 21 in the said Survey Plan No. 1576 situated
at Karandeniya aforesaid and bounded on The North,
Iast, South and West by fields claimad by villagers
and containing in extent one Rood and fourtezn Perches
(OA. 1R. 14P) according to the said Survey Plan
No. 1576.

In Witness Whoreof tho vordor and the Purchaser do hercunto 30
and to three others of the same. tenor and date as these presonts
set their respective hands' on the day month and yoar at the beginning
hereof written, at Ambalangoda and at Borakanda respectively.
Witnesses heroto do declare hereby that

we aro well acquainted with the within
named executants and known their

proper names occupation and residence. Sed.  D.P. Mellaaratcny

Sgd. 1. Sed. C. V. Waelikela

Sgd 2. Sgd. R. (i. Samaranayake Sgd. R. M. 8. Karunaratne
Notary Public 40

Witnesses. -

1. R. G. Samaranayake

2. D. Gunasekera Sgd.  Eileen Marley

Sgd. R. M. S. Karunaratno
Notary Public.
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I, Reginald Mervyn Samarasekera Karunaratne of Ambalangoda in
the Island of Ceylon, Notary Public do hereby certify and attest that
the foregoing instrument having been read over and explained
by me the said Notary to the said Don Peter Mellaaratchy who is not
known to me and who has signed this Instrument ax ©D. P. Mcllaavaichy”
in the presence of Clarence Valentine Welikela of No. 16 Baillie Strect,
Colombo and Leslie Richard Gregory Samaranayakc of No. 26 Peter's
Lano Dehiwala who have signed as ‘C. V. Welikela’ and ‘R. . Samara-
nayake’ respectively the subscribing witnesses hereto both of whom
are known to mo the same was signed by the said Don Peter Mellaaratchy
and also by the said witnesses and by me the said Notary in my presence
and in the presence of one another all being present at the same time
at Ambalangoda on this Second day o f March One Thousand Nine
Hundred and Sixty Two (1962).

And I further certify and attest that in both the original and the
duplicate hereof in line 14 of Page ? the words ‘on the' were scored
off; in line 21 of Page 2 the word ‘default’” was typed on erasure;
in line 16 of page 3 the word ‘said’ was typed on erasure; In line
16 of page 3 the word ‘'Field® was typed on erasure; in line 46 of
page 3 the word “portion’ was typed on erasureline 3 of pago 4 the word
‘Highlands’ wax typed on erasure in line 4 of page 4 the words *South by
were interpolated in ink: in line 15 of page 4 of the waords ‘thirty’
was typed over, in line 17 and 24 of page 4 the word ‘portion’ was
typed on erasure beforo the foregoing was read over and explained
by me and as aforcsaid; that no consideration passed in my presonce;
that the original of this instrument bears one stamp of the value of
Rupees Onoe and the duplicate bears two stamps of the valuc of Rupees Ten.

Which 1 attest
Ned, R. M. S. Karunaratne
Notary Public
(SEAL)
Date of Attestation
This 2nd dav of March 1962.

I Reginald Mervyn Srmarasckera Karunaratno of Ambalangoda in
the Island of Ceylon Noiary Public. do hereby certify and attest thai
the foregoing instrumont was red over and explained by me to
Eileen Florence Mary Marley who ik not known to me and who has
signed this instrument as ‘Eileen Marley’ in the presence of Leslie
Richard Gregory Samaranayake of 26, Peter’s Lanc Dehiwala and Dhanapala
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Gunasekera of 85, Subadrarama Road, Nugegoda who have signed as
‘R. G. Samaranayake’ and ‘D. Gunasekera’ respectively the subscribing
witnesses hereto both of whom are known to me same was signed by
the said executant and by the said witnesses and by me the said Notary
in my presence and in the presence of one another, all being present
at the same timoe at Borakanda on this Second day of March One
Thousand Nine Hundred and Sixty Two (1962).

Which I Afttest.

(Seal)-
Sgd. R. M. 8. Karunaratne
Notary Public
Date of Attestation
This 2nd day of March 1962.
D 56
Statement made to Ambalanzoda Police by the Defendant
D7)

EXTRACT TAKEN FROM THE G.C.I.B. OF AMBALANGODA
POLICE STATION.

Date :- 2.3.62. Time 6.45 p. m. Page 50 Para 37

FURTHER STATEMENT OF THE SUPDT.

Vide para 485 Mr. Moellawarachchi appeared at station to make further
statement. I now proceed to record his statement.

DON PETER MELLAWAARACHCHI, Age 50 Yrs. Planter residing at
Reigato Nuwara Eliya stat>s:- 1 have today on agreement No. 227 of
2.3.63 attested by Mr. R. M. 8, Karunaratne Notary Pnblic agree to sell
my half share of Borakanda Estate to Mrs. Eileen Marley, therefore
I have no interest in the property therefore I will not go there. This
is all. Read over. Admitted. Correct. Sgd. P. 8. 5225 Subramaniam

True Extract taken by me.

Sgd. .
P. S. 5225 Subramanium
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(D 8)
EXTRACT FROM THE G.C.I.B. OF AMBALANGODA POLICE STATION
Date :- 2.3.62 Time 7.10 p. m Page 50 Para 38.
STATEMENT OF OWNER OF BORAKANDA ESTATE.
EILEEN MARLEY, Age 64 Yrs. Wife of Mr. H.J. G. Marley residing
at Nuwara Eliya states.

1 was the half share owner of the Borakanda Estate. I have now
entered into an agreement with the half share owner Mr. P. Mallawa—
ratchchi by agreement No. 227 of 2.3.62 attested by R. M. S. Karunaratne
Notary Public. 1 do not expect any trouble from Mallawaratchehi now
onwards. Mr. Gamini Jayatillake sold the rubber on my request and
I have given him authority to do so. He will be the Superintendent
of Borakanda Kstate in future. I am the sole owner of Borakanda
Estate. This is all. Read over and admitted correct. Sgd. P. S. 5225
Subramaniam.

True extract tuken by me.

Rgd. on a Rupee Stamp.
Sed ... ...
P. 8. 5225 Subramaniam
Compared by:- Intld.

I, D A, Kumarasiri, Seerotary, District Court Balapitiya do hereby
cortify that the toregoing is a Certified Copy of the documents :~
*D1, D2, D3, D5, DX D5, D7 and D8 filed in D. C. Balapitiva
Case No. M/1207.

Sed. e
Secretary District Court,
Balapitiya.
22nd September, 1964,
*(D1-D5 not printed)
D 23
Letter sent to M/s Welikala & Fernando by M/s Julius & Creasy
Julius & ('veasy P. O. Box. No. 154
Colombo.
N/NT.

5th April, 1962.
Messrs. Welikala & Fernando,
Proctors,
16, Baillie Street,
COLOMBO 1.
Deur Sirs,
BORAKANDA ESTATE - MRS. H. J. G. MARLEY.!

We have bheen consulted by Mrs. H.J. G. Marley of “Garoopna”
Nuwara Eliya in connection with Borakanda FEstate of which she is
a co-owner.

D 56
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We understand that recantly you prepared lease wh2reby Mrs. Marley
leased an undivided portion of the above Estata to a clisnt of yours.
As we have received instructions from Mrs. Marley to act for her in
this connection wo shall bs glad if you will be good enough to let
us have a copy of this Lease and also a report from you on the
present negotiations which we understand will lead to Mrs., Marley
becoming the sols owner of this property. The matter is of some
urgency and we shall be grateful if you will let us have a copy of
the lease as soon as possible.

Yours faithfully,

Sgd. Julius & Creasy.

D 38
Letter sent to M/s Julius & Creasy'by M/s Welikala & Fernando
Welikala & ¥Fernando. 16, Baillie Street,

Colombo.
Your Ref. No. N/NT 215 ,
: 10th April 1962
Messrs. Julius & Creasy.
Proctors,
P. O. Box No. 154,
Colombo.

Dear Sirs,
JORAKANDA ESTATE-MRS. MARLEY

We refer to your lettor of the 5ih inst. and write to inform you
that we are unaware of the lease referred to therein.

We have prepared an Agreement whereby, inter alia, Mr. D.P.
Mellaaratchy the owner of a half share of Mahaborakanda Division
of the abovo Hstate has agreed to convey his ontire intercsts to Mrs.
E. F. M. Marley. This Agreement has been attosted by Mr. R. Karunaratna,
Proctor S.C. and N. P, Balapitiva, and as we have already mentioned
to your Mr. Naidoo, we wish that you obtained a certified copy of
the Agreement from the attesting Notary, if you desire to have one,
in view of the many alterations appearing on our copy.

An application has already been made to obtain the sanction of
the Fragmentation Board for the transfer in terms of the Agreement,
and pow that Mrs. Marley has consulted you, weshall forward to vou
for approval a draft of the proposed Transfer.

Yours faithfully.
Sgd. Welikala & Fernando
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D 24

Letter sent to M/s Welikala & Fernando by M/s Julius & Creasy
Julius & Creasy,
P. O. Box No. 154
Colombo.
RM/NT. 730
17th April, 1962
Messrs. Wolikala & Fernando,
Proctors,
10 16, Baillie Street,
COLOMBO 1.

Dear Sirs,

BORAKANDA ESTATE - MRS. H.J. G. MARLEY

We refer to our letter of the 5th instant in which we requested
you on instructions received from Mrs.Marley, to let us have a copy
of the Lease of an undivided portion of the above Estate to a client
of yours and also a note from vou on the present negotiations which
would lead to Mrs. Marley becoming the sole owner of this Tstate

We shall be obliged if you will kindly give this matter your very
20 early attention.

. Yours faithfully,
Sgd. Julius & Creasy

D 63
Certificate issued by the Tea and Rubber Estate
(Control of Fragmentation) Board

Certificate No. 974.

THE TEA AND RUBBER ESTATES (CONTROL OF
FRAGMENTATION) ACT, NO. 2 OF 1958

Certificate of Consent to transfer of ownership of Maha Borakanda
30 Division of Maha Borakanda Estate.

D 24
Letter sent to
M/s Welikala &
Fernando by M/s
Julius & Crersy
17. 4. 62

D 63
Certificate
issued by the
Tea and
Rubber Estates
(Control of
Fragmentation)
Board- 17.4.62
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D63 In terms of Section (14) of the Tea and Rubber Estate (Control
Certificace of Fragmentation) Act, No. 2 of 1958, Mr Don Peter Mellaaratchy of

issued by the. . ) . . g . "
Tea'and :  ‘Reigate” Nuwara Eliya is hereby authorised to transfer ownership of
:‘g:::r'; fsstes  his undivided half share of Mahaborakandas Div. of Mahaborakanda

Fragmentation) Iistate in extent 399 A. 2 R 20 P situated at Karandeniya, Ambalangoda
Board- 17.4.62  in (Gulle District, as indicated hereunder.

Name and address of person or - Acreage in respect of
person to whom ownership of tho which ownership may
estate may be transferred be transferred
A.R. P
Eileen Florence Mary Marley undivided
“Garoopna”, Nuwara Eliya. 1/2 (half) share of 399. 2. 20.
This Certificate is issued subject to the following conditions:-
1.
2.
4,
5,
6.
: 7. ._
Sed Sed ... .
- Secretary Member
e Tea and Rubber Estate (Control of fragmentation) Board.
Date.: April 17, 1962.
Letterosﬁlt to D 25
Fis Welikala & Letter sent to M/s Welikala & Fernando
y M/s .
Jullus & Creasy by M/s Julius & Creasy

Julius & Creasy.

P. O. Box No. 1H4

N/NT.826. Colombo
18th April, 1962.
Mossri. Welikala & Fernando,
Proctors,
16, Baillie Street,
Fort, ‘
COLOMBO 1.
Dear Sirs.
BORAKANDE ESTATE - MRS. H. J. G. MARLEY

We are in receipt of your letter of the 10th instant and havo
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written to Mr. R. Karunaratne, Proctor, Balapitiya for a cortified copy of 40

the Agreement.
Yours faithfully,
Sgd. Julius & Creasy
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D 39 D39

Letter sent to
Letter sent to M/s Julius & Creasy M luis &
by M/s Welikala & Fernando Welilala &
Welikala & Fernando 16, Baillie Street, 28.4. 62
Fort,
Colombo.

Your Ref: N/T 826.
April 28, 1962.
MAHABORAKANDA DIVISION - MRS. E. F. M. MARLEY.
Messrs. Julius & Creasy,
Proctors,

P. O. Box 154, Colombo.
Dear Sirs,

We forward herewith for your approval a draft of the proposed
Deed of Transfer in favour of Mrs. E. . M. Marley and shall be obliged
if you will kindly treat this matter as urgent and let us have your

reply as soon as possible in order that the Deed may be executed
early, The Fragmentation Board has granted its coasent to the Transfer.

Your faithfully,
Sgd. Welikala & Fernando

D 26 Letters%:lt to

Letter sent to M/s Welikala & Fernando Ir:«e/rsnm:;kgyna r:‘/s

by M/s Julius & Creasy Julius & Creasy-
URGENT.

Julius & Creasy.

P. O. Box. No. 154,
Colombo.

Ceylon.
N/NT. 167

Messrs. Welikala & Fernando,
Proctors & Notaries,

16, Baillie Street,

Fort,

COLOMBO.

Dear Sir,
MRS.E. F. M. MARLEY - BORAKANDE ESTA'TE.

We received on the 30th ultimo your letter to us of the 28th
ultimo with the draft transfer by Mr. D. P. Moellaaratchy in favour
of Mrs. E.F. M, Marlev of an undivided half share of Borakanda

5th May, 1962,



D26
Letter sent to
M/s Welikala &
Fernando by M/s
Julius & Creasy
5.5.62.
—Continued -

D 40
Letter sent to
M/s Julius &
Creasy by M/s
Welikala &
Fernando-
9.5.62

Ny

Estate the purchase price being Rs. 162,500/-. Will you please let us
know how you arrived at this consideration of Rs. 162,500/- as our
instructions are that the agread purchas> prics was Rs. 10),0))/-. Will
you please also let us know the date of Fragmontation Doard Consant.
We are also advised that in terms of the Agreement between the
Vendor and Mrs. Marley the purchase had to be completed within a
period of two weeks from the date of the Fragmentation Consent. This
seems to us an unreasonably short period and we shall be glad if
you will kindly arrange for the date of completion to be extonded
until the end of this month without prejudice to either party parti-
cularly as you have not made availabl? to us the copy of the Sale
Agreoment and it was only a few days ago that we were able. to
obtain a copy and we are goeking instructions on the terms of that
Sale Agreement.
Yours faithfully,

Sed. Julius & Creasy

D40
Letter sent to M/s Julins & Creasy by M/s. Welikala & Fernaudo

Welikala & Fernando 16, Baillio Street,

Colombo.
Your Ref. N/NT 167
9ih May 1962

Messrs. Julius & (‘reasy,
Proctors,
P. 0. Box No. 154,

Colombo,
Mis. . F. M. MARLEY - BORAKANDA

Dear Sirs,

With vreference to your latter of the 5th inst., the suggestion to
have the consideration at Rs. 132,0))/- was oa th» footing that it
would reflect the roal valuo of the 1/2 shars of Borrakanda Estaty
which is to be sold viz: it would include a hilf shars of the debt
of Rs. 125,000/~ (i. e. Rs. 62,50)/-) which may bezym: dae upon an
Agreement to Mortgage, according to ouar instructions. You will recall
that Mr.. Marley and Mr. Mellaaratchy purchas:d th2 entive estato in
November 1960 for Rs. 425,00)/- and the value of Mr. Mellaaratchy s
share on this basis would be Rs.212,500/-. It was not intended that

10
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Mrs. Marley should pay an extra Rs. 62.500/-, but it should ba set-off
against the indentical sum due from Mr. Mellaaratchy. If howevor
you desire to have the Sale Consideration at Rs. 100,000/-, we shall
accept that position.

The Date of Consent of the Fragmentation Board is 17 - 4 - 1962,
but it was forwarded to us only on 27-4-1962 along with the Board’s
letter. We have no objection to an extension of time for the
completion of sale without prejudice to all the parties, provided the
matter is completed expeditiously.

Will you therefore be good enough to let us have an early reply.
Yours faithfully,

Sgd. Welikala & Fernando.

D27
Letter sent to M/s. Welikala & Fernando

by M/s Julius & Creasy.
Julius & Creasy.
P. O. Box 154,
Colombo,
Ceylon.
N/NT. 492,
12th May, 1962.
WITHOUT PREJUDI('E
Messrs. Welikala & Fernando,
Proctors & Noturies.
16, Baillie Streef,
Fort, Colombo.
Dear Sirs,

MRS. E. F. M. MARLEY

We are in receipt of your letter of the 9th instant the contents
good
enough to let us know for whom you are acting in connection with

of which we have noted. We shall be glad if you will be

the transfer of the half share of Borakande Estate to
We shall be grateful of an carly reply.

Mrs. Marley.

Yours faithfully,
Sgd. Julius & Creasy.

D40
Letter sent to
M/s Julius &
Creasy by M/s
Welikala &
Fernando-
9.5.62

—Continued

D27
Letter sent to
Mis Welikala &
Fernando by M/s
Julius & Creasy-
12,5, 62
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D41
Letter sent to M/s Julius & Creasy by M/s Welikala & Fernando.
Welikala & Fernando 16, Baillie Street,
Fort ,Colombo.
Your Ref. N/NT 492.
Messrs Julius & Creasy, Mayv 16, 1962.
Proctors,
P. O. Box No. 154,
Colombo.
Dear Sirs, 10

MRS. E. F. M. MARLEY

With referrence 1o your leiter of the 12th inst., we writr fo
inform  you thar wo acted for Mr:. Marley in prepaving the Sale
Agreement which was signed by her at Balapitiya and attested by
Mr. R.  Karunaratna, Proctor 8. C. and  Notary  Public,
Balapitiya. In pursuance of its provisions we prepared a draft
Transfer and have sent it to the vendor, Mr. D. P. Mellaaratchy, for
his approval, and when on the 5th ultimo you intimated to us, inter
alia, that Mrs. Marley has consulted you, we informed you of all
the steps which we have taken besides forwarding to you a copy of 20
the draft Transfer. You are mo doubt aware of paragraph 4 (B) of
the Sale Agreement regulating the completion of the purchase.

Mr. Mellaaratchy has seen us today and informed us that he
wishes the purchase consideration in the proposed Deed of Transter
to be Rs. 100,000/~ in accordance with the Sale Agreement.

Yours faithfully,

Sgd. Welikala & Fernando.

D28

Letier sent to M/s Welikala & Fernando by M/s Julius & Creasy.

Julius & Creasy. P. O. Box No. 154, 30
Colombo.
N/RM/NT. 922.
Messrs. Welikala & [Fernando, 23rd May, 1952,
Proctors & Notaries
16, Baillie Street,
Colombo 1.
Dear Sirs,
MRS. E. F. M. MARLEY

We thank you for your lstter of the 16th instant, the contents
of which we have noted and in particular that you acted for Mrs. Marloy 40
in the preparation of the Sale Agreement.
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grateful if you will be good enough

gave you instructions in

to  confirm

rogard to the terms of

her purchase and that a draft of the Sale Agreement in accordance

with those instructions was sent to Mrs.

Marley for approval prior

to execution by her in Balapitiya as your letter of the 9th instant
rather indicates that you had acted for the Vendor, Mr. Mellaaratchy.

We regret that we have no record of your advising us what
you had taken on behalf of Mrs. Marley apart

steps

from your letter of

the 10th April in reply to our letter of the 5th of that month.

Yours taithfully,
Sgd. Julius & Creasy.

D57

Letter sent to M/s Welikala & Fernando

Julius & Creasy.

by M/s Julius & Creasy.

P. 0. Box No. 154,
Colombo.

No. RM/NT. 33

2nd June, 1962,

20 Moessrs. Welikala & Fernando,
Proctors & Notaries,

16, Baillie Street,
Colombo 1.

Dear Sirs,

We write to
23rd  ultimo.

MRS. E. F. M. MARLEY

draw your kind attention to our

letter

of the

Yours faithfully,
Sgd. Julius & Creasy-

D 28
Letter sent to
M/s" Welikala &
Fernando by Mys
Julius & Crersy
23.5.62
—Continued

D 57
Letter sent to
M;s Welikala &
Fernando by M;s
Julius & Creasy-
2. 6. 62.



D 4
Letter sent to
M/s Julius &
Creasy by M/s
Welikala &
Fernando-
5.6.62

311

D42

Letter sent to M/s Julius & Creasy
by M/s Welikala & Fernando.
Welikala & Fernando 16, Baillic Street,
Fort, Colombo.
Your Ref. N/RM/NT 922
June 5, 1962,

Messrs. Julius & Creasy,
Proctors,
P. O. Box 154,
Colombo.

MRS, E F. M. MARLEY

Dear Sirs,

We refer to your letter of the 23rd ultimo in reply to our letter
of the 16th ultimo. We are of the view that we have sufficiently
clarified our position in this matter by our letter of the 16th ultimo
and sec¢ no reason to add to it.

We however wish to refer to a mattor which you have omitted
to deal with in your letter under reference viz: paragraph 4 (B) of

10

the Sale Agreement. Your assumption, for we take it from your 20

letter under reference that it is only an assumption, that we had
acted for the Vendor Mr. Mellaaratchy is unfounded. Mr. Mellaaratchy
had and was advised by his own lawyers at every stage in this matter
where we were concerned. We have to remind you th2t you ara referring
to events which took place bofore Mrs. Marley counsulted you, and then
on bth April last you informed us that Mrs. Marlev had consulted
you, the resulting position was that the only interest left remaining
to us was perhaps that we might yet completo the Deed of Transfer,
which is after all in accordance with paragraph 4 (B) of the Sale
Agreement.

We would have appreciated it if you had informed us that you were
unable to advise Mrs. Marley that the Transfer Deed should bs done by
us even after its perusal and any amendments thereof considered necessary
by you. or even that Mrs. Marley was unwilling that the Deed of
Transter should be done by us

It this position bad been put to us, we would without hesitation
bave acquiesed in the waiver of parvagraph 1 (B} of the Sale Agreement,
as indeed we do now in view of the terms of your letter under roference.
But we however deplore the cirvcumstances under which we have done so.

30

We might add off the record that Mrs. Marley exprossed her satis- 40

faction that evening even to the extent of considering giving us some
of her other work as well at Borakanda Estate Bungalow immediately
aftor the signing of the Sale Agreement.

Yours faithfully,
Sgd.  Welikala & Fernando



n 312

D58 LetterDszra‘.t to
Letter sent to the Defendant by M/s Julius & Creasy ‘b*;e;?:ﬁ?idu“sﬂ"_
REGISTERED POST | B o
Julius & Creasy P. O. Box No. 154 ey
Colombo.
Ceylon.
RM/NT. 779.

15th June, 1962. ..
D. Peter Mellaaratchy, Iisq.,
10 “Reigate”,
Nuwara ELliya.
Dear Sir,
BORAKANDA ESTATE, AMBALANGODA.

We write to you on the instructions of Mrs. H. J. G. -Marley of
Nuwara Eliya in conpectior with certain transactions relating to tho
above Estate which was purchased by you and her from the Borakanda
Estate Co. Ltd. on Deed of Transfer No. 1419 dated the 29th November
1960 attested by S. Gunasekera of Colombo Notary Public. You have
since the date of purchase been in sole charge of the property and

20 have appropriated the entire profits therefrom without payment of -
any share whatsoever to our client despite the fact. that you had not.: .
even paid your due sharc of the purchase price.

You will recall that the purchase price of the Estate was Rs.425,000/.
of which Rs. 300,000/- was paid before and at the execution of the
Deed of Transfer. Of this sum of Rs. 300,000/~ only Rs. 25,000/- was
contributed by you. In regard to the balance of Rs. 125,000/~ due to the
Vendor Company this sum it was agreed should be sccured by a
Mortgage of the Estate in favour of the Company by yourself and our
client.

30 In Febuary 1962 Messrs. R. G. Samaranayake, G. A. W. Jayatilleke
and N. Jayawardena met our client in Nuwara Eliya and volunteered
to help her to gain control of tho listate of which you were cxclusively
in possession and for this purpcse persuaded her to execute a Deed
of Lease No. 3241 dated 20th February 1962 attested by VA P. Nana-
yakkara, Nctary Public, in favour «f Mr. Jayatileka end Mr. Gunasckoera.
Thereaftor she was induced to sign a Deed of Agreement No. 227 datod 2nd
March 1932 and attested by Mr. R. M. S. Karunaratn2, Notary Public, whereby
she purported to sgrea.to purchase your share of the Estase on certain trrms
and conditions. Our eclicnt had not been given copies of either of thes»
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D 58 documents nor had she ever met you and discussed any of the terms
Letter sent to

the Defendant  Or conditions embodied in the Agreement. She in fact learnt of the
& ey real contents of these two documents only after she informed us of
5. 6. 62 her strange and unusual experience on the Estate and we obtained copies
—Continued . . . ) . .
of the documents upon her instructions. Our client wishes us to inform
you that it is now clear that she has been the victim of a conspiracy.
These matters and incidents are now being investigated by the appro-
priate authorities bhut we are at present concerned with the civil
aspects of the transaction and propose taking steps to secure to our -client
her interest in this property free from any encumbrances effected by 10
the above documents. We have therefore been instructed to call upon
you to take immediate steps to have the above Agreement cancelled
and discharged. In default of your so doing, we have further instructions

to take you to law.
Yours faithfully,

Sgd. Julius & Creasy

D29 . D 29
Plaint in Di
c:ur::hcl:ok:r::rl:?. Pldnt in District Court, Colombo, Case No. 1003/ZL
gs;ﬁ:z 1003/ZL v

IN THE DISTRICT COURT OF COLOMBO. 20

No. 1003/ZL Eillein Florence Mary Marley of
Class - V “Garoopna” in Nuwara Eliya.

Amount - Rs. 30,000/- - .
Plaintiff.

Nature - Money
Vs.
Procedure — Rogular.
1. Gamini Abeysinghe Wijesekera Jayatilleke of “Guruwatte
Walauwa” in Meetiyagoda.

2. Danapala Gupasekera of No. 65. Subadrarama Road, 30
Nugegoda.

3. Richard Gregory Samaranwyake of No. 26, Peters Lane,
Debiwala.

1. Nalanda Jayawardene of (iinaralanda Estate, Baddegama.

Defendants.
On this 12th duy of July, 1962.
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The plaint -of the Plaintiff abovenamed appearing: by Henric
Theodore Perera, James Arolupar Naidoo, Alexander Richard Neville
De Fonseka, John Claude Byrnell, Lena ("harlotte Fernando and Reginald
Fredrick Mirando carrying on business in partnership.in Colombo under
the name style and firm of Julius- & Creasy and their Assistants:
Francis Luke Theodore Martyn, Rex Herbert Sebastian Philips, John
Ajasath Rancoth Weerasinghe, Bertram Manson Amarasekera, Gorald
Ebenezer Abeynaike, Justin Mervyn Canagarotna, James Orlando De Saa
Bandaranaike, Shelton Vernon Perera, Nadarasa Rathinasabapathy, Raja-
retnam Senathi Rajah. Saravanamuttu Kugaperumal, Hermon Annesley
Fernando, Prasanna Stanislaus Goonewardene and Nihal Hubert (Gunavatne.
her Proctors, states as follows:.

1. That the cause of action hereinaftor s2t forth arose at (‘olombo
within the local limits of the jurisdiction of this (ourt.

2. That prior to the dates material to thiy action the Borakande
Estate Company Limited was the owner and scised and possessod of
all that estate, plantations and premises called and known as -Maha
Borakande Division™, inter alia, situate at Karandeniya and in the
Schedule herveto fully described.

3. That the said DBorakande Iistato Company Limited by Doed
No. 1419 dated 29th November 1960 abtested by S. (Gunasekera of
Colombo, Notary Public, transferred tho siid property to the Plaintiff
and one Don Peter Mellaaratchy for the sum of Rs. 125,000/-. That of
the said consideration, a sum of Rs. 275,000/- was paid and provided
by the Plaintiff and her husband H. J. (i, Marley. And a sum of Rs.25 000/-
only was paid by the said Don Peter Mellaaratchy, while the balance
sum of Rs. 125,000/- was paid with a loan from the Vendor Company,
which it was agreed should be sccured by a morteage of the aaid
property by the transterees.

4. That the Vendor Company delivored possession of the said
estate as on aund from the Ist day of December 1960 and tho said
Don Peter Mellaaratchy took possession and was placed in chargoe of the
same as on and from the said date for himself and on bchalf of the
Plaintiff.

5. That the main plantailon on the said Hstato consists of 62
acres of budded rubber, 93 acres of old secdling rubber and 58 acres
of coconut and the nett income is approximately Rs. 5,000/~ per mepscm.

D29
Plaint District
Court,Colombo,
Case No.1003 ZL
12 7. 62
—Continued
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6. That at the dates material to this action the said Don Peter
Mellaaratchy had totally failod and neglectod to pay to the Plaintiff
any part of her duc share of the income and profits from the said
Estate, nor had he paid up his share of the said purchase price, save
for the aforesaid Rs. 25,000)- and he was dishonestly and wrongfully
excluding the Plaintiff from any perticipation in the management of
and benefit from the said estate.

7. That on or about the 14th day of February 1962 the 1st, 3rd
and 4th Defendants abovenamed, who were prcviously not known to
the Plaintiff called on and represented to the Plaintiff in the circumstances
more fully set out in paragraphs 15, 16 and 17 herein that the were
ready, able and willing to help her to obfain possession of the said
Estate from the said Don Peter Mellaaratchy and for that purpose that
she should grant to the lst and 3rd Defendants a lease of her half
share of the said estate for a period of three years in consideration
of their paying to her a one-half share of the nett profits from her
said share. That believing that the said Defendants were genuinely
interested on her behalf and trusting in their good faith the Plaintiff
agreed to the granting of a lease to the Ilst and 3rd Defendants on
the aforementioned terms,

8. That thereafter on the 19th day of February 1962 the lst, 3rd
and 4th Defendants together with Notary V. A.P. Nanayakkara met
the Plaintiff and in the circumstances hereinafter set out procured
her signature at Colombo to a document of 1xas2, which said document
they assured the Plaintiff was in terms of the agresment hersinbefore
pleaded. A true copy of the said Indenture of Lease bearing No. 3341
and dated the 20th day of February 1962 and attested by V. A.P.
Nan:ayakkara of Colombo, Notary Public, is hevewith filed marked “A”
and pladed as part and parcel of this Plaint.

9. The Plaintiff states that accepting the assurance aforesaid of
the 1st, 3rd and 4th Defendants as regards the contents of the said
document she signed the same in belief that the same had bean
drawn in accordance with the aforesaid agreement.

10. The Plaintiff states that she subsoaquently discovered that the
said Indenture of Lease No. 3341 purports to be in favour of the
1st Detendant and the 2nd Defendant abovenamed with whom she
had made no agreement whatsoever; and further that the 1st ,ord and
4th Defendants ucting in concert had made false and fra,udulent
misrepresentations as to the contents of the said document on the
following specific matters to wit:

10

20

30

40



10

20

30

316

-

Defendants, whereas it purports to be in favour of the 1st ¢

and 2nd Defendants;

(ii) that the lease was of a one-half share. whereas it
purports to be a lease of the entire estate :

(iii) that the lease was for a ferm of threo years, ‘whereas
it purports to be for a term of five years; and

(iv) that the consideration for the lease was the payment
to the lessor of a one half share of the nett profits
cf her half share of the estate, whereas it purports
to provide for the payment of a monthlvy rental of
Rs. 500/- or. one-fourth share of the profits which
ever is less. |

11. The Plaintiff specially complains that that Ist, 3rd and 4th
Defendents acting in concert by means of the false and fraudulent
misrepresentaticns aforesaid as to the contents of the said Indenture of
Lease No. 3341 induced her to execute the said Indenture and that
in the promises the said Indenture of Lease bearing No. 3341 is  not
her act and deed.

12. That the 2nd Defendant has bean acting in concort and collusion
with the other Defendants and [ or as the nominee of one or more
at all of them.

13. That under and by virtuo of the said Indenture of Lease
the Deferdants ontered into possession of the said Estate on or about
the 21si day of February 1962 and are now in full possession and
control of the said estate.

FOR A FIRST ('AUSE OF AUCTION.

14.  That by reason of the facts averved in the preceding paragraphs a
cause of action has thereby accrued to the Plaintiff to sue the Defendants
abovenamed for a declaration that the said Indenture of Leas) bearing
No. 3341 is void ab initio; or, in the alternative, for a rescission or
cancellation of the said Indenture of Leas> No. 3341 as from such date
as the Court shall detetmine; and for recovery of possession and damages
jointly and severally against ™ all the Deofendants which damagos the
Plaintiff assosses at Rs. 2,500/- per mensem. '

(i) that the lease was in favour of tho 1st and 3rd

D 29
Plaint in District
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15. That the Plaintiff at the date of execution as aforesaid of
the said Indenture of Leass No. 3341 was aboui 65 years of age, and
was living with her husband, who is 85 years of age and feeble and
infirm. That they both lived alonme :«t Nuwara Eliya and had no one
to assist or advice them in th2 management of their personal affairs.
That the Plaintiff was mentally distressed over the dishonest conduct
of the said Don Peter Mellaaratchy and knew of no person who could
help her in the circumstances.

16. The 1st 3rd and 4th Defendants abovenamed, having become
aware of her trouble and her heiplessness on or about the 14th day
of February 1962 volunteered to hefriend her and protect her interests;
and by their representations and conduct persuaded the plaintiff to
accept them as her agents, advisars and protectors and to repose her
confidence in them: and the Plaintiff having accepted them as such
agreed to the proposal of the said Defendants that she should grant
the Ist and 3rd Defendants a lease in the circumstances and manner
set out in parvagraph 7 above.

17. That in the special circumstances set out in paragraphs 15 and
16 hereof the Plaintiff, trusting in the good faith of the lst, 3vrd and
4th Defendants and believing their assurance as aforssaid as regards
the contents of the said documents pleaded in paragraph 8 hereof,
execntoed the said Indenture of lease bearing No. 3341 on the 19th
of February 1962

FOR A SECOND OR ALTERNATIVE CAUSE OF ACTION.

18. That by reason of the facts and circumitances set out in the
preceding paragraphs hereof the Ist, 3rd and 4th Defendants above-
named had consiituted themselves the avents, advisers and protectors
of the Plaintiff and were legally obliged therebv to safeguard hor interests
in the transaction.

I9. That the said Notary V A. P. Nanayakkara was not known to
the Plaintiff and had been selected by the Defendants or some of
them on behalf f the others: and that the Plaintiff placing her trus’
in the 1st, 3rd and Ith Defendants did not scek say advice from any
other persons. nor did she in the course of this transaction or at or
before the execution of the said Indenture of Leasoc have the banefit
of any independent advice.

20. That subject to and in addition to the averments in paragraph

14 above the Plaintiff alleges that on the 19th day of February 1962
the 1Ist, 3rd and 4th Defendants abovenamed acting in concert and
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in breach of the duty owed to tho Plaintiff by them in the special
circumstances hercinbefora pleaded procured from the Plaintiff by undue
influence the said Indenture of Lease bearing No. 3341 and dated 20th
day of February 1962 and thereby derived an unfair advantage to the
prejudice of the Plaintiff.

21. The Plaintiff states that in the transaction referred to in the
foregoing paragraphs the 2nd Defendant has been acting in concert and
collusion with the other Defendants and/or as the nominee of one
or more or all of them.

22. That by reason of the averments contained in paragraphs 13
to 18 hereof a cause of action has accrued to the Plaintiff to have
the said Indenture of Lease No. 3341 dated the 20th day of February
1962 set aside on the ground of undue influence or the part of the
Defendants and to recover possession of the said estate and for damages,
which the Plaintiff assesses at the said rate of Rs. 2.500/- per mensem.

23. That under the provisions of the said Indentura of Lease
bearing No. 3341 the total rvenial payable for the whole term of five
years is the sum of Rs. 30,000/- and represents the value of the subject
matter of this action.

WHEREFORE THE PLAINTIFF PRAYS:

(a) that the said Indenture of Lease beaving No. 3341 dated
the 20th day of February 1962 and aitested by V. A. P.-
Nanayakkara of Colombo, Notary Public, be declared
null and void ab initio;

(b) in the alternative, that the said indenture of Lease
bearing No. 3341 be rescinded or cancelled, or

/c) that the said Indenture of Lease No. 3341 be set aside
on the ground of undue influence as aforesaid: and

(d) that the lst and Znd Defendents be ordered and decreed
to restore the Plaintiff to the quiet possassion of her
said one - half share of the said Borakande Estate in
the Schedule heroto fully described, and that the
Plaintiff be placed in possession thereof, and

{¢) that the Detendants jointly and severally be ordered
and decreed to pay to the Plaintiff damages at the
rate of Rs. 2,000/- per mensem from the Ist day of
March 1962 upte date of decree and continuing damages

D 29
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thercafter at the same rato until the Plaintift is reitored
to quiet possession of her one-half share of the said
Tistato: '
(f) for costs: and
(g) for such othor and further relief in the premises as
to this Court shall seem mect.
Sed. Jualius & Creasy.
Proctors for Plaintiff.

THE SCHEDULE ABOVID REFERRED TO:

All that estate plantations and premises called Mahaborakanda
Division lving to the South of the Government High Road from
Ambalangoda to Elpitiya being a portion of Mahaborakanda Iistate
depicted in Survey Plan No. 1576 dated 6th November 1919 made by
J. H W. Smith, Licensed Surveyor, situated at Karandeniya of Amba-
langoda Division of Wellabcda Pattuwa in ths District of Galle Southern
Province and containing in extent thres hundred and ninety nine acres
two roods and 20 perches (A399-R2-P20) inclusive of tha estate road
and is comprised of:

(a) All that portion marked Lots PF (14 markings) BI,
C, 16, 17, 172, D, NC (2 markings), F1, F2, Gl, G2,
18, 15, 19, 21, 202 200, 22, 12 23, Cinnamon Blocks A
and C 24, jungle, 25, 244 jungle 26 ('innamon Blocks
B and D 27 27 27+, 28 and bungalow pre-
mises in the said Survey Plan No. 1576 and situated
at Karandeniya aforssaid containing in extent three
hundvod and ninety eight acres and thirty perchos
(A398-RO-P30) according to the said Plan No. 1576.
Registered A 38/293 in the Balapitiya District Land
Registry Office,

(by All that portion of land marked N(' in the said Survey
Plan No. 1576 and lying betwecn the IHigh Road to
Ambalangoda and the Kosatu Oya marked in the said
Plan and situated at Karandeniva aforesaid containing
in extent one acre and sixteen perches (A 1-RO-PI6)
Registered .\ 33/294 in the Balapitiya District Land
Registry Office.

(¢) Al that portion of land marked PF Lot 21 in the
said Plan No. 1576 situated at Karandeniya aforesaid
containing in extent one rood and fourteon perches
(AO-R1-P14) Registered A 38/295 in the Balapitiya
District Land Registry Office.

Sgd. Julius & Creasy
Proctors for Plaintiff
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DOCUMENTS FILED WITH THE PLAINT.
D29
True copy of Indenture of Lease No. 3341 dated the 20th day of Plaintin District

Court, Colombo

February 1962 attestod by V. A.P. Nanayakkara of Colombo, CaseNo.l003/ZL

. . 12. 7. 62
Notary Public marked “A™. —Continued

Sgd. Julius & Creasy

Proctors for Plaintiff
DOCUMENTS RELIED ON:

Correspondence.

Sgd. Julius & Creasy

10 Proctors for Plaintiff
Settled by,

E. S. Amerasinghe,
H. W. Jayewardene, q.c..
Advocates.

True copy of Plaint in D.C. Colombo Case No. 1003/ZL (Pages 1-7)

20 Sed.
Assistant Secretary
District Court, Colombo

21st September 1964,

P9
Receipt issued by
o the Mercantile
Bank Ltd,. for
Rs. 136,343/69.

12. 6. 63
P9

Receipt issued by the Mercantile Bank Ltd.
for Rs. 136,343/69

MERCANTILE BANK LIMITED.

G. P. 0. Box No. 98,
Colombo, 12th June, 1963,
30 Department Security.

Received the sum of Rs. 136343/69 in settlement of the loan
granted to Mrs. E. Marley and Mr. D. P. Mellaaratchy at the request
and on the guavantee of the late Mr. H. J. G. Marley dated 4th
November 1960 by application of the proceeds of the Fixed Deposit
Receipt No. 102/421 in the name of the late Mr. H. J. G. Marley
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endorsed and delivered to us by him as security, which has now
been uplifted at the request of the Proctors for his executor and the
said sum of Rs. 150,000/~ applied in settlement of the loan account
leaving a balance available in respect of the Fixed Deposit of
Rs. 16,183/71 now paid to the Proctors for the FExecutor at their
request,
Mercantile Bank Limited.
Sed........ ... ...

Manager.

P16
Probate in District Court, Nuwara Eliya, Testamentary case No. 591
(together with last will (P16A) & Codicil (P16B).
Net value of Iistate,
Rs. 1,084,240/74.
Estate Duty, Rs.245.095/-
Interest Rs. Nil.

Julins & Creasy

PROBATE
In the District Court of Nuwara Iliya.
Testamentary )
YV No. 591.
Jurisdiction )

In the matter of the estate of the late Herbert John Goddard
Marley of “Garoopna” Nuwara Eliva in the Island of Cavlon who
died on the 26th duy of Fobruary, 1963 at “Garocpna’”, Nuwara Eliya
aforesaid domiciled in Ceylon.

Be it known to all men that on the 29th day of August 1963, the Last
Will and Testament and Codicil of Herbert John Goddard Marley, deceased,
copies of which are hereunto annexed, wore exhibited read, and
proved before this Court, and administration of all the property and
ostate, rights and credits, of the deceased was and is
committed to James Arclupar Naidoo of Colombo one of ihe two
Senior Partners of tho firm of Julius & Creasy rosident in Coylon
at the timo of his doath and as such one of the Executors named
in the Codicil, power being raserved to Henric Thecdore Perora tho
other Executor named in tho Codicil to prove, the said James Ar:lupar
Naidoo being fivit sworn faithfully to executc the said Will and
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Codicil by paying the debts and legacies of tho decoased Testator ax
far as the property will extend and the law will bind, and also to
exhibit into this Court a true, full, and perfect inventory of the said
property on or before the 30th day of April 1964, and to file a true
and just account of his executorship on or before the 30th day of
April 1964.

And it is hercby certified that the Declaration and Statemont of
Property under the Istate Duty Ordinance have beon delivered, and
that the value of the said estate on which estate duty is payable, as
provisionally assessed by the ('ommissioner of Inland Revenue, amounts to

Rs. 1,084,238/~
And it is further ccrtified that it appears by a Provisional
certificate granted by the Commissioner of Inland Revenuc. and dated

the 3rd day of February 1964 that Rs. 245,095/~ on account of estate
duty has been paid.

Given under my hand and the Seal of tho Court thix 8th/12 day
of February 1964
Ned. B, E. de Silva
(Seal) District Judge.

P16 A
Last Will of H. J. G. Marley (No. 459) attested by

P. N. Baitholomeuz, Notary Public.

Julius and ('reasy, Drawn by us
Colombo. Sed, F.J. & (. de Saram.

Notaries Public.
. J. & G. de Saram.
Notaries, & (.
Colombo.,

No. 439.

This iy the Last Will and Testament of me Herbhars John Goddard
Marloy of Garoopna Nuwara Eliya in the Island of Cevlon.

L T hereby revoke all  Wills Codicils  s#nd  other  Testamentary
writings or dispositions  heretofore made or execut«d by me and
declare thix to be my Last Will and Testament.

2. I hereby declave that T was born in Somers:t in England in
the year One thousand eight hundred and soventy seven that I came
to Coylon in the yoar one thousand eight hudred and ninety six
and thercupon commenced a carcer as a tea-planter that [ retired
from active life as a planter in the yeas One thousind nine hundred

Plé
Probate in
District Court,
Nuwara Eliya,
Testamentary
Case No. 591
8 12. 2. 64.
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and thirty that I built a home for myself in Nuwara Eliya and
have lived therein since my retiroment from planting and that it has
for many years been and still is my intention to make Cz2ylon my

" permanent home for the remainder of my life.

3. I heroby appoint David Ernesi Martensz and Victor Gnana-
ratnam Cooke both of Messrs. F. J. & G. do Saram of Colombo to be
the executors and Trustees of this my Will

4. Whereas on or about the 20th day of May 1957 I provided
Mossrs. F. J. & G. de Saram of Colombo with a sum of twelve thousand
Rupees (Rs. 12,000/-) and by a writing bearing the said date I
instructed them to utilise the same in the event of my death for
the purpose of running my house and grounds called “Garoopna” in
Nuwara Eliya (hercinafter called “my said house” ) and for the
living expenses ¢f my wife Fileen until she makes her own plans and
Whereas the said sum is still held by Messrs. F. J. & G. de Saram
on my behalf subject to the said instructions Now I do hereby cancel
the said instructions and in lieu therecf I do hereby Direct the said
Messrs. F. J. & G. de Saram after my death to pay out of the said
sum of twelve thousard Kuypees (Rs. 12,000/-) and any interest which
may from time to time after my death be roceived by them thereon
or on any pari thereof (less any income tax payable in respoct of
such interest) unto my said wife Eileen monthly or at such other
intervals as may be found convenient or practicable a sum of or
calculated at the rate of One thousand Rupees (Rs. 1,000/-) per m2nsem
for her own usc and t» enabl2 her jo mecet her living expensas while
she resides in my said house including in such expenses all housshold
liabilities for the pericd commencing on the first day of the month
qucceedmo that in which I dic and ending ¢n the daty on which
she vacaies my said house All such liabilities for the period up to
ihe last day of the month in which 1 dix and all such liabilities as
from the date on which my said wife vacates my siid house being payable
by my exccutors and trasiecs at the expense «f my rosiduary estate
and any apporticneble items being apporticned at toe diserotion of my
executors and trasters as bebtwoen inem and my siid wife respectively
and if at the date on which my said wif: vacates my said house
and intimates oo my oxocutors and trusters in writinz  hes intention
noi to rcturn any part of the said sum of twolve thousand Rupeoss
(Rs. 12,000/-) and intsrest remains in the hands of Messes F.J & Godo
Saram without having bo2en applied as hercinbefors provided T diract
them to pay such unapplied part to my said wife ftor her uase
absolutely and 1 declave chac the tam  ‘household  liabilities” used
in :his clavs: of my Will sball mein servants wages electricity and
fuel bills «elephony bills and the like in respect  of  or connectoed
with my said houwi» and the norm-{ ranning there)f by my said
wife but shall not include ¢ .83 of ropaics or insurance or rates and
taxes all of which shall be payable by my execuicri and trusic:s at
the expewse of my residuary eswmite  or otherwis) as  hereinafior
provided until sale of my said house.
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5. With respect to my household and porsonal eoffects T direct
my executors first to permis my said wife within two months of
the date of my death to select such articles thercof as she may
care to have and to notify my oxdcutors in writing of the sdlection
50 made by her and secondly after my wife has made her selection
to permit cach of mv childr2n within four months of the date of
my death to select such articles thoveof as he or shy may care to have
(if necossary by mutual agreement between them so as to avoid an article
being selected by more than one child) and to notify my executors in
writing of the selection so made by him or her and I give and
bequeath nnto my said wife and to each such child rospectively all
articles selectad and notified by her or as the c¢ase may be by such
child and T declare that the term ‘“household and personal effects”
used in this clause of my will shall include (a) personal jowellery
silverware platedware glassware cutlery crockery linen photographs
ornaments books other than books of accouni (b) my wife’'s bedroom
furniture and (¢) such other articles as my execuiors after consultation
with my wife may decide to include therein but shall not include
any other bouschold furniture and cffects.

6. I give devise and bequeath unto my oxecutors and trustoces
my said house and grounds called “Garoopna” and all my houschold
and personal effects therein not included in the definition of that
torm in clanse 5 of this myv will containod or where so includod
not selected und notified by my said wife or by mv  children in
pursuance of clause 5 of this will and all other furniture in my
said house Upon Trust to sell and convert into monev the same at
such time or times as they may in  their absolute diseretiion think
fit with all the powers conforrsd by law on trustees snd with power
to my cxecutors and trustees o postpone the sale of all or any part
of the same for such period as to them may seem proper without
being responsible to any person benefitting under this my will for
or in respect of comsequent loss of any kind whatsoover and  with-
out Dbeing responsible to my wife for or in rvespect of loss or
diminution of income consequent on sale and  with  further power
until such sale (a) to permit my said wife free of ront t) reside in
the said housa forv such poriod not oxceeding one yoar from the date
of my death as she may think fit and during such residence to
have the us? of the said household and personal effects and furniture
without liability for loss or woar and tear in the ordinary courso of
use (b) to let or lease the s:uid houst and grounds vogethr with
such furniture therein as they may think appropriate at sach ront for such
period and «n such  terms as my executors and trustees may in their
absolute discretion think fit and (¢) to pay to my said wife the nett
rent received in respect of any such letting or leasing after deducting thero-
from the cost of current repairs and insarance all rates and taxes and any
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other charges or outgoings in respect of or connected with my said house
which my executors and trustees at their like discretion may consider
should properly be charged against the said rent and upon the sale and
conversion of my said house and the said household and personal effects
and furniture my executors and trustees shall hold the nett proceeds
thereof in trust for distribution in accordance with tho provisions of
clause 9 of this my will as though such nett proceeds formed part of my
residuary ostate and were included in the provisions of that clause.

7. Whereas it was at one time my intention to bequeath to my said
wife Eilleen by my Last will a sum of One hundred and thirty five tho-
usand lawful money of Ceylon but I have since altered such my inten-
tion and now desire to make provision for benefitting my siid wife to the
extent of One hundrod and seventy five thousand Rupeos (Rs. 175,000-)
of lawful money of Ceylon and to give effect to such mv altered intention
in manner hereinafter in this my Will appoaring and Whereas my said
wife having towards the end of last yovar oxpressed the d2sire to join
Petor Mellaaraichy of Nuwara Eliya in purchasing in equal undi-
vided bhalf shares a rubbor estaty call»l  Borakanda it bocame
necessary for m> to provide financial assistanc2 £0 enable tho said
purchase to be completad which I did in mann2r following that is to
say (a) I lent to my said wife a sum of Fifty Thoasand Rupees
(Rs. 50,000/-) fraa of interast (b)I paid on bahalf and at tho request
of my said wite and the said Peter Mballaaraichy legal and other
oxpenscs connected with the completion of tha said purchase amounting
to Seventoen thousand and four Rupzes (Rs. 17.0)4/-) and with raspact
to the liability of my said wife t> m3 for half the said sam the
gumo was to be freo of intorests (¢) I lent to tho said Petor Mellaaratchy
a sum of fifty thousand Rupses (Rs 50,000/-) on which h3 was to
pay interest at two and one half pir c¢omt per annum and (d) I gave
to the Mercantils Bank Limitsd a guaranto> in respoci of a sum of
One hundred and twenty five Thousand Rupias (Rs. 125,00)/-) lent
by the said Bank to my siid wife and the said Posor Mellaaryvichv on
a joint loan account and wheroas taking into consideration the financial
assistance thus provided by me as hercinbefore roecited I now dbosire
10 make provision designcd tOrwards giving offoct to my said altered
intention of benefitting my said wifc to the extent of tha said sum
of One hundred and seventy five thousand Rupazs (Rs. 175000/-) Now
I do hereby:-

(i) forgive anu veleass unto my said wife froe of all
duties all sams which at my death may bo owing by
her to mo whether in respect of the said sum of fifty
thousand Rupses (Rs. 50,000,-) l>nt by me to her or
in rospoet of tho sum of Eight thousand five hundred
and two Rupees (Rs. 8,502/-) being one half of tho said
Legal and other expenses paid by me as aforesaid and
I direct that any document or s>curity sigaed by my
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wife relating to the said sums owing by my said wife
to me which may be found among my papers at my
death shall be cancelled and returned to hor

direct my executors out of my estate to pay to the
said Mercantile DBank Limited the sum which at the
time of such payment shall be found to be owing to
the said Bank for principal and interest upon the joint
loan account in the name of my said wife and the said
Poter Mellaaratchy and on such payment T diroct my
executors at the expense of my estate to obtain from
tho Bank an assignment cession or other appropriate
document in consequence of such payment having heen
made under or in respect of my horeinbefore  recited
guarantee.

forgive and release unto my said wife free of all
duties and I diroct my execubtors to waive all my
rights as against her in  vespect of one half of the
sum paid to the said Bank consequent upon the fulfilment
of the directions sct forth in the foregoing ~xub-clause
(i) of this clause of my will

give and bequeath to my said wife frea of all
duties a sum equivalént to the difference between a sum
of One hundred and seventy five thousand Rupces
(Rs. 175,000/-) and the uggrevats of the following sums
to wit (a) the sum of fifty thousand Rupees (Rs. 50,000/-)
being the principal sum lent by me to my said wife and
released by the foregoing sub-clause 117 of this clause of
my will (b) the sum of Eigh% thousand five hundred
and two Rupees (Rs. 8,502/-) being half of the said legal
and other expenses released by the forogoing sub-clause
(1) of this clause of my will and (¢) so much of one half
of the sum paid by my exccutors to the said Bank in
accordance with the directicn contained in the foregoing
sub-clause (ii) of this claus2 of my will which half is
released by the fovegoing sub-clause (iii) of this clause
of my will as represents half tho =um owing to thse
said Bank on the said loan account as at the date  of
my death including infcreit caleulatyl up to that daso.
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(v) direct my executors to demand payment of all moneys
owing to me by the said Peter Mellaaratchy and my
executors shall take all steps as may be necessary for the
recovery of the moneys owing by him to me and shall hold
the moneys so recovered or any property purchased by
my said executors in execution of any decree obtained
by them against him as part of my residuary estato
and to be dealt with or disposed of as devolving therewith.

8. T give and bequeath tres of all duties to each of my children
hereunder mentioned the sum of One thousand Pounds (£1,000) Sterling
of lawful money of Great Britain namely:-

(a) my son theo said Ronald John Marley
(b) my son the said Donald Leslie Marley
(¢) my daughier Lucy Constance Mary Gascoyne
9. All the rest and residue of my property estate and effects whether
real or immovable or personal or movable of whatsoever kind and
wheresoever situato and whether in  possessivn expectancy reversion

remainder or otherwise (after payment thereout of all my just debts and
funeral and testamentary expenses) I give devise and bequeath in equal

10

proportions unto my grandchildren whose names and addvesses are as 20

follows:—
FULL NAME OF GRANDCHILD PRESENT ADDRESS

(a) Christopher John Marley c/o African Highlands Tea Co., Ltd.,
Keoricho, Kenya.

(b) Richard David Marley ¢/o B. S. A. Police,
Pest Box 96,
Shabani,
N. Rhodesii.

(¢) Philip Donald Marley Gallbcdde Estato

Galboda, Ceylon.

(d) Christine Susan Marley Merrifield,
Aviemore Road,
Crowborough,
Sussox,
England.

(e) John Michael Whitehead Ochiltree,
Gascoyne Mayfiold,
Sussex,
England.
(f) Rosemary Annc Osweil Veniure Group,
. Norwood. Ceylon.
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Provided that if any of wyv said granchildron shall predeceas: mo
leaving any child or children him or her surviving th: share in my
residuary estate to which such predeceasing grandchild  would have
been ontitled had such grandchild survived me (hereinafter referved to
as “a grandchild’s trust sharc™) shall be held by my exccutors upon
trust for the child or children of such grandchild living or en
ventre sa mero at the date of my death and if more than one in
equal proportions to vest in a son on his attaining the ags of twonty
one years and in a daughtsr on her aftaining that agr or earlier
marriage With Power to myv executors as such trusths to rotain any
investmonts ropresenting or included in a grandehild’s trust shwe in
the form in which the samo shall ba at the date of my deash
or o sell or join any other person in selling any of the
said investments and to invest moneys resulting from any such sale
or otherwise included in a grandchild’s trust share and any unapplicid
incomoe of that share on such forms of investment as my execuiors
as such trustees may think fit as if thoy were the beneficidl owners
there f

10. I declars that tho said David Ernest Martensz and - Victor
Gnanparatnam Cooke and any other executor or trustee for the time
being of this my will being a proctor or other person eng:ged in any
profession or business may  charge retain and  be paid all usual
professional or other chargss for business done by them or him
or his firm in relation to the proving of this my will and the
administration of my estatc and otherwise in relation to the trusts
hereof and also  their or his reasonabl: charges in  addition to
disbursemen’s for all othor work and business done and all time spent
by them «r him or his firm in connection withh ma.ters arising
under this my will including matters which mighs or should have
been attended to in parson by a trastee not being a proctor or othor
profuisional person but which suen trusile migint rewsonably vegquive
to b» done by a proctor or othor professional person.

In Witnss Whareof T thy said Horbars John  Goddard Marley
have sot my band to this my Lasi Will nod T:vamont a% Nuwara
Eliya in the s:ia Island this ninth  day of Octob Ono Thousand
Nine Hundred and Sixty One,

Signed puablisnel  and  declaved by the )

said Herbert John Goddard  Mavley the )

withinvemed Testator as and for his Lasi) NSed.  ILJ. G Marley
Will and Testament in the Prosence of us)

present ad the same time who in his prosence )

ar.d at his request and in tho presence of)

cach other horeunto subsceribe our names )

as witnoesses )

Sed. V(. Medder

=
Sed. S, DBas ian.

-

~od. I Nevilly Barihelomeusz,
Notary Public.

Pl6A
Last will of
H. J. G. Marley
(No. 459)- attes-
ted by P. .N
Ba: tholomeusz
Notary Public
9. 10. 6!

—Continued



Pl6A
Last will of
H. J. G. Marley
(™o, 459) attes-
ted by P. .N
Ba: tholomeusz
Notary Public
9. 10. 6!

—Continued

P16B

First Codicil of
H. J. G. Marley
tNo. 479-attes-
ted by P.N.
Bartholomeusz,

Notary Public)
17. 5. 62

329

1, Percival Neville Bartholomeusz of Nuwara Eliya in the Island
of Ceylon Notary Public do hereby cerlify and attest that the foregoing
Last Will having been read over by the thereinnamed Testator Herbert John
Goddard Marley in the presence of Vivian Carl Modder and Saveri-
nayagam Bastian both of Nuwara Eliya aforesaid (the subscribing
witnesses thereto) all of whom are known to me the same was signed
by the said Herbert John Goddard Marley (signing as ‘“H. J. G. Marley”)
and by the said witnesscs (signing as “V. C. Modder” and “S. Bastian”
respectively) and by me the said Notary in the presence of one another
all being present at the same time at Nuwara Eliya aforesaid on this
ninth day of Octobor One Thousand Nine Hundred and Sixty One

Date of Attestation) Which I Attest
9th Octobar, 1961. ) Sed, P. Neville Bartholomeuz
Notary Public.
(Seal).
P16B

First Codicil of H. J. G. Marley
(No. 479-attested by P. N. Bartholomeuz, Notary Pnblic)

Julius & Cr.asy

Colombo.
Drawn by us

Sgd. Julius & Creasy
Notaries Public.
Ne. 479,

I, Herbert John Goddard Marley of Garoopna Nuwara Eliva in
the Island of Ceylon declare that this is a First Codicil to my Last
Will and Teitament bearing Number 459 dated the ninth day of
October One Thousand Nine Hundred and Sixty One attestod by
Percival Neville Bartholomosusz of Nuwara [iliya aforesaid Notary
Public (hereinafter referred to as “my siid Will No. 1597).

WHERBEAS:

1. By Clause 3 of my said Will Ne. 459 I appointed David
lirnest Martensz and Victor Gnanaratnam Cooke both of the firm of
Messrs. F. J. & (G. de Saram Prociors and Notaries Public Colombo in
the said Island of Ceylon to be the Fxecutors and Trusbees thereof

2. By clause 4 of my said Will No. 459 I directed the said
Messes. F. J. & (i de Saram to effect certain paymenis upon the terms
therein set out out of the sum of Rupees twelve thousand (Rs. 12,000/-)
held by them on my account and any interest which may from time
to time be receivod by them tnereon oron anv parithereof less any
Income Tax payable in vespect of such interest.
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3. I have made arrangements for.the said sum of Rupees twolve
thousand (Rs. 12,000/-) and any intorest accruwid thercon to be
transfered to the firm of Messrs. Julius and Creasy Solictors Proctors
and Notaries Public of Colombo aforesaid and am now desirous of
appointing the two Senior Partners resident in Ceylon at the time
of my doath of the said firm of Messrs. Julius and ('reasy to be the
Executors and Trustees of my said Will No. 459 in place of the said
David Ernest Martensz and the said Vietor Gnanaratnam Cooke.

NOW THEREFORE I HEREBY:

1. Appoint the two Senior Pariners resident in Ceylon at the
time of my death of the said firm of Messvs. Julinus and Creasy
Solicitors Proctors and Notaries Public to be tha Executors and
Trusteos of my said Will No. 459 in placo of the said David Ernost
Martensz and the said Victor Gnanara’nam Cooke and I declare that
my said Will No. 459 shall be consirued a-« if the said two Senior
Partners resident in Ceylon at the time of my death of the said firm
of Messrs. Julius and Creasy were substituted therein as Executors
and Trustees therveof for the names of the said David Ernest Martensz
and the said Victor Gnanaratnam Cooke and that the cxpressions
“my Executors and Trustees™ and “my Exccuiors”™ as therein used
shall mean and include the said two Seinior Partners vresident in
Ceylon at the time of my death of the said firm of Messes. Julius
and Creasy and the lixecutors and Trustees or Execator and Trustec
for the time being thereof whether original or subsituted and

2, Direct and declare that the said sum of Rupres twolve thousand
(Rs. 12,000/-) paid or to be paid to the said Messrs. Julius and Creasy
as afcresaid shall be held by them upon the same terms as set out
and contained in clause 4 of my said will No. 459 and I declare that
the said Clause shall be construed as if the name of “Messrs. Julins and
Creasy’’ was substituted therein for the name of “Moessrs F.J. & Gi. de Saram™

In all other respects I confirm my said Will bearing Numbor 459 dated
the ninth day of October One thousand ninc hundred and sixty one
attested by the said Percival Neville Bartholomeusz Notary Pablic.

In Witness whereof 1 have hereunto set my hand ab Nuwava Eliya this
seventeenth day of May One thousaed nine hundred and sixty two.

Signed and Declared by the said Herbors John )
Goddard Marley as and for a First Codicl] fo his )
Last will and Testament in the presence of us who )
at his requesct in his prosenco and in the presenca ) Sed/H. J. G. Marley.
of one another all being present at the same time )
have hereunto subscribed our names as Witnesses. )

Sgd/Douglas Swaris Sed/.P. Neville Bartholomeasz
Sgd/V. C. Modder. Notary Public.

P16B
First Codicil of
H. 1. G. Marley
{No. 479-attes-
ted by P.N.
Bartholomeusz,
Notary Public)
17. 5. 62
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Firse 8B | of I, Percival Neville Bartholomeusz of Nuwara Eliya in the Island
H.).G. Marey Of Ceylon Notary Pablic do hereby certify and attest that the foregoing
::JdO- :y79~a;te§ Codicil having been read over by the thereinnamed Herbert John Goddard
Bartholomeusz, Marley in the presence of Doctor Douglas Edwin Swaris and Vivian
?;t;ryﬁ 2Public) Carl Modder both of Nuwara Eliva aforesaid the subscribing witnesses
Comtimeq  thereto and all of whom are known to me the same was signed by
the said Herbert John Goddard Marley (signing as “H. J. G: Marley”)
and by the said witnesses (signing respectively as “Douglas Swaris”
and “V. C. Modder”) and by me the said Notary in my presence and
in the presence of one another all being present at the same time at
Nuwara Eliya this soventeenh day of May One Thousand nine Hundred
and Sixiy Two.
I further ceriify and attest that in the Original on page 2 in line
28 the word “In” was typed after an erasure before the said Codicil
was read over and signed as aforesaid.
Date of Attestation) Which I Attest
17th May 1962. ) Sgd. P. Neville Bartholomeusz.
Notary Public.
(Seal)
The foregoing is a true copy of the Probate,
Last Will and Codicil filed of record in D. C
Nuwara Eliya Testamentary Case No. 591 T.
(Tendered Copy)
Sad.

‘ Secretary ;o
25th Feby. 1964. District Court Nuwara Eliya.

IN THE DISTRICT COURT OF COLOMBO
CERTIFIED COPY
Probate of the Will and Codicil of Herbert John Goddard Marley
Deceased Net Value of Estaiv, Rs. 1,084,240/74.

Dated 8th/12 February 1964.
Julivs & Creasy

Solicitors, Proctors & Notary Public

Colombo.
D 53 o
Notes Written P 53 . .
in Pencil Notes written in Pencil

MAHA BORAKANDE ESTATE.
¥/D. Rs. 150,000 to be erdorsed.
Tetter of Set - off (Stamp duty Rs. 5.50)
F/D » 1/29% per annum
Loan with cost D% per annum
on diminishing balance. i
$ an secured by Mortgago would cost 7% per annun‘x on imn1-
gjlfg;gn%mllgrr‘:m q1\101'tga,q0y bond would have to be stamped on ad Valorem

basis
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