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Letter sent to the Defendant by M/s FJ. & G.de Saram
Bill ot M/s F. J. & G. de Saram re Loan from

Mercantile Bank Ltd - Maha Borakanda Estate
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by M/s Julius Creasy
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Letter sent to the Defendant by 
Clarence L. de Silva
Copy of «£• Letter sent to Clarence 
L. De Silva by the Defendant 
(same as D19)
Letter sent to the Defendant by 
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by M/s Welikala & Fernando

Letter sent to M/s Julius & Creasy
by M/s Welikala & Fernando
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by M/s Welikala & Fernando
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Guarantee signed by Eileen Marley
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17. 4. 62

27. 2. 61

—

—

—

—

Page

310

312

189

203

225

254

304

264

—

215

216

217

— { 218
\



Supreme Court of Ci-ylon. District Court of Nuwava Eliya, 
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No. 1 No. I
Journal Entries-

Journal Entries. 2I £" 
IN THE DISTRICT COURT OF NUWAUA HLIYA. 2A 3 -*7

No. M. 5409. J. A. Naidoo of Messrs -lulius & Creasy. Colombo, 
Class Y Executor of the Last Will and Codicil of H. J. G. 
Amount: Marle/y, Deceased Plaintiff. 
Us. 129486/34. vs.
Nature: Money D. Peter Mellaaratehy of "Uei<_:ate" Nuwara lOliya. 
Procedure: Regular. . ,.... .Defendant.

10 JOURNAL
The 21 si day of November, 1963
Mr. P. N. Bartholomeusz files appointment and Plaint together with 

Proxy.
Plaint accepted and Summons ordered for '^lirh December 1963.

Xtfd
District Judge.

(3) 26. V>. 63.
Mr. P. N. BttrtholomeuBZ for Plaintiff. 
Mr. D. P. Mellanratchy 

20 No return 1»> Summons
Call and Reissue for y& 1. 111.

Sod.
District Judqe.

20. 12. 63.
(4) ->3. 1. 64.

Mr. P. N. Bartholomew for Plaintiff.
Summons not reissued.
Mr Barlholomeus/, for Plaintiff

Slid 
30 District Judge.

v;i i. 64.
(5; 4. 3. 64

Mr. P. N. Bartholomeusz Proctor for Plaintiff moves for issue of 
Summons on the Defendant.

Allowed for 9. 4. 64.
Sgd 

District Judge.



No. I (6) 
Journal Entries- 
21. II. 63

to 
27.3.67
Continued— V '

Summons to Defendant Issued.
Initialled 

13/3.
9. 4. 64.
Mr. P. N. Bartholomeusz for Plaintiff.
Defendant D. P. Mellaaratchy
Summons served on Defendant.
Proxy filed.
Answer for 7/5.

Sgd ............. 10
District Judge,

9. 4. 04. 
(8) 9. 4. G-i.

Deficiency of stamps Rs 36/- due from Mr. P. N. Bartholomeusz, 
on his Summons issued to Defendant.

Sgd

(9) 7. 5. 64.
Mr. P. N. Bartholomeusz for Plaintiff. 
Mr. D. Porera for Defendant 
Answer due. noi filed, same for 28/5

9/4

20
Final)

District Judge.
(10) 2S. 5. 64.

Mr. P. N. Bartholomeusz for Plaintiff.
Mv. D. Porera for Defendant
Answer due (Final)
Today is a Public Holiday.
( 1 all cast* on 29. f> 64.

Sgd . ......... .
District Judge.

28. 5. 64.
(11) 29. 5. 64.

Mr. P. N. Bartholomousz for Plaintiff. 
Mr. D. Perera for Defendant 
Answer due filed. 
(Vise called
Call case on 18. 6. 64 to fix trial and for replication if any.

Sgd .... 
District Judge.

29. 5. 64.

30

40



(12) 18. 6. 6i. No- 
Mr. P. N. Bartholomeusz for Plaintiff. 2J uTial 63 
Mr. D. Perera for Defendant. 27 3to47 
Case called. Continued— 
Replication not filed. 
Trial 28th and 29th September 64. 
This case is specially fixed for trial on these dates.

Sgd
District Judge. 

10 18. 6. 64.
(13) 3 9. 64.

Mr. P. N. Bartholomeusz Proctor for Plaintiff files list of documents 
and witnesses and moves for Summons on witness No. 9. Proctor for 
Defendant received notice

1. File.
2. Allowed.

Sgd
District Judge. 

14) 15.9.64.
20 Mr. P. M. Bartholomeasz Proctor for Plaintiff files list of witnes­ 

ses and documents and moves for summons on witnesses Xos. 1 & 2
1. File.
2. Allowed.

Sgd
District Judge.

(15) 16.9.61.
Mr. I). Perera Proctor for Defendant files List of witness's and 

moves for summons on witnesses Nos. 2. 3. 4 and 6.
Proctor for Plaintiff receives notice and copy. 

30 1. File.
2 Allowed.

*g<l .... 
District Judge.

(16) 18. 9. 64.
Mr. D. Porera Proctor for Defendant files additional list of 

witnesses and moves for summons on 3 witnesses.
Proctor for Plaintiff receives notice and copy.

1. File.
2. Allowed. 

40 Sfid
District Judge.



NO. i (17) 22. 9. 64.
Journal Entries-

2I -"- 63 Mr. D. Pol-era Proctor for Defendant files additional list of witnessesto
27.3.67 in this Case with notice to the Proctor for Plaintiff and moves for 
Continued- summons on thorn.

Allowed.
Sgd

District Judge.
(18) 22. 9. CA.

Mr. P. N. Bartholomeusz Proctor for Plaintiff files additional 
list of witnesses and documents in this case with notice to the Proctor 10 
for Defendant.

File.
Sgd ... 

District Judge.
(19) 24. 9. 64.

Mi-. D. Pcrem Proctor for Defendant files 3rd additional list of 
witnesses in this ease with notice to the Proctor for Plaintiff.

File.
S<>d 

District Judge. 20
(20) 25. 9. 64.

Mr. P. JS1 . Bartholomeusz Proctor for Plaintiff files an additional 
list of witnesses and documents with notice to the Proctor for Defendant.

File.
Sgd ..

District Judge.
(21) 28. 9. 64.

TRIAL (1)

Mr. P. N. Bartholomews/; for Plaintiff.
Mr. D. Pel-era for Defendant. 30 
Mr. Advocate Amerasinghe with Mr. B. J. Fernando instructed by Mr.

Bartholomeusz for Plaintiff. Mr. Thiagalingam Q. ('., with Mr. Advocate* 
Parathaliugam and Mr. Crossette Thambiah instructed by Mr. D. Perera 
for Defendant.

Sgd . ... ....
District Judge.



5

TRIAL (2) , NO. i
(22) 29.9.64. 21"" 63 

Mr. P. N. Barthoiomeusz for Plaintiff. 27. 3. 67 
Mr. D. Perera for Defendant. continued -

Samo appearances. 
Vide Proceedings. 
Further hearing 16, 17, 18 
November 1964.

Sgd
(23) Requisition for Rs. 50/- posted to Mrs. E. F. M. Marloy under Registered 

10 Cover.

(24) 16. 10. 64 29/9
Mr. D. Perera Proctor for Defendant files 4th Additional List of 

Witnesses and moves for Summons on 18 Witnesses with notice to 
the Proctor for Plaintiff.

1. File.
2. Allowed.

Sgd
District Judge. 

20 (25) 16. JO. 64
Mr. Perera Proctor for Defendant moves that the Summons to 

Witnesses filed on 1."). 9. 64 and Summons returned unserved be reissued. 
Allowed.

Sgd 
District Judge.

TRIAL (3) 
(26) 16. 11. 64

Mr. P. >J. Bartholomeus/ for Plaintiff. 
Mr. D. Perera for Defendant. 

30 Same appearances
Vide Proceedings. 

Further hearing 17/11. 
D 32 to remain in the record.

Sgd 
District Judge.



NO. i (27) 17. 11. 64
journal Entries-
2i.ii.63 TRIAL (4) 
27 - 3 °*7 Mr. P. N. Bartholomeusz for Plaintiff.

Mv. D. Peivnii for Defendant.
Same appearances.

Vide Proceedings
Further hearing 18. 4.

Sgd ..... 
District Judge.

(28) 18. 11. 64 10
TRIAL (5)

Mr. P. N. Bartholomeusz for Plaintiff. 
Mr D. Perera for Defendant. 
Same appearances.

Vide Proceedings. 
Documents for 26. 11. 
Further hearing on 21/12.

Sgd ............
(29) 21. 12 64

Mr. P. A. Bartholomeusz for Plaintiff.
Mr. D. Pevera for Defendant. 20
Same appearances.
Mv. Advocate Thiagalingam Q.(.\, states that at Page 114 the sentence 

"Then I took this letter and subsequently" should read as "Then I 
took this loiter and went to see Advocate Thurairaenam and I told 
him to deny this and write a letter."

22. 12. 64
Mr. P. N. Bavtholomeusz for Plaintiff.
Mr. D. Perera for Defendant.
Same appearances. 30

Vide Proceedings.
Order on 29. 1. 65.

(30) 29. 1. 65
Mr P. X. Bartholomeusz for Plaintiff. 
Mr. D. Perera for Defendant.

*

for Order.



Mr. Mahesan takes notice on behalf of Mr. Bartholomews/.
Defendant - Present. 2I - ' t'0 63 - 
Plaintiff - Absent. ". 3. 67

Order delivered. Judgment for Plaintiff, as prayed for with 
costs. Kilter decree accordingly.

Sgd .. .. ... ...
District Judge. 

(31) 1. 2. <>:>
Mr. D. Perera Proctor for Defendant tenders.

10 (1) Petition of Appeal,
(2) Nonce of Security.
(3) X Notices oi' Security to be sent to the Plaintiff and his 

Proctor by Registered Post together with the stamped envelopes.
(4) Application for typewritten copies
(5) Stamps for Us. S4/- for Secrclary's Certificate in appeal.
((i) Stamps for Ks. 14X/- for Supreme Court decree*.
(7) Notice of Appeal together with two copies to be sent by 

Registered Post and he moves that, Hie Petition of Appeal be accepted 
and notice of Security he issued to the Plaintiff and Copies he sent 

20 to the Plaintiff and the Plaintiff's Proctor by registered post.

ORDER
1. Petition of Appeal is accepted.
2. Enter in appeal register
3. Issue notice of security as applied for returnable on 11.2.6f>.

District Judge. 
(32) N< s. 2 and 3 attended to.

Intd:
^ 

30 (33) 9. 2. (55
Decree entered.

Sgd
District Judge. 

(34) 11..V. 65
Mr. P. N. Bartholomeusz for Plaintiff. 
Mr. D. Perora for Defendant.



'Entries- Motice of Security not served on Plaintiff as there is no time
21. 11. 63 for serviee and report. Security agreed on at Rs. 600/-. Issue notice
27.3. 67 of appeal on security being furnished for ?5/2.
Continued- Sgd

District Judge.
(35) 13. :>.t>5

Mr. P. N. Bartholomeusz Proctor for Defendant files application 
for execution of Decree for the recovery of nmount in the Decree. 

And moves for a notice on the Defendant. 
Issue notice of application on Judgment Debtor returnable on 25. 2. 05 10

Sgd
(36) 17/2 District Judge. 

Bond furnished 
Notice of Appeal issued.

Jntld. 17/2
(37) Notice issued to Defendant.

Vide Journal Entry of 13. 2. Go.
Intld. 19/2 

(:W) 25. 2. 65
Mr. P. N. Bartholomeusz for Plaintiff. 20 
Mr. D. Perera for Defendant.
Notice not served on Judgment Debtor as he had gone to 

Colombo. Re-issue for 18/3.
Sgd

District Judge.
(39) 18 3. 65

Mr. P. N. Bartholomousz 1'ov Plaintiff.
Mr. D. Perera for Defendant.
No return to notice on Judgment Debtor, notice returned later 

unserved as the Defendant is not to be found. 30
Call case regarding notice of appeal as well as notice of 

application of writ for 22. 4.
Sgd........... .... ..

(40) 22. 4. 65 District Judge.
AJr. P. N. Bartholomousz for Plaintiff.
Mr. D. Perera for Defendant.
Notice of Appeal served.
Notice of application of writ served.
Forward record in due course to Supreme Court.
Mr. Advocate Parathalingam instructed for Defendant moves for 40 

a datr for objec'r.ions, Objections for 13/5.
Sgd

District Judge.



10

(41) i:». 5. (35
Mr. P. N. Bartholomousz for Plaintiff- Ro-spi indent 
Mr. D. Porora for Defendant-Appellant 
Called for objections.
Object ions for 27/5.

Sod .
District Judge. 

. 5. 65
Mr. P. X. Bartholomeus/ for Plaintiff-Respondent. 
Mr. D. Porcra for Defendant - Appellant. 
Case called for objections: 
Objections on 10. 6,

No. I
Journal Entries- 
21. II. 63

to 
27. 3. 67
Continued*-

(4V)

District Judge. 
(4:5) 10. 6. 65

Mr. P. N. Bartholorneusz for Plaintiff - Respondent.
Mi. D. Perera for Defendant - Appellant.
Objections due.
Mr. Advocate Fernando instructed by Mr. Bartholomew?; for 

Plain tiff-Respondent
Mr. D. Perora for Defendant - Appellant files objections. 

20 Inquiry for 9/7.
Mr. Perera states that ilie Defendant will not dispose of any 

properties until the hearing of Ibis inquiry.

(44) 9.7.65
Mr. P. N. Bartholomousz for Plaintiff-Respondent. 
Mr. D. Perera for Defendant-Appellant.
Mr. Advocate Fernando instructed by Mr. Bariholonums/ for Plaintiff. 
Mr. Advocate Paraihalingam instructed by Mr D. Perc^ra for Defendant- 

Appellant,.
30 Case called.

The Plaintiff - Respondent is enatled to issue writ in this case. 
However, if th- 1 Defendant Appellant brings into court a sum of 
Rs. 60,000/- by way of soouritv in cash in the following manner -namely 
a sum of Rs. 10,000 in cash on or before 15. 8. 65, a sum of Rs. 20,OUO/- 
before 15. 10. 65 and the balance sum of Rs. 30,000/- on or before 15.1.66 
writ not to issue till 'the final determination of the appeal now ponding 

In default of any one payment as aforesaid writ to issue with notice.
Intd:

District Judge. 
40 9/7.
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, NO i (.15) 12.8.65:
Journal Entries-
21. ii. 63 Kachcheri Receipt No. -184 of 12. 8. 65 for Rs. 10.00D/-received and filed.
27. 3? 67 Intd:
continued- Record Keeper 12/8

(46) 27. 11 65:
Mr. P. N. Bartholomeusx Proctor for Plaintiff - vide his Motion 

dated 23. 11.65 filed of record states that application for writ has been 
made and as Defendant has failed to deposit the sum of Rs. 20,000/- 
on 15. 10 65 moves for notice under Section 219.

Issue notice under Section 219 returnable on 23. 12. 65. 10
Intd:

District Judge.
(47) 23. J2. 65:

Mr. P. N. Bartholomeusz for Plaintiff-Respondent. 
Mr. D. Perera for Defendant-Appellant.
Notice not served on Defendant-Appellant,

Affidavit for 8. 1. 66
Intd:

District Judge
(48) 8.1.66 20

Mr. P. N. Bartholomeusz for Plaintiff-Respondent. 
Mr. D. Perera for Defendant-Appellant.
Affidavit due. - filed.
Issue summons by way of substituted service in terms of last 

paragraph of the affidavit - returnable 2. 2.
Intd:

District Judge.
(49) 2. 2 66

Mr. P. X. Bartholomeusz for Plaintiff-Respondent.
Mr. D. Perera for Defendant-Appellant. 30
Summons served on Defendant by way of substituted service 

on 18. 1. 66.
219 Inquiry for 24. 2.

Intd:
District Judge. 

(f)<:) 24. 2. 66:
Deposit Note No. 041636 for Rs. 10,000/- issued to defendant.

Intd:



(51) 24. 'I. 66
Mr. P. X. Bai-tholo metis/ for Plaintiff-Respondent. 
Mr. D. Perora for Defendant - Appellant. 
Kxamination under Suction ^19-Civil Procedure Code. 
Inquiry for .'U. 3.

Intd:
District Judge 

INUniRY (1) 
3. 66

No. l
Journal Entries- 
21. II £3

to 
27. 3. 67

Continued—

;)

10

31. 

Mr. 
Mr.

P. JN\ Bartholomeusz for Plaintiff-Respondent. 
D. Perora for Defendant-Appellant.

Case called.
Defendant examined.
Call 2. 5.

Intd: .
District Judge 

V. 5. 66
Mr. P. N. Bartholomousz for Plaintiff-Respondent. 
Mr. D. P('i(!7'a for DctVudant-Appollant. 

20 Case called • Defendant absent. 
Call case on IS. 5. 66

Intd:
District Judge. 

(54) 15. 5. (id
Mr. P. N. Hartholomousz for Plaintiff-Respondent. 
Mr. D. l^erei-a. for Defendant- Appellant. 
C;i*' called - for 6.6

Intd:
District Judge. 

30 (55) 6. 6. 66
Mr. P. X. Bartholomews/ for Plaintifl-ltespoudent. 
Mr. D. I'erera foi 1 Defendant Appellant. 
( 'a so called. 
No order.

Intd: ... ......
District Judge. 

(56) 7. 6. 66
Mr. D. Perera, Proctor for Defendant-Appellant files petition and 

affidavit from the Defendant-Appellant and on grounds stated therein 
40 moves that the execution, of the writ be stayed pending the pavment 

of security by the Plaintiff-Rt spondent in terms of Section 76;>.



n
N°- ' Also he moves for notice on the plaintiff.

journal Entries-11 • "• " ORDER
to

27- 3> 67 Support in open Court.
Continued— Illtd'

District Judge
(57) 18. 6. 66

Mr. P. N. Bartholomeusz, Proctor for plaintiff states that his appli­ 
cation for issue of writ and the defendant's application for stay of 
writ was the subject of inquiry and that terms of settlement were 
recorded. As the defendant has defaulted in depositing the instalments 10 
of security having deposited the first instalment he moves for writ 
against the defendant.

Issue writ.
Tntd:

District Jndge. 
(f>8) 20. 6. 66.

Mr. P. N. Bartholomeusz for plaintiff.
Mr. D. Perera for defendant.
Case called to support application-vide Journal Entry (56)
Mr. Advocate Guruswamy inatructed by Mr. Perera for appellant, 20
Mr. Guruswamy
Mr. Guruswamy cites 66 NLR

.">5 NLR 249
Notice plaintiff respondent for 22. 7. 
Stay writ pending inquiry.

Tntd:
District Judge. 

(5!)) 3.7.66.
Mr. D. Perera, Proctor for Defendant-Appellant moves that he be 

allowed to amend the petition by deleting para (a) of the prayer 30 
and substituting thereof the following para:

"(a) that the execution of the writ be stayed till security is 
furnished by the Plaintiff-Respondent."

Also he files the amended petition and moves that the same be 
accepted.

Copy sent to Plaintiff-Respondent by registered post.
1. File
2. Mention on 22.7.66.

Intd: 
District Judge 40
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(lid) yv.7.66.
Mi 1 . P. N. Bartholonieus/ for Plaintiff. 
Mr. D. Perera for Defendant. 
1. Notice served on Plaintiff - .1. A. Naidco. 
•2. Case mentioned vide Journal Entry at (59) 

Call for 2H.7 to fix dale of inquiry.

No. I
Journal Entries- 
21. II. 63

to 
27. 3. 67

Continued—

(til) y«.7.()().
Hi Mr. 1'. i\. Bartholonieus/ for Plaintiff. 

Mr. D. Perera for Defendant. 
Case called to fix date of inquiry. 
Call !W :>.N.

((W) 5.S.lili.
Mr. P. X. Bartholomew/ for Plaintiff. 
Mr. D. Perera for Defendant. 
Case called. 

20 Inquiry for ^d.X.

(i)
Plaintiff.

Tntd:
District Judge

District Judge

Intel:
District Judge.

((54)

40

ms.66.
Mr. P. N Banholomeus/ for
Mr. D. Perera for Defendant.
Mr. Advocate Fernando instructed for Plaintiff.
Mr. Advocate (Juruswamy instructed by Mr. D. Poi-era for Defendant.
Mr. (•iiruswamy addresses me.
Mr. Fernando addresses me.
Order for 4.9.

Intel: ..
District Judge. 

1.9.66.
Mr. P. X. Bartholonieus/ for Plaintiff. 
Mr. D. Perera for Defendant. 
Order delivered in open court. 
Defendant's application dismissed with costs. 
Writ to issue

Intd:..........
District Judge.
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NO. i
Journal Entries- 
21. II 63

to 
27. 3. 67
Continued—

14.9.66.
Record received today together with documents and Supreme Court 
Decree No. 56/65 (F) dismissing the Appeal.
It is ordered and decreed that the Defendant Appellant do pay to 
the Plaintiff - Respondent the taxed costs of this Appeal.
Proctors for parties to note.

District Judge. 
19.1.67

Mr. C. L. de Silva, Proctor forwards Money Order for Rs. 8.1.30 10 
in respect of copying fees and stamp fees for copies applied for.

Intd: 
Eo die

Money Order sent for cashing. Receipt sent.
Intd: 

27,3.67.
Registrar, Supreme Court, by his letter No. B. 25/67 of 23.3.67 
requests that this case record be sent to him to take necessary action 
as permission has been granted to Appeal to the Privy Council.
Forward with all documents. 20

Intd:
District Judge.

No. 2
Plaint of the 
Plaintiff- 
21. II. 63

No. 2 

Plaint of the Plaintiff

IN THE DISTRICT COURT OF NUWARA ELIYA.

M. 5409 J. A. Naidoo of Messrs Julias & Creasy, Colombo,
Executor of the Last Will and Codicil of H. J. G. 
Marley, Deceased. Plaintiff.

Vs. 
D. Peter Mellaaratchy of "Rcigate" Nuwara Eliya 30

Defendant. 
On this 21st day of November 1963.

The Plaint of the Plaintiff abovenamed appearing by Percival Neville 
Bartholomeusz, his Proctor, states as follows:
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1. The Plaintiff abovonamed is the Executor and Trustee of the Last _. . N°- •2
Plamtcf theWill and Codicil of the abovcnumed H. J. (5. Marley, deceased, filed of Plaintiff- 

record and duly proved in Testamentary Case No. 591 of the District c ' tinued_ 
Court of Nuwara Eliya.

2. The Defendant resides at Nuwara Eliya within the local limits 
of the jurisdiction of this Court.

,'!. That prior TO the dates material to this Action the Defendant 
abovenamed and Eileen Florence Marie}", the wife of the abovenamed 
H. ,7. G. Marley, deceased, by Agreement No. 541 dated 6th August 1960 
attested by F. C. de Saram, Notary Public, had agreed to purchase all 

10 that estate, plantation and premises called and known as "Maha Borakande 
Division" situate at Karandeniya for the price or sum of Rs. 42f),000/-.

4. That the Defendant and the said Eileen Florence Marley having 
requested the said H. .1. G. Marley, now deceased, to provide* certain 
monies needed by them for the completion of the aforesaid agreement 
to purchase, it was agreed between them and said H .1. G. Marley.

(a) that the said H. .). G. Marley do through his Bankers, Mercantile
Bank Limited, lend and advance to the Defendant and the said
Eileen Florence Marley jointly in equal shares a sum of Rs. 125,OOi)/-
to be repaid by them together with interest thereon as demanded

20 and on svich terms as stipulated by die said Bank;
(b) that the said H. J. G. Marley shall by way of loan provide 

and pay on account of the Defendant and the said Eileen 
Florence Marley such monies as shall be required for legal and 
other expenses connected with the purchase of the aforesaid estate:

(cl that the Defendant a.bovenamed would be liable to repay one 
half share; of the monies lent and advanced as aforesaid by 
the said H. J. G. Marl;>y.

5. Thai; in pursuance of the said Aureemrsnt and at the request 
of the said H. .1. G. Marley and upon the personal guarantee and 

30 security given to the said Mercantile Bank Limited by him, the said 
Bank in or abour November 1960 lent and advanced to the Defendant 
and the said Eileen Florence Marley jointly a sum of Rs. 125,(li).'V- 
which was applied in part payment of the aforesaid purchase price* 
at the execution of the Deed of Transfer No. 1419 dated 29th November 
1960 attested by S. Gunasokera, Notary Public, in favour of the Defendant 
and the said Eileen Florence Marley. The said sum of Rs. I2f),000/- 
was repayable to the Bank together with interest at five per centum
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NO 2 per annum or at such rate as may from time to time ho fixed or
Plaint of the J
Plaintiff- charged by the Bank, and for securing such repayment the said H. J. G. 

Marley assigned to the said Bank a sum of Rs. 150,000/- held by it 
in fixed deposit to the credit of the said H. J. G. Marley.

6. That the said H. J. G. Marley in pursuance of the aforesaid 
Agreement also paid a sum of Rs. 17,U04/- on account of the legal 
and other expenses connected with the purchase as aforesaid of the 
estate by the Defendant and the said Eileen Florence Marley.

7. That by reason of the facts herein before pleaded the Defendant 
became liable 1 to repay to the said H. .). G. Marley:- 10

(a) the sum of Rs. 62,500/- together with interest there >n as 
stipulated;

(b) a Mim of Rs. 8,502/-.
8. That the said H. J. (!. Marley died on or about the 26th February 

1963 leaving a Last Will bearing No. 495 dated 9th October 1961 and 
Codicil bearing No. 479 dated 17th May 1962 filed of record in the 
said Testamentary Casi> No, 591 of this Court and duly proved, whereby 
he nominated and appointed the Plaintiff and H. T. Perera as his 
executors and Trustees thereof Th.3 said H. T. Pjrera having renounced 
his right to claim Probate of the said Last Will and Codicil, the 20 
Plaintiff has applied to the said Court for Probate.

9. There was due and owing to the said Mercantile Bank Limited 
from the Estate of the said H. J. G. Marley, deceased, as at 31st May 
1963, on account of the aforesaid advance of Rs. 125,000/-, a sum of 
Rs. 136,343/69 on account of principal and interest, and in satisfaction 
of the said debt, the said Mercantile Bank Limited lawfully appropriated 
an amount equivalent thereto out of the said sum of Rs. l5i),OlK)/- 
held in fixed deposit and assigned to it as aforesaid by the said 
H. J. G. Marloy

10. That thereupon the Dafendani nbovonamed became liable to 30 
repay to the Plaintiff as Executor as aforesaid a sum of Rs. 68,171/84 
on that account, which said sum or any part thereof the Defendant 
has failed and neglected to repay though thereto demanded.

FOR A FIRST CAUSE OF ACTION.
11. That there is due and owin^ from the Defendant (<> tho Plaintiff 

as Executor as aforesaid the said sum of Rs. 68,171/84 and a cause 
of action has therefore accrued to the Plaintiff as Executor as aforesaid
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to MHO the Defendant for tho rocovorv of the said sum of Its. 68,171/84 No. 2
Plaint of thewith loyal interest thereon. Plaintiff-
21. II. 63.

FOR A SF(H)Nl) r.U T Sl<: OF ACTION
ly. That tho D.'fendan'c lias failed and nog led ed to repay the 

aforesaid sum of Ms. 8,5i)2/- due ami mviug from him to tlie said 
H. J. G. Marloy, though thereto demanded, and (hat Ilic said amount 
is still due and cwi..^ to the Plaintiff as Executor aforesaid. That in 
the premises a cause of action has accrued to the Plaintiff as Executor 
aforesaid to sue the Defendant for the recovery of the said sum of 

10 Its. 8,5l)^/'- together with leyal interest thereon.
FOR A THIRD CATSK OF ACTION.

13. That on or about tho 7th day of November 1960 I he said 
H. I. G. Marlev lent and advanced to the Defendant and tho Defendant 
borrowed and received from the said H. J. G. Maj ley a sum of 
Rs. 50,000/- which ho agreed to repay on demand lo^etlier with interest 
thereon at y \!'i ])er centum ])er annum.

14. There is now due and owing from tho Defendant an aygreoato 
nuin of Us. j~>y.8 iy/50 be inn Rs f)0,oOO/- in respect of principal and 
Rs. V.81'>/;")(.) beinn1 interest at, the aforesaid rale from the Till August 

20 I960 up to 6th November 1963 which said sum or anv part thereof 
the Defendant has failed and noylecl.ed to repay to the Plaintiff as 
Executor aforesaid though thereto demanded.

15. A cause of action has therefore accrued to the Plaintiff as Kxo- 
cutor thereof to sue the Defendant for tho recovery of tho said sum 
of Rs. .5V.81^/.")() together \vith interest.

Wherefore the Plaintiff prays;-
(a) for judgment against Hie Defendant in a sum of Rs. (J8J7I/81 

together Avith legal interest thereon from date hereof till date 
of ('ocroo and thereafter on the ag^re^are amount of the decree 

30 till payment in full;
(b) for judumen( against ;he Defendant in a further sum of 

Rs. S.f)().y/- to,u'(»Mier with legal interest thereon from date hereof 
till date of decree and thereafter on the auuroaate amount of 
the decree till payment in full,

(c) for judgment a^ainsi the Defendant in a further sum of 
Rs. f^.Hl^/oU together with interest at rlie rate of 2 1/2 per 
centum per annum on the sum of Rs. 50,0(.»i!/- from rhe 7th 
November 1963 till date of decree and thereafter with le^al interest 
thereon on the aggregate amount of the decree till payment in full;
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No. 2 
Plaint of the 
Plaintiff- 
21. 11.63.

Continued—

(d) for costs of suit;
(e) for such other and further relief MS to this Court shall seem 

meet.

Settled by
B. J. Fernando
Eric Amerasingho
Advocates.

Proctor for Plaintiff.

No. 3
Answer of the 
Defendant- 
29. 5. 64

No. M. 5409.

No. 3 10 

Answer of the Defendant

IX TIIH DISTRICT COURT OK NTWARA-ELIYA.

J. A. Naidoo of Messrs Julius & Creasy, 
Colombo, Executor of the Last NVill and Codicil of 
H. .1. G. Marljy, Decease,! Plainlifj

vs
D. Peter Mellaarac.chy of "Reigate", Nuwara, Fliya .

... ... . . Defendant.
On this 29th day of May, 1961.

The Answer of the Defendant abovenamed appearing by David 20 
Perera, his Proctor, states as follows:-

1. Answering paragraph 1 of the Plaint, the Defendant does not 
admit the averment contained therein.

2. Answering paragraph V of the Plaint, the Defendant admits the 
jurisdiction <>f ihis Court,

3. Answering paragraph 3 of the Plaint, ihe Defendant states that 
the Agreement No. 541 dated the 6th August 1960 attes1';:ul by V. C. De 
Saram, Notary Public, ref'evred to therein was entered into by the 
Defendant; at tin* express request of H. J (i. Alarley. deceased, and 
his wife Mrs. Eileen Florence Maiiey on the express terms and 30 
conditions herein averred to.

4. The Estate called and known as Maha Borakanda Division 
referred to in paragraph 3 of the Plaint, was to be bought in the 
names of Eileen Florence Mariey and the Defendant, each being 
entitled to a half share*.
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5. By agreement between H. J. (!. Afar ley, Eileen Florence! Marlev N °-3
70 , . ' Answer of theand the Defendant, the sum of Rs. 4'^>,<HH>/- being the consideration Defendant- 

for the purchase of Ma ha Borakanda Division, was to be provided 29p 5 64
—Continuedas follows:-

(a) The Defendant was to contribute a sum of Rs. ,'>5,()0(I/­ 
and tlie said sum of Hs. .Vo.OOO/- the Defendant was to 
borrow from the Bank of Ceylon on a guarantee furnished 
by Mrs. Eileen Florence Marley.

(b) The Defendant and Mrs. Eileen Florence Marley were 
10 to grant, a, mortgage of Ma ha Borakanda Division to 

Borukanda F state Co. Ltd., the owners thereof, to secure 
the payment of Rs. 1V5,000/-.

(c) The balance consideration was to be provided by the 
said H. J. G. Marlev and Kileen Florence Marley.

6. The Defendant, by reason of the agreement between H. J. (J. 
Marley, Eileen Florence Marley and the Defendant, was to be in the 
sole management of Ma ha Borakanda Division after the transfer of 
same. The Defendant being in such sole management, agreed to 
manage the same with care and diligence, as though the property 

20 was the Defendant's own, and to apportion and pay out the nefct, 
income therefrom in the following manner:

(a) the sum of Rs. 1,V!5,< ><><)/- which was to have been 
covered by a hypotheeary bond in favour of Bora­ 
kanda Instate Co. Ltd. and interest thereon was to be 
paid and discharged;

(b) the sum of Rs. V7r>.< )(><)/- was to be paid to II. J C. 
Marley and/or to Eileen Florence Marley; and that 
payments under this head was to be credited to a 
separate account at the .Mercantile Bank, and

30 (c) to maintain an account under the name Borakanda 
Estate for such moneys as would be necessarv for 
running the Instate.

7. The Defendant denies all and singularly the paragraphs 4, 5, 
C), 7, », 10. 11, 12. i:'», 14 and !,"> of the Plaint, subject to the 
express admissions herein contained.
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No. 3
Answer of the 
Defendant- 
29. 5. 64

—Continued

8. Under and by virtue of the Deed of Transfer No. 1419 dated 
29th November I960 attested by S. Gunasekera, Notary Public, 
Borakanda, Estate Co. Ltd. transferred the said Maha Borakanda 
Division to Eileen Florence Marley and the Defendant in equal 
shares and Eileen Florence Marley and the Defendant entered into an 
Agreement No. 564 dated 29th November I960 attested by F C. De 
Saram, Notary Public, with Borakanda Estate Co. Ltd., to grant a 
mortgage of Maha Borakanda Division to secim- the sum of Rs. 125.000/-. 
Thereupon the Defendant duly entered into the sole management of 
the said Maha Borakanda Division and was in such management of 
the

said Maha Borakanda Division and was in 
same as agreed np to 20th February 1962.

10

9. As at the 2Uth February 1902, the Defendant has expended 
a sum of about Rs. 20.000/- of his own money in running the Maha 
Borakanda Division, and the Defendant's personal belongings on the 
said Maha Borakanda Division was of the value of about Rs. 2,000/-. 
Also the Defendant had

(a) placed to the credit of Maha Borakanda Division 
working account referred to in paragraph 6 ^c) hereof, 
Rs. .",, 993/25:

(b) paid accruing interest on the .sum of P.s. 125,000/- on 20 
the said Agreement to mortgage Maha Borakanda 
Division; and

(c) paid to the eredit of separate account 
paragraph 6 (b) hereof, Rs. fi.OOO/-.

referred to in

10. In breach of and contrary to agreements averred to herein. 
H. J. G. Marley and Hileen Florence Mnrley, on 20th February 1902. 
along with some thu<is. wrongfully took forcible* possession of Malm 
Borakanda Division from the Defendant. Al-w the said Eileen 
Florence* Marley at the instigation of and or with the express 
knowledge and without protest from H J. C. Marley. on the night 30 
of 20th February 1962, dishonestly and fraudul 'iitly removed from 
the said Maha Borakanda Division, rubber of the approximate value 
of Rs. !,"),()00/- and coconuts O f the approximate value of Rs. 4,000/-. 
The books of accounts kep'.: under tbo directions of t!r.* Defendant 
WL're on the Esi;a;e at all ral 'vant timos and have not been available 
to the Defendant after 2Uth February 1962.
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11. On the 20th February 1962 Eileon Florence Marley had fraudu- No. 3 
lentlv purported to lease the entirety of Malm Borakanda Division Defendant-

* * "}G C f.A

by Indenture of Lease No. ll'.Ul attested by V. A. P. Nanayakkara, ' ' . J* J ' ' —Continued
Notary Public.

12. On and after 20th February 1962 the Defendant was wrong­ 
fully deprived of his rightful possession of Ma ha Borakanda Division 
and of his belongings, by H. J. (J. Marloy and Eileen Florence Marley, 
and the Defendant acting on legal advice took the necessary steps 
against Eileen Florence Marley and H J. G. Marley to regain 

10 possession of Maha Borakanda Division, the books of accounts, the 
rubber and coconuts referred to.

13. Thereupon Eileen Florence Marley with the concurrence, 
approval and knowledge of and together with H. J G. Marley acting 
by their Proctor Mr. Welikala and others, entered into negotiations 
with the Defendant as a result whereof the Defendant was discharged 
from all obligations to pay any moneys to H. J. G. Marley or Eileen 
Florence Marley and the Agreement No. 227 dated 2nd March 1962 
attested by R. M. S Karunaratne. Xotary Public, wa-- entered into 
between Eileen Florence Marley and the Defendant. The copy of

20 the said Indenture of Agreement is annexed hereto marked "A" and 
pleaded as part and parcel of this Answer. The Defendant there­ 
after and in consequence thereof abandoned all stops taken by him 
and referred to above, and i^ave up all claims against Eileen Florence 
Marloy and H. .). G. Marley and was thus and otherwise* absolved and 
released by H. J. (J. Marley and Eileen Florence Marloy from all or 
any liability to pay any sum of money to H. J. G. Marley or to 
Eileen Florence Marley. In the circumstances aforesaid, H. J. (}, 
Marley was estopped and barred from making any claim and the 
Plaintiff has no cause of action against the Defendant.

30 Wherefore the Defendant prays:
(a) that the action of the Plaintiff be dismissed: 
(h) for costs; and
(c) for such other and further relief as to this Court shall 

seem meet.
Sgd: D. PC re i-a 

Proctor for Defendant.
Settled by:
Trossotte Thambiah, Junior.
(' Thiaoaliimam Q. C. Advocates.
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No- 4 
Issues Framed

Issues Framed
28. 9. 64.

Mr. Advocate E. Amerasinghe with Mr. B. J. Fernando 
instructed by Mr. Bartholomeusz for the .Plaintiff. 
Mr. Advocate Thiagalingam Q.C., with M/s. Parathalingam 
and Crossefto-Thambiah instructed by Mr. David
Perora for the Defendant. 
Defendant-present. Plaintiff-absent .

Mr. Amerasinghc opens his case. He says the plaintiff in this case 10 
is the Executor and Trustees of the Last Will and Codicil of H. J. G. 
Marley, deceased, and duly proved in District Court Nuwara Eliya 
Testamentary Case No. 591. Ho says the defendant arid Eileen Florence 
Marley, the widow of the deceased, had agrood to purcha.se the estate 
known as Maha Borakanda Division for the sum of Rs. 425, (")()()/-. 
In pursuance of this agreement to purchase, the late H. J. G Marley 
provided certain monies to the det'vuidant antl Eileon Florence Marley 
and Rs. 1 25,000 /- was to be advanced by the Mercantile Bank Ltd., 
to the defendant and Mrs Marley jointly. Para 4 of the plaint is referrad 
to. In pursuance of the agreement the Bank had advanced 20 
Rs 125,000/- and a joint loan account was opened at the Bank in 
the name of Mrs. Marley and the defendant. He says Marley did advance 
to the defendant Rs. 50,000/-, and Rs. 8.502/- and these sums have not 
been paid. The Rs. 125,000/- lomi had mounted up to Rs. 136,343/69 along 
with interest up to 31. 5. 63 and the Bank had appropriated this sum 
out of the Rs. 150,000/- held in fixed deposit and assigned to it bv 
the said H. J. G. Marley. Para: 5, 6 and 13 of the Agreement are referred to.

Mr. Advocate Amerasinghe raises the following issues:
(1) In or about November 1960. was it agived (a) that H J. G.

Marley. now deceased, should through his Bankers, the 30 
Mercantile Bank of India Ltd., lend and advance to tho 
defendant and Mrs. Marley jointly in equal shares the 
sum of Rs. 125,<0'J/- to be repaid by them together with 
interest thereon as demanded and on such terms as 
stipulated by the said Bank;

(Ib) That the said H. J. G. Marley should by way of loan 
provide and pay on account of the defendant and Mrs.
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Marloy such monies as should he required for legal and
other expenses connected with the purchase of the estate —continued
called Maha Borakande Division:

(lc) That the defendant would be liable to repay one half 
share of the monies lent and advanced as aforesaid by 
the said R J. (r. Marley:

(2a) Did the Mercantile Bank Ltd., in pursuance of the said 
Agreement and at the request of the said Marley and 
upon the personal uuavuniee and security given to the 

10 said Bank by him in or about November 1960, lend and 
advance a sum of Rs. 125,000/- to the defendant and 
Mrs. Mariey repayable to the said Bank together with 
interest at 5 per cent per annum or at such or other 
rate as may. from time to time, be fixed or charged by 
the Bank:

:2b) Did the said Marley for seeurinir such repayment assign 
to the Bank a sum of Rs. l.Vi.OOo/ - held by him in fixed 
deposit to the credit, of the said Marloy;

(3a) Did the said Marley in pursuance of the aforerueni ioned 
20 agreement pay a sum of Rs. 17,004/- on account of the 

legal and other expenses connected with the purchase by 
the defendant and Mrs. Marley of the said Esiate;

(3bi Did the defendant become liable to repay to the said 
Marley a half share of the said amount, to wit: Rs. 8..")()'>/-,-

(4) On or abouv 7th Angus! I960, did the said Marley lend 
and advance to the defendant and did the defendant 
borrow and receive from him a sum of I!s. .">(), OIK I/­ 
repayable on demand together with interest, at -2% per 
cent per annum:

30 (5a) Did. the said Marley die in or about February 1963, 
leaving a Last Will and Codicil which have bcea dulv 
proved in District Court Nuwara Eliya Case No. T-591;

(oh) Is the plaintiff the lasvful executor of the said Last 
Will and Cudicil;

(6a) As at 31st May 196:>, was there due and owiny to the 
Mercantile Bank of India Ltd., on account of the aforesaid 
loan of Rs. li>5,000/-, a sum of Rs, J^UMa'<>!);
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N°- 4 (6b) Did the said Bank in satisfaction of the said debtI ssues Framed '
—Continued lawfully appropriate an amount equivalent thereto out

of the fixed deposit of the late II. J. G. Marley held 
by and assigned to them:

(7) Did the defendant thereupon become liable to repay one 
half share of the said debt to wit: Rs 08.171/84 to the 
plaintiff as Executor as aforesaid;

(8) Is the plaintiff as Executor now entitled to recover from 
the dofendanfc-

(a) the said sum of Rs 68,171/84 with legal interest '0 
from date of action;

(b) the said sum of Rs. 8.50'd/ • with legal interest from 
date of action: and

(c) the said sum of Rs f>0,0()()/- witli 2i per ceut interest 
up To date of action and legal interest thereafter.

Mr. Advocate Thia^alingam states that it is not correct to say that 
the defendant wanted to purchase the estate The defendant and Marley 
were good friends. Marley wanted the defendant to buy an estate 
near the seaside. The dofendant said that he did not have die finances 
and that he would find a buyer. Marley said that the defendant 20 
should havi* !it loast a stake in this business and wanted him to 
provide, at least. Rs 2f),000/-. The defendant said he did not have 
the money. Marley said that Mrs. Marley would guarantee to the 
P>tuik of Ceylon the loan of Rs. ^j.OilO/ - to be given to the defendant. 
On the date of the agreement i. o. on 6. 8. <><> the defendant did not 
have a cent to his account. He says the first, payment of Rs. f>< 1,000/- 
paid by Marley to the defendant's account was not a loan but. 
was consideration provided by Marley in regard to the pure-base of 
Borakande Estate. At the request of Marley. Mrs. Marley and the 
defendant signed the application for a loan to the A. I. C. C. At 30 
the ivquest of Marley, the defendant went to the Mercantile Hank 
and asked them to give an advance of a sum of Rs. lVf>,0(H>/ 
a secondary mortgage of Borakande which they wore going to buy. 
Borakande was to carry a primary mortgage in favour of the Sellers 
in Us. 125,OIK)/-. The Mercantile Bank was willing to give that loan 
but they wanted interest at 7 per cent. He says the Rs. l^fUlOo/ 
provided by Marley is not a loan. On the date of the uaiis|'( r i u. 
on 29. 11. (50 Mrs. Mar lev and the defendant went to the
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Mercantile Bank. On the date of tho agreement to buy. a sura of NO. 4 
Rs. 42.500/- had been paid as 10 per cent of the purchase price. 
M'arloy had put into tho defendant's account Rs. S<U ><)()/-. Tho defen­ 
dant had borrowed from the Bank of Ceylon on tho mtaranteo of 
Mrs. Maiiey Rs. y;>,()00/-- The defendant paid this sum of Us, '>5,000/- 
to tho Mercantile Bank and Us. 7.5OO/-- being Marky's mo7iey On 
that day Mrs. Mar Icy paid two cheques. T.ao Mercantile Bank gave 
a cheque in favour of Borakanda instate Ltd., for Us. .V57.500/-, 
Us. Vo.t)()()/- being tho defendant's money, Rs. 7.50()'- beiuy tlie balance! of 

10 Marloy's money from out of tho Rs. 50.000/-, two che(|ues for 
Us. ")(>,()()()/- each. i. e. Us. KKi.Oo;)/-; and the Mercantile Bank added 
Us. 125.000/- totalling Rs. ,V57,50(I/-. Marley told the defendant to 
manage tho Instate aiul that lie would toll the Bank to opon a 
Borakaride Loan A/c.. and every month to pay into this account 
Rs. 6,nnO/ . The defendant liad to work for about 7 or 8 years 
and was not expecting anything for his Rs. 25.000/-.

On 5. V. (il a conference was hold wiionin certain surest ions were 
made. Marley ma do a Last, VVT ill on V). 10. 61 for the first time formu­ 
lating a kind of case against, tho defendant and followed it up by 

20 ycl.h'ny1 his wife to send a letter of demand about the mismanagement 
of the estate. On 0. V?. li'^ Mrs. MarU*y filed an action ayainst Hie. 
def(-ndant in tho Balapitiya Court. On VO. 2. (i.'^ Mrs. Marley leases iho 
whole pi-operlv to certain lessees. On the night of '^>. '>. (V.I the Marlevs 
took foi'cible possession of flic estate.

Mr. Thiagalinijam s;iys that issue Xo. 2 contains too many limbs 
and ho is not interested with the request of Mr. Marley and, for this 
reason, he objects to the words in this issue, lie says Marley did 
provide Us. 125.0011/- which is admitted but he denies it is a, loan 
He says that ho admits that Maiiey on 7. S. 0(1 paid into the 1 credit 

30 of tho defendant's aeeounr a sum of Us. 5<l,()()()/- but not as a loan. 
Mr. Advoeaie Thiagalingam simposts:

(U) Was Agreement No. 541 to buy Borakande Iv4aie in the 
names of Kileon Marley and tho defendant entered into by 
the defendant at the express re(| lesi of El. .1. (1. Mavlov, 
deceasedy

(I'M Hras ii airncd IK-M ween \!rirle\, the dcceaseil. and the dofendtinr 
tliai the. coMKideraiion for tlio purchase of Borakanda Instate 
\\'as to be provided:
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issuesN Framed ^ in resP6ct of Rs- 2f>,000/- ])>' the defendant; 
—Continued (b) in respect of Rs. 125,000/- by the grant of a mortgage

for Rs. 125,000/- to Borakanda Estate Co. Ltd., the vendors;
(c) in respect of the balance Rs. 275,000/- by Marley the 

deceased and his wife Eileen Marley.
(11) Prior to the Deed of Transfer No. 1419 of 29th November 1960 

of Borakanda Estate to the defendant and Mrs. Marley, was 
it agreed between H. .1. G. Marley, the deceased, and the 
defendant
(a) that the defendant was to be in sole management of 10 

Borakanda Estate after the transfer;
(b) that the defendant was to manage the same and pay 

out the nett income therefrom:
(i ) the sum of Rs. 125,000/- and interest thereon due 

to Borakanda Estate Co. Ltd. on a mortgage to 
be entered into in favour of the said Company;

(ii) the sum of Rs. 275,000/- to the said Marley, deceased, 
and Eileen Florence Marley by crediting the same 
to a separate account with the Mercantile Bank 
Ltd., and

(iii) the defendant -was to maintain an account under
the name 'Borakanda Estate' for the purpose of
running the Estate. 20

(12) Was the defendant after Ihe transfer of Borakanda Estate on 
20th November I960, in management of same until 20th 
February. 1962,

(13) As at 20. 2. 62, had the defendant:
(a) expended a sum of about Rs. 20,000/- of his own money 

towards the running of Borakanda Estate?
(b) placed to the credit of Borakanda working A/c. a sum 

of Rs. 3,993/25;
(c) paid accruing interest on the sum of Rs. 125,000/- to 

Borakanda Estate Co. Ltd., in respect of the Mortgage 30 
of Borakanda to be duly executed;

(d) paid to the credit of a separate account called the 
'Borakanda Loan A/c' a sum of Rs. 6.000/- against the 

sum of Rs. 27f>,00(>/- referred to above?

(14) As at 20. 2. 62 were there personal belongings of the 
defendant to the value of about Rs. 2,000/- on the Instate;
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(15) (a) Did H. J. G. Marley, deceased, and his widow Eiloen Florence NO. 4
T.M- ! -> •> -k > »" i -i i /-T n Issues FramedMarley on 20. 2. b2 along with some thngs take wrongful and „ . .•' ~ ° " —nnr.niied-1forcible possession of Borakanda Estate from the defendant;-

(b) Did Eileen Florence Marley at the express instigation 
and with the knowledge of H. J. G. Marley, deceased, 
remove on the night of 20. 2. 62 from Borakanda Estate, 
rubber to the value of Rs. 15.000/- and coconuts to the 
value of Rs. 4,000/- and books of account kepi, bv and 
under the direction of the defendant?

10 (16) Was the defendant wrongfully deprived of the possession 
and management of-
(a) Borakanda Estate; and
(b) of his belongings to the value of Rs. 2,000/- on 20. 2. 02 

by Marley, deceased, and Eileen Florence Marley;

(17) Did the defendant thereupon take necessary steps to regain 
possession of Borakanda Estate, the books of account, rubber 
coconuts etc.,

(18) Did the deceased H. J. (1. Marley thereupon agree with the
defendant whereunder:

20 (a) the defendant was discharged of all obligations to pay 
any monies to H. J. G. Marley, deceased, or Eileen 
Florence Marley, his widow;

(b) Agreement No. 227 of 2. :>. 02 attested by K. M. S 
Karunara titie, Notary Public was entered into between 
the defendant and Eileen Florence Marley?

(c) the defendant abandoned all steps taken against Eiloen 
Florence Marley and H. J. G. Marley, deceased?

(19) (a) Has the defendant been released and absolved from liabilitv 
to pay any sum of money to H. J. G. Marley, deceased, or 

30 to Eileen Florence Marley?
(b) Is the Estate of H. J. G. Marley, deceased, estopped 

and barred from making any claim against the defendant?

Mr. Amerasinghe objects to Issues Nos. 9-17 as irrelevant and to 
Issue No. 18 in the form in which it is drafted and also to Issue 
No. 19 to the form in which it has been drafted. He says the facts 
adumbrated in Issues Nos. 9-17 are pleaded. He cites;
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49 N. L. R. at Page 157.
He says assuming that the issues are all answered in the affir­ 

mative, it does not still dispose of the question whether it was a 
loan or not. He says none of the Issues 9-17 have any bearing on 
the question whether these sums were lent. He says Issue No. 19 
stiould be recast. He objects to Issue No. 19a.

1 accept all the issues and the parties go to trial on them.

Sgd
District Judge.

28. 9. til. 10

No. 5
Plaintiff's 
Evidence.

Evidence of M.T.
Jayawardena
-Examination.

No. 5 

Plaintiff's Evidence

PLAINTIFF'S CASE 

Mr. Advocate Amarasinghe calls.

M. T. Jayawardena: Affirmed Chief Clerk, Securities Department 
Mercantile Bank of India Ltd., Colombo.

I knew the late Mr. H. J. G. Marley and he was a customer of 
the Bank. The Mercantile Bank of India Ltd., were his Bankers. 
(Shown document dated 4. 11. 60 which is produced and marked PI): 
This is what is described as a Letter of Guarantee signed by the 20 
late Mr. Marley to which I myself have signed as a witness. (Mr. 
Amerasinghe reads out the contents of PI) By this document Mr. 
Marloy guarantees the re-payment of loan facilities up to a sum of 
Us. 125,000/-. Ho also by this document (PI), Clause IV, delivered 
and deposited with us Fixed Deposit Receipt No. 102/421 dated 
16.11.59 for Rs. 150,000/- endorsed. I produce the Fixed Deposit 
Receipt dated 7. 11. 58 P2 which was endorsed by Mr. Marley on 
this date i. e. 5. 11. 1960.

Q. This fixed deposit receipt is renewed from year to year ?
A. Yes. 30
Q. And overleaf on (P'2) is set out the periodic renewals ?
A. Yes.
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Q On the day of the Lettot of Guarantee PI dated 4.11.60. what NO. s
ij i j-u i. i -, Plaintiff'swould be the current renewal ? Evidence.

A. This renewal would be made on 7. 11 60. " T'
Examination.

Q. A* a result of PI & P2, was a loan of Rs. 12500U/- made —Continued 
to AJrs. Marley and the defendant?

A. Yes, there was a loan granted.

Q. Did the defendant and Mrs. Marley sign the proscribed letter 
to the Bank for opening this Loan Ale '!

A. Yes.

10 (Shown a document); This shows the joint opening account, which 
I produce marked P3. P3 is signed both by the defendant who has 

as D. P. Mellaaratehy and Eileen Florence Marle.

Q. You have with you a certified copy of that current Loan 
Account '!

A . Yes.

This is a joint loan account Xo. 3396 and certified by our 
Accountant. I produce this marked - P4.

Q. Was a cheque drawn by the defendant and Mrs. Marley 
simultaneously with the opening of that account ?

20 A . Yes.

I have got this cheque. With the opening of this account, a 
cheque book was issued They als > asked for a cheque book and 
this is mentioned in die lasc line of (P3). I produce Cheque 
No. Q - 804(324 dat ul 29rh November, 1960, signed by Eiloen AJarley 
and D. P. Mellaaratchy, the defendant in this case for Rs. 125,000/- 
payable to the Mercantile Bank Ltd., marked P5. (P4) shows that on 
the 29th November, I960, the cheque (P5) has been debited.

A cheque for Rs '^75.500/- was drawn ia favour of Horakanda
Estate Ltd. Xo. \V -032 134 dated 29.11.60 on the Mercantile Bank

-10 Ltd. I produce this cheque dated 29. 11. 60 marked P6. P6 was a
cheque drawn by the Mercantile Bank Ltd. in favour of Borakanda
Estate Ltd. The monies were comprised of the loan amount of

Rs. 125,000/- plus various other monies which had been furnished by
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No 5 
Plaintiff's 
Evidence.

Evidence of M.T. 
Jayawardena 
Examination. 

— Contimitd

Mrs. Mark'} and the defendant. These amounts were held in a 
Suspense Account until the payment of this cheque. (Shown Cheque 
No. Y 591427 dated 7th August 1960 which is produced and marked 
P7): This is a cheque drawn by H. J. G. Marley for [Is. 50,000/- in 
favour of D, P. Mellaaratchy, the defendant who has endorsed it 
overleaf 'please credit to my account' (Mr. Amerasinghe marks the 
endorsment - P7A.) It has been cleared through the Bank of Ceylon; 
JSuwara Eliya, who are the payee's Bankers. (Shown Cheque 
No. V-591459 dated 18th November, 1960 marked 
cheque drawn by Mr. H. J. (i. Marley in favour of 
& Mendis for a sum of Rs. 17,004/- and paid to

P8): This is a 
Messrs. De Silva 
the Bankers of

account, entitled 'Borakanda Estate A/c 1 opened

were entitled 
I produce a

to sign 
certified

Account maintained by 
PIO. This statement is

account of Borakanda Kstat< 
and the defendant marked 
July. 1962.

(Adjourned for lunch)

cheques were 
statement of 
Mrs. Marley 
up to 31st

10

Messrs, de Silva & Mendis, the Hongkong & Shanghai Banking 
Corporation.

I know that Mr. Marley died and the Bank repaid itself what 
was due on the Loan Account from the fixed deposit. On 31st May 
1963 the amount without the last instalment of interest was 
Rs. 134776/31. This was without the interest for April and May. 
The interest from I si. April to 31st May 1963, was Rs. 1,57(5/98. The 
Bank paid itself this amount from the fixed deposit of Rs. 150,000/- 
and issued this receipt to the executors of the deceased. I produce 
this Receipt dated 12th June 1963 - P9.

Q. In P4 the only credit item paid by the account holders is shown 
a»ainst January 12th, 1961, by Cheque John Keell Thompson \\'hite 
Ltd. Rs. 6000/- ?

A. Yes.
Q. There are no other credits in this account ?
A. No.
The other entries indicate the Debit Tax and the actual interest 

on the loan. In this Statement of Account (P4) credit has been given 
for that payment of Rs. 6,000/-.

Q. Was another 
\vith your Bank ?

A. Yes.
The authorised persons who 

Mrs. Marlev and the defendant.

Sgd.
District Judge. 

28. 9. 64.

20

30

40
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Q. There is a reference in this to the defendant's letter da ted 9.9 00? 
A I have not go! this letter This letter must he in the Bank

tion
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Resumed' NO. s
Plaintiff's

Ai. T. Jayawardona: Affirmed Recalled. Vl enc!l
Evidence of M.T.

(\oss - Examined by Air. Advocate Thiagalingam:

Shown P3. I did not see this document being filled up. F am 
not a Ledger Clerk in the Bank. Ledgers are kept in loose lent' 
forms. (Shown P5): T did not sec this document being filled up. 
T cannot indentit'y the handwriting of iho word 'payee', the amount 
and the word 'yours' on the cheque. The word 'yours' on P5 is the 
handwriting of the late Air. B"ll. 1 did not sue the plaintiff's 

10 lawyers this morning. This morning I was standing out in Court 
about 10 to 1.0 oYLx-k when the plaintiff's lawyers en me* in. I did 
not have a confeivnc " with the plaintiff's lawyers.

Q. In P5 the words "Rupees One Hundred and Twenty Five 
Thousand" is also in Air. Bell's handwriting '!

A. Yes

Q. And the figure "Ks. 125.<>:lO/-'' is also in Air. Hell's hand- 
writing '!

A. Yes.

Q. You did not see it being written ?

20 A. No.

I am the Chief Cler.< of the Securities Division. I do not pass 
cheques. I am familiar with Mr. Bell's hand writ ing. (Shown P6)- 
T did not see I'o beini; drawn up. This has been drawn up by one 
of the Clerks in iho Dank. The name of the Payee 'Borakanda 
Msta^es Ltd.' is in the handwriling of one of the Clerks in 
the Bank. I am familiar with th - writing of I he people in the 
Bank. The figures 'Rs I2f>.000/- only' is also in the same 
handwriting. This has been signed by Mr. Brown and by Air 
Paiidithasokera. Mr. IM1 was (he General Manager and he was a 

30 higher officer than Air. Brown. (Shown lev.tev dated 19th September 
1960 which is produced marked - Dl): This is a Jelter from my Bank 
addressed to Air. Alellaaratehv. the defendant.
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NO. s (Shown totter duted. 30.9.60 which is produced marked - D2): This letter
Plaintiff's -n iEvidence. also has been written by tho bank.

jayawardena-' ' Q By (D2) your Bank agreed to advance up to Rs. 125,(tOO/- on 
cross Examin>o-n ., mortgage of Borakanda Estate, on » first mortgage?
—Continued

A. i es.

£>. -And the amount was to be liquidated by instalments of 
Rs. (i.OOO/- to be paid in by John Keell Thompson White Ltd.?

A Yes.

(Shown letter dated 11.10.60 which is produced marked - D3): This is 
a letter written by the Bank. This transaction never went through 10 
(Shown PI): This document was typed by one of the typists in the 
Bank. The name of the typist is not here, formally they do not put 
their initials on documents but the initials arc* put down only in 
letters. The initials of the typist are found usually on letters

Q. Which do you do more in tho Bank on letters to parties or 
on formal documents like this?

A. On letters to parties.

Q. On letters Jo parties you put down the initials?

A. Just his initials.

Q. On no formal documents are the initials of tho typist put 20 
down?

A. No.

1 did not see this document being typed. (Shown D4); This is a carbon 
copy of (PI). I have no doubt that they look alike. We did not make*
2 or \\ carbon copies of (PI).

Q. In (D4 to whom Bank facilities are to be afforded is not 
mentioned?

A. It is not mentioned here. It is blank.

Q. Do you know why?

A. 1 do not know. 30
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Q. In (PI). "Mrs. Eileen Marley" has not been typed at the same NO. s 
time as the rest of the two sentences were typed? Evidence.

A. They were typed at the same time because this is typed in Evidence of M.T.
ena-capital letters. Cross-

exammation

T am certain of this. This was typed in capitals and those were typed -c°ntinu'd 
in simple letters. They must have taken the copy of 'PI) without the 
names.

Q. Have you any doubts that (D4) is a carbon copy of PI? 
A. It looks a carbon copy. I have no doubt about it.

10 Q. None of the words appearing in (PI) namely, "Mrs. Eileen 
Marley and Mr. Don Peter Mellaaratcy, Loan A/c" appear in D4?

A. They do not appear.
I have not done any typing myself.

Q. Is the alignment of the types of "Mrs. Eileen Marley" the samo 
as the word "and" ?

A. It looks to me the same.
Q. Is the spacing between the upper alignment of the line of "Marley'' 

and the previous typing the same as the spacing between the word "and'' 
and the previous line?

20 A. It is the same.
I was in the Manager's room and I was cal'led up.

Mr. Marley was there and I signed it and went away. Thereafter, I do 
not know what happened.

Q. Did you read this before you signed it.
A. It was read out by the Manager to Mr. Marley from beginning 

to the end.
Q. Not that Mr. Marley took it into his hands and read it?
A, Mr. Bell read it and Mr. Marley was there. I was present 

when it was being read.
30 Q. Do you know that Borakanda Estate had not been 

bought by 111. 1960?
A. I do not know.

Q. On 4th November 1960 the fixed deposit slip you did not sec?
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Plaintiff's 5 A - l did not see - T did not see tlie document (P2).
Evidence.

Q
Evidence of M.T. A 
Jayawardena- "• 
Cross-

examination g. The word 'loan' in the second line has been interpolated in
-Continual tfae manUHcript?

A , Yes.

Q. By whom?
A. 1 do not know.
Q. And the form is a form headed No. 2 Joint Account?

A. Yes 10 
I do not know anything of this except that I produced it.

Q. '103" appearing in red ink was first written over the stroke '2'?

A. 1 think it is 294.
They give certain numbers when those documents are filed in the 
various files.

Q. - 294' has been scored off and made into '300' ?

A. Yes.
Q. What does those numbers refer to?

A. An officer of the Bank has done this.
I do not know anything about it. I think some mistake has been done. 20 
These files are kept in the Bank and it is kept in serial numbers. I 
have not brought this book here today but this book is available in 
the Bank.

Q. I put it to you the word 'loan' has been interpolated later?

A. It cannot be later because it must have been there when the 
two people were signing1 it.

Q. Why do you say so?
A. Because it was a joint loan Account and they do not sign 

unless it was written.

Q Cannot that be an interpolation? 30

A. It is a joint Loan Account. The word 'loan' can be an 
interpolation.

Q. The form itself is headed 'No. 2 Joint A/c.' t
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A. Yes. The form itself is a form for opening a No. 2 Joint Account. NO. s
I said that I do not know anything about the document (P3). P3 is Evidence!
a joint application form. I do not know about the filling of P3. Eviden^ 0fM.T.
There is no No. 1 Joint AcCOUnt. Jayawardena-Cross-

Q. Why iS it 'NO. 2 Joint AcCOUnt? examination
—Continued

A. It is just printed by the printers.
People have a number of accounts in the Bank and for each 

account you get a form filled in. iP.'i) is the form for a No. 2 
Joint Account.

10 Q. That is because the people were having more than one account ? 
A. I do not know.

When an account is opened generally we issue a cheque book. 
No Cheque book was issued in respect of (P4). 

Q. (P5) is just one cheque leaf produced at the Bank ? 
A. Yes.
Q. No Cheque book was issued to these people but when they 

came to the Bank they were asked to sign on the cheque (P5) ? 
A. Yes.
Q. The cheque (P5) must have been given to the drawers from 

20 your Bank ? 
A. Yes.
Q. They were not issued a cheque book ? 
A. No.
Q. Have you brought the accounts of 29. 11. 60? 
A. No.

T know nothing about the cheque (!'(> and I was not there. 
Q. I put it to you that on 29. 11. 60 Mr. Bell was alive' 
A. Yes.
Q. I put it to you that Mr. & Mrs. Marley and the defendant 

30 came to the Bank on 29. 11. 60 y
A. I do not know.
Q. Do you know how this amount of Rs. 257,500/ was made up?
A. Yes.
Q. You looked at the relevant accounts ?
A . Yes
Q. When."
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A - Wnen this cheque was asked to be produced I had to look 
Evidence. at the accounts, hecause T had to know how this amount was made
Evidence of M.T. up. 
Jayawardena-
Cross- 1 had to look at the account to get at the cheque. These 

clie(l ues were filed in serial order from year to year. This particular 
cheque was drawn by the Bank. There is no account in this case.

Q. How do you know that '(
A. Because this cheque had been drawn by the Bank.
Q. There is no account in regard to the Rs. 257,500/-?
A. This is our internal Bank A/c. 10

There is an account for this cheque. 
Q. Did you see this account? 
A. Yes. I saw it sometime back.
Q. Was it necessary for you to examine that account? 
A. As I had to produce the cheque, I had to look into the 

account.
Q. I put it to you that on 29. 11. 60. the defendant gave to 

the Manager Rs. 25,000/- in cash?
A. I do not know.

I did not look into the defendant's account but I looked 20 
into this particular account.

Q. You know how this sum of Rs 257,500/- was made up?
A. Yes.
Q. Did it include a payment of Rs. 25,000/- in cash by 

Mellaaratchy, thi> defendant?
A. I do not know.
Q. Another Rs. 7,5(H)/- also in cash by Mellaaratchy?
A. T do not know.
Q. When a person pays money to your Bank, do you not open 

an account for him?
A. There is an account.
Q. Was any account opened for the defendant in your Bank on 30 

m 11. 60?
A. J do not know.
Q. I put it to you that on this date Mr. Mar ley paid two 

cheques for Rs. 100,OOU/-, Fifty Thousand each? 
A. I do not. know.
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I had to produce this cheque along with another cheque. I looked NO. s 
into the account in regard to the Rs. 257,500/- cheque but I do not Evidence. 
know the details of that account now. I had to get this cheque out Eviden~ of M-T- 
and I had to look into the account. To get this cheque I had to r̂y0a™ardena- 
look into a bundle of cheques. I had to look into the account to see examination 
when the cheque was drawn. I was given the dato on which the —Continued 
cheque was drawn and I had to look into a file of cheques under 
that date. If the date is given, you take out the cheque from the 
cheque bundle.

J° Q. To trace the cheque (P6) when you were given the date and 
the amount, you did not have to look into any account?

A. Yes.
Q. Were you asked to find out anything about the loan 

accounts etc., ?
A. No.
I looked into the accounts in order to make myself conversant 

because I had to produce them in Court.
Q. Are you conversant with the fact that D4. the carbon of PI 

has the names left Bank? 
20 A. Yes.

Q. Wore you summoned to produce any documents ?
A. Yes.
Q. By whom?
A. By the Proctor. A statement was attached to the summons.

I have got the summons. T was summoned to come and give evidence 
in this case. The Manager was summoned to produce or cause to be 
produced certain documents and the Manager got the documents and 
gave them to me. The summons was to the Manager to produce 
certain documents and the Manager wanted me to find out the documents.

30 Q. Were you asked by the Manager to look into the account?
A. T was asked by the Manager Mr. McGregor to be conversant 

with the loan accounts.
Q. On 30. 11. 60 you opened an account for Borakanda Estate 

and issued a cheque book ?
A. Yes.
Q. Without any money in the account '(
A. Yes.
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Plaintiff's 5 ^' ^ n(^ ^na^ ' s the only cheque book you issued to the defendant 
Evidence. and Mrs. Marloy?
Evidence of M.T. A. I do not kllOW. 
Jayawardena-
cross- (Mr. Amerasinghe states that he has got a photostat copy):examination v 6 ts r vj /
—Continued I knew that a photostat copy has been taken by the plaintiff's 

lawyers. I did not see this file earlier.
Q. From the witness-box you have seen a document ?
A. Counsel stated that he has got a photostat copy. T can see 

this copy.
Q. Does the Bank allow photostat copies of customers' applications 10 

to be taken by third parties ?
A. Well, if the Manager agrees. 1 do not know.
Q. There was Mr. Mat-ley's monev of Rs. 125,000/- lying in fixed 

deposit ?
A. Yos.
Q. Carrying interest at '^ per cent ?
A. Originally at '^i per cent anil raised later to 3 per cent.
Q. You do not know the precise circumstances under which the 

account (P4) was opened ?
A. I did know that it was on a guarantee from Mr. Marley on 20 

a fixed deposit. Apart from the signed guarantee, I do not know 
anything.

Q. The full setting under which the account (P4) was opened, 
you do not know?

A. It was opened by the Manager himself and I do not know.
Q. Was the application made by the defendant and Mrs. MarJoy 

for this loan of Rs. 125,000/-?
A. Yes.
Q. You saw the application ?
A. Yes, there is an application. 30
Q. Did you see it being signed?
A. No.
Q. And the application, you say, is this P3 ?
A. This is the joint application for that loan account.
Q. Is it usual for the Bank to get interpolations in their formal 

documents initialled by the signatories?
A. This is all handled by the Manager and I do not know 

what happened.
Q. Ts it usual to have interpolations in typed formal documents 

initialled by the signatories ? 40
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A. It should be initialled. It is usual for the interpolations
to be initialled by the signatories. Evidence.

Q. Monthly statments are sent by your Bank to the constituents? Evidence of M.T.
A. YeS, On Current aCCOUntS. Jayawardena-

O. Do you write to your constituents monthly regarding the examination^ J 10 —Continuedinterest accruing on their loans? 
A. We do write.

I do not know whether \ve write once in 'i or 3 months but 
it was handled by the Manager. 1 write in respect of other loans. 

10 Q. In respect of loan accounts, you send' monthly statements to 
customers ?

A. Not on loan accounts but in respect of current accounts. 
Q. In respect of other loan accounts, monthly statements are 

sent to customers ?
A. Yes. It is not my function but it is done at the Bank. 
Q. On loan accounts to customers it is the usual practice for 

setting out what amount is duo and what interest has accrued ? 
A. Yes
Q. But in this case (P4) that was not done -'

20 A. I do not know. In the case of loan accounts, we do not 
normally advise customers what interest is due because the interest 
is calculated quarterly.

Q. When the quarterly interest is made up, you send a 
statement setting out the position '• 

A. Yes. 
Q. In the case of (P4) no such thing was done '?
A. I do not know because it was handled by the Manager 

himself.
This account was opened personally by the Manager and all the time 

30 handled by him and ho is dead now.
Q. This is an unusual thing to do, is it not so ?
A. I do not know. It is at the discretion of the Manager.
Q. Has he done that, to your knowledge, in an} case ?
A. He has done that in a number of cases.

I do not know what the intention of the Manager was. He must 
have "phoned up the customer and told him his balance.

Q. Did the Bank ever call for this sum of money either from 
the defendant or from Mrs. Marley•'
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N°- 5 A. I do not know.
Evidence. Q. All you know is that after Marlev died the executor 
Evidenclof M.T. would appear to have paid the interest money ?
Jayawardena- A y QC 
Cross- /I. I eh

examination (Shown P3): The red ink endorsement at the bottom of P3 is in 
on mue ^e handwriting of Mr. Pandithasekera. He is one of the signatories 

to the cheque (P6).
Q. Can you give any reason why on 4. 11. 60 the security 

deposited was not endorsed '•
A. No. I only witnessed the document (PI). The fixed deposit 10 

is done by another Department i.e. the Fixed Deposit Department.
Q. How long did Mr. Bell take to read out PI '
A. About 15 minutes. He sat and read it.

Mr. Marloy was a long standing client of the Mercantile Bank of 
India Ltd.

Q. Had he not guaranteed other people before this •-
A. I do not know.
Q. Have you ever gone to the Bank Manager's room and heard 

Guarantee accounts read out by the Manager ?
A. Before this I had not gone to the Manager's room to 20 

witness any document. This is the only time that I had been called 
to the Manager's room to witness a document.

Evidence of M.T. Re-examined (Shown letter dated 12.1.61 addressed by the Manager, 
Mercantile Bank of India Ltd., to Messrs F. J. & G. de Saram - 
Pll). This is the signature of Mr. Pandithasekera. (Pll is read out). 
There are throe annexures to Pll which Mr. Amerasinghe produces 
marked P11A, PUB, & PI 1C.

Q. These three annoxuros have been stapled originally.''
A. Yes.
Q. And there is visible evidence of the fact that they have 30 

been stapled '?
A. Yes.
Q. And there arc marks of rust '?
A. Yes.
Q. P11A also is on a similar form as P3 ''
A. Yes.
Q. PUB is a photostat of P3 ?
A. Yes.
Q. PI 1C is a photostat of PI ?
A. Yes. 40
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O. Therefore, was an account opened in pursuance of P11A ? NO. s
. ^ T Plaintiff's 

A. YeS. Evidence.

Q. What is that account r Evident M.T. 
A. This is the Eorakanda Estate Account. Jayawardena-Re-examination
Q. Is (P10) a statement of that account '? —continued
A. Yes.
Q. On (P11A) did Eileen Marley and D. P. Mellaaratchy supply 

specimen signatures i"
A. Yes.

10 Q. You said you arc acquainted with the signatures of Kileen Marley 
and Peter Mellaaratchy ?

A. Yes.
(Shown P7A): This is the signature of Peter Mellaaratchy, the 
defendant in this case. I was asked about the Rs. 257,500/- cheque. 
As I said in cross-examination, there is no account in this casa 
because the cheque has been drawn by the Bank. I was referring 
to the cheque of Rs. 257,500/-.

Q. Where did the Bank have the details of the money which 
went up to cover this Rs. y57,500/- cheque ?

20 A. It has got this in the Suspense Account.
Q. What is this Suspense Account ?
A. It consists of entries like these accounts.
Q. So that there will be a sheet showing the Bank Suspense 

Account?
A. Yes.
Q. Is this Suspense Account maintained for cheque transactions?
A. We credit it to the Suspense Account until the transaction 

is finalised.
Q. In connection with the Loan Account it was only the trans- 

30 action of Mr. Marley that appeared ?
A. Yes.
Q. In the case of the Suspense Account of the Mercantile Bank 

would it contain the transaction of only one individual or several 
individuals '?

A. Of several individuals (Mr. Adv. Thiagalingam objects to this 
question because it elicits the contents of a document).

Q, Were you also requested to bring the original application of 
the Borakanda Estate Account ?

A. Yes.
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No 5 
Plaintiff's 
Evidence.

Evidence of M.T. 
Jayawardena- 
Re examination

—Continued

I have not brought it with mo today. T could not find it at the 
moment I was asked to briny it.

Q. A customer of the Bank is entitled to access to all douments

A. Yes.
Q. And that right has been conceded without qualification by 

your Rank.'
A. Yes.
Q. Your Manager had received summons sometime ago with 

regard to this caser 10
A. Yes.
Q, Was it that after your Manager receive*- summons that 

you were given certain instructions r
A. Yes.
Q. Any summons from Court in connection with this case rela- 

ing to this account was it brought to your notice thereafter?
A. I was asked to produce these documents on behalf of the Bank.
Q. Up to the time you were in the box, to your knowledge,

was any charge made to your Manager that the document (P3)
ha,d an interpolation '< 20

A. ^o.
Q. With regard to the account PI. the only cheque issued to 

two business account holders was the cheque (P5) ?
A. Yes
Q. After P5 was issued was there any fund on which those 

account holders could have drawn.'
A. No.

(With permission of Court. Air. Advocate Thiagalingam asks):

Q. Originally P11A was made out without the words: "jointly 
by both" being typed on the form 'f 30

A. I did not know at that time how it was typed.
Q. At the bottom of PJ1A there is an endorsement. 

Do you know when this was written'
A. I do not know when this endorsement was written.
Q. You were to give facilities to the extent of Rs. 1^5.01H>/- r
A. Yes.
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Q. Against the Rs. 6,()()(")/- lie could have drawn? NO-s
Plaintiff's

A. When the Rs. 6,000/- went in it reduced the Loan Account. Evidence.
Q. Was he not allowed to draw up to Rs. 125,GOO/- at any time? jEav;ad̂ r"e0nfaMT-
A. He Was allowed facilities UP tO RS. 125.1 »<>(>/-. Re-examination

—Continued
Sgd ..

District Judge. 
2S.9.(U.

DAVID A. MAARTENSZ: Sworn. Proctor & Notary, Colombo Evidence of
J D. A. Martensz- 

T , . T-- i «i,r/-nTo/-iinc 1- Examination.I was the senior Partner of M/s. F J. & G. do baram during 
the years 1948 to 1962. Prior to that I was a partner of that Firm 
for several years. I retired in 1962. Subsequently, I have joined M/s. 

Julius & Creasy Proctors of Colombo as a partner, and I am presently 
a partner of this Firm. I kne-w the late Mr. Marley and Airs. Marley 
too. 1 was Mr. Marley's lawyer in certain years I think it commenced 
about I960 and I ceased to be his lawyer in early 1962.

Q. Did you become aware of a proposal regarding the purchase 
of Bcrakanda Estate?

A Yes.
Q. How did you come to know about that ?

20 A. As a result of some telephone information given to me bv 
Mr. Marley.

Q. Did Mr. Marley take any part in that transaction ?
(Mr. Adv. Thiagalingam objects to this question as it is a leading 

question.

1 allow the question.)

A. Yes. He was present at the first interview and the others
present were Mrs. Marley and the defendant in this ease. Ho was
to lend part of the money for the purchase of the estate.

Q. To whom was ho to lend that?
30 A. To Mrs. Marley and Mr. Mellaaratchy.

Q. Were you consulted by Mr. Marley specifically on that matter?
A. Yes.
Q. Do you know ultimately what financial assistance he gave

to both of them''
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Pi.in3ri 5 A - Y °s. He was to lend Rs. 50,000/- to Mrs. Marley and Ba. 50,000/-
Evidence. to Mr. Mellaaratchy. At the early stago the A. I. C. C. was to lend a
Evidence of Part of the price. Later they were not going to lend that money and
?«minluonenil" Mr- Marley had to guarantee a loan of Rs. 125.000/- which the
—Continued Mercantile Bank guaranteed to Mrs. Marley and Mr. Mellaaratchy.

(Mr. Adv. Thiagalingam states tint the question whether what 
Mr. Marley has stated is admissible in evidence or not he will raise 
at the end of the trial.)

Q Do you personally know whether a loan of Rs. 50,000/- 
was given to Mr. Mellaaratchy? 10

A. Yes.
Q. How do you know that ?
A. Mr. Marley sent a cheque for Rs. 50,UOO/- in favour of 

Mr. Mellaaratchy, the defendant, to ma and, 1 think, he wrote a, 
letter asking rue ... . ..... . ... ....

(Mr. Adv. Thiagalingam objects to this evidence. I uphold the
objection.)

(Shown letter dated 7th August 1960 which Mr. Adv. Amerasingha 
produces marked - P12). This is the letter from Mr. Marley which I 
referred to. I was asked to instruct Messrs De Silva & Mendis to 20 
apply this cheque as part of the purchase price for this Estate. De 
Silva & Mendis were acting for Mrs. Marley and Mr. Mellaaratchy as 
purchasers.

(Shown Pll): I received this letter from the Mercantile Bank and 
I received the enclosures referred to therein and they are P11A, PUB 
& PilC. Pll was in the custody of Messrs JT. J. & G. do Saram, P11A 
and PUB were scrutinized by me. I learnt later about the Rs. 125,000/- 
and the documents PUB and P11C confirmed that.

Q. You know, as a matter of fact, that the sale was comp­ 
leted in respect of Borakanda Estate? 30

A. Yes.
(Shown Deed No. 1419 dated V9. ll. 60 in favour of the defendant 

and Mrs. Marley which is produced and marked - P13).
Q. Do you know whether any arrangments wore made between 

Mr. Marley and the defendant regarding the repayment of the monies 
advanced 'f

A. Yes. Rs. 50,00I/- was to be a loan repayable in 2 or 3 years, 
I am not quite sure which, with interest at 2% per cent. The rate of 
interest was to be 2* per cent.
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O. The interest was to be paid in what period of time? NO. s^ Plaintiff'sA. Quarterly. Evidence. 
Q. Was there any agreement with regard to the legal expenses o'

Of this transaction •' Examination.

A. I was not aware of that till later, till after the transaction 
was completed.

Mr. Adv. Amerasinghe says that he called for the original letter 
dated 4 3. 61 addressed to the defendant by Mr. Marley.

Mr. Adv. Thiagalingam says there is no such letter in the 
10 defendant's file.

Q. Did you write to the defendant on the instruction of Mr. Marley 
on 23. 10. 61? 

A . Yes.
Mr. Adv. Amarasinghe calls for the letter 
Mr. Adv. Thiagalingam accepts the receipt of this letter.
Mr. Adv. Amerasingho produces letter dated 23. 10. 61 marked P14 

which is taken from the custody of defendant's Counsel.

This is the original P14. (Witness reads the contents of P1.4) 
(Shown letter dated 9. 11. 61, received from the defendant in reply to 

20 the letter P14 which Mr. Adv. Amerasingho produces marked P15) 
P15 is a letter from the defendant,

Q. Did Mr. Thurairatuam contact vou '?
A. Yes.
Q. In P14 Our Eef: sots out the initials D-ED/14 F
A. Yes.
D refers to me and ED the dork who typed the letter. Mr. 

Thurairatnam represented Mr. Mellaaratchy.
Q. Did Mr. Thurairatnam deny any of the loans set out in your 

letter '-
30 A. No.

Mr. Thurairatnam met me on two occasions. I think the defendant 
and Mr. Thurairatnam met me on the second occasion. On the occasion 
the defendant and Mr. Thurairatnam met me, they suggested that 
the defendant would buy Mrs. Marley 's half share of the Estate in order 
to resolve the difficulties and repay what he owed to Mr. Marloy and 
undertake to repay Mrs. Marley's debt to Mr. Marloy.
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N°- 5 Q. Did you inform Mr. Marley of those proposals promptly in
r ISi ntllt 5 • i • *
Evidence. Writing •'

Evidence of /j , YeS. 
D. A. Martensz-

j have got a copy of that letter with me. I set out the details
-Continued

(Mr. Adv. Amerasinghe says the original was sent to Mr. Marley 
who is dead. He cites Sec. 159 of the Evidence Ordinance. He says 
the original letter was sent to Mr. Marley and the office copy is 
available. He says he has mentioned the document for the witness 
to refresh his memory. He says ho comes well within Sec. 159 (3). 10

Mr. Adv. Thiagalingam is heard in replv. He says that as far avS 
copies of letters go, the Section that is applicable is Sec. 65. He says 
Mr. Marley is the plaintiff and the original must be with the plaintiff. 
Though Mr. Marley is dead the documents should be available. He 
says Sec. 159 (3) is not applicable.

I reject the document. If it is allowed, the contents of a letter 
relating to a transaction can be got out indirectly.)

Q. Did Mr. Mellaaratchy deny his liability to Mr. Marley on 
these money loans r

A . No. 20
Thereafter, I do not know anything about this matter. These 

letters which I produce were in the files of Messrs F. J. & G. de 
Saram. I asked them to lend me this file and I have this file 
with me at the office of Messrs Julius & Creasy.

Mr. Marley died leaving H Last Will No. 459 dated 9.10.61. 
I produce a certified copy of the Probate dated 8.12.64 P16 issued 
in D. C. N Eliya Case No. 591 along with a certified copy of the 
Last Will No. 459 cf 1961 P16A - and Codicil No. 479 of 1962-P16B.

Mr. Advocate Thiagaling-im objects to the production of these 
documents through this witness. He also doea not accept the 30 
correctness of the contents of ..he Last Will. Ho objects Lo the 
contents of the Last Will and the Codicil in toto as not being 
admissible in evidence and he reserves it for argument.

I allow the documents to go in.
On P16 Mr. J. A. Naidoo has been issued Probate in this case.
Q. Apart from the letter cUtad 9. 11. 81 r'rom the dafenclmt in 

reply to your previous letter dated 23/10. did you roceiva any 
other letter from him ?

A. No, I do not think so.
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CROSS-EXAMINED BY A DVO< 'ATE THIA( i A LING AM: NO. s

Plaintiff's
The defendant came with. Mr. Advocate Thurairatnam with a Eviden^; 

certain deed. This was sometime in March or April, 1962. The Evidence of 
defendant and Mr. Thurairatnam showed mo the document. I Cros; 
remember being shown the agreement. (Mr. Advocate Thiagalingam t'°n 
produces Agreement No. 227 attested by Proctor Karunaratne marked 
D5): He undertakes to prove this document.

I do not remember reading D5. I remember being shown the 
agreement but I cannot remember going through it. I was interested 

10 in this matter. This agreement was brought to me by Mr. Thurai­ 
ratnam and the defendant. Normally, I would have read it or if 
I was told about the terms of this agreement, I would have said 
"this is the end of all our troubles".

Sgd. ..
District Judge.

28. 9. 64. 
Further hearing on 29. 9. 64.

29. 9. 64. 
FURTHER HEARINd

20 Same appearances as on the previous date of trial. 
Parties present. 
PLAINTIFF'S CASE (Confrrl:) 
DAVID A. MAARTENSZ : Affrt. Recalled.
Cross-Examination Continued:
Q. You said yesterday that Thurairatnam and the defendant 

saw you with the agreement Do ?
A. Yes.
This was the agreement between Mrs. Marloy and Mr. Mellaaratchy. 
Q. At that, time you were watching the interests of both Mr. 

30 and Mrs. Marley ?
A. No, of only Mr. Marley.
The contents of this agreement was explained to me by Mr. 

Thurairatnam. I read the document. In my view it was settled 
as between the two owners. Mrs. Marley had agreed to moot the 
liability of Mellaaratchy. Mr. Marley will hold the defendant liable 
for the debts due to him.

Q. Do you know now that Marley and Mrs. Marley had taken 
possession of the Estate ?
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plaintiff's 5 ^' ^ was *°^ on ^nat occasi°n that there had been some 
Evidence. trouble on the Estate and they had taken possession of the Estate.
Evidence of Q. \Vho is the 'they'?
D. A. Martensz-
Cross Examina- ^ J cannot be SUre. 

tion

—continued Q £)j(| yOU or ^j yOU not know that the Marleys, both husband 
and wife, were on the Estate ?

A. I was told that either by Mr. Thurairatnam or the defendant. 
At that time I was acting for Mr. Marloy. 
I did not mention it to Mr Marley.
Q. You knew according to the agreement that Mrs. Marley had 10 

undertaken all liabilities payable by Mr. Mollaaratchy to Mr. Marley?
A. Yes.
Q. Did you mention that to Mr. Marley ?
A. I had no occasion.
I was continuing to be his Proctor.
Q. How long after the document 1)5 was shown to him ?
A. I should say at the end of March or early April, when 

I heard from Mr. Marley that he had decided to appoint Julius & 
Creasy as his Proctors.

1 cannot be sure whether I told of the arrangement between 20 
Mrs. Marley and the defendant.

Q. You were acting for Mr. Marley and you were making 
claims for Mr. Marley against the defendant and you knew about 
the agreement D5 and, under the agreement, Mrs. Marley had under­ 
taken the liabilities payable by the defendant to Mr. Marley and 
you say that you did not mention it to Mr. Marley ?

A. I was told that at the time Mr. Marley was present. 
I presumed that when Mr. Marley was present he would have been 
aware of it.

Till about early April I was a partner of Messrs. F. J. & 0 de 30 
Saram. T was not asked, by Mr. Marley to look after the interests 
of Mr*. Marley.

Q. Did you ever see a letter written by the defendant to Mr. 
Mariev with an endorsement to the effect that he was redeaming 
a secondary bond and he was instructing De Silva & Mendis to redeam 
a secondarv bond?
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Mr. ;\dv Amorasinghe objects to this question. Counsel, lie. s-iys NO. s 
is trying to yet out first of all that there was a let tor from the Evidence. 
defendant to Mr. Marley and, he says, this is the contents of a letter 
He says the way has not been paved for such a question.

tion
Mr. Adv. Thiagalingam says he is questioning whether the witness —continued 

has seen such a document. He is not referring to the contents of 
any document.

I disallow the question as it will amount to getting out as secon­ 
dary evidence the contents of an endorsement without the endorsement 

10 being produced.
Q. Did Mr. or Mrs. Marley show you any letter written by the 

defendant with any endorsement therein?
A. 1 recall such a letter but I cannot recall the contents. 
Q. You recall a typed letter with a handwritten postscript ? 
A. Yes.
I saw this letter. I have this letter in my file. 
Q. Will you produce this letter?
(Mr. Adv. .Amerasinghe objects to the production of this letter) 
Q. The letter is in your filo in Court? 

20 A. T believe so.
I have brought this file to Court.
Q. You are aware that the plaintiff has listed that lettor?
A. \ am not aware.
Mr. Adv. Thiagalingam - you can take it from mo that the plain­ 

tiff has listed that letter.
Q. \Y ho showed you that letter?
A. I cannot recall who showed it. I think it must be Mr. Marley
Q. Not Mrs. Marley:-'
A. The chances are that it was Mr. Marley, I have discussed 

30 these matters with Mr. Marley on many occasions.
Mr. Adv. A merasinghe moves to mark a document at this stage 

from his custody.
Mr. Adv. Thiagalingam objects to the marking of any document 

at this sfr'ge by plaintiff's Counsel.
Mr. Adv. A merasinghe withdraws his application to mark this 

document.
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NO. s Q. You obtained the file from Messrs. F. .T. & (1. do Saram?
Plaintiff's ^
Evidence A . Yes.

Evidence of Q. And that file is in Court?
D. A. Martensz-
Cross-Examina- y^ Y6S. 

tion
Q- ^nd in that file is the letter you have referred to all this time ?
A. Yes.
Q. Will you produce that letter ?
yi. May I have that file.
(The witness calls for the file): Mr. Adv. Amerasinghe objects 

and asks under what procedure Mr Thiagalingam can call for the file 10 
and he cannot compel the witness to produce it.

Mr. Adv Thiagalingam says he asks the witness for a document 
and he has got the document which he wants to produce. He says 
Counsel cannot object to the witness producing that document.

(Mr. Adv. Amerasinghe hands the letter to Mr. Thiagalingam.)
(Mr. Adv. Thiagalingam produces letter dated 12. 1. 61 marked 

D6 which has been taken from the custody of Mr. Adv. Amerasinghe):
Q. How did this letter get into F. J. & G. de Saram's file?
A. T cannot recall. Mr. Marley sent it to me.
Q, With a covering letter ? 20
A. Yes.
Q. Will you produce that letter?
(Witness hands over this covering letter to Mr. Adv. Thiagalingam 

who produces it marked - D7 - dated 19. 2. 61.)
Q. Did you move in the matter in accordance with the request

of Mr. Marley as contained in D7 ?
A . Yes. I wrote to De Silva & Mendis.
Q. And what happened. Was any mortgage given ?
A. No.
Q. You moved in the matter but nothing came out of it? 30
A. Yes.
Q. Did you tell Mr. Marley about this that nothing came out of it ?
A. I went abroad on leave very shortly after that and I do not 

think I told Mr. Marley.
Q. And nothing further took place as far as the letter (D7) was 

concerned?
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A. My office wrote to M/s. de Silva & Mendis about this while NO. s 
I was away.

Q. Eventually did anything turn on this or was any mortgage
given ? D - A- Martensz-

Cross Examina-
A. No. tion
Q. At the end of 1960 were you acting for the Marleys?
A. I was acting for Mr. Marley.
Q. Were you also acting for the Bank ?
A. Yes.

10 Q. Were you acting for Mrs. Mnrley?
A. No.
(Shown letter dated 12. 1. 61-P11):
Q. This letter is headed "Marley, Mellaaratcby Joint Account"?
A. Yes.
Q. Who is the Marley there referred to?
A. This is Mrs. Marley i. e. Eileen Marley and I know her very 

well.
Q. Were you acting for Mrs. Marley? 
A. No. I was not acting for her.

20 Q. Did you go to the Mercantile Bank in connection with the 
Marley/Mellaaratchy Joint Account?

A. No.
Q. Did you request the Mercantile Bank to enclose for your 

perusal the Joint Account opening forms of the Marley / Mellaaratchy 
Joint Account?

A. Yes. 
Q. Why?
A. Because on behalf of Mr. Marley I wanted to see what he 

had undertaken. I was told that he had signed a guarantee and I 
30 wanted to soe what the transaction was.

I wanted to examine the guarantee on his behalf.
Q. Did you want to examine' tho Joint Account opening forms 

of the Marley / Mellaaratchy Joint Account?
A. No.
I want to correct myself. Having been told that Mr. Marley had 

guaranteed a joint account, I wanted to see the nature of the 
transaction between Mr. MarJey and Mr. Mellaaratchy, on the one 
hand, and on the other, to see what guarantee Mr. Marley had 
undertaken.
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NO. 5 Q. Why did you want to see the Joint Account opening forms? 
Evidence A. You must see all the documents to see what he has under- 
Evident of taken. 
D. A. Martensz- Q ])ic] Mr Marley tell you to see that?
Cross-Examina- *•- J •>

tion A. I probably told him that I wanted to see that.
-continued ^ (late of thi8 document pn jg 12- L gl. I say that I wrote to 

Mr. Marley on 16. 1. 61 by D.8 saying that it was disturbing to find 
that ho had guaranteed this sum of Rs. 125,000/- and I probably 
said that in Ms interests that I would like to soo the documents.

Q. Was it after 16/1 that you saw the documents? 10
A. No.
(Mr. Adv. Thiagalingam moves letter dated 16. 1. 61-D8):
Q. In this letter you say: "It is disturbing to find that although 

Mollaaratchy clearly told me that he was putting up Rs. 5(),000/-, he 
has only put up half that sum", That is correcf ?

A. Yes.
Q. Mellaaratchy told you so that h • was going to give Rs. 50,000/-? 
A. That was the original arrangement. 
Q. Did Mellaaratchy tell you?
A. Yes, at the first meeting we had in our office. This was, I 20 

should think, in August, 1960.
Q. Did you have a conference at Nuwara Bliya in February, 

1961?
A. Yots. I remember that very well.
Q. At that conference did Mellaaratchy say that he could put 

in no more than Rs. 25,000/-?
A. He may have said so but I cannot recall. The transaction 

had already been completed.
Q. And Mellaaratchy took up (he position that he could not 

just do anything more? 30
A. Yes. Probably.
Q. Prior to 12. 1. 61 you had gone and seen the Bank Manager 

personally ?
A. I think I telephoned him.
Q. Was it at the request of Mr. Marley ?
A. I think I did it on my own responsibility in his interests.
(Shown P11A):
Q. You see that is an application to open an account ?
A. Yes.
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O. Originally the third lino was left intact ? NO. s^ 6 ' Plaintiff'sA. 'Signed by anyone of us' has been scored off and 'Jointly Evidence, 
by both' has been typed in.

I do not know how this came to be put in. The endorsement
at the bottom is in the handwriting of Mrs. Marley and I am
familiar with it. * -Continued

Q. Do you remember advising Mrs. Marley to make the 
endorsement ?

A. No. I did not. I was not oven aware* of it.
10 (Shown part of a document. Mr. Advocate Thiagalingam says 

the defendant will get into the box and tell Court why only part 
of a letter is being produced. Mr. Advocate Thiagalingam produces 
this letter marked D9):

Q. Can you identify the handwriting ? 
A. It is Mrs. Marlev's.
(Mr. Advocate Amerasingho says that a letter written by Mrs.

Marley has been identified but the facts set out have not been
proved. He objects to the contents of the letter D9 being admitted.

This document is admitted subject to the objection. Witness 
20 roads out this document.)

Q. Can you remember now that document being given to you 
by Mrs. Marley ?

A. No. It was given to me by Mr. Marley.
Q. Did she bring that letter of Mr. Marley to you?
A. I cannot recall.
Q. It was in Mr, Maartensz's file and not in the file of F. .).& 

G. do Saram ?
A. Yes.
1 have not the faintest idea what she referred to in the next 

30 sentence.
Q. I put it to you that it was at your request that Mrs. MarJev 

made this endorsement on (P11A) y
A. Honestly, I do not think so.
I had nothing to do with this. They had borrowed money from 

the Bank against the deposit and Mr. Marley had guaranteed it. It 
was only after the matter was finished that I was told about it.

Q. You knew nothing about this deed till the whole thing was 
finished ?

A. From August 1960, I knew about it.
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NO. s Q. You did not know what Marley had done till the whole 
fchinS was finished?

Evidence of -

C'™"*M- Q. Why did you ask for photostat copies ? 
tlon A. I asked for copies.

Q. Precisely can you think of any better roason for asking for 
these copies ?

A. I was asked for documents relating to Mr. Marley'a guarantee. 
Q. Why is it headed 'Marley - Mellaaratchy Joint Account' ?
A. Because f was told that Mr. Marley had guaranteed the 1C 

Joint Account.
I asked the Bank to send me the documents relating to the 

guarantee.
Q. Did you ask the Bank to let you have; the* Marley-Mellaa- 

ratchy Joint Account ?
A. No.
Q. Have you seen these documents at the Bank before you got 

those photostat copies ?
A. No.
Q. Your recollection; is it very fresh in your mind or is it hazy ? 20
A- I referred to the file recently but so far as some of these 

matters are concerned, I am fairly clear.
Q. The defendant in connection with the purchaso of the 

property called Ryegate, Nuwara Eliya, was dealing with your Firm ?
A. Yiw.
Q. And he would himself tnlk to you about his personal affairs ?
A. Not his personal affairs.
Q. Could you bo making a mistake when you referred to a 

conference where everybody was present in 1960 ?
A. I do not think so. 30
Q. How many conferences did you have with Mr Marley, Mrs. 

Marley and the defendant ?
A. One major one that is at the beginning T could think of. 

1 cannot recall any others.
Q. 1 put it to you the first time you really had a conference 

with all these three people was in February, 1961 ?
A. No. I was telephoned by Mrs. Marley to say that she and the 

defendant were going to headquarters, to their rubber estate, and she 
wanted to come and see me about it.
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The conference was hold in August 1960, and it was at this NO. s
conference that the whole arrangements were discussed and I attempted Evidence,
to dissuade all concerned from proceeding with it. Evidendof

D. A. Martensz-
Mrs. Eileen Marley wrote to me and 1 was acting for both Mr. Cross Examina- 

and Mrs. Marley. Mrs. Marley rang me up and asked for an appointment. ^C3ntiniied 
I was not acting for Mrs. Marley. I called the conference at her request. 
She asked me for an appointment and I asked them to como down. 
She, Mr. Marley and Mr. Mellaaratchy came there. This conference 
was not called by me at all. Mrs. Marley asked for an appointment 

10 and I gave an appointment and she brought all concerned down. I 
did not convene the conference. By giving an appointment for Mrs. 
Marley, I was acting at the request of Mr. Marley. I said that I tried 
to dissuade them from going ahead with the transaction. I tried to 
dissuade Mrs. Marley and the defendant.

At that stage, the suggestion was made of Rs. 50.000/- and that 
is my recollection. The defendant did not say that he could not do more 
than Rs. 25,000/-.

Q. Do you know now even that the Rs. 25,000/- the defendant paid 
was on a loan he got from the Bank of Ceylon on the guarantee by 

20 Mrs. Marley?
A. No.
Q. Till now you did not know?
A. No.
(Witness asks from Counsel for the date of the Borakanda transfer. 

Mr. Advocate Thiagalingam refuses to give the date.)
The conference was to discuss the question of proceeding with 

the purchase of Borakanda Estate. I did not keep a note of that 
conference. T do not think so.

Q. I put it to you the defendant tells me that he was unable 
30 to put in any money at all and that he agreed to put in Rs.2f>,00i>/- 

provided the Bank of Ceylon gave him a loan of Ms. 25,001)/- on the 
guarantee of Mrs. Mnrley ?

A. I am not aware of it.
Q. The defendant tells me that he told you at the conference ?
A. I am certain it was not mentioned.
Q. Do you know now as a fact that the defendant paid Rs- 

25,000/- against the consideration with monies borrowed from the 
Bank of Ceylon guaranteed by Mrs. Marley ?
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NO. s (Mr. Adv. Amerasinghe objects to this form of questioning), \

Plaintiff's ,, , . 
Evidence allow the qU6stlOll.

Evidence of A. No.

Q. Marley never told you about it?
ti0n 4 XT_ . . A. No.— Continued

Q. Did Marley tell you that he had authorized the defendant 
alone to sign all cheques in connection with Borakandi Estate ?

A. No.
Q. Did Mrs, Marley state so?
A . No. 10
Q. At the end of January Marley fell ill ?
A. He was ill oft and on.
Q. You wrote on 16/1 that the Estate must be put on a proper

footing find, in view of the form that the transaction had taken,
it v/as necessary for him to alter his Will ?

A. Yes.
Q. You it was who told Marley that he should alter his Last 

Will?
A . Yos.
Q. After this letter (D8) can you remember now the conference 20 

here in Nuwara Eliya in February?
A . Yes.
Q. Who asked you to attend that conference ?
A. I think I invited myself, as far as I can remember, because 

1 was going abroad and I thought I should see Mr. Marley before 
I left and I offered to come down to Nuwara Eliya.

Q. At that conference you suggested that the property should 
be sold ?

A. That was one of my suggestions.
No, T do not think I suggested that. I think it was towards the 30 

end of the conference that Mr. Mollaaratchy said ho will find a buyer.
Q. Did you make the suggestion ?
A . No, 1 do not think. The defendant I think said that he would 

find a buyer to end all this unhappy situation i. e. the differences 
between Mra. Marley, Mellaaratchy and Mr. Marley.

Q. The defendant took up the position that his part in tho 
transaction was only Rs. 25,000 /- ? 

A. No. Not even on 5/'--
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Q. Did you tell Court yesterday that you knew even aboiit tho NO. s 
guarantee of a loan; you personally knew about Marley's guarantee Evidence* 
to the Mercantile Bank in regard to the loan to both Eileen Marley 
and the defendant ?

A. I became aware of it after the guarantee had been given. Cross Exam '"£
Q, Was it in August 1960 - was there any suggestion that Marley —Continued 

was to advance any loans to the defendant ?
A. In Xugust 1690 yes.
(Witness asks to look at his file): Originally the idea of a loan

10 was from the A. I. C. C. for 2 lakhs. Mrs. Marley was to provide
Rs. 50,000/-; Mr. Mellaaratchy was to provide Rs. 50,000/- and Mr.
Marley was to make a loan of one lakh of rupees. This is the copy
of a letter to Da Silva & Mendis. This is the copy of a letter that I wrote.

(Mr. Adv. Thiagalingam marks letter dated 9. 8. 60 marked-D10)
Q. That is all that transpired in August ?
A. In August or maybe at the end of July. The conference that

we had in August resulted in this. This was not confirmed by
anybody. I do not think so

Q. You have not noted here to whom Marley was giving this 
20 loan ?

A. It may be in the rest of tiie letter.
(The contents of the letter is road out): This is the information 

that was given to me by Mr. Marley. This was the arrangment made 
at the conference.

Q. Do you refer here to the alleged conference in any part of 
the letter at all. If so, read out that sentence.

A. No There is no reference to the conference.
Q. By that letter you were writing to the Proctors for the 

defendant ?
30 A. Yes, for the defendant and Mrs. Marley. They were acting 

for the 1 purchasers.
Q. And you wrote the letter on the instructions of Mr. Marie v ?
A. Yes.
Q. And Mr. Mtirley gave you all this information?
A. I said before that this was trie result of the conference.
There is nothing in the letter to vouch for the conference.
Q. On the other hand, the letter says that you have given 

certain instructions and information to Mr. Marley?
A. Yes. Tho earlier para: says 'wo understand so and so as 

40 a result of the conference'.
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NO. 5 Q. And the rest was as a result of what you were told by 
Mi. Marloy?

A. As a result of the conference.
Q. Did anyone accept the fact that the defendant was going to 

tion give Rs. 50,000/- as a result of this letter?
— Continued , , ,A. No.

Q. There was a conference in February, 1961?
A. Yes.
Q. Did Marley write a letter to you on 18. 1. 61?
A . Yes. 10
(Witness produces this letter from iiis file and hands it over to 

Mr. Adv. Thiagalingam. Mr. Thiagalingam marks letter dated 18.1.61 
marked -Dll):

This letter refers to a letter of mine of 16/1. I have not got a 
copy of the letter dated 16/1 in my file which is before me.

Q. The opening sentence in (Dll) reads:
''I thank you for yours on the subject Borakanda of 16/1'' ?
A. Yes.
Q. You wrote on the subject of Borakanda ?
A. Yes. 20
(Mr. Adv. Amerasinghe draws the attention of Mr. Adv. Thiagalingam 

to the fact that Dll is the same as D8):
I wrote to Mr. Marley on 16/1 and we had agreed to meet the 

day before but it did not take place. I told him that I would come 
up. I told Court that a conference was being arranged because trouble 
was brewing between all three people: In response to (D8) Marley 
wrote to me (Dll). In response to Dll I wrote D12 dated 23.1.61 
to Mr. Marley. (Mr. Adv. Thiagalingam marks letter dated 23. 1. 61 
marked -D12): At the bottom of this there is an endorsement by 
Mr. Marley to Peter, the defendant. 30

Q. According to you ai that conference Mellaratchy said: "let us
Ljttt rid of tliis Instate and let us sell it"?

A. Yes.
Q. At that time the produce of the Instate was being sent to 

John Keell Thompson White & To. Ltd. 5
A. No.

• (Witness says: May I tell something that comes to my mind. 
Counsel says No. answer my question.)



59

Q. You aro making a mistake-the produce had been sent to NO. s
John Keell Thompson White & Co. and they had sent a cheque to *£{£££
the Mercantile Bank? —

Evidence of
A. I adhere to my previous answer. crossCross Examina-

ti

—Continued
Q. At that conference did you suggest that the produce be sold tlon 

to Mackwoods ?
A. I did not.
Q. Was any suggestion made that it should be sold by Mackwoods ?
A. I have suggested that Mackwoods should be appointed Agents 

10 to look after the Estate, which would naturally moan they would 
sell the produce.

Q. The Estate belonged to whom ? 
A. Mrs. Marley and Mr. Marley.
Q. On whose behalf were you suggesting that Mackwoods should 

be appointed Agents ?
A. On behalf of Mr. and Mrs. Marley.
Q. By that time both the Marleys had appointed Jaleel as their 

Attorney?
A. I had not seen any Power of Attorney. I knew that they 

20 had mentioned the fact that they had appointed Jaleel to look after 
their interests.

Q. Did not Marley tell you that he and Mrs. Marley had appointed 
Jaleel as their Attorney?

A. I was told that Mrs. Marley had appointed Jaleel to look 
after her interests but not Mr. Marley.

Q. Jaleel was the Superintendent of Mackwoods ? 
A. Frankly, I would not be sure.
Q. When the A. I. C. C. loan fell off, do you know that there 

was a suggestion that the money should be raised from the Mercantile 
30 Bank on a mortgage?

A. I think so. yes.
Q. You were acting for the Bank on that matter?
A. I do not know whether we received any specific instructions.

There was a discussion. It was between Mr. Mariey and Mellaaratchy, 
on the one hand, and the Bank on the other.

Q. You have no recollection of your having acted for the Bank 
in that connection ?

A. I cannot remember.
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NO s 
Evidence*

-Continued

Q. Do you remember calling for a foe of Rs. '^,700/- including 
stamps and Mr. Marley saying that was too much ?

A. It may have been but I do not know.
Q. Then that was a matter which would have been ordinarily 

dealt by you ?

(Shown letter dated 18th October, 1960-D13): This is a letter 
written by my Finn to the defendant. Mr. Thampoe has signed this 
letter. \\"e have called for a fee in connection with a mortgage to 
the Mercantile Bank, including stamps, of Rs. 2700/-?

for
fi-
the
A.
Q-
A.
Q-

money
A.
Q-

Now you remember that you were going to draw up a bond 
Bank ?
Yes.
And you cannot tell why that scheme was abandoned?
No.
Did Marley toll you that it was ridiculous to pay all that 

to the Bank when ho had monies in the Bank ?
I do not think he did.
After the conference on 5. ',1. 61, did you have any other

conferences with all these people ? 
A . Xo.
Q. When the proposed mortgage to the Mercantile Bank failed, 

in connection with certain preliminary work you had done, you sent 
a bill for Rs. f>f>:&/- ?

Yes
By whom was that paid?
] do not know.

A.
Q.
A .
(Mr.
Q.
A.
Q.

Mi-. Adv. Thiagalingam
copv of it which he marks as - D15):

(Shown letter D15 to 'ho witness): 
Mrs. Marlcy.

The writer of this letter is

10

20

Adv. Thiagalingam produces bill dated 14. 11. 19(50 marked-1314).
1 put it to you that it was paid by Marley?
It may be but 1 have no idea at all. 30
On 5, '.i. 61 did you suggest either to Mr. Marley or Mrs. 

Marley that they may have Jaleel as their Attorney ?
A . No
(Shown letter dated 7. 1. 60 the original of which has been filed 

in District Court Balapitiya Case No. M-l'^07 under the marking Dl.
says that he would be putting a certified
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Mr. Adv. Amerasinghe objects to the contents of the document NO. s
as being proof of the facts referred to. (Witness reads out the third Evince*
paragraph of this letter.) —

Evidence of
Q. Can you remember now that both the Marleys had given a £?• A - Martensz- 

Power of Attorney to Jaleel ? Cr°" Exami£n
A. No. I do not remember. —Continued
(Mr. Advocate Amerasinghe objects to this question. He says the 

letter has been marked and he objects to the whole document D15 
being acted upon at all by Court)

10 Q. At the interview did Mellaaratchy say that he would look 
for a purchaser ?

A. Yes.
Q. Did you say: 'if you do not find a purchaser, Mackwoods 

must take over' ?
A. Yes.
Q. And did Mackwoods take over ?
A. No.
Q. On 15.2.61 you got a letter from the defendant ?
A. Ye*.

20 (Witness hands over the original of this letter from his file to 
Mr. Advocate Thiagalingam. Mr. Thiagalingam marks this letter dated 
15.2.61 marked-D16)-

Q. You have written to the defendant on behalf of Mrs. Marley 
in regard to the management of Borakanda ?

A. I think so.
Q. In D16 the defendant wrote to you that he had nothing to 

do with you, in effect ?
A. No, I do not think so.
Q. At the date of this letter (D16) were you acting for Mrs. 

30 Marley ?
A. I suppose in that context, yes.
Q. And you replied to this letter I'D 16) by a letter dated 18.2.61?
A. Yes.
(Mr. Advocate Thiagalingam produces letter dated 18. ^.61 marked- 

1)17): Mr. Thiagalingam reads out D17
Q. Did the defendant undertake to sell it ?
A. No.
Q. You were acting for Mrs. Marley ?
A. Yes.
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NO. 5 O. This was in February, 1961 ?
Plaintiffs ~ ^ 
Evidence /I. J- OS.
Enden^of 6 This was within 3 months of the purchase of Borakanda
D. A. Martensz- Estate ? 
Cross-Examina- . , Tdon A. res.
—Continued Q Then in M-irch, April, May, June & July nothing happsned ?

A. I was out of the Island.
Q. On 8th August 1981 you wrote to the defendant calling for 

the accounts of Borakanda Estate ?
A. Yes, in connection with Marley's Income Tax. It was not 10 

written by me.
(Mr. Advocate Thiagalingam produces letter dated 8. 8. 61 marked- 

D18) Mrs. Marley's income would be added to Mr. Marley's tax
Q. Did not Mr. Marley ever tell you that saving of Income 

Tax for him and his wife would ba profitable ?
A. No. I did not deal with the Income Tax sida of tho matter. 
Q. At no conference in I960 or 1931, did he tell you?
A. No.
Q. One thing is clear that, as far as you know, Mr. Marley had 

got no writing from the defendant prior to November 1960, in regard 20 
to what he was going to pay for the purchase price of Borakauda ?

A. As far as I am aware, no.
Q. The Last Will (P16A) was your draft ?
A. I think so.
Q. You could not attest his signature and you sent it to 

Proctor Bartholomeusz ?
A. Yes.
Q. It is usual for y.mr Firm when a case is filed outside 

Colombo to instruct a local practitionei to appear for your client ?
A. Yes. " 30
Apart from filing the proxy, everything is done by our Firm.
Q. The Last Will formulates pracisely the claim set out in this 

case ?
A. I do not know what the claim set out in the case is and 

I will have to look at the pleadings. (Shown plaint in this case) 
Tho plaintiff claims the money on the same basis as formulated in 
the Last \Vrill.

This is the Will dated 9. 10. 61.
Q. At that time you were also acting for Mrs. Marley ?
A. It is difficult to say for whom I was acting for during 40 

that time.
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Q. Mrs. Marley filed an action against the defendant in the NO. s
Balapitiya Court ? K£?

A. I have heard of it. I was not concerned about it. _ , — ,Evidence of
Q. Did your Firm or you suggest to Mr. Clarence do Silva to D. A. Martensz-A ->*• i *• i f\ *--' oss txsm i Hi-appear for Mrs. Marley ? tion
A. I do not know Mr. Clarence de Silva. I may know him by —continued 

sight.
Q. Within about 15 days of the Last Will you wrote the 

letter (P14) ? 
10 A. Yes

Q. Formulating the claim set out in the Last Will ? 
A. Yes, formulating the facts in the claim.
Q. In this letter you start the para: with the words: ''you 

recall the following facts"?
A. Yes.
Q. You refer to a discussion between Mrs. Marley and the 

defendant in your presence ?
A. Yes.
Q. Then under bracket (2) you refer to a cheque drawn by 

20 Mr. Marley?
A. Yes.
Q. From where did you get the particulars of that cheque ?
A. I believe the cheque number is referred to in one of the 

letters written tav me to De Silva & Mendis.
Q. And then you also refer to ;i cheque drawn to De .Silva &

Mendis under bracket (3) ?
A. Yes.
Q. Then the rest of the letter is only on instructions of Mr. Marley ?
A. Yes.

3° Q. The rest of the letter did not refer to any arrangements 
arrived at your office?

A. Yes.
Mr. Marley had told mo to file action. Mr. Adv. Thurairatnam 

knew me very well, and he saw me in this connection
Q. Thurairatnam told you what the defendant had told you ?
A. Yes.
Q. And the position was that the whole thing is incorrect?
A. No.
Q. Do you know that within 10 days of that Last Will Mrs.

40 Marley had sent a letter of demand to the defendant ?
A. No, I do not know.
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No s Q. You remember acting for Mr.-i. Marlev?
Plaintiff's ^ ^
Evidence A. It is very difficult to say acting for her. I gave her advice. 
Evidence;of O. Did you advise her to go into the Balapitiya Court and file
D. A. Martensz- „„•.;„„? J & J 
Cross-Examina- aCClOll f

tlon A. I did not advise her to do this.
—Continued ^-» T-V. i -.r -»»• i >i>Q. Did Mrs. Marley show you any letters written to her by the 

defendant ?
(No answer.J
(Shown a document filed in Balapitiya Case No. M-1207 bearing

No. (P3), a certified copy of which Mr. Adv. Thiagalingam produces 10 
and marked-D19):

I identify the signature as that of the defendant written to Mr. 
Clarence de Silva, Proctor & Notary. Mrs. Marley did not show this 
letter to me.

Q. Did you know that shortly after the Last Will the defendant 
took up a certain position that the money was Mr. Marley's money 
and that he was sacrificing time and labour to do this and that he 
was not working for Mrs. Marley?

A. I do not know.
Q. Read the second para: aloud to Court: (Mr. Adv. Amerasinghe 20 

objects to this question because the document is not in.)

This document has not yet been proved even though the defence 
has undertaken to call the defendant to prove this document. In the 
circumstances. I disallow the question.

Q, Shortly after the Lettor (P15) Mr. Thurairatnam telephoned you ? 
A. Yes. He telephoned to me sometime. I cannot say when. 
(Shown latter dated 13. 11. 61 which Mr. Adv. Thiagalingam produces 

marked-D20):
Mr. Adv. Amerasinghe objects to the document (D19) being on 

the record. D19 will be on the record till it has been admitted and proved. 30
(Adjourned for lunch):

Tntd:
District Judge.

29. 9. 64. 
REST/MUD:
DAVID A. MAARTENSZ: Affirmed. Recalled. 

Cvoss-exammination Continued 
Q. P14 was followed up by Plf> ? 
A. Yes.
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Q. And PL") was followed by this letter DVD dated 1:5. 11. 61 by NO. s
, AT mu • • -j ' Plaintiffsyou to Air. Thurairatnam ,J Evidence

A . \ 6S. Evidence of
D. A. Martensz-(mtnoss reads out this letter). cross-Exam ina-

Q. Are the contents of the letter correct? —continued
A. Yes.
Q. Marley had asked you promptly to file action?
A. Yes.
Q. And you sent H copy of that letter to Mr. Marley?

10 A. Yes
Q. Thurairatnam saw you thereafter?
A. Yes
Q. 1 put it to you that Thurairatnam said the whole thing was 

a make-up by the Marlevs?
A. No.
Q. And Thurairatnam told you that the only way to end this

was by probably finding a buyer ?
A. He probably said so.
Q. He rang you up and did you say that you wen* going to

20 Xuwara Eliya ?
A. I may have but I cannot remember.
Q. In point of fact, in December. 1961 to January l!M>y, were

you at Nuwara KHya ?
A. I cannot remember.
Q. You did not file the action in the month of December? 
A. No.
Q. On 1'^. 1. (>? you wrote a letter to Thurairalnam ? 
A. Yes.
(Air. Adv. Thiagalingam marks Letter dated \'i. 1. G'^D'^I): 

30 Q. 1 ^m instructed that Thnrairalnam ran<: vou up and you 
were not in office and in replv to a mess;i^. , he sent the loMer {I >'^1) ? 

A 1 cannoi ix/all.
Q. The next thing yon knew of this matter was Thurairatnam 

calling on you at the end of February with the document attested 
by Mr. Karunaratne (1)."))?

A. No. he called on me i.e. Mr. Alellaaratchy and Thurairatnam 
called on me on '1. '2. 62.
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N°- 5 I am reading from a letter I wrote to Mr. Marley. (Mr. Adv. 
Thiagalingum produces letter dated 3. 2. 62- D22):

Evidence of This is a copy of a letter written by me to Mr. M.arley.
D. A. Martensz- J J J
cross-Examina- Q. In the letter (D22) there was no indication that Mellaarafcchy 

tion accepted the correctness of any claim by Mr. Marley?
—Continued J J .7

A . He says that he agreed to pay.
Q. Or does this letter mean this: 'the defendant was willing to 

buy over the Estate and was willing to pay all amounts due to Marley' ? 
A. It means the same thing.
Q. Did Marley accept this proposal ? 10 
A. I had no reply from him.
Q. The next you knew was that on the night of 20/2 the 

Marleys had taken possession of the Estate ?
A. I do not know the date. The day that Thurairatnam and 

Mellaratchy called on me and showed me the agreement Do I knew 
about it. This would be at the end of February or the beginning of 
March.

Q. I put it to you you were expecting Thurairatnam to call on you ?
A . I was expecting to be informed.
Q. Would it be that Thurairatnam saw you after 12/1 and you 20 

wrote on 3/2 ?
A. He must have seen me after the 12th and I wrote on 3/2.
Q. You told Court that cither tlu> contents were mentioned to 

you or you read the document Do?
A . Yes. 

(Shown D5 from the record):
Q. The contents of Paras: 5 and 6 in D5 were either read by you 

or mentioned to you ?
A . Yes.
Q. And Para: 7 ? 30
A. Yes.
Q. I am told by the defendant that you read the whole of that 

document ?
A. I cannot recall having read the whole document.
Q. .According to the agreement Mrs. Marley was to pay off all 

the liabilities due to Mr. Marley?
A . Yes.
Q. And she was also liable to pay the money duo on the 

proposed mortgage on Borakanda Estate?
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A. Yes. NO. s
Plaintiff'sQ. Theareafter, Marley never raised the matter with you and Evidence 

you never raised the matter with him? Evident of
A VAO D- A- Martensz- 
/1 " *- Db - Cross-Exam ina-
Q. And, thereafter, he never wrote to you to file action against tlon anybody? -Con,inued
A. No.
Q. He lived after Thurairatnam and the defendant showed you 

the document (D5) for well over one year and 3 months?
10 A. I do not know exactly when he died.

Q. He was alive for the whole of 1962 ?
A. I do not know. I just do not know when he died.
Q. Till his death he never raised the question of any action 

against the defendant?
A. No.
Q. Do you know that shortly prior to this agreement (D5) 

Mrs. Marley had filed action against the defendant in the Balapitiya 
Court ?

A. I did not know till you mentioned it yesterday and I saw 
20 it in the agreement (D5).

Q. And she undertook to withdraw that action ? 
A. Clause 10 says it.
Q. Do you know that in spite of this Mrs. Mnrley obtained an 

Ex-Parte decree against the defendant?
(Mr. Adv. Amerasinghe objects to this question. Mr. Adv. 

Thiagalingam withdraws it.)
Q. In 1962 you were at Messrs. Julius & Creasy?
A. No.
Q. In April 1962?

30 A. No. I was with F J. & G. de Saram.
Q. The Executors appointed under the Last Will of Mr. Marley 

were the two senior partners for the time being of Messrs. Julius & Creasy?
A. I do not know.
Q. Who are the senior partners of Messrs. Julius & Creasy now ?
A. They are Mr. Naidoo and Mr. A. R. M. Fonseka. Mr. Naidoo 

is the senior partner. He is Arelupar Naidoo.
(Shown letter dated 5. 4. 62 written by Messrs Julius & Creasy which 

is produced marked-D23):



NO. s

Evidence of
D. A. Martensz-

—Continued

This letter has boon signed by Mr. JS'aidoo who is the plaintiff 
this case. 
g. Have you got this file in Court?
A . ]\Jo.

^r A(jv Thiagalingam calls for the file from the witness who 
is now at Messrs. Julius & Creasy):

Q. Julius & Creasy received a reply on 10.4.62? 
A. I do not know.
I left Messrs. F. .I.&G. do Saram on 1. 8. 62 (Shown letter dated 

17. 4. 62 marked - D24: Shown letter dated 18. 4. 62 marked - D25: 10 
Shown letter datod 5. 6. 62 marked - D26; Shown letter dated 12. 5. 62 
marked - D27; Shown letter dated 28. 5. 62 marked - D28):

Q. All these letters D24 - D28 have been signed by Mr. Naidoo, 
the plaintiff in this case ?

A. All except L>24 which has been signed by Mr. Mirando.
Q. The letters D25 - D28 have all been signed by the plaintiff 

in this case?
A . Yes.
(Shown a certified copy of a plaint dated 12th July 1962, filed 

in District Court Colombo Case No. 1003Z by Messrs. Julius & Creasy 20 
which is produced - D29)

Q. This is a plaint filed by your Firm ?
A . Yes.
Q. The plaint has been settled on instructions of your Firm by 

Mr. K. E. S. Amerasinghe arid Mr. H W. Jaya wardens Q. C. ?
A. Yes.
Q. The statement in Para: 3 that of the said consideration a 

sum of Rs. 275,(K >0/- was paid and provided by the plaintiff and 
her husband, H. J. (1. Marley. Is this con-eel?

A. No. 30
Q. And only a sum of Rs. 25,000/- was paid by Peter Mellaaratchy; 

Is this corect?
A . Y"es.
Q. Is this statement correct: 'that a sum of Rs. 275,000/- was 

paid and provided for by the plaintiff and her husband Marley' ?
A. That must include the Bank Guarantee money. It is partly 

correct and partly incorrect, because when Mrs. Marloy and Mellaaratchy 
borrowed Rs. 125,000/- from the Bank, they are paying that Rs. 
125.000/- to the Bank and when he .says that Mellaaratchv provided 
Rs- 2f),0< )(.)/-, he provided Rs. 25.000/-, plus half of what he »ot from 40 
the Bank.
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Q. When you lend me mone^ Es. 100,000/- and T buy something, NO. s,, . , ~,. -111 n Plaintiff'sis the consideration provided by you ? Evidence 
A. Tt is provided by you but you owe me the money. Evidence of^ - J J J D. A. Martensz-

Cross-Examina­ 
tion

— ContinuedRE-EXAMINED:
Evidence of

I have been quite frank in my evidence given in Court today. °- *• Martens*-/-\ r. i n»i T i T -i n i r A.I- j \r T i- D/-I Re-Exam i nationOn 6. 4. 6,2 I handed all Mr. Marloy s papers to Messrs Julius & Creasy. 
I also answered learned Counsel under cross-examination that to the 
letter (D22) dated 3. 2. 62 to Mr. Marley I received no reply. (Shown 
D22). I did not receive a reply from Mr. Marley to this.

10 Q. You were asked about the agreement (D5) ?
A. Yes.
Q. Were you aware at the time of any such agreement ?
A. No.
Q. Were you consulted in regard to this agreement?
A. No.
Q. .After the date of (D22) did you give any advice to Mr. Marley?
A. No. I was not in touch with them at all.
(Shown D6):
Q. Your attention was drawn to this postscript?

20 A. Yes.
Q. In reference to this postscript did you give Mr. Marley any 

advice ?
A. Yes.
I wrote to him that the additional sums of the stamp duty and 

the expenses and the guarantee must be included in the mortgage.
Q. Do you know whether Mr. Marley wrote to the defendant 

to that effect?
(Mi-. Adv. Thiagalingam objects to this question because Mr. 

Amarasinghe has tried to get the contents of a letter which he has 
30 doni^d having received.

Mr. Ads'. .Amnrn"4nyiin ^ ; iy s "'' h;is tried io addiicr evidence thai 
i lit;re \va> >uch a luiler.

Mr. Amarasinghe now is seeking to lead secondary evidence of the 
contents of a document which he had asked the defendant to produce. 
He says this document should have been marked in examination-in- 
chief and not in re-examination.

1 allow this question.)
A. Yes.
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NO. s Q. You became aware that Mr. Marley had written to Mellaaratchy 
regarding tiiat?

of ^ • ^ es> because he sent me a copy of that letter

— Continued A. Y('S.

(M.r. Adv. Thiagalingam objects to the document being produced.
It has been stated by defendant's Counsel that no such letter as 

is sought to be produced has been received. It is argued, therefore, 
that secondary evidence of that letter cannot be led in evidence. 
However, it is the case for the plaintiff that tins letter has been sent. 10 
Mr. Amerasicghe contends that this letter does arise in cross-examination. 
As to whether such a letter has been sent and received by the defendant 
will arise, of course, later on in the case. At the moment, the 
question is as to whether this document should now be produced.

I allow the document to be produced.)
This is the copy of a letter that, was sent on 4. o. 61 and this 

is the signature of Mr. Marley.
Mr. Adv. Amerasinghe produces this copy of the letter marked P17, 

Mr. Adv. Amerasinghe calls for letter dated 21. 2. 61 sent by Messrs. 
F. J. & G. de Saram to defendant. 20

(Mr. Adv. Thiagalingam hands over letters marked -P18- and P18A- 
to Mr. Adv. A mevasinghe).

Q, Did you write to the defendant's lawyers regarding this matter 
on 21. 2. 61?

A . Yes.
Q. Did you enclose a copy of that letter to the defendant with a 

covering1 letter dated 21. 2. 61 ?
A. Yes
(Shown P18): This is the original of that letter that. I sent.
Q. In this copy (P18A) you set out what has been s;iid by 30 

Mr, Marley in P17 ?
A. Yos.
(Mr. Adv. 

P18A from Messrs.
Amerasinglu! produces letter dated 28. 2. 61 in reply to 
srs. Do Silva & Mondis marked -P19)

Mr. Adv. Thiagalingam says lie has no objection after looking 
at P19.

(Mr. Adv. Amerasinghe produces copy of a letter dated 27. ,2. 61 
to Messrs. De Silva & Mendis which is referred to in P19 marked - P20):

Q. It is suggested that in January 1961, Mr. Marley dishonestly 
started claiming those monies us loans and that thev wen* not, in 40 
fact, loans ?

A . 1 would say it is nonsense. 
(Shown P11A).
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Q. You were shown this document and you wore asked NO. s 
whether you got Mrs. Mar ley to make this endorsement. Did the elTd^nce5 
original of this document come into your hands ? —

Evidence of
A. No. D. A. Martensz- 
_ -„. , , . ...» Re-Examination
Q. Did you ever see this original? -continued
A. No.
Q. You were asked about this letter (DIG) which was taken out

of you v file ?
'A. Yes.

10 Q. This letter sets out the proposal with regard to this purchase
at the date of (DIG)?

A. Yes.
Q. Did these proposals materialise?
A. No. The loan from the A. I. ('. C. did not materialise.
Q. In this letter (D10) you refer on the second page to Cheque 

No. 591427 for Rs. 50,000/- in favour of Mellaaratchy which he has 
handed to you this morning ?

A. Yes.
Q. Is that the cheque which Mellaaratchy brought with the letter 

20 from Mr. Marley ?
A. Yes.
(Shown cheque P7) This is that Cheque No. 591427.
Q. Did Messrs. De Silva & Mendis at any time write to you 

repudiating the claims made in your letters? 
A. No. 
(Mr. Adv. Thiagalingam objects to this question):
Q. There were several Partners at F. J. & (1. de Saram and they 

have several assistants ?
A. Yes.

30 Q. And is your work systematically divided?
A - Yes
Q. And you have a large clientele?
A. Yes.
Q. In this instance, the Mercantile J>ank Ltd. was the client of

Messrs. F. J. & (J. de Saram at the time and so was Mr. Marley?
A. Yes.
Mr. Tampoe attended to the mortgage matters in this Firm. 

This is the gentleman who wrote for me when I was in England.
Q. (D13) has been written on 18. 10. 60?

JO A. Yes.
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NO. s This has been signed by Mr. Tampoe. T say this is by Mr. 
Tampoe from Ins initial "T/RA".

S- You said that you ceased to have anything to do with 
o. A. Martensz- Marleys affairs from <>. 4. 62 ?
Re-Examination.
— Continued A . Yes.

Q. What was Mr. Marley's interest in this transaction in which Mrs. 
Marley and Mr. Mellaaratchy were interested in ?

A. I would call it financial.
Q. Do you personally know anything about the actions filed in 

the District Court of Colombo and the actions filed in the District 10 
Courl of Balapitiya ?

A. No.
Q. Were you at that time giving Mrs. Marley any advice on 

any matters?
A. No.
I was asked about the conference at Nuwara Eliya and I answered 

that I invited myself there. (Shown D8): This conference was held 
after this letter D8. In the last paragraph of (D8) T had suggested 
on a meeting and Mellaaratchy attended that meeting and he did not 
deny that those monies belonged to the Marloys. 20

(Mr. Adv. Tniagalingam says he wants to cross-examine this 
witness on the documents produced in re-examination from P17 on­ 
wards.

I allow the application.) 

Evidenceof FURTHER CROSS-EXAMINED:
D. A. Martensz-
Further Q. P17 contains the full signature of Marley?
Cross-Examina-

A . Yes.
Q. In P17 Marley writos to the defendant: "you wrote to me 

on 12/1 and it instructed De Silva and Mend is to draw up a 
secondary mortgage in my favour". The reference is to D6 ? 39

A. Yes, with ihe postscript.
(Shown D30 which is a carbon of (D6) without the postscript.)
Q. Did anybody toll you the circumstances in which the post­ 

script came to be* made?
A. No.
Q. In (D6) there was no reference to anything except the 

Rs. 50,000/-?
A . Y t-s.
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O. In pursuance of that vou wrote Jotter P18? No 5
r • Plaintiffs 

A. Yes. Evidence

Q. Marley sent this to you with a covering letter? Evidence of
A -\r D. A. Martensz- 

A. I OS. Further
Q. Marley sent to you (D6) with the covering letter (D7)? Cro« Exami J*on
A . Yes. —Continued

Q. In pursuance of D7 it was that you wrote P18 and PISA ? 
A. Yes.
Q. The first para: of P18A wherein you quote the postscript 

10 on D6 is referable to D6 & D7y
A. Yes.
Q. The rest of (P18) where you refer to Rs. 17,004/-, Rs. 125,000/- 

and Rs. 50,000/- you did on your own ?
A. Not on my own. We had to meet in early February and 

discuss it.
Q. You sent a letter similar in terms to P18A to Messrs, de 

Silva & Mendis ?
A. P18A is a copv of the letter that I sent to Messrs. de Silva 

& Mendis ?
20 Q. To P18A De Silva & Mendis wrote to you P19?

A. Yes.
Q. Did yon follow it up ?
A. Reminders were sent. De Silva & Mendis did not tell anything 

about it.
I was on leave and apart from sending reminders, nothing seems 

to have happened. I went to England in early March 1961, and 
I returned in .July 1961.

Q. After you returned did you take anv steps with Messrs, de 
Silva & Mendis in regard to the contents of P18A ?

30 A. No. I took no action. I sent a letter of demand but I cannot 
remember the date.

Q. Only you sent the letter of demand. After the Last Will you 
took no further action ?

A. If it is merely a question of the date, at the moment I do 
not know the date. If the letter is dated after the Last Will, then it 
is dated after the Last Will. Till the lettar of demand I took no action.

iPIS) was sent to Mellaaratchy and there was no acknowledgment 
by him.

Q. On the other hand, De Silva & Mendis wrote to you (P19) ? 
40 A. Yes:
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p NO. s Q. Did you tell Mr. Marley 'nothing is coming out of this'?
Evidence. A. As I Said, I \VRS away

Evidence o^^ Reminders wore sent. When I came back I took no action.
cross-Examina- Q- After you came back did you toll Mr. Marley that you wrote 

tion several times but you had received no reply?
A. I went to sec Mr. Marley somewhere at the end of July and 

no doubt reported to him that nothing has happened. This was 
merely later saying that I was coming up.

Q. Did Marley not toll you to file action ?
A. I think he did. 10
Q. Did you file action ?
A. No. 1 sent a letter of demand. I did not do it in July or 

August.
Q. Till the Last Will came along in September you did nothing?
A. That is so.
(The letter to Mellaarafcchy (P17) is read out):
I advised him that his mortgage must cover all liabilities.
Q. Till Marley died no action was filed on his behalf?
A. Yes.
Q. PI7 was never sent by Marley? 20
A. I have got a copy from him.
Q. ,As to whether he sent it or not, you do not know?
A. I know it.
1 do not know whether Marloy came to Ceylon when he was 19 

years ol' age. He was a clever business man. 1 do not know 
whether he came without a cent to this country. He was not a money 
lender. He invests money on mortgages. I do not know whether he 
lends money on promissory notes.

Q. I put it to you on receipt of your letters P18and P18A, Peter the 
defendant saw Mr. Marley. Do you know that ? 30

A. No.
Q. When you mentioned to Marloy that nothing came out of it, 

Marley's only reply was 'file action'?
A. We had a discussion and, I think, it was likely he said file 

ac'tion, and that was in .July.
Q. Did Mm/ley at any time tell you in I960 or 1961: "leave the 

defendant alone. He will make good. Do not harass him"? 
A. .No.
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FURTHER RE-EXAMINED NO s
Plaintiff's

I was asked regarding the contents of P18A where I have quoted Evidence 
the postscript in (D6) in P18A. The rest of P18A I denied that Evlden ~of 
I did it on my own. D. A. Martensz-

Q. On whose instructions did you write this part of the letter? Re-Examination. 
A. On Mr. Marley's instructions.
Q. Have you a personal interest in this matter apart from that 

of a professional man ?
A. No. I was doing my duty by my client.

10 Initialled ..
District Judge. 

29. 9. 64.

Further hearing on 16th, 17th & 18th November 1964.
16th November, 1964. 

FURTHER HEARING.
Appearances same as on the last date. 
Parties present
At Page 47, 5 lines from the top, Mr. Adv. Amerasinghe states 

that the answer given by Mr. Maartensz should read: "Mrs. Marloy 
20 and Mr. Mellaaratchy".

Mr. Adv. Thiagalingam states that the record is correct.
Mr. Adv. Amerasinghe closes the case for the plaintiff reading in

evidence P1-P20.
Initialled.... .......... ...

District Judge. 
16. 11. 64.

No. 6. NO. 6
Defendant'sDefendant's Evidence. Evidence.

DEFENDANT'S CASK:
P. M. P.

30 Mr. Adv. Thiagalingam Calls. Nanayakkara-
ExaminationP. M. P. NANAVAKKARA: Affirmed 5S. Proctor S. C. & N P. 

Colombo.
(Shown Lease No. 3341 dated 20th February 1962 and marked 

D4 in District Court Balapitiya Case No. 1207).
I attested this lease. This is a certified copy.
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No. 6
Defendant's
Evidence.

Evidence of
P. M. P.
Nanayakkara-
Exami nation.
— Continued

Mr
Q-
A.
Q-
A/I .

Q.
A.

Mr. Adv. Thiagaliugam marks the certified copy of this loase-D31.
Who gave you first instructions to draw up this lease?
The lessees.
Had you known them before ?
No.
Was there anybody who knew you who came with the lessees ?
The first witness on the lease Mr. Leslie Samaranayakc 

was known to me. He wax at one i;ime a Member of Parliament. He saw 
me on the previous day to the day on which the lease was signed.

Q. When were you first given instructions regarding this lease? 10 
A. The previous day to the execution of the lease ho came

home and gave me instructions and asked me to prepare a draft deed
of lease to be approved by the lessor.

I told him that I wanted to know where the land was situated 
and he said that it was situated somewhere in the Galle District and 
he said that he would bring tho schedule and the necessary papers 
tomorrow to be written. He said that they were dispensing with the 
search.

Q. The next day were you given the particulars?
A. Yes. Early in the morning I gave the draft to him and he 

approved it. I went with them to the Galle Face Hotel. This was on 20 
the day the lease was signed.

Q. Who did you see at the Guile Face Hotel?
Mr. Marley and Mrs. Marley. I had not known them before. 
Mho introduced you to them? 
The witness Mr. Samaranayako.
Did you examine title ? 

A . No. They gave me a dispensation certificate.
Q. Did Mr. Marley tell you anything. ?
A. He said the property belonged to his wife who would sign tho 

lease. They did not tell me anything else. 30
Q. Why was ihis hurry about ihe lease?
A. They told me that someone was in possession of something

or ot'ior. f \\as not listen in<j '«> the co'iivf rsation.

A.
Q-
A.
Q-

Q. Uef. \\ar-i >i<jiic(l. \vluit
A. 1 read and explained the Lca>e to ihe parties.
Q. Was Mr. Marloy present throughout?
A . Yes.
Q. Do you know now that the property did not belong to Mrs.

Marley solely ?
A. Yes. 40
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Q. Did you know it then at the time the lease was signed?
A. I did not know r<> whom it belonged. Evidence.
Q. You were asked to bring a protocol? £v$enpceof
A. Yes. I have brought it and it is before me. Nanayakkara-

0 Examination
Q. On the face of the protocol is there a dispensation from search ? —Continued
A. Yes.
(Mrs. Marley is sent for):
Q. ('an you recall this lady?
A. Yes.

10 Q. Has she signed this protocol?
A. Yes.
(Mr. Adv. Amorasinghe objects to this witness remaining longer 

in Court
Mr. Adv. Thiagalingam states that he does not mind her being in 

Court,
Mrs. Marley is a witness in this case and she is asked to stand out.)
I recall the lady who was in Court and she has signed this 

protocol. On the top of the protocol under title examined and search 
dispensed with is the name written. She has signed first and the two 

20 lessees have signed below.
Q. Can this protocol be left in Court?
A. Provided it is returned to me because this belongs really to 

the Registrar General.
(Mr. Adv. Thiagalingam marks the protocol - D32) D32 is in the 

custody of Court.)

Cross-Examination. Nil.

Mr. Adv Amorasinghe submits that he is not cross-examining this 
witness as he states his evidence is nov relevant.

At this stage, Mr. Adv Thiagalingam moves to put one more 
30 question to the witness and moves to examine this witness again.

Mr. Adv. Amerasinghe objects. 
I refuse the application.

S
District Judge. 

16. 11. M.
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No. 6
Defendant's 
Evidence.

Evidence of 
Clarence 
L Silva- 
Exami nation.

CLARENCE LLEWELLYN SILVA: Affirmed 54. Crown Proctor, Balapitiya. 
I was the Proctor for Mrs. Marley in District Court Balapitiya Case 
No. M-1207, a case filed against the Defendant in this case.

Q. In connection with that matter on 12th October 1961, you 
addressed a letter filed in that case marked (P2), to the defendant?.

A. Yes. This is a copy of that letter.
(Shown letter marked P2 in Case No. M-1207): (Mr. Adv. Thiagalingam 

marks a certified copy of fhis letter-DBS):
Q. And you got a reply to that letter from the defendant dated 3rd 

November 1961. marked P3 in that case? 10
A. Yes.
(Mr. Adv. Thiagalingam marks a certified copy of that letter-D34):
Q. Thereafter, you wrote to the defendant a letter of the 22ud 

November 1961 ?
A. Yes.
(Mr. Adv. Thiagalingam marks a certified copy of this letter-D35):
Q. To which you received a reply dated 8th December 1961 from 

the defendant ?
A. Yes.
(Mr. Adv Thiagalingam marks a certified copy of this letter along 20 

with the envelope-D36):
Certain documents were handed by me to plaintiff's Counsel and 

1 brought them along. I waa questioned about these letters by the 
Plaintiff's Counsel.

Q. You filed action for Mrs. Marley on 6. 2. 1962?
A. Yes.
(Mr. Adv. Thiagalingam marks a certified copy of the plaint-D37):
Q. Summons was served in the Balapitiya case?
A. Yes.
Q. The defendant did not come on the returnable date? 30
A. No.
Q. And you led evidence ex-parto?
A. I moved for ex-parte trial.
Q. Do you now know about the existence of the Agreement (D5)

between Mrs Marley and the defendant?
A. Yes.
Q. But you did not then know about the agreement attested by 

Mr. Karunaratne?
A. No.
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Q. Ai the time of the ex-parte trial you did not know about Defendant's 
the existence of the agreement (D5) attested by Mr. Karunaratne? Evidence.

A . No. Evidence of
CiarenceO. You did not know it at the lime you moved for ex-parte L. suva-trial? Examination
— Continued

A. No.
Q. Thereafter, the defendant sought to have the ex-parte order 

vacated ?
A. Yes.

10 Q. Mr. L. W. de SiJva, Q. C. appeared in that case?
A . I do not think he is a Queen's Counsel.
Q. At that inquiry where the defendant sought to vacate the 

Order Nisi, evidence was led, documents were marked and the decree 
was vacated?

A. Yes.
Q. And costs were ordered against Mrs. Marley?
A . Yes.
The case has been fixed for trial on the 14th of next month at 

Balapitiya and our Counsel is Mr. Adv. Amerasinghe.
Q. Do you know a roan by the name of Arthur de Soyza ?
A. Yes. He is a client of mine. He is a man of means.

20 Q. Does he have cases in Court there ?
A. He has quite a bit of recovery cases. I know that ho lends 

money.
Q. When there was trouble between Mrs. Marley and the defendant 

did Mr. Soyza have any claims against the defendant ?
A. Yes. I have sued the defendant in this case.
Q. You have filed action against the defendant in this case on 

behalf of Soyza?
A. Yes, to recover Rs. 7,50U/~ on a cheque.
Q. I believe the defendant was allowed to pay by instalments at 

30 the rate of Rs. 250/- a month ?
A. I am not sure about that but decree was entered against him.
Q. Is it right that you suggested to Mr. Soyza to file that 

action because of the trouble between these people?
A. No. I did not suggest it. It was not my business to do so.

Cross-examined: Evidence of
Q. The answer was filed by the defendant in that case?

, ~, T a- -< • • 11 Cross Examina-A. Yes, after decree nisi was vacated. tion
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No. 6
Defendant's 
Evidence.

Evidence of 
Clarence 
L. Silva- 
Cross-Exami na­ 

tion
—Continued

Evidence of 
M. A. H. de 
Soyza-
Exami nation.

(Mr. Adv. Amerasiugho moves to mark a cer rifled copy of the 
answer P21 - dated 20. 2. .1904.)

Re-Examination: Nil.

Sgd
District Judge. 

16. 11. (54.

M. A. H. de SOYZA: Affirmed, (if). Retired Superintendent of Estate 
Colombo.

I WHS the Superintendant of Sir Ernest de Silva's Estates. I was 
for 45 years working under Sir Ernest. I am worth about a 10 
lakh now. \ was worth about 8 lakhs. T gave my properties to my 
two daughters.

Q. Were vou for some lime the Superintendent of Borakanda
Estate ?

A. Yes, till it was sold to Mrs. Alarloy and Air. Mellaaratchv. 
Q. Did you give any monev to run that estate?
A. When I gave over Mr. Marloy asked me to help him saying 

that ho would settle me later. Mr. Marley asked me for advances 
of monies saying that ho would settle me later. I advanced up to 
Ks. 7,000/- and I got a cheque for that amount. 20

Q. What happened to that Estate in 1962?
A. In 1962, 1 heard that there was some trouble. I happened to 

be in the ('our, house one day and Mr. (Marenco de Silva told me 
to collect my money soon.

Q. When you board there was trouble, did you yo ;md see 
anybody on the Estate?

A. I went to see Mr. Marley when I heard that he was on the 
Estate. This was about y5t.li February, 19(52.

Q. What did you ask Mr. Marley?
A. I spoke to him and I asked: 'what about my money' 30
Q What did Mr. M;»r!ey *»y ?
A. He said rb:iv lie eamioi. si-ill" me almn- Mr. M«-'[la.ar:c|j\- 

wouli! be coming on UK 28th and he asked me lo come un tha; 
day. I wont on the 28th at about 10 or 11 o'clock.

Q. Did you meet anybody there ?
A. Yes. I saw Mr. Marley, Mrs.Marley and Air. Alellaaratchy and 

there was another gentleman.
Q. What did Mr. Alarley tell you ?
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Mr. Adv. Amcrasingho objects to the contents of what M'r. Marioy NO. 6 
has said to go in. The question is withdrawn. '

(Contd:) Mr. Marley spoke to Mr. Mollaaratehy and Mr. Marley told Evidence of
me that he had asked Mr. Mellaaratchy to check my hooks and M. A. H. de
receipts and to pay me and that he undertook to pay me. Examination

Q. Did Mr. Marley say that he was buying the Estate? -Continued
A. He said that Mr. Mollaaratehy is selling the Instate and that he 

is buying a share from Mr. Mellaaratchy.
Mr. Mellaratclry told me that he would settle me when he gets 

10 the money.
Q. How much was Mr. Mollaaratchv going to get from Mr. 

Marley?
A. They were talking about one lakh, and that he was going 

to buy a share for one lakh.
Q. Later on, when MY. MeHaaratehy did not pay you the money 

whar did you do?
(This question i> withdrawn): 
Q. Have you recovered that money '(
A . I filed action through Mr. Clarence de Silva and got judgment. 

20 Q. \Vliy did you file action ?
A. 1 waited for about o or 4 months and every time I saw 

Mr. Mellaaratchy he said: 'I did not get the money from Mr. Marley'. 
Q. How much has he paid now? 
A. He has paid me Rs. 5.500/- in instalments of Rs. y.")0/-.
Q. Did you attend a conference at Mr. Amerasinghe's Chambers 

in connection with Borakanda Estate ?
A. Yes.
Q. Who told you to go there?
A . Mrs. Marley.

30 Q. Has Mrs. Marloy written to you recently?
A . Yes.

CROSS- EXAMINATION: Evidence of
M. A. H. de

I am 65 vears of age. When I saw Mr. Marloy he was about ^0/7a'
T i • • ' ifip-> ^ i • jv i. • \ i. irw-.Y • Cross-Examma-my age. I saw him in 19o2. I saw mm first in August I960 i. e. don 

just after Election time. That was just before he purchased Borakanda 
Estate and I was the Superintendent at the time under the previous 
owners.

Q. You will be surprised to know that Mr. Marley was 85
years of age at that time ?

40 A. Ho appeared to In 1 like me.
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No. 6
Defendant's 
Evidence.

Evidence of 
M. A. H. de 
Soyza- 
Cross- 
Exami nation
—Continued

Q. You met Mr. Marley in August 1960 and, thereafter, when 
next did you meet him?

A. When they came to take over the Estate. By 'they' I mean 
Mr. Marley, Mrs. Mariey and Mr. Mellaaratchy. This was to take over 
from the persons who .sold it to them.

Q. You left the Estate at that time?
A. 1 left but they asked mo to help their Superintendent for some 

time. I was on leave for 3 months and they asked me to stay there 
and to help their Superintendent.

Q. The new owners asked you to help them? 10
(Mr. Adv. Thiagalingam objects to this question.)
Q. The new owners being Mr. Mellaaratciiy and Mrs. Marley?
(Mr. Adv. Thiagalingam objects to this question).
(The witness is asked to stand down.)
Q. When you said 'they' in your previous answer, 1 suggested 

to you that they were the owners Mrs. Marloy and Mr. Mollaaratchy ? 
A. Mr. Marley and Mr. Mellaar.itchy spoke to me. 
Mr. Marky was there and another gentleman. Mr. Marley 

Mollaaratchy aiv the persons whom I referred to as 'they'. 
You helped them for about .'> months after the sale ? 20 
Yes.
When did yon cease to have anything to do with this Estate ? 
After 3 months I was offered another place by my previous

and Mr
Q-
A.
Q-
A.

proprietors. 
This was in

Q. Till
A.
Q-
A. 
He
fi.

April 19'31 and T took up my new job then, 
when did you assist in regard to Borakanda Estate ? 

From Ihe date of the sale till about the end of March 1961. 
As a matter of fact, the purchasers had their own Superintendent ? 
Yes. They had a Superintendent but ho could not do anything, 

was one Mr. Thomas Fernando.
Between December I960 and March 1961, did you meet 

Mr. Marley ?
A. In February 1961 I met him on the Estate.
Q. Why did Mr. Marloy visit the Estate on that occasion ?
A. They were there.
Q. In February 1961?
A. Yes (Witness is uncertain):
There was some trouble on the Estate and they were there.
Q. At this date in February when you met Mr. Marley troubles 

had occurred ?
A. Earlier there wero some troubles. After thai; I went to the 

Estate to see what the trouble was.

30

40
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Q. You first met Mr. Mar-levin August 1980 before the purchase ? NO. 6
A TPS " ' Defendant's /f . JL eb. Evidence

Q. You next met Mr. Marley in December 1960 when they took Evidence of 
over possession from your employers ? £• A - H - de

A. Yes. Examination
Q. How long after the taking over of possession from your C3""nued 

previous employers did you meet him ?
A. Over one year.
Q. February 1981 would be how many months after the taking 

10 over?
A. Two months after. They took possession in December, 1959.
Q. The trouble was about one year after they bought ?
A. About that much.
Q. Not a few months after ?
A. That I cannot say.
Q. The property was purchased on 29th November, 1960?
A. I do not know.
Q. It was bought on 29th November 1960 and possession was 

taken in December, 1960 '! 
20 A. Yes.

Q. Will you accept that it was bought in November 1960 and 
possession was taken in December 1960, and not in 1959 ?

A. It was in 1959.
(Shown a deed-P13):
Q. This is the sale of Borakarida Estate to Eileen Florence 

Marley and Peter Mellaaratchy ?
A. Yes.
Mellaaratchy and Mrs. Marloy bought a part of the Estate of which 

I was the Superintendent (Witness reads the date as November, I960:)
30 The sale by my employers to Mrs. Marley and Mellaaratchy was 

in November, 1960. They came in August 1960, to see the property.
Q. After this deed was signed, they took possession ?
A. Yes.
Q. You said that it was in the December of the year in which 

they bought the property?
A. Yes.
Q. You know that Potor Mellaaratchy was managing this Estate ?
A. He used to visit the Estate. I do not know who was managing 

the Estate.
40 Q. Then troubles arose?

A. So I heard but I do not know.
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No. i 
Defendant's 
Evidence.

Evidence of 
M. A. H. de 
Soyza- 
Cross 
Examination
—Continued

Q. Then one clay you went there to the Estate. You went 
there because you heard Mr. Marley was there? 

A. Yes.
Q. On that dale was Mollaaratchy managing the Estate? 
A. When I went there Mellaaratchy was not there. I do not 

know who was managing the Estate.
Q. What was the nature of the trouble you heard about?
A. I heard from Mi. Clarence de Silva that there was trouble

on the Estate but I do not know what the nature of the trouble was.
Q. Then on that day, you say, that Mr Marley told you 10 

something ?
A. Yes, that was on the 25th of February 1961. 
Q. Of that date, you are certain ? 
A. Yes.
On that date I mot Mr. Marley. There was Mrs. Marley and there 

was another gentleman. I did not known him then. Now I know him 
He was one Mr. Jayatilleke.

Q. You never knew him before ?
A. I knew him before. I know his father very well.
Q. For how long had you known his father? 20
A. I knew him for over 20 years. His father was a Notary 

Public at Ambalangoda. The first day T saw him was in February, 
1961.

Q. Mr. Jayatilleke and Mr. & Mrs. Marloy were there on that 
occasion ?

A. Yes.
Q. What did Mr. M'-uioy toll you on that occasion?
A. He told me that he was expecting Mr. Mellaaratchy on the 

28th and asked me to come on that day to see to my accounts and 
to settle me. 30

Q. Your account was about Rs. 7.000/- on this date ?
A. Yes. That is all I had to get.
Q. That Rs. 7.000/- was money you had given to Mr. Mellaaratchy ?
A. No. I gave Mr Fernando. There was another Superintendoni 

on the Estate. I gave it to whoever was the Superintendent of the 
Estate.

Mr. Marley asked mo to give on a. receipt from the Superintendent.
Q. Why did you sue Mr. Mellaarutchy for this Hs. 7,0< )(>/-?
A. Because on the 28th Mr. Marloy and Mr. Mellaaratchy spoke 

about my account and he said: "Peter, now you can settle Mr. Soyza." 40 
Mr. Mellaaratchy said: "Yes, Mr. Sovza. I am selling my share and 
for the present T will give vou a cheque."
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Q. Mr. Mellaaratchy gave you a cheque? NO. 6
, , r ' " Defendant's 

A. \ 6S. Evidence.

I waited for about 3 months because Mr. Marley promised to ^'^""de 
take me back. This is why I gave the money. Mr. Marley promised Soyia- cross
, i i , i • T " Examinationto give me back the job.

Q. Do you know Mr. Samaranayake ?
A. No.
Q. On the 28th February vou got a cheque from Mr. Mollaaratchy ? 
A. Yes.

10 Q. And you went away?
A. I was there for some time. 1 went away on the 28th itself.
Q. After that did you ever meet Mr. Marley? 
A. No.
Q. So you have met Mr. Marley in your life time on three 

occasions only? 
A. Yes.
Q. How long did you converse with him on the first occasion 

when he came to see the Estate?
A. I took him round the Estate.

20 Q. On the second occasion when those persons came to take over 
possession how long did you talk to Mr. Marley ? 

A. About 4 hours.
Q. What were you discussing - the management of the Estate? 
A Yes.
Q. Then you met him again on the 25th of February ? 
A. Yes.
Q. How long did you talk to him on that occasion? 
A. Not even for one hour.

Q. On the 28th, the date you got the cheque from the defendant 
30 how long did you talk to him?

A. That was also for about an hour.

Q. You said that Mr. Marley said he was buying the Estate? 
A. He said that he is buying Mr. Mellaaratchy's share.

Q. Why did he tell you that?
A. Hecause he asked Mr. Mellaaratchy to nettle my sum of 

Rs. 7.000/-.
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No. 6
Defendant's 
Evidence.

Evidence of 
M. A. H. de 
Soyza- 
Cross- 
Examination
—Continued

Q. Because of the amount of Rs. 7,000/- duo to you, that Mr. 
Marley said he was buying this property?

A. Not because of my Rs. 7,000/- He said that he was buying 
a share and he gave me the assurance that Mr. Mellaaratchy would 
give the Rs. 7,000/~ from the purchase money.

Q. You were asked about a conference at my Chambers?
A. Yes.
Q. You know where my Chambers are?
A. Yen, in Hultsdorf.
I was asked to come to Hultsdorf to the office of Messrs Julius 10

& Creasy. So I went to the office of Messrs Julius & Creasy and
from there they took me to the Law Library.

Q. And there you met me?
A. I cannot remember. Only once I went there. When I said in 

examination-in-chief that T went to Adv. Amerasingho's Chambers, it 
is a mistake.

Q. You were asked by Messrs Julius & Creasy to attend a conference 
regarding what case ?

A. I do not know the case. It was regarding the position of 
Estate when I gave charge - regarding the condition of the Estate 20 
when I gave charge.

Q. Were you asked to compare the condition of the Estate 
when you gave over to the condition of the Estate at the time you 
went to the office of Messrs Julius & Creasy ?

(Mr. Adv. Thiagalingam objects to this question. He says Mr. 
Amerasinghe cannot get in an indirect way what somebody else has 
said.

Mr. Adv. Amerasinghe says he is asking this witness whether he 
was asked to compare the condition of the Estate at one time and 
the condition of the Estate at another time. 30

I uphold the objection.)
Q. When were you first asked to give evidence in this case in 

Nuwara Eliya by the defendant?
A. I got summons somewhere last week or so.
Q. Before you got summons were you told that you were going 

to be summoned ? 
A. Yes.
Q. You were told so by the defendant Mr. Mellaaratchy? 
A. Yes.
Q. Where did he tell you that ? 40
A. I met him at Colombo. I live at Balapitiya as well as at 

Colombo. T livo longer at Dehiwela.
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O. Have you been to Borakanda after you left on the 28th of NO. 6
TT -u KI/'io ' Defendant'sFebruary, 1901? Evidence

A. I have gone to Borakanda and I have been there. Evidence of
Q. Have you met the defendant Mr. Mellaaratchy there after you *• ^ H de

left on the 28th? cJSS'
* -^ Examination 

A - lNO - Continued
Q. Then the defendant met you at Colombo one day and told 

you that he proposes calling you ;is a witness in this case?
A. Yes. 

10 Q. How long before you received summons was that?
A. That was somewhere last month or so.
Q. You have seen tlie Estate several times after February, 1961 ?
A. Yes.
Q. What was its condition to the time at which you handed 

over ?
(Mr. Adv. Thiagalingam objects to this question as it is irrelevant. 

Mr. Adv. Amerasinghe moves to withdraw this question.)
Q. I surest to you Mr. Soy/a that your story about Mr. Marley 

having told you that he was buying this Estate from Mr. Aiellaraatcliy 
is not true ?

20 A. It is true.
RE-EXAMINED; Evidence of

Q. You saw the plaintiff's Oounsel showing you a deed and soyza-
this is a deed of Salt* ? Re-Examination

A. Yes.
Q. The (late of this deed is 29th November 1960?
A. Yes.
Q. How long after that was it that, you got tins cheque from 

the defendant ? 
30 A. One year. I think.

Q. Within that year were there troubles on the Instate ?
(Mi 1 . Adv. Amerasinghe objects to this question because it does 

not arise from cross-examination. For the moment this question is 
withdrawn.)

Q. In I960 the purchasers bought Borakanda Estate? 
A. Yes
Q. After they bought the Estate were you living on the Estate* for 

some time ?
A. Yes, for about ."> months.

40 Q. After that, what did you do?
A. I came homo and then 1 was offered a job bv my previous
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Defendant's proprietors.
Evidence. Q- After you left the place and before you got that cheque,

e of were thcro troubles on the Estate ?
' de A - There were labour troubles.

Re-Examination. Q Before you heard from Mr. Clarence de Silva and you went 
to the Estate, did you know that there wore any labour trouble on 
the Estate?

(This Question is disallowed.)
The first Superintendent of the Estate was Thomas Fernando 

and after that-1 forget his name now. Tt was Mr. Weerawarclena 
and he was the Superintendent of the Estate. 10

Q. You told plaintiff's Counsel that you <>ot the cheque sometime 
in February, 1961?

A. Yes.
Q. You know, as a matter of fact, now that the sale was in 

1960 December?
A. Yes.
Q. Is the date 1961 correct or is it 19<>v?
A. It is 1961. In 1961 February I met them on the Estate.
Q. Do you know now that the sale was in December. 1960 ?
A. Yes, from the deed shown to me by plaintiff's Counsel. 20
Q. February 1961 is how many months after that deed?
A. About 13 months.
Q. Who is on the Instate now?
(Mr. AdA~. Amerasinghe objects to this question because it is 

irrelevant. I allow this question.)
Q. Who is in possession of the Estate now?
A. Mr. Jayatilleke is there.
Q, Is thti the man thai you saw when you spoke lo Mr. Ala Hey 

,-ibou! t In- monies due?
A . Yes. 30
Q. BY COURT: How did you know that Jayatilleke was there?
A. I used to pass that way and I knew it. T have some other 

properties there.

Sgd
District Judge.

16. 11. HI. 
(Adjourned for lunch)
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RESUMED: NO. 6
Defendent's

R. M.S. KARUNARATNE : Affirmed 43. Proctor Supreme Court, EvidenceL 
Balapitiya. lviMencce of

*- J R. M. 5.

I am a Proctor and I have been practising for the last 17 Examination 
years. I am practising at Balapitiya. I know Proctor Welikala and 
I have known him for the last about 6-8 years. Often when I 
have executed deeds outside my jurisdiction I have to get his help. 
Messrs Julius & Creasv have, in fact, sent mo one case. (Shown 
letter dated 10. 4. 62 which is marked D38 from Mr. Wolikala to 

10 Messrs Julius & Creasy. Shown Jotter dated 29. 4 62 marked D39. 
Shown letter dated 9.5.62 marked D40. Shown letter dated 16.5.62 marked 
D41. Shown letter dated 5. 6. 62 marked D42 from Mr. Welikala to Messrs 
Julius & Creasy.) (All these letters have been handed to defendant's Counsel 
by the Proctor for the plaintiff)

I do not know the Firm's signature when ho signs as Welikala 
& Fernando but I know Mr. WelikaUVs signature. (The documents 
are not identified by the witness.) Mr. P. S. Gunawardona of Messrs 
Julius & Creasy has been summoned to produce the documents and 
ho hands them over. (Shown Agreement (D5) filed of record and. 

20 dated 2. 3. 62): I attested this document.
Q. Had you known either of the Executants before ? 
A. No.
Q. Tell Court the circumstances in which you came to attest 

this document ?
A. On 2. 3. 62 Mr. Welikala came to my bungalow along with 

Mr. Mellaaratchy. Ho brought a set of documents which he said was .. 
(Mr. Adv. Amerasinghe objects to this evidence unless Mr. Welikala 
is being called. Mr. Adv. Thiagalingam, says that Mr. Welikala is 
an agent of Mr. Marley).

30 The witness is asked to stand down.
Mr. Adv. Thiagalingam says ho will be leading evidence to show 

that Mi\ Welikr>ln \va-~ artbm as an agent <>!' Mr. M'aHey.
II is not necessary to frame an issue on this point. If the ca-.se 

for the defendant is that at the time of Mr. Welikala speaking to 
Mr. Karunaratne he was acting as an agent of Mr. Marley, then I 
am inclined to hold thai this evidence is admissible. The question of 
agency will, of course, bo a matter of proof. I, therefore, allow this 
evidence.

40 Sgd
District Judge. 

16.11.64.
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No. 6 
Defendant's 
Evidence.

Evidence of 
R. M. S. 
Karunaratne- 
Examination
— Continued

R. M. S. KARUNABATNB : Affirmed Recalled.
Mr. Welikala brought four copies and he told me that he had 

drawn up an agreement on instructions from the Marleys and 
M.r. Mellaaratchy. Ho said that he could not attest it as the Marleys 
were resident outside the area where ho was practising and he 
wanted me to attest it. By 'MarLys 1 I presumed that there was Mr. 
and Mrs. Marloy. Then I~ invited Mr. Mellaaratchy to rny bungalow 
and Mr. Welikala told me that the Marleys had bought an estate 
called Borakanda Estate and I invited Mr. Welikala to go along 
with me to attest the deed there. At that stage Mr. Welikala told 10 
me that Mr. Mellaaratchy and the Marleys were not on the best of 
terms.

Mr. Adv. Amerasinghe objects to this bit of evidence going in. 
He objects to this evidence on the ground that it is hearsay and 
only Mr. Welikala can give this evidence.

(Contd:) Then I attested Mr. Mellaaratchy's signature in my bungalow. 
The witnesses were Mr. Wolikala and Mr. Samaranayake After that 
I went to Borakanda Estate with Mr. Welikala to attest the 
signature of Mrs Marley. Mr. Samaranayake also came along. 
I, Mr. Welikala and Mr. Samaranayake went and there was another gentle- 20 
man called Gunasekera. Thejr came on their own and then I went to 
Borakanda Estate. At Borakanda thero was an armed party ne-ir the gate. 
We were stepped. Then some persons there recognized me. Then I told 
them I was going to the Estate on a particular business and T was 
allowed to go inside. Then at the bungalow Mr. Welikala introduced 
me to Mr. & Mrs. Marley. He further introduced me us Proctor 
Karunaratne and that I was brought to attest their signatures. Mi 1 . 
Welikala told the Marloys that it was outside* the area for which 
he had a licence to practice. 30

Q. Did 
the deed ?

Mr. Welikala tell the Marleys why he could not attest

A. At that stage 1 wanted to attest their signatures.

Q. Did Mr. Welikala explain why he could not attest the deed ?
A. He told the Marleys that this was outside the area for which he 

had a licence to practice.

Then at that si age he said that 1 was brought for that purpose. 
We wore treated to tea by Mr. Marley. After that Mr. & Mrs. Marley 
were in a room. There was no table there. 1 was taken to a table 
in the hall. Mr. Marley invited Mrs. Marley to come along. Mr. 40 
Marloy, Mrs. Marley, Mr. Sam?mmayake,Mr. Welikala, Mr. Gunasokera 
and I sat round that table. I had four copies of the Agreement. 
Thero was the counterpart of the original also. I retained one.
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Then I gave one to Mr. Welikaia, one to Mr. Mariey and one to Mrs. NO. 
Mariey. Then I read through the entire agreement. Then I satisfied 
myself that they understood the contents of the agreement. Then 
Mrs. Mariey signed the agreement and Mr. Samaranayake and 
Mr. Gunasekera signed aa witnesses. Mr. Welikaia said that he was
acting on behalf of the Marleys and that he did not want to sign Ex»mination° .. J " —Continuedas a witness.

Q. Thereafter, you finished your attestation and what did you 
do with the originals ?

10 A. Mr. Welikaia wanted the original sent to him because he 
wanted to attest the deed of transfer and I sent it to him.

Q. What was the gist of that agreement ?
A. Mrs. Mariey was to purchase the half share of Peter 

Mellaaratchy in Borakanda Estate.
(Para: 7 of the agreement is referred to. Para 7 says that all monies 
which had been advanced by Mr. Mariey was to be borne by the 
purchaser Mrs. Mariey):

In Para: 10 there is a reference to some proceedings. I know 
that that case was not withdrawn as agreed.•'6 1-

20 CROSS-EXAMINED: Evidence of
R. M. S.

Q. You did not have anything to do with the preparation of 
the Agreement (D5) ? Examination 

A. No.
Q. You first heard that you were required to attest that deed 

how long before attesting it ? 
A. About one hour before.
T did two attestations - one at Ambalangoda and the other at 

Borakanda. I attested the first at Ambalangoda.
Q. Did you suggest that Mr. Welikaia went along with you to 

30 Borakanda ?
A. Yes.
Q. Do you as a professional man find any objection, in your 

view, to Mr. Welikaia having attested the signature of Mrs. Mariey 
assuming that he was the agent of Marleys ?

A. I cannot see any objection.
Q. Have you attested any other deed drawn up bv Mr. 

Welikaia ?
A. No.
This was the first and only deed that I have attested drawn 

40 up by Mr. WeJikala. I said that M/s. Julius & CYoasy entrusted
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No. 6 
Defendant's 
Evidence.

Evidence of 
R.M. S. 
Karunaratne- 
C ross- 
Examination
—Continued

one case to mo - M 127(1 Balapitiya. The parties were one D. A. 
Perera 1's. M. Salahudeen. I said Welikala went along with me, 
Samaranayake and one Gunasekera to Borakanda. [ knew Samara­ 
nayake before.

Q. You had not known Gunasekera before?
A. Mr. Gunasekera is the brother-in-law of Mr. Samaranayake.
I have known them for some time and Mr. Samaranayake is, in 

fact, related to me. Mr. Gnnesekera is married to Mr. Samaranayake's sister. 
I am related <o M.rs. Gunasekcra. Gunasekora married Samaranayake's 
sister about 10 years ago. Samaranayake is from Haburugala in the 10 
Bontota area and ho was the Member of Parliament for that area.. 
I am closely related to Mr. Samaranayake. I am related to Mr. 
Samaranayake in several ways. My wife is also related to Mr. 
Samaranayake. Mr. Samaranayake and myself are very close relations 
and intimate friends. This description also applies to Mr. Gunasekora. 
T would i,ot say that I am as intimate with Mr. Gunasokera as with 
Mr. Samara mivake.

Q. Did you have any professional connection with 
prior to (1)5) ?' 

A. Xo.

Welikala

20

Q. Is it correct to say that it WHS the first time that you came 
to know Welikala on this occasion ?

A. I knew him before that as Proctor Welikala.
I have spoken !o him at his office at Baillie Street. This was 

just a casual acquaintance. This was about 8 years ago before the 
attestation of Do. T used to go to Baillie Strecu myself and talk on 
other matters with Mr. Welikala,

Q, Were you selected for the attestation of this deed because 
you were a close relation of Mr. Samaranayake ?

A. I could not say that. 30
Q. Till Welikala came to your office that day you had no 

prior intimation that he was coming to get your services ?
A. No.
Q. When did you last meet Mr. Welikala ?
A In fact, 1 have not seen him afterwards except on one 

occasion and that was a month after (D5) was attested.
In fact, I enquired for him once and 1 learnt that ha was 

leaving the Island.
Q. You said that you were in the room originally at Borakanda 

with Mr. & Mrs. Mai-lcy when those introductions took place ? 40 
A. Yes.
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I was taken into the room; in the first instance, for the purpose NO. 6 
of introducing me to the parties by Mr. Welikala. Ev'Sn^el*'*

Q. Welikala took you in keeping Mr. Samaranayake outside ? Evidence of
A. 1 have no recollection. Mr Samaranayake was also there.
Q. Mr. Samaranayake was both a relation and an intimate ^TmTn

associate Of VOUrS ? —Continued
A. Yes/
Q. Welikala you had met casually only before ? 
A. Yes.

10 Q. 1 suggest to you that Mr. Welikala was not present at 
Borakanda that day when you attested the deed (D5) ? 

A. I deny this.
Q. And that is why he did not attest the signature of Mrs.

Marley although he attested the signature of Mr. Mellaaratchy ?
A. I deny this.
Q. You had four copies of the deed ?
A. Yes.
Q. When you went into that room, in the first instance, where 

was Mr. Marley ?
20 A. He was seated in a chair. He was seated in a straight - 

backed chair.
Q. Was it a bedroom or sitting room ?
A. Actually it was used as a kitchen. I saw something on a 

stove and tea was being prepared there.
We were all standing. Mr. Marley was seated in a chair and 

not near a table. At the time I wen I there was very little furniture. 
The whole place was in disorder. I said that I met an armed guard 
at the entrance. It was a picture of a battlefield. Round the 
bungalow also there were a number of people with firearms. I noticed 

30 that myself. They were going about the bungalow and displaying 
these firearms.

Q. Was this an unusual sight for you ?
A. It was.
Q. Did you have this unusual experience explained to you by 

anybody ?
A. I knew personally because it was being talked about.
Re-examined : I had known Mr. Welikala for about 8 years. Evidence of 

He was a friend of mine. Ka^nfratne-
,< i Re-Examination.^gd

40 District Judge.
16.ll.fi4.
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No. 6 
Defendant's 
Evidence.

Evidence of 
M. Santhifvj- 
Exammation

Evidence of 
M. Sanfhiraj- 
Cross- 
Examlnation

M. SHANTIRAJ: Affirmed 38. Clerk, Bank of Ceylon, 
Eliya.

(Shown a statement for the month of August 1960 of the 
defendants account at tho Bank of Ceylon which is marked - D43): 
This is a statement issued by tho Bank of Ceylon.

Q. In August 1960 ho started off with a balance of Rs. 47/97 ? 
A. Yes.
Q On tho 9fch August 1960, cash Rs. l.OOO/- 

and withdrawn on the 10th August, 1960 '' 
A. Yes.

had been puv, in

10
Q. On tho

Rs. 50,000/- ?
A . Yes.

13th August 1960, there has been a credit of

Q. Apart from this, did the Bank give any loan to the defendant 
on a guarantee of Mrs. Marley ?

.1. Yes.
Q. What are the papers in connection with this transaction '? 
A. There is an application for the loan by Mi 1 . Peter Mellaaratchy.
(Mr. Adv. Thiagalingam marks this document - U44): 1 have a 

promissory note- marked D45 - for Rs. 31,645/57 including the interest. 20 
This interest is calculated on a compound interest basis but once the 
loan is paid back, he is given a rebate. I have also the Guarantee 
Bond signed by Mrs. Marley.

(Mr. Adv. Thiagalingam marks this - D46): I have tho receipt for 
Rs. IU, 645/57 signed by Mr. Mellaaratchy. This is produced and marked 
-D47. I have the letter signed by Mr. Mellaaratchy authorising the 
Bank of Ceylon to grant him accommodation. (Mr. Adv. Thiagalingam 
marks this document -D48): I have a letter regarding the Penalty in 
case a person fails to pay. (This document is marked - 1)49): These 
are routine documents obtained by depositors in regard to a guarantee 30 
loan. Without these documents no loan is given, provided the security 
is guaranteed This is the normal guarantee which a Bank requires 
before a loan is given.
CROSS-EX AMINW):

1 have been in the Bank of Ceylon for the last 9 years. I have 
only been in the Bank of Ceylon.

Q. You can only speak to the practice of the Bank of Ceylon? 
A . Yes.
Q. You cannot speak to the practice prevailing in other Banks 

because you have not worked in other Banks? 43
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No. 6

A. The practice of banking is the same. Practice is different and
procedure is different. I do not know what the other Banks do but
I can only speak to the Bank of Geyion and that is all I can speak of. {^'santhiraj-Cross

Examination 
— Continued

RE-EXAMINATION: I got so many documents signed. Evidence of 
O. Is it a legal requirement that these documents should be signed ? £• Santhinj.
^ c ^ => Re-Examination
A. I am not qualified to speak about that.

Sod

District Judge. 
1(3. 11. 64.

10 M. D. E. JAYAWARDENA: Affirmed 39. Chief Clerk, Securities Evidence of 
.Department, Mercantile Bank Ltd., Colombo. *• D- E -.c ' Jayawardena-

I have already been in this witness box before giving evidence 
at the instance of the plaintiff. (Shown D44): When an application 
is made for a loan we do not have a form like this. Another form 
has to be filled in regard to an application for a loan. I do not 
know whether there was a letter given to Mr. Boll. There is no 
application. There is a request made by the applicant for a loan in 
writing. There was a loan application when the loan account was 
opened. There is an account opened for a loan application. That is 

20 the only application in this case. In other cases, a client writes to 
the Bank for a loan and it comes before the Manager who approves 
or dis-approves. I do not know whether there is an application in writing 
in regard 10 Mrs. Marloy and Mr. Mellaratchy. If departmental conditions 
have to be satisfied wo get a promissory note signed by the borrowers. 
In this case, I do not know whether such a document was obtained 
from Mrs. Marloy or the defendant.

Q. Apart from the note for departmental use, there is also a 
letter signed by the borrowers saying that they received the money?

A. In normal practice, Yes.
30 Q. The applicant for a loan would sign about 4 or 5 documents, 

in normal practice?
A. In normal practice a loan application form which is a 

printed form. I think Mrs. Marley and Mr. Mellaaratchy signed a loan 
application form.

Q. Is this the normal application for a loan made by an ordinary 
customer ? 

A. Yes.
Q. Where documentation is required for the purpose of granting 

a loan, do you tell Court that (P3) is the fiisr form that is used? 
40 A. Yes.
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Nc,. 6
Defendant's 
Evidence.

Evidence of 
M. D. E. 
Jayawardena- 
Examination
— Continued

Q. And you Tell CYmrt that where documentation is required, 
the first application is different for a loan ? 

A. Yes.
Q. And do you tell Court that (P3) is the form used for that 

purpose?
A. Yes.

Q. And in (P3) I he word 'Joan' has been interpolated? 
A. Yes.
Q. There is no typed form asking for a loan ?
A. No. 10
Q. Whore documentation is required what are the other documents ?
A. On demand promissory note, letter of delivery, guarantee; if 

a man lodges shaves, then transfer forms and letters of hypothecation.
Q. In the case of the loan to Mrs. Marley and Air. Mellaaratohy 

there were no other forms?
A. There \v;is a letter signed bul apar! from that there were 

no other forms.
I was asked to bring the Suspense Account and I have got a 

certified copy of it. I took this from the Suspense Account Book.
(Air. Adv. Thiagalingam marks this document D50): 20
Q. Who made the original entries in Uiis book?
A. Somebody in the Bank. I did not see the original entries but 

I only copied it from the Suspense Account Book. I was asltcd by 
the Manager of the Bank to take a certified copy.

The Suspense Account Book was not called for in the summons. 
Only two cheques were called for. There was a letter subsequently 
asking us to produce the Suspense Account Book. I was asked to 
bring a certified copy and it is a big book and day to day entries are 
entered in this. Mr. Austin has certified this. The Suspense Account 
is not a Ledger. 30

Q. As the account stands there it has not been secured?
A. It has been secured.
Q. Under the date 15th November 3960, did you issue a cheque 

to the Borakanda Estate Co Ltd.?
A. No. We did not.
Q. Is the entry right or wrong?
A. Under that date credit was entered. The cheque was issued 

on the ,Vi9th November, 1915,).
Q. Was a cheque issued for that amount Rs. 78.#><)/-?
A. Yes, incorporating all those four amounts. 40
A cheque was not issued for Rs. 78,':?f)0/-, A cheque was not issued for 

Rs. f)000/-, but a cheque was issued for the total.
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Q. When monies wero given to you on 15. 11. 60, Airs. Marley NO. 6 
had a Bank Account? '

A . I do not knOW. Evidence of

Q. You wero asked to produce a cheque for Rs. 6,000/- and 
the letter giving cover for that cheque?

A. Yes, in fact, the cheques are not with us and it has been 
cJeared. This is a clearing cheque and it is not with us. This is not 
a cheque on our Bank.

We have the Deposit Slip with which this cheque was sent and 
10 Mr. Adv. Thiagalingam marks iiiis D51 and the Credit Slip is marked 

-D52. D51 is the letter that came with the cheque.
Q. Do you know who received all this cash ?
A. It is paid to the Cashier in the Bank.
Q. Who received this cash on behalf of the Bank?
A. I do not know.
Q. Wore receipts issued for this cash payment ?
A. I do not know.
(Shown document marked D53):
I can identify the handwriting in this and there is no doubt 

about it. This is the handwriting of the late Mr. Bell, the Manager of 
the Bank. This was the person wiih whom all these transactions 

20 were done.
(Mr. Adv. Amerasinghe objects to this document and it is marked 

subject to the objection).
This document indicates that he could a loan on the fixed deposit 

at 5 per cent; otherwise, 7 per cent will have to be paid. 
CROSS-EXAMINATION: (D1&D2 are shown to the witness): Evidence of

In Dl there is a reference to the letter of the 9th instant to the
defendant. (Shown letter dated 9. 9. 60): This is a letter signed bv the Cr°ss-

_, „ v n • -i i ™ M- i ' Examinationdefendant and counter-signed by Mrs. Alarley.
(Mr. Adv. Amerasinghe marks this document - P22): (Shown D50):

30 Q. The amount utilised column in the different sections of D50, 
are the amounts credited from time to time to the Suspense Account of 
this transaction ? 

A. Yes.
Q. The aggregate of those amounts was paid out on 29. 11. 60

by one cheque issued lo the Borakanda Estates Co. Ltd.,?
A. Yes.
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No. 6 
Defendant's 
Evidence.

Evidence of 
M. D. E. 
Jayawardena- 

Cross Examination
—Continued

This is the cheque marked (P6): (Shown P6): This is the cheque 
by which this payment was made in favour of the Borakanda 
Estates Co. Ltd., (Shown P4): The first entry in the debit column is 
the cheque for Rs. 125,000/-. This amount went into the Suspense 
Account along with another Rs. 20,000/- on 29. 11. 60. This is included 
in this sum of Rs. 145,000/- credited under date 2!». 11. 1960 in the 
column of (D50):
RE-EXAMINATION: Nil.

District Judge. 
16. 11. 64.

10

Evidence of 
S. S Nathan- 
Examination

S. S. NATHAN: Affirmed 40. Headquarters Inspector, Gampaha.
In February 1962 I was in charge of Ambalangoda. In connection 

with Borakanda Estate there was some trouble in February 1962. 
There was a complaint made by Mr. Weerawardena that he was 
forcibly ejected. This was on 21. .2. 62. The complaint by Mr. Weera­ 
wardena was on the evening of 21. 2. 62 at 4. 05 p. m. There was also 
a telephone message from tho Dehiwela Police regarding the complaint 
made by Mr. Weerawardena at the Dehiwel-i Police Station. The 
complaint made by Mr. Weerawardena at the Dehiwala Police Station 20 
was marked (D5) in the Balapitiya case.

(Mr. Adv. Thiagalingam marks this document - D54): D54 was the 
statement made by Mr. Weerawardena to the Dehiwela Police on 
21. 2. 62. This was reported to me by the Dehiwela Police.

Q. The next day the defendant Mellaaratchy cam9 along himself?
A. Yes.
Q. With whom did he come?
A. Mr. Weorawardena came with Mr. Mellaaratchy.
Q. Did Mr. Mellaaratchy come alone or with anybody else?
A. He came with an Advocate Mr. Thurairatnam and a Nuwara 30 

Eliya Proctor, I am not sure of the name. I think, it was Mr David 
Perera.

The defendant made a statement. (Mr. Adv. Thiagalingam marks 
this statement - D55): The statement was made on 21. .2. 62. and the 
time 8. 15 a. m. Tho original entry was made in the Crimes Note book 
on 21. 2. 62 and pasted in this book on 22. 2. 62.

Q. As a result of this, what did you do?
A. I sent one of the Inspectors of the Ambalangoda Police Station 

to enquire about it, and three persons were arrested with guns and 
prohibited knives on the Estate. 40
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O. Did the Marleys come to vou for assistance ? No. 6
. ' ' Defendant's 

A . \ es. Evidence.

Q. What did you do then? Evidence of 
A. There ai^ain I sent some Police officers to enquire about it Examination
There \vas also a complaint of theft of rubber sheets from the -Continued 

Factory and Mr. Jayatilloke was looked for but we were not able to 
trace him. All this happened after the 2<>th. They were kept in the 
cell and T am not sure whether they were taken to Court or bailed 
out at. the Station.

10 Q. Eventually what was the sequel to all this?
A. Then both panics came to some settlement. Mrs .Varley and 

Mr. Mellaaratchy came and made some statement at the Police Station 
that they had settled it.

Mr. MelLaaralrhy himself made a statement on 2. 3. 1962 at 6.45 p.m. 
(Mr. Adv. Thiaoalinuam marks this shitem <nt - I)">6):

I refer to Para: 480. Para: 486 is referred to in the earlier 
complaint made by Mr. .Mellaaratchy. This is the document D55. The 
reference there is to the earlier complaint made by Mr. Mellaaratchy. 
Mrs. Marley also lias made a statement.

20 Q. Were you there when she came ?
A. I was there when she came*. She came with others. I did 

not see the others who came. There were several others who came 
with her.

Q. You know that man Weora\vardona ? 
A. Yes.
lie came and wanted to ^o to the Estate to take some of his

belonyinys and we sent him with some Police officers to take his
clothes and belongings. I remember Mr. .Mellaaratchy also came to the
Police Station and he said that he was yoiny to the Estate. I also

30 sent some Police officers with him to the Estate.
CK< KSS-EX AMTN ATK )N; Nil.

Syd
District Judge. 

10.11.64.
V. SUBRAMAN1AM : Affirmed :tt. P. S. 5225, Ambalanooda Evidence of

Police V. Subramaniam-
Examination

I was not at the Nuwara Eliya Police Station. I went to l»ora-
kanda Estate on 21. '1. \\)('rl. After the incident 1 wont in search of
the accused (iunadasa. I went to Borakaiuta Estate after the* rubber was

40 stolen and there was a complaint made by Woerawardona. This cumplaiijt
was made at the Uelmvala Police Station. I sa\\ Mr. Jayatilleko, Mr. Marley,
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NO. 6

Examination

Evidence of
V. Subramaniam-

Examination

Evidence of

Mrs. Marley and other labourers. Tho watchers were there and they 
were armed with guns and knives. I arrested throe persons. The 
rest ran away on seeing the Police. I brought those three peoplo 
and kept them at the Police Station. These persons were bailed out 
at the Police Station.

Q. Do you know whether after all this trouble was over whether 
Mr. Peter Mellaaratchy came and made a statement ? 

A. Yes. I recorded his statement.
I recorded the statements of Mrs. Maiioy and Mi 1 . Mellaaratchy 

on 2. 3. 62. I recorded Mr. Mellaaratchy's statement first and then 10 
Mrs. Marley made her statement.

Q. Did Mrs. Marlov come alono or with her husband ? 
A. With her husband.
They were bailed out and no case was filed against them. Tho 

guns were returned to them as they were licensed guns. Through 
Court the guns wore returned to them.
CROSS-EX AMI NATION:

<o. Did vou take any statements at the spot ?
,,-KTT-I-I ^ -i JL ± *_ n ,A. No. 1 did not record any statements at the spot.

Inspector Girihagama conducted the inquiry. 20
Q. You did not go to the Estate ?
A. After that on instructions of Inspector Girihagama I went 

in search of the driver of the lorry. I went twice to Borakanda 
Esi;ato.

I saw Mrs. Marley at the bungalow. I saw Mr. Marley also at 
the bungalow. I did not speak to them on either occasion. I recorded 
the .statement of Mrs. Marley on 2. 3. (52 at i;he Ambalangoda Police 
Station. She came by car with Mr. Mollaaratchy, Mr. Samaranayako 
and Mr. Javatilleke. I cannot remember in what car they came. I 
do not know in how many cars they came. They came inside the 30 
room where statements are recorded. The Inspector was in his 
office at the Police Station at the time.

Q. He has told us a few minutes ago rhai he did not see Mr. 
Marley there that day ?
(At this stagey Mr. Adv. Amerasingho moves that Inspector Nathan 
be recalled):
«E -EXAMINATI ON :

Ai' Ul ° Ambalangoda Police Station ihere is a Charge Room. It 
is called the Headquarters Inspector's Office room. I recorded the 
statement in the Crimes Branch and it is another room where the 40 
Crimes work is done. 1 will have to come to the Charge Room to 
see if any cars have come. I did not see the cars in which Mrs.
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Marloy, Mr. Jayatilloko, Mr. Samaranayako and Mr. Mellaratchy caino. NO. 6
Mr. Marloy did not, come into the Charge room and ho was in Evidence".1 $
the car. " -

Evidence of
(With permission of Court, Mr. Adv. Amarasingho asks): ^e-Vxam^a"' 

I was askod earlier whether Mr. Marlcy also came and T replied -Continued 
in the affirmative.

Q. In your first answer did you say he was in the ear ?
A. I was not aware where ho was and, therefore, I did not 

sav whether he was in the car.
10 When the cars came. I came into the Charge Room and I

peeped through the door and I saw Mr. Marley. It was about
6.45 p.m. It was not dark and there was light.

Sgd

District Judge. 
16.11.64

Mr. Adv. Amerasingho moves that Inspector Nathan be recalled 
as he states that, according to his recollection, ho had stated that 
he did not see Mr. Marley.

S. S NATHAN: Affirmed Recalled.
20 Q. BY COURT: Did you see Mr. Marley on 2. .'5. 62 when Mrs. E * idenceof 

Marley came to the Police ' Station ? fflffl atha""
A. 1 did l)0t SCO him. Examination

EXAMINED: By Mr. Adv. THIAUALINGAM:
1 do not know Mr. Marley- Some others came with her but 

I do not know them. Ho did no! come up to me and say he was 
Mr. MarJey.

CKOHS-KXAMliVKO: By Mr. Adv. AM ERASING HE: Evidence of
J S. S. Nathan-

Somo others came into my office. The people who came with fx°"i"nation 
Mr. Mollaaratchy and Mrs. Marley came to my office. xamma ion

30 Q. It might have boon Mr. Marley ? 
A. I cannot nay.

Sgd .
District Judge. 

16. 11. 64.

Further hearinu tomorrow 17. 11. 64.
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No. 6
Defendant's 
Evidence.

Evidence of 
P. S.
Gunawardena- 
Examination

Evidence of 
P. S.
Gunawardena- 
Cross 
Examination

Evidence of 
D. P.
Mellaaratchy- 
Examination

17. 11. 64
Apperancos some as before.
Parties present

P. S. GUNAWARDENA : Affirmed 29. Proctor Supreme Court, Messrs. 
Julius & Creasy, Colombo.

I am a member of the Firm of Messrs. Julius & Creasy. I 
produced the letters D38, D39, D40, D41 and D42 and that is how I 
was brought into Court. All these documents wore sent by Mr. 
Welikala in reply to loiters written to him. (Mr. Adv. Thi?ig;dingam 
marks letter dated 2.6.1932 - D57 - written by Messrs. Julius & Creasy 
to Mr. Welikala.") (Mr. Adv. Thiagalingam also marks letter dated 
15. 6. 62 written by Messrs. Julius & Creasy to Mr. Mellaaratchy-D58):

This is a copy of a letter. This is signed by us. 
CROSS-EXAMINATION:

Q. You brought certain letters which were handed over to 
Counsel for the defendant yesterday ?

A. Yes.
Q. You are not in a position to identify the signatures on those 

letters "
A. No.

RE-EXAMINATION: Nil.
Sgd 

District Judge.
17 11.64. 

. Planter, Nuwara Eliya.PETER MELLAARATCHV 
am the defendant 
came to reside at 
to know the Marleys in

: Sworn. 
in this case. 
Nuwara Eliya

10

20

DON
I
1 came to reside at Nuwara Eliya towards the end of 1956. 

I got to know the Marleys in 1957. I addressed Mr. Mar ley as 'Sir' 
and Mr. Marley used 1o address me as Peter. We were members 
of the Golf Club, Nuwara Eliya. In fact, he proposed my name to 30 
the Golf Club. Mr. Marley had been earlier a resident of Nuwara 
Eliyrt. (Shown Agrement No. 541 of 6th August, U)i>>-D59):

1 am a party to this agreement.
Q. Why did you become a party to this agreement ?
A. At the request of Mr. Marley.
Q. What has Mr. Marley told you ?
A. Mr. Marloy wanted a property by the seaside. He said he 

wanted it for his wife as well and ho told me to go and look for 
a place and. that ho had money in the Bank and ho wanted to 
invest his monies for his wife and he was particular that it should 40 
be by the seaside.

1 looked for a property and I had to go round with brokers
and I had to bring them here to Mr. Marley. At the end one 
gentlemen found a property belonging to Sir Ernest do Silva-BorakancUi 
Estate. The preliminary expenses were incurred bv me.
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Q. How was it that you yourself became a party to this NO.6
•lai'ppmnnt 5 Defendant's 
fligiceillUllu . Evidence

A. Mr. Marley said that he would provide the money and Evide^ce Of 
wanted me to manage the place and he told mo that, if I managed D. p. 
the place and paid off his money, he would give me a half share 
of the properties once* I paid off the debt. —continued

He asked me whether I could contribute any money and 1 told
him that I could not contribute anything and at that time I could
not contribute any money. He said Mrs. Marloy would guarantee

10 a loan from the Bank of Ceylon, Nuwara Eliya, in a sum of
Rs. 25,000/-.

Q. Why was it necessary for you to put in that money?
A. Mr. Marley said that 1 should have a stake in the thing 

and ho also thought that if I had some money in this, I would 
take a special interest and work for it.

The consideration provided in (D59) was Rs. 4^.f>0(>/- being 10 per
cent of the total consideration. The entire consideration was Rs. 4^5,OOO/-
and 10 per cent was paid at the time, of the signing of (D59). I
had no monies in my Bank Account ai the time. 1 had only

20 Rs. 40/- odd.
Q. How was then the Rs. 4'>,500/- paid on D59 ?
A. Col. V C. de Saram was the Notary who attested the deed. 

Mi 1 . Marley told me when we went into the office that he had no 
cheque book and he told me to give a cheque and that he would 
send i! to the Nuwara Eliya Bank. My cheque was paid on the 
Agreement (D59)

I draw the attention of Court to the last para: Where it is 
slated that the consideration of Rs. 4^,500/- was paid by my cheque.

Q. Prior to this agreement being signed, had there* been any 
30 informal talk amongst you people in the presence of Mr. David 

Maartcns/ ?
A. Mr. Marley told me that we should go and see Mr. Maartonsx 

one day when we were in Colombo. So I went into Mr. Maartens/,' 
office with Mr. and Mrs. Marley. There T was asked to contribute 
Rs. ,")<>,< iOO/- for this deed and L said that I just could not do it.

Q. Were you at that time able to contribute any money ?
A. No.
Q. After the Agreement (1)5!)) was signed, what happened?
A. I brought Mrs. Marley back to Nuwara Eliya and I had to 

40 go back because Col. K. C. de Saram wanted me to go to Balapitiya 
and get some plans. Then I left Nuwara Kliya the following day.
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No. 6
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Exami nation
—Continued

I went
Q. Was the Rs. 50.000/- deposited by Mr. Marley?
A. Mr. Marley told me that he was depositing it and 

away expecting him to deposit the cheque.
1 got back to Nuwara Eliya somewhere about the 13th. I think it 

wan the 13th and that was the day I deposited the cheque in the Bank.
from Nuwara Eliya, did you see D.L.

&
Q. When you 

F. de Saram?
were away

A. From Balapitiya 1 came to D. L. & F. do Saram.
Then i came running and saw Mr. Marley and I asked him why 

he had not deposited the cheque and he gave me the cheque and told me to 
go to Colombo and meet Mr. David Maartonsz. I told him that Mr. Saram 
had already mentioned that the cheque was not deposited and I said that I 
would deposit the cheque and go and see Mr. Maartensz. I deposited 
the cheque on the 13th and went and saw Mr. David Martensz.

Q. Was David Maartensz aware of this agreement being signed ?
A. No. When 1 went there I told him that we had signed the 

agreement at De Saram's and he WHS surprised and he said that he 
did not know anything about it.

Q. Had there been any agreement that you were to provide 
Rs. 50,000/- of the consideration?

A. No.

10

Q. The Rs. 5U,000/- cheque given by 
which you credited to your account on the 

A. No.
Q. Did you know of any letter 

De Silva & Mendis about this time ?
A. No.

20

Mr. Marley to you and 
13th, was it a loan?

written by David Maartensz to

Q. Who contributed the monies ultimately for the consideration 
of the transfer of Borakande Estate ?

A. Wo borrowed Rs. 125,000/- from Borakanda Estates Co. Ltd.. 30 
and I contributed Rs. ,?5,000/- from the Bank of Ceylon loan and the 
balance was contributed by Mr. Marley.

By 'we' I mean Mrs. Marloy and myself. We agreed on the 
agreement to mortgage Borakanda Estates Co. Ltd, for Rs. 125,000/-. 
These were monies guaranteed by Mrs. Marley and the balance was 
contributed by Mr. Marley.

Q. Before the transfer was made out was there any suggestion 
that you should apply to the A. I. C. C for a loan?

A. It was suggested by Mr. David Maartensz that we should borrow 
money from the A. 1. C. C. 40
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We did not even apply for this loan. The application papers were 
signed but they were not sent up because Mr. Marley said that it 
would take time and it would cost money and that he had money D*penc*° 
in the Bank and that he would utilise his money. That application Meiiaaratchy-. ,, . T f -i /i , Examinationto the A. 1 I', u. was never made. —continued

Q. But you have with you the application which was intended 
to be made and signed by you and Mrs. Marley?

A . Yes.
(Mr. Adv. Thiagalingam produces this unsent application marked -D80):
Q. Thereafter, was there an attempt made to raise money to 

10 mortgage this property from the Mercantile Bank ?
A. We made an application to the Mercantile Bank for Rs. 125,000/-.
(Mr. Adv. Amerasinghe says that the contents of D60 cannot bo nsed 

as evidence against him):
O. You did make an application to the Mercantile Bank to get 

money on this property ?
A . Yes.
Q. At whose request ?
A . At the request of Mr. Marley.
Q. Was that loan taken from the Mercantile Bank?

20 A. No, because the lawyers of tho Bank wrote a letter asking
for Rs. 2,000/- odd and interest fit 7 per cent and Mr. Marloy said 
that they are paying 2%% and he turned it down.

Then Mr. Marley wanted me to go and see the Manager and 
find out the rates for mortgaging the property and the terms of the 
draft against the fixed deposit. I did this and (D.53) is the statement 
which Mr. Bell gave me.

Q. In connection with this money which Mr. Marley took from the 
Bank, did you take the Marley s to tho Bank?

A. Yes. I think somewhere early in the month of November.
30 I drove Mr and Mrs. Marley to the Bank and they went inside 

and I do not know what happened.
Q. Did you ever ask Mr. Marley to give you any loan ?
A. No.
Q. About how manv days prior' to tho actual signing would this be?
A. It would be about three weeks.
I drove them to tho Bank. They said that they wanted to yo 

and see the Manager of the Bank to get money on the fixed deposit. 
By 'they' I mean, Mr. and Mrs. M-irley.

(Mr. Adv. Amerasinghe objects to this evidence going in): 
40 Q. Why did Mr Marley go to the Bank?
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(Mr. Adv. Amorasinghe objects GO this question. I allow it):
A. Ho said that he was going to see the Manager of the Bank 

to see about getting this loan for the purchase of Borakanda Estate.
Q. Then what happened the next day?
A. The next day I brought Mr. and Mrs. Marley to Nuwara Eliya 

and the following day Mrs. Marloy went with me to Colombo because 
she had to take the fixed deposit receipt to the Bank.

Q. Even on the second day did you go with Mrs. Marley into 
the Manager's room ?

A. I did not go. 10 
Q. How long was Mrs. Marley in cho Manager's room?
A. She was there for nearly half an hour. 1 went out: on a 

little matter of my own to see my Proctor.
I would have taken about half an hour and when I returned she 

was there and I brought her back to Nuwara Eliya.
Q. In regard to raising those monies, was there any delay? 
A. Yes.
The time provided for the Agreement (D59) had run out and we 

wrote another Agreement No. f>'>2 of 12th November. 1960 which is 
marked D(j 1. 20

Q. Who attested the transfer ?
A. Mr. S. Gunasekera of Messrs, de Suva & Mendis.
Q. How did he come to attest the transfer?
A. Mr. Marley told me to go to Messrs, do Silva & Mondis 

saying that they would be cheaper than Messrs. F. J. & G. do Saram.
Q. The transfer deed (P13) of Borakanda Estate was signed on 

29. 11. GO?
A. Yes.
Q. Tell us what happened on that day ?
A. Wo wont into the Mercantile Bank with the Mat-leys and 30 

I went into the Manager's room.
Then thoie ! deposited Rs.32,500/- in cash with the Manager of 

the Bank. Then Mrs. Marley gave in two cheques for, I think, 
Rs. 100,000/-. Then we* had to open two accounts, one known as the 
current account under the Borakanda Estate Account and a No. 2 
account. The forms were given and we signed the forms and then 
the Manager produced a cheque leaf and told me and Mrs. Marley 
to sign. Mrs. Marley and I both signed. Wo handed the cheque to the 
Manager. Then cheque book was given for the current account opened 
under the name of Borakanda Estate. We got a cheque for Rs. 257,500/- 40 
in favour of the Borakanda Estates Co, Ltd.
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(Shown P5): I admit my signature on this cheque. No- 6
Defendant's

Q. When you put your sio nature here, had this cheque been Evidence.
Evidence

A , No. It was a blank cheque. £• £
1 Mellaaratchy-

Q. When Mrs. Marley signed it was the cheque filled in ? Examination
A -\T — Continued 

A. J\0.

(Shown P3): I have signed P3. Mrs. Marley too has signed it. 
Q. Can you remember the word 'loan' being interpolated? 
A . When I sinned this the word 'loan' was not there. 

10 The photostat copy of (P3) is (PUB.)
Q. Apart from (P3) you said you signed another form ? 
A. Yes, the No. '.I Account. This is the original of P11A. 

P11A is a photostat of the other document I signed.
Q. When you signed the original PllA, were these words 'jointly 

by both; put in ? 
A. No.
Q. You and Mrs. Marley sinned it ? 
A. Yes.

The endorsement appearing at the bottom of PllA was not there 
20 when I signed it.

Q. Once the property was bought who entered into possession ? 
A. Mr. & Mrs. Marley and I went there and took possession.
Q. And who was put in charge of the property and managing 

the property ?
A. That Mr. Marley and I agreed earlier. Mr. Marley said that 

I should manage the property and pay Rs. 6,000/- a month into the 
No. 2 Account and then once those monies are paid and the 
Borakanda Estates Co. Ltd. loan of Rs, 125,000/- is settled, then I 
would get a half share and he asked me to manage the property. 

30 The current account was to ba for the management of the Estate.
Q. By whom was that to be operated ?
A. Richer by me or Mrs. Marley

It was I who was going to operate this account, and I was placed 
in possession.

Q. Were you in sole charge '? 
A. I was put in sole charge.

On the 8th of December, I960, Mr. Marley wrote to me a letter 
which is marked - D62.
(Shown D62): This is entirely in his handwriting. lie addresses me 

40 as 'my dear Peter'. This has reference to the management of the 
Estate.
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Q. To whom wore you selling the produce ?
A. To John Keel Thompson & White and they send the cheque 

direct to the Bank.
Q. Can you recall a conference hold at Mr. Marley's on 5. 2. 1961 ? 
A. Yes.
Q. Yr ou were asked to attend that ('ont'orence ? 
A. YC-S.
Q. About that time what were the feelings between vou and 

Mrs. Marley ?
A. It was very much strained. It started with my wife first 10 

and feelings were strained between my wife and myself, on one 
side, and Mrs. Marley on the other.

At the conference on 5. 2. 61 I brought it to the notice of Mr. 
Marley that Mrs. Marley had gone and instructed the Bank about 
signing of cheques by both of us and when I went to the Bank I 
could not cash a cheque thai was needed for payment. Mrs. Marlev 
said that site was not going to sign the cheques and I said that I 
would have to sell the rubber outside. Then Mr. Maartensz said 
'why not sell this place' and I said that I would, try and find a 
buyer. Then a suggestion was made : 'why not hand it over to 20 
Mack woods' and I agreed that letters should be written

remember getting this letter and the(Shown P 18): 
enclosure (P18A):

Q, When you got this letter, what did you do ?
A. When I got the enclosure I saw Mr. Marley and 1 told 

him about this mortgage and that I am prepared to give any 
amount of mortgages on this Estate.

Q. And did you raise the matter of any loan at one time or 
the other ?

A. No. I went to Mr. Marley when 1 got this letter and I 30 
asked Mi*. Marley what this loan that is referred to in the letter 
was. Then he said: 'this is not a loan to you but this is a loan 
to my wife.' I was not satisfied and then 1 went the next day and 
he brought the letter of guarantee that he had given to his wife.

Q. Was this in blank ? 
A. Yes.
T refer to the document (1)4): He gave it to me* on that day 

and he told me thai this was a guarantee to his wife.
Q. At all times were you willing to mortgage this property to 

anybody? 40
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A. Yes. n , NO. 6
Defendant's

Q. But were you disposed to borrow money from anybody on Eviden«- 
your personal security ? Evidence of

A. No. Mella'aratchy- 
„ I.,. . , j t • ... ,!• , r. ExaminationQ. \\ ere you interested in joining this venture { -continued
A. No.

(Shown letter D6): In D6 there is a postscript in my hand.
Q. Why did you make this ondorsmont ?
A. This was done at the request of Mrs. Marley. Apart from 

10 making this postscript, if the Marleys wanted me to mortgage 
anything I was willing l,o do so. I said so to Mr. Marley.

Q. What did Mr. Marley say to you ?
A. Mr. Marley said: 'forget about these things and you carry on 

with the work'.
Q. Did you see this letter P17 ? 
A. No.
Q. How is that letter headed ?
A. It says: 'Dear Mr. Mellaaratchy'. H3 never addressed mo like 

this. Ho writes to mo: 'Dear Peter'.
20 Q. In the whole of 1961, who was in possession of the Estate ? 

A. I was.
Q. About the end of 196L on behalf of Mrs. Marley, Proctor 

Clarence de Silva wrote to you certain letters which have been 
produced and Messrs. F. J. & G. de Sanim also wrote to you ?

A. Yes. (Shown P14):
Q. When you got P14, what did you do ?
A. When T got this letter I wont with it to Adv. Thurairatnam. 

I wanted to go and see Mr. Marley but they did not allow me to 
do so. Then I took this letter and went to set* Adv. Thurairatnam 

30 and he told mo to deny this and write a letter.
As a result of this, Mr. Thurairatnam wont and saw Mr. 

Manrtensz and I wrote a letter to Messrs. F. J. & G. dc Saram saying 
that Adv. Thurairatnam was coming. With Mr. Thurairatnam I went 
and saw Mr. David Maartensz Then we had a discussion about the 
Estate and I explained to him that it was a loss to work it and 
then they suggested to me that I should buy it and I said that I 
was willing to buy it. I do not accept, the correctness of the 
letter (P14).

Q. At the end of 1961, what were you worth ?
40 A. I had 350 acres of coconut in Bingiriya and two houses.

I have sold a part of this Bingiriya property. I have now ISO acres.
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no
Q. At the end of 1961, did the Bingiriya Estate carry a mortgage ?
A. Yes. it carried a mortgage of Rs. 225.00D/- and this has been 

paid off now.
Q. At tho end of 1961 you had the Bingiriya Katato subject 

to a mortgage and, apart from that ?
A. I had two houses at Nuwara Eliya and also some properties 

at Kandana.
Q. Were you quite prepared to buy Borakanda Estate ? 
A. Yes.
Q. Were you making arrangements to sell anything ? 10 
A. Yes, I was making arrangements to sell a part of my Estate 

and 10 buy Borakanda Estate
Q. This happened at the end of 1961 ?
A. Yes,
Q. Or early 1962 ?
A. A short time before this they took forcible possession.
Q. On 6. 2. 63 Mrs. Marley filed action against you in tho 

Halapitiya Courts ?
A. Yes.
Q. When did you get summons; can you remember ? 20
A. I cannot remember.
Q. On 19/2 who was in possession of tho Estate ?
A. On the 19th I was in possession through my Superintendent 

Mr. Shelton Weerawardena.
Q. Before the 19th had you paid in money to the credit of 

that .No. 2 Account at the Mercantile Bank ? 
A. Yes, 1 had paid in Rs. 6, QUO/-. 
Q. Were there also monies in the cun-ont account ? 
A. Yes.
There was rubber on the Estate worth about Rs. 15,0001- and 30 

coconut worth about Rs. 4,000/-. There were my personal belon­ 
gings worth, about Rs. 2,000/-. There was a typewriter, bicycle etc., 
and they were all worth about Rs. 2,000/-.

Q. Have YOU paid accruing interest to the* original owners of 
Borakanda Estate ?

A. Yes.
Q. Arid how much had you spent in running this property?
A. I had spent about Rs. 20,000/-.
Q. Wore accounts kept on she Estate ?
A, Yes. 40
Q. And were the books of account on the Estate ?
A. Yes.
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O. On the 20th night, where were you ? NO. 6
^ b J Defendent's
A. I was at home at Nuwara Eliya. Evidence^
On the 20th midnight about 11.30 or 12 o'clock I got a a'p""0 

telephone call from Woera wardena saying that Mr. and Mrs. Marley 
had come and taken forcible possassion of the Estate and he had 
gone and made a complaint to the Dehiwola Police. Then I asked 
him why he went to Dehiwela instead of going to the nearest Police 
Station and he said that he was taken between two cars and was 
not allowed to gel out.

10 Q. What did you do next ?
A. Then I told Mr. Weorawardena to come to the Advocate's 

place at Kynsey Road about 6.30 a.m. and I started off with Mr. 
David Perera, Proctor.

We all went to the Ambalangoda Police Station and I made my 
statement.

Q. Did you go to the Estate on that date ?
A. I went on the 23rd and not that day. I did not go there 

because they had gone and taken possession and the Police were 
making inquiries.

20 When we wont in we saw three people in the lock-up and the 
Police said that they had unlicensed guns and revolvers.

Q. On the 23rd why did you go to the Estate?
A. On the 23rd I went to the Police Station and I staved with 

Woerawardona. The belongings were on the Estate and lie had to 
collect these things and 1 told the Inspector that he should not be 
sent along and he agreed to send a Police party. I told him that 
I would wait till he returned. Then he came running and said that 
Mr. Marley wanted me to come.

Q. What were your feelings towards Mr. Marley?
30 A. He was very kind to me and I respected him and he did 

this at the instigation of his wife.
Q. What happened at Mr. Marley's?
A. I went there and Mr. Marley was there. Mr. Marley said 

that it is useless to try to settle this and 'my wife wants to remain 
here and. why not settle this'. Then we went through the accounts 
and the books were also there. Then 1 told Mr Marley the expenses 
that I had incurred before the purchase. Then I showed him the 
monies that I had borrowed from Mr. Soyza. Then I told him to 
pay mo Rs. 125,000/- if they wanted me to give them my share 

40 of the property.
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oft
coming

The Superintendent of the Estate had taken monies from Mr. Soyza 
and on. 1 demanded Rs. 125,000/-. Mrs. Marley was all the timo 

in and going out and scolding me. Mr. Marley said that he 
would settle mo. Then he wanted mo to meet his Proctor, one Mr. 
Welikala. I could not make up my mind because the matter was in 
the hands of my lawyers Mr. Adv. Thurairatnam and Mr. David 
Perera. Then he said I must go and see Mr. Welikala. On the 28th 
I spoke to Mr. Thurairatnam and told him I his is what Mr. Marley 
is saying. On Mr. Thurairatnam's advice, 1 was agreeable to get 
rid of the bother on receipt of Rs 12f>,000/-. Mr Marley agreed and 
asked me to go and see Mr. Welikala and he wanted me to discuss the 
details with him, I went and saw Mr. Welikala a day or two after. 
Then I met him and he gave me a draft and with Proctor De Silva 
I went and saw Mr. Adv. Neville Samaralcoon and after some corrections 
were made, I brought and gave it to Mr. Welikala.

The Agreement (D,3) was signed by me. (Shown D5): The original 
document is filed in the Balapitiya case. I signed this in 
Mr. Karunaratne's house. I had not known Mr. Karunaratne

of this 
Notary 
earlier.

Q. Prior to 
had you known 

A. No.
to Borakanda toQ. Why did you not go

A. The last time when I was there Mi's, 
and shouting and Mr Marley himself asked me 

Q. After signing, what did you do?
A. After it was signed Mr. Marley told mo to go to the Police

so that they would not take any further

7,000/- was included, 
the night of the 20th the

have you abandoned all steps

10

meeting Mr. Welikala at the request of Mr. Marlev, 20 
Mr. Welikala ?

sign that agreement ?
Marley was fighting 

io sign it elsewhere.

Station and inform the Police
action on the theft of the rubber and other articles.

Q. After the agreement was signed, have you given up your claims 30 
againts the Marleys?

A. Yes.
1 paid a sum of Rs. .'>!,(MO/- along with interest.
Q. Did you agin;;' to i>ive any money to Soyza ?
A. Yes., when we went through the account it was taken as 

expenses and in the Hs. 100,00()/-, the Rs.
Mr. Suyza was there on the 28th. On 

rubber was removed from the Estate.
Q. As a result of that agreement,

against the Marlevs ? 40
A. Yes.
Q. In pursuance of tho agreement (D5), did you get a fragmentation 

Board certificate ?
A. Yes.
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(Mr. Adv. Thiagalingam produces this document dated 17. 4. 62 No. 6
l i T^£?9\ Defendant'smarked - D63): Evidence.
Q. In spite of the agreement (D5) did Mrs. Marley proceed with Evident of

the Balapitiya case ? D. p.^r " Mellaaratchy- 
/t . J es. Examination
Q. When you heard about this, what did you do? -continued
A. I filed papers and got the decree nisi vacated.
2- In that case you filed your answer (P'^l) ?
A. Yes.

10 This is now se1 up for trial. In the Balapitiya case same Counsel 
appeared for me. Mr. Soyza filed action against me in the Balapitiya 
Court for Es. 7,000/-, The agreement (D5) has not been implemented 
and I have made a claim on that agreement in my answer (P21).

Q. Have* you any debts today ?
A. I have about Es. 4<>,000/-.
Q. What are you worth today?
A. I am worth about (> to 7 lakhs.
Q. Did you agree with Mr. Marley that you were to be discharged 

of fill obligation-^ in respect of this property? 
20 A. Yes.

Q. Was that fully understood between Mr. Marley and you ? 
A. Yes.
Q. If that was not understood or agreed, would you have signed 

that agreement (D5)? 
A. No.
Q. It Mr. Marley had not agreed to absolve you of all liabilities, 

would you have signed that agreement?
A. No.
Q. You knew that rightly or wrongly that, according to you 

30 wrongly, claims were being made against vou ? 
A. Yes.
Q. If Mr. Marloy had not agreed to relievo you of all those

obligations would you have signed that agreement? 
A. No. I would not have signed.

CROSS-EXAMINED: E¥idence of
D PI can write and read English fluently. I have been educated in Meiia'aratchy- 

Unglish up to the E. S. L. C. Standard. I was educated at Maris Stella £xr°*i"nation 
and ended up at St. Joseph's College, Colombo. I said that I came 
to Nuwara Eliya at the end of 1950'.

40 1 came to know the Marleys in 1957. The first time that I met 
Mr. Marley was in the Club. In 1957 I was looking after my properties.
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Then I had 300 acres of coconut and a house at Nuwara Kliya. 
The 350 acres in Bingiriya I bought in 1951. There was a Mortgage 
of Rs. 225,OOO/- on this property. I paid off this balance at the time 
I sold this property. I settled the Rs. 225.000/- mortgage in 1964, 
This Rs. 225.000/- mortgage was subsisting till early this year. The 
purchase price of 350 acres was Rs. 450,000/-. I borrowed Rs. 225,000/- 
from the A. I. C ('. on this property. Then I borrowed Us. 125,000/- 
from the owners and the balance Rs. 75,000/- WHS my money and I 
paid in c;ish. I borrowed Rs. 125,000/- from the owners and I paid 
this off after the sale of tho property. Earlior I had paid Rs. 75,000/- 10 
and the l:alance I paid off when I sold the property. I paid Rs. 50,000/- 
to the owners and the money that I borrowed from the A. I. C. C. 
early in 19(i4. [ sold about 250 acres in January this year, for this 
purpose

Q. Have vou on other occasions bought and sold, properties?
No.
Is that tho only transaction ?
Yes.
You said that you met Mr. Marley at the Club?
Yes, and thai] is how 1 came to know him.
Did you have anything to do with him apart from social

A.
Q-
A.
Q.
A.
Q-

20

meetings ?
A. I used to meet him at the Club and I got very friendly 

with him. Then wo used to go out on week-ends.
There was a big difference in age between Mr. Marley and myself. 

Mr. Marley was in his eighties and I was under 50 when I met him. 
He was well over 75 years when I met him. I went about and bocamo 
very friendly with Mr. Marley.

Q. Did you render any services, in any way?
A. I drove him about in my car and he used to send mo to 30 

Colombo to see .his Proctor about these matters. There were people 
who owed him money and he got me to help him in collecting his 
dues

Q. How much did you help him to collect in that way? 
A. Those people owed him money. I never brought him the money 

He used to give me letters to go and see his Proctor at Colombo.
Q. Did you make those trips specially on his behalf?
A. Once or twice I did those trips sp;vially on his behalf.
Q. You also said that you drove him about?
A. Ho used to drive his own car. I drove him about in my car. 40
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Q. How far liavo you driven him ? NO. e
A. I took him once to Akuressa to Wilpita Estate, to my brother- Evidence. 5

in-law's. c ., ~ ,Evidence of
Q. And vou also, through Mr. Marlov, came to know Airs. Marley ? D- p -

. ,, • ,11 11 ' 11 Mellaaratchy-A. Yos I came to know her equally well. Cross-
g. They came to place a lot of confidence in you?
A. Yes. especially Mr. Marley.
Q. You said that you were asked by Mr. Marley to find a 

property by the seaside ? 
10 A. Yes.

Q. When was that ?
A. That was immediately after the General Elections in 1960.
Q. That is the March Elections or the July Elections?
A. After the March Elections. Immediately after the Elections he 

asked me.
Q. Were you not busy after the March Elections on political 

matters ?
A. No. I contested the March Elections and not the July Elections. 

I lost in the March Elections and I did not contest in July.
Q. You know one Mr. Samaranayake?

20 A.I knew him because we were candidates in the same Party and 
I knew him as a candidate and not beyond that.

Q. You belong to the same party i. e. the United National Party, 
Mr. Samaranayake and you 1

A. Yes.
Q. Which Election did Mr. Samaranayake win?
A. He won the March Elections.
Q. Were vou occupying any office in the United National Party?
A. I was the Political Secretary to three Prime Ministers.
Q. How long had Mr. Sanmranayake been in the Party? 

30 A, I knew him only during the March Elections and I do not 
know how long he was in the Party.

Q. Is Borakauda Estate by the seaside?
A. It is close to the sea. It is about 4 Miles from the sea. It is 400 

acres in extent.
Q. It was you \\'ho found Borakauda Estate for the Marleys?
A. Yes, through a broker.
Q. When the broker notified you of that sale, what did you do ?
A. I went with Mr. Marley to the Estate to see it. I informed 

Mr. Marley that such an Estate was available and I took him to 
40 the Estate.

Q. Then the question of finances cropped up for the purchase ? 
A. Yes.
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Q. When you informed Mr. Marley of Borakanda Estate, did 
you tell him that vou were also interested in the property?

A. No.
Q. So your information to him was entirely because ho was

looking for a property?
A. In fact, I did not like tho area. It is a very bad area.
Q. So Mr. Marley went to see this Estate because it was a seaside 

property of 400 acres ?
A. The broker came and wo all wont there to see the place. 

The broker came and gave* him a description and he said: "Let us 10 
go and see".

Q. I suggest it to you Mr. Mellaaratchy that you wanted to 
purchase Borakanda Estate and you interested the Mar leys in it? 

A. No.
Q. 1 suggest to you that you persuaded Mrs. Marley to get her 

husband to finance this venture? 
A. No.
Q. 1 suggest to you that this property was, in fact, purchased 

b}T you and Mrs. Marley ?
A. The deed says so. 20
Q. I also say it as a fact?
A . It was purchased with Mr. Marley's money.
Q. At this date you had spent how much in looking for the 

property ?
A. I had to pay for tho Valuation Report. When wci went through 

the accounts with Mr. Marley on the Estate, I had spent about 
Rs. 6,000/-. I had spent about Rs. 6,000/- prior to the taking over. 
I would not say it was prior to the agreement.

Q. You told us in examination-in-chief that you had incurred 
some preliminary expenses before the agreement to purchase was signed ? 30

A. Tho total I had incurred was Rs. ().().),)/-. I must have spent 
about Rs 1000/- on travelling, taking brokers Valuation Report etc.,

Q. When was the Valuation Report taken?
A. That was before tho signing of tho agreement because we 

gave that to the Mercantile Bank.
Q. Mr. Marloy told you that he wants to give you half this 

property ?
A. Yes. i. e. after the payment of the monies provided by 

Mr. Marley and also tho Borakanda Estate loan of Rs. lVo,l)()()/-.
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Q. In other words, would it ho correct to say that the purchase Defen̂ °ntts
\vas to he financed hy Mr. Marley and after those finances were Evidence,
repaid, you were to be, given a half share of the property? Evidence of

A. Yes. D. p.
_ , ., , . Mellaaratchy-Q. Is that correct, J Cross-
A Y('S Examination

— Continued
Q. According to tliat agreement, you \vero given a half share 

before tlie finances were resp.'iid?
A I was only given the management and 1 was not given a 

10 half share. 1 was only going to got that, after paying off the monies. 
A half share was vested in me by the time of the purchase and by 
that agreement io purchase, it was vested in mo and Mrs. Marloy 
and I was given physical possession of the entire property and the 
entire management. 1 was to pay off Mr. Mavley's money and the 
Borakanda Instate loan.

Q. The money was to be repaid also from the incomes of vho 
property ?

A/ Yes.
Q. You pay income tax Mr. Mellaaratchy ? 

20 A. Yes.
Q. And you disclosed fhis half share of B irakanda Estate in 

your Income Tax return?
A. Xo income was disclosed bocauso there was no profit. 
Q. You disclosed the Estate half ownership in your Wealth Return? 
A. Yes.
Q. Valued at Rs. 'dl^.oOO/-?
A. Yes, 1 put this amount in my Wealth Tax. I think so, 

I cannot remember.
Q. You bought this property in !!>(!()? 

30 A. Yes.
Q. Therefore, a fair value would Daves been half the purchase 

price of your share ? 
A. Yes
Q. MY. Mellaaratchy, you had disclosed the incomes from this 

prope'rtv in the Income' Tax Return ? 
A. ' Yes.
Q. You would also claim any debts on the Estate' of which you

owned a half share?
A. Yes.

40 Q. At this date there was a deb: on the Estate?
A. Yes. to Mr. Marlov and the other to the vendors of Borakanda 

Estate,
Q. You disclosed these two debts ? 
A. Yes.
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No. 6 
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Cross- 
Examination 
—Continued

Q. And a half share of those debts were your liability ?
A. I pnt the contribution ac Us. 25.000/- of the balance from 

Mr. Marley and the Borakanda Estates Co. Ltd. This is how I put 
it in my return.

Q. You were a half-share owner of this property. Is that 
correct ?

A. On the deed, yes.
Q. Therefore, you were accountable for half the nett income of 

the Estate as any lawful owner ?
(Mr. Adv. Thiagalingam objects to this question as it is a question jo 

of law. I allow the question);
A. I had not paid any income tax.
Q. And you, therefore, did refer to this property in your income 

tax return ?
A. Yes.
Q. But you said that you did not pay Income Tax ?
A. Yes.
Q. What do you mean by I hat?
A. Even the Land Tax is under protest as yet. I have not

paid it as yet. There was no income from this property. 20
Q. Why was there no income ?
A. There was no income because we ran it at a loss.
Q. Really you spent more than what you received from the 

Estate by way of income ? 
A. 'Yes. '
Q. This loss was heing sustained from the very beginning?
A. Yes.
Q. Throughout your management il WHS a loss?
A. The firs! one or two mouths it was imi a loss and that 

was why T could pay the Bank Rs. G,(X)0/-. Then the interference! 30 
from Jaleel and (Juruswamy led to disputes and from Mrs. Marley 
too. This is the reason why I did not pay income tax.

I was not assessed for Income Tax. For .'> months I showed a loss 
but we paid in December, January. February and March and I showed 
a Joss. The next year working I did not show a ivfurn at all because 
in February 1962, I was dispossessed.

Q. You were dispossessed in February, 1961? 
A. Xo. It was in 1962,
Q. You were dispossessed in February. 1962? 
A. Yes. 40
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O. Before the return for the 1961/62 years became due, vou NO. 6
i j i i • i -j " Defendant's 
bad been dispossessed ? Evidence.

A- "> ( 's - Evidence of

Q. ft \\;is because you were going to manage this Estate* that
you were to be given a half share? £ ross; .
J n Examination

A. I was to manage and pay the. debts. -continued
Q. The payments of debts would bo from Ihe income realised 

from your management ?
A. Y.'s. 

10 Q. In this case vmi received payment even before the management ?
A. What payment?
Q. The title ro a half share \vas vested in you even before the 

managment commenced ?
A. Yes, but I was not getting a half share till J paid off all this.
Q. What do you mean by that?
A. The deed was written but the agreement was L had to pa.v 

off all the debts - Mr. Marlcv's money and the Borakanda Estates 
Co. Ltd., debt.

Q. What do you mean by getting a half share?
20 A. There was an agreement between Mr. Marley and myself 

and he wanted me to run this Estate and pay off the money due 
to the Borakanda, Estate. To start wuh, the deed was there and L 
was not going io <>ei it.

Q. What do you mean vou were not going to get it?
A. If he told me to rebransfer it, 1 would have had io retransfer it.
Q. If anything had happened to you, th,' property would have 

gone back to the Estate?
A. Tt would have been only the money that I contributed.
TO COLT H T: The deed was written fora half share. I was going 

30 to get it only if 1 pay off the money and that would have taken 
about 7 or 8 years. Before that 1 had to manage {he place and pay 
off the monies. On tho de.td 1 am a half-share owner but the 
arrangement was that I will get that after I had paid off all the 
monies.

Q. Really you were prepared to do anything in regard to the 
property as Mr. Marlev told you?

A. Yes.
Q. You did regard this half share of the property as yours at 

that time? 
40 A. .No
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No. 6
Defendant's 
Evidence

Evidence of 
D. P.
Mellaaratchy- 
Cross 
Examination
—Continued

Q. What was the nett income when you first took over?
A. AN e took over on the* Isi of December find thai month we 

got about 10,000/- Ibs. of rubber.
Q. Can you tell the nett income in money?
A. The first month the nett income would have been about 

Rs. 10,000/-. From the sale of rubber I got Rs. 10,000/- in Mi at month, 
tho nett income after deducting expenses would have IK^H about 
Rs. 500/- to Rs. 600/-.

Q. You have knowledge of the value of properties?
A. Yes. 10
Q. Both rubber ard coconut?
A. Yes.
Q. You looked into the crop returns before the agreement was

entered into for purchase ?
A. Yes.
Q. So you had very reliable information as to its income before 

it was bought ?
A. Yes.
Q. And on that income what would have been the return on 

an investment of Rs. 425.000/-? 20
A. In this there- was 75 acres of budded, rubber that was coming 

into bearing after one year. We calculated the income from the figures 
tho previous owners had under their management for a year between 
Rs. 12,000/- to Rs. 15,0OO/-. We also thought that after one year we 
would have got the full income from 75 acres of budded rubber. 
From the previous owners return we should have made about 
Rs. 10.000/- to Rs. 15,000/-.

It. was Rs. 15,000/- an year on the Rs. 425,000/- and with another 75 
acres of budded rubber, it would have brought in for an year 
Rs. 8,000/- to Rs. 10.000/-. 30

Q. That, of course, would have had io wait about an year 
after your purchase ?

A. Yes
Q. On your figures you expected to get about how much a month? 
A Al)oui" a little more than Rs 1,000/- a month.
Q. You agreed at the beginning of your management that a sum

Rs. 6,000/- a month would be paid. ;o the Bank?
A. Yes, at the beginning.
Thoro wa.s an income from the coconut In this Estate there was 

not only rubber but coconut also. The coconut; also would have brought 40 
us about R-;. 6,0 JJ/-.
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O. That would be Rs. 2l,000/- without the 75 acres of budded NO. 6
i r^ 0 ' ' Defendant's 

rubber ? Evidence.

A. ^ os - Evidence of

Q. How were you going to pay Rs. 6,000/- a month to the Bank Meiiaaratchy- 
from the income ? cross-

Exami nation
A. That is how I was unable to pay. I paid only one instalment -continued 

in February.
Q. My suggestion to you is thai when you answered a little

earlier that on the figures furnished to you, you anticipated an income
10 of Rs. 15,000/- plus Rs. 6,000/-, your answer could not have been correct?

A. Because those were the returns we should have got on the 
basis of the previous owners' figures.

Q. You made an application to the Mercantile Bank for a loan of 
Rs. 125,000/- by offering as security the mortgage of the property by 
you and Mrs. Marley?

A. Yes.
(Shown P22): This is my letter and signed by me and counter 

signed by Mrs. Marley dated '8. 9. 1960.
Q. In this letter you sot out the details with regard to the 

20 property and ask for accomodation from the Bank of Rs. 125;000/-?
A. Yes.
(The contents of the letter is read out by Mr. Adv. Amerasinghe).
Q. This letter was sent to the Mercantile Bank after the proposal 

to get a loan from the A. I. C. C. was dropped? 
A. Yes.
Q. The Mercantile Bank's reply to your letter has been referred 

to as the letter of the 9th instant but it should have been the letter 
of the 8th instant?

A. Yos.
30 Q. By (D2) they have given details saying that they are ready

to give you a, loan of Rs. 125,OOO/- and setsing out the various terms ?
A. Yes.
Q. The proposal for mortgaging made in (D2) was not implemented 

you said, for what reason ?
A. Because the interest was too much and the lawyers' fees was 

too much. The suggestion of Rs. 6,000/- was made by the Management
Q. Which you accepted ?
A. Because the Manager said that he had to get permission from 

abroad to grant this Rs. 125,OUO/-.
40 Q. And those proposals you accepted? 

A. Yes.
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Q. You suggested in examination-in-chief that this word 'loan' in NO. 6 
P3 has been interpolated after you signed? wSm™'*

A- ^ 6S - Evidence of
Q. You, therefore, signed this document because it was a current {^eifa 

account being opened ? cross
, y " Examination 

A ' 16S - -Continued
Q. Could vovi say why this current account was opened without 

a deposit ?
A. It was done by the Marleys.

10 Q. Simultaneously, a cheque leaf was given to you by the Bank 
and you signed ir ?

A. Yes.
Q. And you suggest on the cheque leaf no figure was inserted ?
A. No. I deposited the money and I deposited cash Rs. B2,500/-
(Adjourned for lunch:)

District Judge.
17. 11. 64. 

(Resumed):
PETER MELLAARATCHY: Affirmed, Recalled. 

20 CROSS-EXAMINATION. Contd.
Q. Your case is that you did not know that (P3) was an 

application to open a loan account ? 
A. Yes.
Q. And with regard to the cheque (Po) that amount of Rs. l:>5,000/- 

was not there when you signed the cheque ?
A. No.
Q. Really you signed anything that you \veve asked to sign ?
A. I trusted the. Marloys.
Q. In fact, they trusted you completely and you trusted them 

30 completely ? 
A. 'Yes.
Q. Did you at any time find that you had misplaced your trust 

in them ?
A. Not Mi-. Marley but Mrs. Marley. At no time did I find 

that I had misplaced my trust in Mr. Marley.
Q. Right throughout until his death Mr. Marley did not do anything

dishonest towards you ?
A. No.
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No. 6 
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Cross- 
Examination 
—Continued

Q. You said that whom you wont lo the Bank on tho first 
occasion, you stayed in tho car and tho Marleys wont inside ? 

A. Yes.
On tho second, occasion I wont with Mrs. Marloy and on that 

day also Mrs. Marley went inside.
Q. On tho dav you signed tin; Loan Account what happened?
A. I went with Mr. and Mrs Marloy and T went into the Alanager's 

room and .several papers wore signed by me and Mrs. Marloy. Mr. 
Marloy did not sign anything.

Q. Did you at any time got a Statement of Account for the 10 
Loan Account from the Mercantile Bank ? 

A. No.
Q. You now know that by (P3) you appear to have signed for 

tho opening of a current Loan Account?
A. Yes. If I know that it was a loan. I would never have 

signed it. I would have signed it for opening a current account.
I took Rs. 32,f)00/- that day i;o iho Bank and deposited \i and 

Mrs. M.arlev took the cheques and a cheque book was given. I signed 
that cheque and all three documents wore signed at tho same time.

Q. In the morning when I asked you about (P3), you did not 20 
say that you signed it because you deposited Rs. 32.500/- that 
morning ?

A. I trusted the Marleys and I signed it.

Q. I suggest io you that you have come ho re with a prepared. 
story to say that these documents P:> & Po have bo;>n fabricated '{ 

A. If tho word 'loan' was there, I would not have signed it.
Q. \Vhen did you first discover that Mrs. Aim-ley and you had

ope Mod a joint Loan Account':'
A. It was only in this case.
Q. Till this case YOU know nothing about this account ? 30 
A. Xo.
Q. You remember receiving the letter (1*14) from Mr. Maartensx; ? 
A. Yes (Shown Pile
Q. Was that the firs!: time that you realised that thos" monies 

wore being recorded as leans to you ?
A. There was another letter. A copy was sent by Do Saram to 

De Silva & Alondis. This is P18 & P18A.
Q. At that date y»u realised for the first time thai these monies 

were; being recorded as loans to you?
A. Yes. 40
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Q So that in February 1961, at the dato of P18A, did you NO. e 
realise that there was a Joint Loan Account in the name of yourself Evfdence1.1'* 
and Mrs. Mar Icy? —

. -,r ' Evidence ofA. Yes. D. p. 
(P18A is read out to the witness): c™™^'

Q. Now do you admit that in PJ8A a reference hag boon made to -.continued 
the opening of a Joint Loan Account with the Mercantile Bank in 
your name and Mrs. Marley's?

A. The reference is there.
10 Q. Therefore, it is not correct for you to say that you realised 

that there was a Joint Loan Account only when this ease arose? 
A. It is not correct.
Q. What did you understand by this letter? 
A. I did not sign the loan account.
Q. Did not this letter inform you that Mi1 . Marley had given a 

guarantee to (lie Bank in respect of a loan account in the joint name 
of Mrs. Mkiiey and yourself?

A. The letter says so. I went and saw Mi 1 . Marloy with thin 
letter. I showed this letter and asked him what it was. I said that 

20 1 never took a loan. He said that he guaranteed this to his wife.
Only Mr Marley knows that he said such a thing and ho is now 

dead. Another person who knows about this letter is Mr. Adv. Thurairatnam 
and he is also dead.

Q. You have not in any of your letters even suggested that 
these monies were not a loan to you?

A. There were letters written but I do not know.
Q. You have not in any of the letters written by you or by 

your lawyers suggested that these monies were not a loan to you. 
Is this correct ?

30 A. It is true because I did not know it was a loan. I did not 
take a loan.

Q. You did not know that it was a loan?
A. Yes.
I took the letter (PI 4) to Mr. Adv. Thiagalingam
Q. You say that when P14 was received by you it was being 

alleged that this was a loan ?
A. It WHS noi a loan.
Q. In this letter (P18) is it not alleged that it was a loan to 

you ? 
40 A. This was sent to De -Silva & Mendis with a copy to me.
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No. 6 
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Cross- 
Examination
—Continued

7-oalised thfit a false allegationQ. When you received (P18) you 
was made that it was a loan to you?

A. That is why I went to see Mr. Marley. P14 was in October 
and therefore, in February I knew that they were making a false 
allegation of a loan to me. When I got the first letter I wont to 
Mr. M'arley and told him that there was no loan. I wont to Mr. Marloy 
with that letter and I told him that I got a copy of the letter to 
De Silva & Mendis and I told that he never gave me a loan. Ho showed 
me these documents in February.

Q. In February 1961 you saw the guarantee document that 10 
Mr. Marley had signed (PI)?

A. He gave me the blank document and he told me that he had 
guaranteed his wife and I did not see my name there.

Q. I suggest to you tha,t it is not correct that you did not know 
that Mr. Marley was alleging that these monies wore loans to you ?

A. No. From the beginning I did not know that it was a loan 
to me.

Q. Can you explain why, after you realised in February 1961 
that Mr. Marley was falsely claiming it was a loan, you did not in 
your subsequent letters object to it? 20

(Mr. Adv. Thiagalingam objects to this question. I uphold tlva 
objection):

Q. De Silva & Mendis were acting for vou in this matter ? 
A. Yes.
Q. And you were shown the letter (P18) which you received with 

the enclosure (P18 A) ? 
A. Yes.

You knew that F. J. & (J do Saram were acting for Mr.

secondary mortgage for

Q-
Marloy?

A. Yes.
Q. You had agreed to provide 

Rs. 50.000/-?
A. Yes.
Q. This letter on behalf of Mr. Marloy P18A says that in addition 

t<> that RH. 50jOOO/- two other sums must lx> secured by that mortgage?
A. Yes, that is what do Saram writes to De Silva & Mondis.
Q. ]>efore you did anything after receiving it, you realised that 

the Marleys' lawyers wore making an allegation that these monies were 
a loan to you ?

A. Yes.
Q. You then said you went and saw Mr. Marley?
A. Yes. I asked him what all this moans and he gave mo a 

copy and said that he had guaranteed his wife and said: "foryet. 
about if and cam* on the work on the Estate."

30

40
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Q. Why did you not reply 'to (P18A) or really to P18 formally NO. 6
setting out a denial that it was a loan? Ev'iSnee".1 '*

A. They were also written. I went direct to Mr. Marley. _ .. — ,J J Evidence of
O. Again on 23. 10. 61 some false claim of a loan was made {•}•,?• •.AI -L i j • /T->I i\ i Mellaaratchx-m that letter (P14) ? cross-

A \T f.f. Examination/i. . I- i S. .—Continued
Q. And you were threatened with legal action ? 
A. Yes.
Q. Why did yon not on receipt of P14 at the latest repudiate 

10 in writing that this was a loan ?
A. I did not do it. I wanted to go again and see Mr. Marley 

and Mrs. Marley said that he was sick and I wont to see Mr. Thurairatnam. 
I went with Proctor David Perera to see Mr. Thurairatnam.

Q. Why have you not, at least through Mr. Perera, repudiated 
in writing the allegation of a loan ?

A. I told Mr. Thurairatnam to write to Mr. Marley and send a 
copy. Then he said it was not necessary and he said that we would 
go and see Mr. Maartensz and ask him what it was all about.

Q. Then you knew that this action was filed against you and 
20 you received summons? 

A. Yes.
Q. You knew before you received summons that action was 

being filed? 
A. No.
Q. When YOU received summons you then filed an answer ? 
A. Yes.
Q. Before you filed your answer, for the purpose of that answer, 

you gave instructions to your lawyers ?
A. Yes.

30 Q. In fact, that answer was settled by Counsel? 
A. Yes
Q. Before you gave this evidence in the box that these monies 

were not a loan, could you point to any other document in which 
it is denied thai it was a loan ?

A. I did not write to anybody but 1 went direct to Mr. Marley 
and told him. There are no letters with me.

Q. I suggest to you that for the preparation of your answer you 
fabricated this defence of this not being a loan ? 

A. No.
40 Q. I even suggest that even in your answer you did not

suggest ihah it was a loan ?
A. No.
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No. 6 
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Cross- 
Examination 
— Continued

Q. And this story is coming out for the first timo in this 
witness-box ?

A. I told Mr. Marley and he told me that it was a loan to his 
wife and not to me.

Q. You paid Rs. 42.500/- as tho initial deposit of l/10th of tho 
purchase money?

A. Yes.
Q. Rs. 2l,2f)0/- of this sum was repaid to you?
A. No.
Q. Then you said that you provided only Rs. 2.~>,0(X)/- for the* 10 

purchase of this property ?
A. Yes.
Q. Then that cheque of Rs. 42,500/-. which you paid for tho 

nitial deposit?
A. Was moo with Mr. Marley's cheque for Rs. f>0,00i>/--
Q. Really you provided that out of Mr. Marlov's monies?
A. Yes.
Q. In fact, you had handed the cheque for Rs. 42,f)00/- for what 

reason ?
A. Mv. Marley had not taken the cheque book on the day we 20 

signed the agreement. Mr. Marley, Mrs. Marley and I went.
Q. Did Mrs. Marley repay Rs. 2L,2.">:')/- to you being tho half 

share of that Rs. 42,500/- that'you paid? 
A. :ST O. 
(Shown document): This is my signature. (Shown overleaf):
Q. Is that cheque for Rs. 21,250/- in your favour which has 

been endorsed and cashed by you ?
A. Col. de Saram who attested the agreement told me: 'why are 

you putting this Rs. 42.;">()0/--' Then she had this cheque ready. One 
cheque I took. Then I took this cheque and cashed it and gave the 30 
money to Mrs. Marley.

(Mr. Adv. Amerasinghe marks Cheque No. S-120.216 of 5 September 
1960-P23-for Rs. 21250/- in favour of tho defendant. P23A is the 
endorsement on the back of P23 by the defendant):

Q. You agree that this cheque is for exactly half Rs. I2.500/-?
A. Yes.
Q. I suggest to you tha.t vou are no: speaking tho truth when 

you deny that this was not a repayment of half rhe initial advance ?
A. I deny.
Q. I suggest it is utterly untrue that you gave back cash to 40 

Mrs. Marloy?
A . 1 deny this.
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On tiie day they wrote the time had elapsed. We delayed to NO. 6 
keep up to the first agreement and then they wrote to us later ' 
saying that we had defaulted and that we had forfeited the deposit. 
In the agreement it was my cheque for Rs. 42,500/- and the agreement 
was between Mrs. Marley and myself. Then the J>orakanda Estate owners 
wrote a letter and said that, according to the agreement time had 
lapsed and wo had forfeited the money and that they were not - continued 
giving the land. Then Mrs. Marley gave a cheque and then I cashed 
ii and gave it to her.

10 We were going to lose Rs. 4^,501)/- which wo had given as a 
deposit. On Mr. Saram's instructions 1 got this cheque and I took it 
to Mr. de Saram and then wiihout checking with him, they wrote 
a second agreement giving one month's time. Then Mrs. Marley told 
me to cash the cheque because it was written in my name. When 
1 took the cheque (P23) from Mi-s. Marloy 1 do not know whether 
time had run out.

Q. You said that time was running out?
A. Yes.
Q. You had paid the whole I/10th deposit ?

20 A. Yes.
Q. If the transaction fell through, you would have suffered a 

total loss ?
A. Yes.
Mrs. Marley had a cheque hook and sho could have given a die quo 

for Rs. 42,;")()()/-. Ultimately, Mrs. Marloy told mo to cash the cheque 
and I brought the money and gave it to her. Wo had to pav 
Rs. J'>,500/-"for the agreement.

Q. When the firs!' agreement was signed, you drew up a cheque 
for Rs. 42.500/-?

30 A. Yes.
Q. In Mr. de Saram's presence this cheque was drawn up?
A. Yes.
Q. On I ha; occasion when this cheque* P.23 was drawn up, time 

had expired on the agreement ? 
A. Xo.
Q. lief ore the time expired you were asked by Mr. de Saram to 

get this cheque from Mrs. Marley ? 
A. Yes.
Q. And that was how long after the agreement?

40 A. 1 cannot remember. It was somtime after.
Q. Mr. do Saram was advising vou in your interest on that occasion?
A. Yes.
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No. 6 
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Cro:s- 
Examination
- Continued

Rs. 4'^.500/- came from my cheque and Mr. do Saram said that 
there should be instructions from her also. The cheque was drawn 
up in the interests of Mrs. Marloy and it was not given to mo. The 
cheque was signed and it was with Mrs. Marloy Mr. Saram said: 
'leave this cheque and I will tell you whether we are going to draw 
up another agreement'. When I went a second time Mr. Saram said: 
'go and give this cheque to Mrs Marloy'.

Q. On a certain occasion in Mr, do Sa ram's office in your 
presence and Mrs. Marley's presence this cheque (P23) was drawn up ?

A. Yes. 10
Q. It was intended to cover the half share of the initial deposit 

which Mrs. Marley had to pay? 
A. Yes.
Q. Before you drew the cheque for Rs. 4^,500/- and subsequent 

to that this cheque was drawn by Mrs. Marley in Mr. de Saram's 
office because Mr. do Saram suggested that she also must supply ?omo 
consideration to that agreement?

A. Yes.
Q. So then it was intended at the moment of signing to repay 

Mrs. Marley's contribution to the deposit ? 20 
A. Yes.
Q. Then where was this cheque kept after Mrs. Marley signed it on 

that day you are speaking of ?
A. The cheque was with Mr. do Saram.
Q. And Mr. de Saram was really the lawyers of the vendors of 

the Borakanda Estate To. Ltd.?
A. Yes.
Q. The lawyers for tho purchasers -you u.-self and Mrs Marley-were 

do Silva & Mondis?
A. Yes. 30
Q.
A. 
Q-
A.
Q-
A.
Q-
A.

The lawyers for Mr. Marley were Messrs. F. J. & (J. de Saram?
Yes.
Subsequent to that de Saram gave this cheque bick to you ?
Yes.
When was that ?
Must have been about a wee!-: or so after that.
Why did he give it back to you ?
I had tr go there in connection with this purchaso. Then ho 

said this involves writing out some other agreement and this is not 
necessary. Then I 'phoned up Mrs. Marley saying that Mr. do Saram 40 
was returning this cheque and she said: 'cash the cheque and bring 
tho money'.



131 

1 'phoned from Mr. do Saram's office to Nuwara Eliva to Mr. Marley's NO. 6
' J Defendant's

Evidence.
Q. These facts you can remember very clearly? Evidence of 
A Y<N D - p -^' Mellaaratchy-
O. This was about a week after the cheque was handed to fross: .

»T i n « Examination
Mr. de Saram? -continued

A . Yes.
Q. You were present when Mrs. Marley signed that cheque also?
A . Yes.

10 ^Shown certified copy issued by the Bank of Mrs. Marley's account 
No. 8395. Mr. Adv. Amerasinghe marks this document - P24).

Q. Look at tills cheque. It has been cashed on the 6th of 
September, ihe day after it was issued. Do you acept that ?

A. I remember this cheque when it was shown to me. There 
was another cheque which was rejected by the Bank. It is dated 6th 
September.

Q. Has tha,t been cashed on the 6th of September? 
A. It bears the seal of 6th September. The cash seal of 6th 

September appears in this. I went and cashed the cheque from the 
20 Bank and it is correct. I cashed it on that date.

Q. You admit that your story that the cheque was kept by 
Mr. de Saram and handed back a week later is quile untrue?

A. I remember taking the cheque. One cheque was returned as 
the signature was not in order.

Q. From the date you took charge of this property, a sum of 
Es. 6,0<)()/- was released to the brokers and paid to the Mercantile 
Bank from the income?

A . Yes
Q. Is that the only sum of money paid out of the income

30 towards the reduction of the debt on this Estate?
A. Yes.
Q. As a result of the financial arrangements for the puchase of 

this property you became, on the face of the deed, the- owner of a half 
share ?

A . Yes.
Q. And you acquired from that ownership the following financial 

benefit (i) half of Es. 1 ^f>, ()()(!/- being what the Mercantile Bank advanced?
A. No.
Q. Out of the monies paid for the purchase of this property 

40 Rs. 25,1 )()()/- was provided by you? 
A. Yes.
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No. 6
Defendant's 
Evidence

Evidence of 
D. P.
Mellaaratchy- 
Cross 
Examination
— Continued

Q. Rs. l^n.OOO/- by tho Mercantile Bank?
A. By Mr. Marley.
Q. Mr. Marley provided that Rs. 125,000/- through the Mercantile 

Bank?
A. It may be. The cheque is from tho Mercantile Bank and drawn 

by the Bank.
Q. Therefore, Rs. l'^5,()()()/- was provided by Mr. Marley through 

the Mercantile Bank ?
A. Yes.
Q. Half of thai was your liability as the owner ? 10
A. No.
Q. Half of that you received tho benefit of because you became 

the owner ?
A. I got no benefit.
(Mr. Adv. Thiagalingam objects to th's question because it is a legal 

question. I allow the question.):
Q. You have admitted that as a result of the deed you became 

the owner of a half share?
A. Yes.
Q. This ownership was procured by the use of these monies ? 20
A. Yes. The monies were provided by Mr. Marley.
Q. Tho deed is in favour of you and Mrs. Marley ?
A. Yes.
Q. You and Mrs. Marley have the property in your names ?
A. When the property was bought in che name of Mrs. Marley 

and myself, Mr. Marley provided the money.
Q. Half the property was in the name of Mrs. Marley and half 

payment was after paying the debts ?
A. Yes.
Q. The property belonged in title to you and Mrs. Mariev ? 30
A. Yes. '
Q. The whole income of the property belonged in title to you 

and Mrs. MnrJey ?
A. The deed was in our name. 1 was asked to pay in the income 

to theiv debt.
Q. Could that income be taken and paid to the Bank without 

your authority"?
A. I was doing it.
Q. Why were you doing sa?
A. Because I was managing the property. 40
Q. After 7 or 8 years you wero to become the owner of that half share? 
A. Yes.
Q. In tho meantime you were managing the property ? 
A. Yes.



133 

O. And you were to IK? remunerated ? _. . ^°- f*- - Defendant'sA. Xo. They told me to take the travelling expenses but I did Evidence.
not do SO. Evident of

I was asked to take some remuneration but I did not take because 2',f-, -,. Mellaaratchy-I was spending my own money. cross- 
O. What would you think was a fair remuneration for managing E)«mination

ii -t- j i !•• j c it o ' —Continuedthe property for 1;lie tirst few months r
A. I should have boon paid about Us. (j(.)O/- to Rs. 7()()/-.
For travelling I would have to be paid about, Rs. 300/- to Rs. 400/-. 

10 Rs. K)()()/- a month was a fair remuneration but I was not working 
for a salary.

Q. At the end of the period you would have been a full owner 
of a half share of this property ? 

A. Yes.
Q. You paid Rs. 6.000/- out of the income? 
A. Yes. 
Q. You will admit that half Rs. (),(.)(.)()/- belongs to Mrs. Marley ?
/I. Yes, but it is from the Estate. According to the deed, 

Rs. 3,0()0/- belongs to Mrs. Marley but I was not going to get anything. 
20 Mr. and Mrs. Marley were together and I was on my own on my 

side. Rs. 6,000/- was from the entire Estate. I was asked to pay the 
monies and from the income, I was to pay the debt. I will not say 
this money was mine till I paid off the debt. From the income of 
the Estate I was to pay their money and the interest.

(Shown PIG :
Q. Did you receive a copy of this account ?
A. This account I received.
Q. This account was opened on \ovemb3r 30, 1960 ?
A. Yes.

30 Q. The first debit entry is November, :>0th ?
A. Yes.
It shows money deposited by John Keel, Thompson & White. This 

cheque was sent by John Keel, Thompson & White by the sale of 
rubber. There is another Rs. 1,1 HID/- on Julv L>3, 196.2. "l think this is 
the lease money. There is a credit of Rs. 'l< ><)()/- in July 1962, after 
we wen* dispossessed.

Q. In your period of management the credit entry is Rs. 3,993/25 
on January 12. 1961?

A. Yes.
40 Q. The amount of Rs. 3,993/2.") has been deposited in January 

and i ebruary, 19lil ?
A. Yes.'
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No. 6
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Cross- 
Examination 
—Continued

{J. Thereafter, you have not deposited any money in the Borakanda 
Estate Account?

A.
Q-

1960?
A.
Q-
A.

I could not deposit.
You have drawn out a cheque for Rs. 1,875/- on 27th March

Yes.
What was that for?
I do not know. After we opened the account Mrs. Marley

wrote and said that both must issue cheques and I must havo signed 
this. 10

Rs. 1875/- may be interest.
Q. You said that you fell out with Mrs. Marley? 
A. Yes.
Q. When was that ?
A. This was in January, 1961.
Q. From January 1961 you were angry with her?
A. Wo had troubles oft and on.
Q. Since when have you broken off cordial relations with her?
A. Both of us fell out. Wo ceased to have anything to do with 

each other. I was writing to her. There was no complete breakage 20 
as such. She used to come to the Estate and I used to send letters 
to her but there was no friendship as formerly. It was from January 
1961 that there was no friendship between us.

Q. One stipulation made at a certain stage was that the management 
of the Estate should be handed over to Mackwooda?

A. That was at the Conference with Mr. Maartensz and I disapproved 
of it,

At that time you had fallen out with Mrs Marley?
We were yet talking but we wore not friends. Anything

this Borakanda Estate. When 30

Q-
A.

common between the two of us was 
I came there she ordered me out.

was no originalQ. From the time she ordered you out there 
friendship ?

A. No. except on an official basis.
Thereafter, forcible possession of this Esta!;o was taken over on in 

February, 1962.
Q. Then you told C'ourl; that as a result of a certain 

discussion that the agreement (D5) was signed to sell vour share for 
Rs. lOO.UOO/-?

A. Yes, it was signed in March. 40



135

Q You also said that Mr. Marley had agreed to relieve you of NO. 6 
the monies that he had given? ' '

A. leg. Evidence of
Q. Mr. Marley had never at any time suggested that you owed EeNaaratch . 

him any money ? Cross- ° Y
A. Mr. Marloy had spent money on the Estate. It was Mr. and -.continued 

Mrs. Marley who contributed that Rs. 275,000/-.
Q. You have right along maintained that Mr Marley never said 

that you owed him any money ?
10 (Counsel for the defendant says that Mr. Amorasinghe must not 

embarrass the witness by not giving him time to answer. I do not 
think that there was any attempt to interrupt the witness.) 

A. I owed Mr. Marley his money. 
Q. What is his mo my? 
A. Rs. y75,000/-.
Q. You admit that you had to pay that to Mr. Marley? 
A. Borakanda Estate had to pay that amount to Mr. Marley. 
Q. And Borakanda Estate is represented by whom? 
A. Mrs. Marley and myself.

20 Q. And, therefore, your share would bo half that amount? 
A. Yes.
Q. The agreement was signed by you to sell your half share to 

Mrs. Marley?
A. Yes.
Q. And before the preparation of the agreement you had the 

advice of both a Proctor and an Advocate? 
A . Yes.
Q. Y"ou had the agreement attested by another Proctor in 

Ambalangoda ? 
30 A . Yc's.

Q. Because your Proctor was not acting in that jurisdiction?
A. Mi-. David Perera did not take any part in that agreement.
Q. Your Counsel Mr. Adv. Thuraiiatnam went along?
A. Mr. David Perera and Mr. Thurairatnam both went on the 

L'Ofch to the Ambalangoda, Police Station.
The agreement was signed on the iJnd of March. 1 took the 

agreement to Mr. Seville Samarakoon. Mr. Adv. Thurairatnam had then 
gone to Jaffna. I had. given advice with regard to that agreement. 
Welikala gave me a copy and I took a draft to Mr. Samarakoon. 

40 I gave him the agreement and I asked him to go through it and say 
whether it was alright. Mr. Samarakoon went through the agreement 
and he made certain corrections on it.
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No. 6
Defendant's 
Evidence

Evidence of 
D. P.
Mellaaratchy- 
Cross 
Examination
—Continued

Evidence of 
D. P.
Mellaaratchy- 
Re-Examination.

Q. Did you tell Mr. Neville Samarakoon how this agreement' 
came to be decided upon ?

A. Yes.
Q. That you had been forcibly evicted from the property?
A. Yes.
Q. That Mr. Marloy had agreed to relieve you of the monies that 

you owed him?
A. No. Mrs. Marley undertook to pay the monies.
Q. There was no question of Mr. Marloy agreeing' to relieve you 

of the liability? ' 10
A. Why not. It was because of him that I signed the agreement. 

Because of Mr, Marley I got into it and becaiiso of him I got out of it.
I had to pay Mr. Soyza Rs. 7,000/- and I had spent Rs. 20,000/-. 

Then I had to pay to the Bank Rs. 31.000/-. T wanted Rs. 125.000/- 
and not Rs 100.000/. (Shown D5).

The agreement is between mo and Mrs. M-uiey and not with 
Mr. Marloy.

Q. Mrs. Marloy is not a party to this case ?
A. Why not, she is the wife of Mr, Marloy.
Q. Have you got any clause anywhere that Mr. Marloy has 20 

undertaken to relieve you of your liability to him ?
A. There was no agreement: when the property was bought.
Q. If Mr. Marley, according to you. had not agreed in that way 

your position is that you would not have signed the agreement?
A. Yes.
The Police would have charged Mr. Marloy for criminal trespass 

and. other things because Mr. Marley went and took possession with 
Mrs. Marley.

(Mr. Adv. Amorasinghe says that ho is not cross-examining 
the witness on the question of taking-over as it does not touch his case: 30

Mr. Adv. Thiagalingam states that he does not agree that it does 
not touch the plaintiff's case.
RE-EXAMINATION:

Q. You said just now that chore was no agreement with Mr. Marloy 
ar the Estate ?

(Mr. Adv. Amerasingho objects to this question. I uphold the 
object ion):

Q. You said, that there was no agreement with Mr. Marley on 
the Estate?

A. Yes.
Q. You told us that you saw Mr. Marley on 2.'V-?
A. Yes.

40
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Q. What did Mr. Marley toll you then? NO. 6 
A. Mr. Marloy told me about "selling a half share. SncT'' 
Q. And you knew that certain claims were alleged against you ? Evident of 
A. Yes. There was money due to Mr. Marloy. MeNa'aratch - 
Q. In regard to the alleged claims made by him in the letters, Re-Examination.

was any arrangement arrived at? -Continued 
A. Mr. Marlcv said once you sign and give your half share,

you will lie free.
(l)f>) is between me and Mrs. Marley.

10 Q. Why did you say (hat (hero was no agreement with Mr. Marley ? 
A. liocauso the agreement was being signed between me and 

Mrs. Marley. Mr. Marley had got the agreement in that way through 
his Proctor.

There was no written agreement between me and Mr. Marley. 
.No time. Further hearing for 18. 11. (>4.

Sgd.
District Judge. 

18. 11. 64 17. 11. 04.
FURTHER HEARING.

20 Appearances same as before. 
Parties present. 
(Defendant's Case Continued:)
DON PETER MELLAAHATCHY: Sworn. Recalled. 
RE- EX A M IN A TTOX ('()N Tl N TED:

Q. Had you borrowed any monev from Mr. Marley? 
A. No.
Q. Had Mr. Marley lent you any money? 
A. No.
Q. Why then did you say yesterdav that you owed money 

30 to Mr. Marley ?
Because Counsel for the plaintiff said that I owed money. I had 

undertaken to pay Mr. Marley the monies that he gave for the 
purchase of the Estate. I had undertaken to pay those monies fiom 
the income of the Estate.

Q. You know the date the agreement (D5) was signed? 
A. Yes, it was signed on the 5th of March, I think it was on 

the 'in(\ of March.
Q, On vhat date, the '^nd of March, you made the entry (D5)

at the Police Station?
40 A. Yes.
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No. 6
Defendant's 
Evidence

Evidence of 
D. P.
Mellaaratchy- 
Re-Examination. 
—Continued

Q. Why dirt you make this entry ?
A. At the reqaest of Mr. Marloy.
Q. Whore did you meet him ?
A. At the Police Station.
Q. Who else was there?
A. Mrs. Marley and. Mr. Welikala. and some others.
When Mr. Welikala went to sign the agreement to the Estate I 

was in the resthouse arid Mr. Welikala came to the Resthome. I 
came to the Police Station when Mr. Welikala asked me to come. 
I was in the Resthouse because I was asked to be there till they 10 
went to the Estate and got the signature of Mrs. Marley. Mr. Marley 
called me and told me to inform the Police that wo had settled this so 
that there would bo no further trouble and that we had signed this 
agreement. I made a statement that 1 had no further interest in the 
Estate.

Q. After this did you take this agreement to anybody? 
A. With Mr. Adv. Thurairatnam I wanted to go and see Mr. David 

Maartensz and with him I took the agreement to Mr. Maartensz.
Mr. Maartensz went through the agreement and Mr. Thurairatnam 

showed him the clause where Mrs. Marley had. undertaken to pay him 20 
all the monies and Mr. Maartensz said, everything was settled. I told 
him precisely what had happened.

Q. U' not for the agreement with Mr. Marley, would you have 
signed the agreement (D5) ? 

A. No
Q. If not for the agreement with Mv. Marley, what would you 

have done ?
A. I would, have taken action against Mr. Marley and others to 

take back my belongings and I would, have got the Police to prosecute 
them for wrongful pc sscssion 30

Q. Would you have filed a civil action also to take back possession?
A. Yes. There was my money of Rs. 25,000/- which I had put 

at the commencement and I had. spent about Rs. 25,000/-. Then there 
wore my belongings. 1 had undertaken to pay Mr. Soyza Rs. 7,000/- 
and the Superintendent Rs. 5,000/-.

Then my things that were there including a bicycle, typewriter, 
my clothes, furniture, cutlery and crockery. All this came to close 
upon Rs. 100,000/-.

Q. Even if you had an income from this Ks';ate and. continued 
to possess this Estate, would you have paid. Income Tax on it ? 40

A. No, because it was not mine till I had 
due. I c would have taken about 7 or 8 years.

paid all the monies
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Q. Did you ever tako up the position that directly the deed of NO. 6
transfer was signed that you were a half-share owner ? fvYdenc'e?'5

A. No. .... — ,Evidence of
I told in answer to Counsel for the plaintiff that I was a half- f^if"^^^ 

share owner because he said that, according to the deed, I was a half- Re-Examination, share owner. (Shown P22.) -Continued
Q. In P22 you give a group of figures?
A. Yes, when the Estate was with the previous owners.
Q. On those figures how much was the income for an year roughly?

10 A. Roughly it would be about Rs. 15,000/- for an year nett.
The Bank Manager said that unless we agreed to pay Rs. 6,000/- 

a month, we could not be given a loan.
Q. The first instalment of Rs. 6,000/- you paid against that 

No. 2 -Account WHS when? 
A. It was in February. 
Q. They were wintering months? 
A. February, March, April and half of May there was no income.
Q You told us that when you got the letter from Messrs F. J. 

& G. de Saram P18 and P18A you saw Mr. Marley ? 
20 A. Yes.

Q. Thereafter, did you write to anybody?
A. Yes, Mr. Marley told me to inform de Silva & Mendis not 

to tako action and to write to de Silva & Mendis in this connection. 
(Mr. Adv. Thiagalingam calls for a letter dated 27.2.61 from the repre­ 
sentative of Messrs, de Silva & Mendis. Mr. Pieris, Proctor of Messrs. 
de Silva & Mendis hands over this letter to Counsel for the defendant 
which is marked - D64:

Mr. Adv. Amerasinghe objects to this on the ground that the 
person who has handed it over should get into the witness-box 

30 and produce it. I allow the document to be produced):
(Shown D84): This is the letter that I wrote to de Silva &

Mendis on 2? 2.1961.
Q. Did you see de Silva & Mendis afterwards?
A. Yes. (Shown P10):
Q. You saw the item of Rs. 1,UOO/- in PIG on 23rd July 1962?
A. Yes.
Q. Did you make this payment?
A. No.
Q. Had you anything to do with this account after 23rd July, 1962 ?

40 A. No.
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NO. 6

D.'P.

-Continued

Q. And seeing this payment of Rs. 1,00!).'- on 28.7.62, you said 
something in Court?

A.I said it may have been deposited by the lessees because the 
lease says Rs. 500/- per month and, therefore, 1 thought it was the 
lessees' money. I personally do not know that it was the lessees'
monoy.

Q. This letter (D9) was written by you before or after you fell 
out with Mrs. Marley? 

A. Afterwards.
(Mr. Adv Amorasingho objects to these questions because he says 10 
he did not ask anything from the witness on (D9):

Q. Why did you tear off a portion of (D9): 
A. Because she made some dirty references regarding my wife. 

This displeasure started in early February, 1961.
Q. When you handed this letter to your lawyers had you torn 

off this portion ?
A. I did not want to hand over this letter which contained 

abuse against my wife. I have had other letters written by Mrs. 
Marley where she has spoken disparagingly against my wife.

Q. Did you see mo this morning ? 20 
A. I wont and saw Mr. David Per era and I went along with

him to see you.
I went to see Mr. David Porera and Counsel regarding yesterday "s

cheque. This cheque was for a sum of Rs. 21,000/- odd.
Q. After wo adjourned yesterday at 4 p.m. had you looked for 

any documents ? 
A. Yes.
Q This cheque, do you admit, was given to you on the ;>th of 

September ?
A. Yes. 30
Q. And do you admit that you cashed it on 6th ? 
A. Yes.
Q. It was suggested to you here that you appropriated that 

monf y ?
A. No. It is a false suggestion.
Q. Has anybody at any time over suggested it to you before

it was suggested to you in Court r
A. No, about this cheque that I had taken money.
Q. Nobodv ever suggest >d that you had appropriated this money ?
A. No. 40
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for

10

Q.
the 
A.
Q-
A.
Q-
A.
Q-
A,

(Mr. Adv 
because it

20

30

40

to this c he quo 
amount ?

have you been given a similar chequernor
same
Yes.
Who gave it to you ?
Mrs. Maiiey.
How long before this ?
Somewhere about a week before on the 29th.
You have a diary for I960 ?
Yes.

Amerasiughe objects to the production of this diary 
is a new document and it does not necessarily mean that

the witness should produce a new document. He says this is totally 
irrelevant, because whether an earlier cheque was honoured or dishonoured
has nothing to do with this case. 
whether it is relevant for this 
relevancy of this evidence should

I allow the question. I allow
Q. When did you find this 
A. I found it last night.
I produce my diary marked D65. 

(Mr. Adv. 
admissible

He says the Court 
evidence to go

should consider 
He says thein.

b9 strictly examined by Court.
the production of this diary.) 

diarv ?

my
Amerasinghe says the production of 

as the way has not been paved for its
Before the cheque (P23) I got an earlier 

Marley and she wanted me to go and give this
de Sararri. I took this cheque to Mr. F. C. de Saram. I rang up Mr. 
Marley from his office and he told me to give back the cheque to 
Mrs. Marley and I took back the cheque to Mrs. Marley at Nuwara, Eliya. 
Then I took the cheque to the Bank to cash it. It was returned "signature 
differs" and I was unable to cash it. I brought back the cheque and 
gave it to Mrs. Maiiey. Mrs. Marley gave me the cheque (P23) and 
I cashed it and gave the money to her.

Q. Has anybody in any letter made any suggestion that you 
took the proceeds of this cheque (P23) ?

A. Nu 
(Shown the diary to the witness):

you got the first cheque is noted as 29th
August, 

A.
Q-

September, 
A. Yes

diary to the 
The date that 
1960 ? 

Yes.
The date that 

1960 'I
you got the second cheque is on 5th

No. 6
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Re-Examination. 
- Continued

this diary is not 
admission):

cheque from Mrs- 
cheque to Mr. F. C.
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No. 6 
Defendant's 
Evidence.

Evidence of 
D. P.
Mellaaratchy- 
Re-Exami nation.
— Continued

Evidence of
D. P.
Mellaaratchy-
Further
Cross
Examination

Q. All this happened 4 years ago ? 
A. Vos.

I had at this time an acccmnt with the State Bank of India. 
I produce my accounts for the period September, October & November- 
D6ti. I also produce an account with the Chartered Bank of India 
for the months of September, October and November marked - D87. 
I als-) produce an account in the Bank of Ceylon, Chilaw, for the 
months of September, October and November marked D68. I also 
produce an account in the Bank of Ceylon, Nuwara Eliya, for the 
months of September, October and November marked - D69. lo

Q. Into none of these accounts have any amounts like the 
proceeds of this cheque P23 gone in ?

A. No.
The guarantee by Mrs. Marley was in the Bank of Ceylon, Nuwara 

Eliya.
Q. Against the loan guaranteed by Mrs. Marley the Bank has 

debited you with Rs. 31,645/41 ?
A. Yes.
Q. And ultimately how much did you pay them ?
A. I think I paid them Rs. 30,000/-. 20 

(FURTHER CROSS-EXAMINATION by Mr. Adv. Amarasingho):
Q. This document (D65) does not indicate that it oven belongs 

to you ?
A. There is no name.
Q. There is on the 1st of January some reference to the days

of the week and cevtnin hours ?
A. Yes.
Q. After that, right up to the month of July, thera is not a

single entry on any of the pages ?
A. Yes. 30
Q. Which shows that the diary has not beon in use ?
A. There was no important thing to be entered. I did not 

maintain the diary and I had no transactions.
Q. The first entry is on the (Jth of August ?
A. Yes, I refer to the sale agreement, The first entry is on the* 

f>th of August.
Q. Is it also with reforenco to this transaction with Mrs. 

Marley ?
A. Yes, we went to Colombo on that day.
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Q. The 6th also has a reference to the transaction with Mra. NO. 6 
Marley ? £};£«'•
(Mr. Adv. Amerasinghe wants the Court to note the interruptions Evidenc7of 
mado by Counsel for the defendant. He says the witness should not D. p. 
answer without reading the document).

Q. After you finished the evidence here and before you saw 
learned Counsel in the morning, did you go to any tutory ? —continued

A. No.
I tried to examine what happened before this cheque was issued 

10 which was issued 4 years ago and I went through my Bank 
Statement.

Q. You then discovered this diary ?
A. Yes.
Q. What time in the night was this ? 
A. Must have been about 8o'clock.
Q. Then you wont to your Proctor the following morning and 

went and saw Counsel ? 
A. Yes.
Q. All the entries which you refer to now are in pencil ? 

20 A. Yes.
Q. And could have been made at any time ? 
A. But I entered them according to the dates on which they 

have been entered:
Q. I suggest to you that (D65) is a fabrication made last night ? 
A. I deny this.

FURTHER RE-EXAMINATION: Evidence of
D. P.Q. Is this suggestion true or false ? Meiiaaratchy-

A It is false FurtherA. It IS laJsU Re-Examination.
Q. What have you written on the 3lst of March ?

30 A. That I have gone to Kandy.
Q. On the 2nd of March what have you written ?
A. I have gone to Galle.
Counsel for the plaintiff was turning over the pages when I was 

being cross-examined and that is why I say 'I went to Colombo'. 
(Mr. Adv. Thiagaliugam turns over the pages of the diary and 
refers to the entries of the 5th August, 6th August, 8th August, 
12th August, 14th, 15th, 16th, 17th, 29th, 30ch, and 31st August, 1st 
Sept., 5th, 6th, 7th, 8th - 16th September, 1st October, 2nd, 3rd, 5th, 
6th, 7th, 8th. 14th, 15th, 16th, 18th, 19th, and 27th October, and 5th 

40 November.)
Sgd. .

District Judge 
18.11.64.



No. 6
Defendant's 
Evidence

Evidence of 
W.H.B. Pieris 
Examination

Evidence of 
W.H.B. Pieris 
Cross 
Examination

Evideuce cf 
W.H.B. Pieris 
Re-Examinatoin.
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W. H. B. PIERIS: Affirmed Proctor, Supremo Court, Messrs. De Silva 
& Mend is, Colombo.

I am in the firm of Messrs, do Silva & Mendis. I have been 
summoned to produce certain letters. The letter (D84) which I handed 
to Counsel for the defendant was from my file. This is an endorse­ 
ment of Mr. Aboysuriya and was directed to Mr. Bortram Fernando. 
I was practising at Nuwara-Eliya and I have left do Silva & Mendis 
recently and I do not know anything about this transaction.
CROSS-EXAMIN ATION

I have one file on this matter. I d > not ha.ve a letter dated 10 
16.8.60. (Shown letter of 16.8.60.)

Q. Who has signed this letter by your Firm ?
A. It appears to be Mr. Bertram Fernando's signature. I identify 

his handwriting.
(Mr. Adv. Amerasingho marks letter dated 16.8.60 from do Silva & 

Mendis to Messrs. F. J. & G. de Saram-P25):
RE-EXAMINATION

Q. You told Plaintiff's Counsel that you did not have the docu­ 
ments of 1960 in your file?

A. Yes. 20 
I said that I have got the letters of 1961 onwards.

Sgd.
District Judge. 

18. 11. 64.

Evidence of 
S. Weerawar- 
dena- 
Examination

SHELTOX \VEEBA\VARDENA: Affirmed. 42. Superintendent Orange 
Hill Estate; Balangoda.

In 1961 I was working at Borakanda Estate.
Q. When did you got married?
A. On llth December, 1961.
Q. And where wero you living after that? 
A. At Borakanda Estate.
Q. On the 20th February 1962, what happened:-'
A. I was in the rubber field batween 3. 30. and 4 p m. Then one 

of my labourers Coomarasamy came and told me something. Then 
I came to the bungalow and I saw Mr. and Mrs. Marley with about 
70-80 people with them and they were* armed with clubs and guns.

30
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They immediately told me that I had no business to stay there. Mr. NO. 6 
& Mrs. Marley fisked me to go immediately out of the Estate. 
Then I called my wife and wo \voro proceeding to go. Near the 
entrance to the gate wo were stopped and I was escorted up to 
Dehiwela junction by two cars. My car was in the middle and 
there was a car in front and another in the rear. When we wore Examination 
going I was told not to go to any Police Station and if I loved 
my life not to go to a Police (Station. Then T went to Dehiwela 
Police Station and made the entry which has been marked D54. 

10 I made this entry at about 8.30 p. m. If it has been put down as 
8.55 p.m. it is correct.

The certified copy of (D54) says that I got down from the car 
and went inside the bungalow where I mot M.rs. Marloy and Mrs. 
Marley and one Jayatilloko.

Q. Did you sa,y Mrs. Marloy and Mrs. Marloy ? 
A. I said Mr. and Mrs, Marley.
Q. Is this an error in the original or is it an error in the 

certified copy ?
A. It is an error in the Police entiy because I said Mr. & Mrs. 

20 Marley.
Q. What did you do after that ?
A. Then I immediately 'phoned up the defendant in this case 

who was my manager, and told him thai Mr. and Mrs. Marley had 
come to the Estate with a crowd and that I was driven off. He 
instructed me to see him the following morning at his Advocate's 
place at Kynsey Road, Borclla, I met him the next morning and 
1 was told to go to the Ambalangoda Police Station and lodge an 
entry find I made another entry.

Q. Did you at auy time go to the Estate thereafter ?
30 A. I went on the 2.'>rd with a Police party.

Q. Did anybody take you near the Estaso ?
A. 1 was taken by a police party. Mr. Mellaaratchy drove* mo 

up near the Kstate gate and ho did not come inside.

When I went in I spoke to Mr. Marley and he asked me 
whether the defendant had come with me and I told him that he 
had come. I took the car and brought Mr. Mollaaratchy. Mr. Marley 
and Mr. Mollaan^ehv had a conversation. I did not listen to the 
conversation. I was trying to get my things out of the bungalow. 
Some of my trousers and shirts wore there find my almirah was forced 

40 open and my wedding gifts and other things were missing. I suffered 
loss to the extent of over Ks. ."5.000/-. This money has been paid to 
me by Mr. JMollnaratchy.
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No. 6
Defendant's 
Evidence 
Evidence of 
S. Weerawar- 
dena- 
Examination
—Continued
Evidence of 
S. Weerawar- 
dena- 
Cross- 
Exami nation

Q. After the 23rd havo you been to the Estate ?
A. Yes, I went somewhere on the 30th or so. I went to bring 

my almirah and furniture and not thereafter.

( MIOSS- E XAM I N ATION:
Q. From when were you on this Estate ?
A. From March 1951 till I was forcibly put out in February 1962.
Q. After that you did not go to the Estate till 13th of what ?
A. Till the 23rd of February, 1962.
Q. In between you did not go to the Estate ?
A. No. 10
Q. Did you say that you went on a certain date to the Police 

Station at Ambalangoda ?
A. It was on the 23rd. No, it was on 21.2.62. This was the 

day after I had left Borakanda Estate.
Q. You were there for about almost an year ?
A. Yes.
Q. You were the Superintendent in charge ?
A. Yes.
Q. And working under whom ?
A. ruder Mr. Marley and Mr. Mellaaratchy. 20
Q. How often did the defendant come there ?
A . Every fortnight.
Q. You were responsible for the collection of the income ?
A. Yes.
Q. Roughly what was the gross income per month ?
A. About Rs. l.OOO/- a month.
Q. Worn there not better months ?
A. Some months we were running at a loss specially during 

the wintering season.
This sen son was from January to March or so. This season we 30 

tlo not do any tapping. When we stnrt wintering we stop tapping 
and for about 1 1/2 or 2 months wo do not tap.

Q. But coconuts go on right throughout the year ?
A. Ves.
Q. When you said Rs. 1,000 /- a month you include coconuts 

and rubber ?
A.
Q.

that, the

Yes. everything on the Estate. 
Apart from the wintering period 
nett profit was about Rs. 1,00<>/- 

A. Ves.

you spoke 
a month ?

of, you say

40
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RE-EX A M IN A TION: NO. 6
Defendant's

O. During the rainy season can you tap rubber ? Evidence^ & J J f Evidence of 
A. NO. S. Weerawar-

Q. Were there strikes and labour disputes on the Estate ? Re-Examination 
A. Yes.
Q. Wore1 anybody else claiming to be in charge there ?
A. Yes, one Guruswamy. I know a man called Jaleel and he 

was Mr. Marley's representative.
Sgd ....................

10 District Judge.
18. 11. 64.

Defendant's case closed reading in evidence D1-D69.
Mr. Adv. Amerasinghe objects to the documents D15 and D38- 

D42 being read in evidence. lie draws the attention of Court 
to D15. He also objects to (D9) where part of a letter was produced 
which was admitted subject to the objection. He says that D15 has 
also been objected to. He says D38-D42 the signatures have not been 
identified. The letters are being produced as admissions made by 
the Agent of Mr. Marloy. These are all letters after 5th April, 1962. 

20 It is clear that Welikala could not have boon an Agent after 5th 
April, 1962. Assuming that Welikala was an Agent these letters are 
written after the agency terminated. He cites Sec. 18 of the 
Evidence Ordinance. After 5th April 1962 Welikala could not have 
the authority of the principals. He refers to (D23). All the letters 
D38 - D42 are written after 5th April, 1962. The statements are of 
persons who are nol witnesses in this case and the signatures have 
not been identified.

Mr. Adv. Amerasinghe ivads further in evidence P21-P24. The 
following '.D' documents wore originals taken from the plaintiff's 

30 cuatody:-
D6, D7, D8 which is an office copy of our letter, D10 copy, 

Dil original, DI2 copy, D]6 original, D17 copy, D18 copy, D20 
copy, D22 copy, D:!S - 1)42 were originals handed over by us.

The plaintiff lias taken from the defendant P14 and P18 
and P18A.

Mr. Adv. Thiagalingam moves to address Court in reply on the 
next day.

Documents for 26. 11. 64. Addresses for 21. 12. 64.

40 District Judge.
18.11.64.
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No. 7 NO. 7 
Addresses to
Court Addresses to Court

21. 12. 64.
FURTHER HEARING. 

Same appearances as before.
ADDRHSSKS:

Mi1 . Adv. Thiagalingam states that the third question at Page 151, 
involving two questions really, was answered thus:

"No. I do not owe him any monies. Mrs. Marley undertook to 
pay the monies". 10

Mr. Adv. Amarasinghe states that, according to his recollection, 
this answer has been correctly recorded and ho objects to any 
amendment.

Mr. Adv. Thiagaliugam addresses Court. He s;iys that as far as 
D9 and 1)1 f> are concerned they were admitted as being in the 
handwriting of Mrs. Marloy and they were only marked with intent 
to get Mr. Maartensz to refresh his mind with regard to certain 
events and they are of no evidentiary value. D23 is referred to. Mr. 
Naidoo the plaintiff in the case has signed these letters except for 
one. VVelikala has replied to this letter by D38. Julius & Creasy 20 
has acknowledged this by D24 and this letter has evidently been 
written before the receipt of D38. Julius & Creasy writes by D25 to 
Wolikala, and Welikala writes by D29. D26 is replied to by \Veli- 
kala by U40. Julius & Creasy replies by 1)27 and Welikala replies 
(i) this by D41. D41 was acknowledged by D28. Welikala replied to 
this letter by D42. D42 was not acknowledged.

He says that as far as the case* is concerned, it is purely a 
question of fact. This is an action by the Executor of Marloy's 
Estate against the defendant, on l> Counts. The plaint takes up the 
position that Mrs. Marley and Mellaaratchy had entered into an agree- 30 
ment to buy Man a .Borakanda Estate on 6. 8. 60. Para li> of the 
plaint is referred to. On 7. 8. f>0 Marley lent to the defendant Rs. f>l),000/-. 
This has nothing to do with the agreement and nothing to do with 
Borakanda Kstate. Para 4 of the plaint is referred to. Boih Mrs. 
Marley and the defendant requested Mr. Marloy to provide certain 
monies, firstly, a sum of Us. l2f>.000/~ which, he says, ho did. Para 6 
referred to. On account of expens-s for this transfer he paid 
Rs. 17,()04/- to DC Silva & Mendis and Mrs. Marloy and the defendant 
paid in equal shares.
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The defence i3 that this is all untrue. The defence is that NO- 7 
Borakanda was bought in the name of the defendant and Mrs. court"" l° 
Marley at the express request of Mr. Marley; that the defendant was —Continued 
prevailed upon to join in this transfer and that consideration was to 
be paid in respect of Rs. 25.000/- by the defendant and a sum of 
Rs. 125,000/- to be secured by a mortgage to the owners of Borakanda 
and that all the balance monies were to be provided by the Marleys. 
The defendant went on to say that even the Rs. 25,000/- that he 
was giving- was to be made available to him on a loan guaranteed 

10 to him by Mrs. Marley on the Bank of Ceylon. The defendant 
says that he undertook certain obligations in the nature of a trust and 
that he was to manage the property himself, pay off the loan to 
the owners of Borakanda and pay into an account at the Mercantile 
Bank called the Loan Account monies of the Marleys and, iliat when 
all that was done, he would get a beneficiary interest in a half 
share of the property. The defendant denies in the claim set up in 
the plaint.

The defendant says thai ho has not borrowed any monies from
the Marleys. The Agreement D5 of 2. 3. 62 is referred to. By this

20 agreement and by virtue of the agreement between the defendant
and Mr. Marley about that time that all the liabilities, if any, due
from the defendant to Mr. Marley have been wiped out.

He proposes to deal with the defence which centres round the 
document (D5). He refers to letter P17 of 4. 3. 61. The receipt of 
this letter is denied by the defendant. He refers to Page 66 of the 
evidence. P17 is in reply to the letter of 12. 1. 61 marked (D13) 
which is also marked D6. The letter which bears the endorsement 
is D6 and without the endorsement it is DIB. This letter is addressed: 
'Dear Mr. Mellaaratchy' and from March to July nothing has been

30 done. Evidence at Pago r>(> is referred to. On 9. 10. 61 the Last Will 
was prepared by .Vlaartcnsz. Maartens/ had written to Marley that 
the Last Will had to be altered. D33 of 12. 10. 61 was sent by Mr. 
Clarence de Silva on behalf of Mrs. Marley to the defendant. P16A 
formulates this claim. This is followed by letter P14 of 2:1 10. 61. 
(P14) is read out. This letter was sent by Mr Maariensz. Evidence 
at Page 114 is referred to, and also at Page i.'JS. Maartensz said 
that the claims were correct and t;ho defendant says that it is untrue. 
On 9. 11. 61 the defendant \vrires to ALiartensz P15 and says that Mr. 
Thurairatnam is coming to see him. D34 written by the defendant

40 on ]2. 11 61 to Clarence de Silva is referred to. Defendant takes up 
the position that it is all Mr. Marley's money. D34 is the same as
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No. 7
Addresses to 
Court.
—Continued

D19. 1)20 dated 13. 11. (il from Maartonsz to Thurairntnam negatives 
and contradicts Maartcnsz's evidence. Clarence de Silva's letter of 
'21. 11. 61 (D3.0) is referred to, and also defendant's letter D36 of 
8. 12. 61. Ho says these documents negative Maartens// evidence that 
Thurairatnam admitted tlie claim. D21 is the letter of 12, 1. (i2 
written by Maartensz to Thurairatnam and D22 of 3. 2. 62 written by 
Maartonsz to Mr. M.-vrley.

On 6. 2. 62 Airs. Marley gets her lawyers 1o file action in the 
Halapitiya Court. Para 2 of D37 is referred to. D31 is the le:is•• 
attested by IVoetor Xnnayakkara and D32 is the Protocol. Evidence 10 
at Page 68 is referred to. Defendant says that he is the trustee for 
Mr. Marley. D55 is the statement of tJie defendant dated 21. 2. 62 
made* at 8.15 a.m. lOvidence of Mr, Soyza at Page 74 is re tad out. 
As to what happened on 28/2 on the Estate is known only to 
Mi 1 . VUirU'y who is dead, Mrs Marley and the defendant. Evidence at 
Pages 114 - 119, 151 and 15.'? is referred to.
(Adjourned for lunch):

District Judge.
21. 12. 64. 

RKSl'MKD:
Mr, Adv. Thiagalingam continues his address. Evidence at Page 20 

151 referred to. D56 of 2. .'!. (52 is referred to. lie refers to tho 
evidence of Mr. Maartensz at Pages 29, 31, 32 and 33 and the defendant's 
evidence at Page 152. He says that Maartensz was not a frank 
witness. On 5. 4. (52 - D2P> - Julius & Creasy to Welikala; D38 of 
10. 4. (52 Welikala to Julius & (Way; D24 of 17. 4. 62 Julius & Craasy 
to Welikala; 1)63 of 17. 4. 62 the Fragmentation Certificate obtained 
by Wolikala; D25 of 18. 4. 62 Julius & Creasy to Welikala; D.39 of 
28. 4. 62 Welikala to Julius & Creasy and the draft transfer was 
sent to the defendant in this lotior. D26 of 6. 5. 62 Julius & (Yeasy 
to Welikala; D40 of 9. 5. 62 Welikala to Julius & Creasy; 1)27 of 30 
12.5.62 Julius & Creasy to Welikala; D41 of 16.5.62 Wolikala to 
Julius & Creasy. P16B of 17.4.62 is the Codicil. D28 of 23 5.62 
Julius & Creasy to Wolikala; 1)57 of 2. 6. (52 Julius & Creasy to 
Welikala; 1)42 <,!' 5.6.62 Welikala to Julius & Civasy: D58 of J5.6 62 
Julius & Civasy to the defendant. D29 of 12.7.62 t.lu plaiiil bv 
Mrs. Marloy against tin* lessees in Colombo.

Mr. Marley died on 26. 2. 6;'>. On 21.11. 6:5 this action was filed. 
PJ6 of 8. V. 64 the Probate in this case and P21 the answer by <,ho 
defendant in the Balapitiya case. According to the agreement 
Welikala was to do up the draft transfer. 40
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In this case the conduct of the plaintiff's Proctor is not all NO. 7 
that can be desired. Ho acts on the instructions of Mrs. Maiiey. court. 
The evidence at Pages 41, 42, 104 - 107 is referred to. D4.°> of 13.8. 63 -Continued 
the cheque was deposited to the defendant's account by the 
defendant. Maartensz was always interested in the welfare of Mr. 
and Mrs. Marley. D10 has nothing to do with the case as presented. 
Rs. 125,000/- is a joint lean to Mrs. Marley and the defendant. Pages 
44 & 45 of the evidence are referred to. D60 of 9. 8. 60 is the 
application to the A. I. ('. C. In D2 the Bank says that it must be 

10 repaid at Rs. 6,000,- a month. D53 is in Mr. Bell's handwriting. He 
says that all the documents from the- Mercantile Bank are on the 
face of it suspicious. PI is a guarantee with the names filled in 
and D4 is a copy which Mr. Marley gave to the defendant when 
the defendant went and spoke to Mr. Marley about the letter that 
Maartensz had sent to him. PI & D4 are one and the same document. 
The deposit Slip P2 was endorsed the following day. P3 is the 
application to open a No. 2 Account. It is headed ''No. 2 Joint 
Account" and the word 'loan1 is an interpolation.

Julius & Creasy aro virtually the Proctors of both Mr. and Mrs.
20 Marloy. Alongside P3 are P11A & PUB. PUB is a Photostat of 

P3 because the word "loan : ' is there. P11A also boars the same 
date where the words 'by either of us' have been scored off and 
"jointly" has been inserted. The original of PIIA has not boon 
marked. He says PUB and I'.'! were signed without the word loan. 
PI, P3, PUB and PIIA are documents relating to the loan. D44- 
D49 are referred to. The Bank warns documents signed before they 
give a Bank guaranteed loan. P5 & P6 are referred to. He says 
documents from the Bank are ox-facie suspicious. Mr. Marloy writes 
to the defendant D62 of 8. ]2 60. What made Maartensz call for

30 Pll, PIIA, PUB, and PllC photostat copies from the Bank. B>3<) of 
12. 11. 61 is I he same as JD6 without the endorsement. Maartonsz 
writes to Mi-. Marley D8 of 16. 1. 61. D18 of 18. 1. 61 Mr. Marley to 
Maartonsz D12 of 23. 1. 61. Maartensz to Mr. Marley where he says 
he is coming. No mention has been made about the mortgage at 
the Conference held in N'Eliya and the ondorsomont on D6 was not 
there, on 5. 2. 6J. He says the Jotter D6 went before the endorsement 
and \vas with Mr. Maiiey until 5. 2. 61. The Conference of 5/2 dis­ 
cussed whether the Estate was to bo sold and was it to be managed. 
D16 the defendant writes to Maartensz and takes up a definite

40 position and this is not the conduct of a debtor. Dl7 is Maartensz'



No. 7
Addresses to 
Court.
—Continued

152

letter of 18. 2. 61 to the defendant D7 of 19. 2. 61 from Murloy to 
Maartensz. When was Marloy shown tho endorsement on the letter 
D6. D6 tho endorsement; was sent to Mr. Marlcy and 5. 2. 61 was 
the Conference. P18 and P.18A are referred to. He says that Mr. 
Marley's hotter to Maartensz D7 was written at the request of Mrs. 
M.arloy. Evidence at Pages 1K>. 111. and l.">5 - l.'>8 are referred to.

JS~o time. Further addresses for 22. 12. 64.
Sgd .... ...

District Judge. 
21. 12.1)4. 10

22. 12. 69
Same appearances as before.
Parties present.

FURTHER ADDRESSES.

Mr. Adv. Thiagalingam continues his address. Maartensz writes 
the loll ITS PIS & P18A" of 21.2.61 to the defendant. In 1)7 there
is no reference to anything other than the 
at Pages 113, 114, laf/ - 188 is referred to.

R ;")(),()()»!/-. The evidence

MaarteiiH/ wrote on 27. 2. 61 to de Silva & Mendis. Do Silva & 
Mendis writes letter P19 on 28. 2, 61. The defendant writes D64 on 
27 2. 61 to do Silva & Mendis. IMS has reference to D<I/M(). Then 
thoj-o is the letter P17. The reference in P17 is to !):>!)/l)6. According
to Maartens/, leiter D30/D6 had 
& PIS A and does not tell 
letter P17 is vague and it 
to give cover to the terms

en scnl up to him. He 
anything to Mr. Marloy. Ho 
was necessary 4 or f> months later merely 
of the Last Will. The Last Will of

wrote P18 
says this

October i< almost in line with P17 Mr. Marley was ill al that time. 
The list 'A' commences with the document; IM7; the list 'IT ends 
up with the document P17 He says ho is not dealing with the 
documents P>3. P23A, I J2I. 1)65 & D69.

Mr. Adv. AmiTasinghe is heard in reply. He 
proving thai, any document signed by a party is 
a forgery is on the pavty who alleges it.

20

says the burden of 30 
a fabrication and

He savs there are -> claims and the amount claimed is not in 
dispute. The defendant admits the amount claimed but denies legal 
liability for them The Rs. ,1(*.<»-!/- claimed is by cheque P7 of 
7. 8.'50 which has been cashed by the defendant _ mid cash which 
the defendant admits ho appropriated. The Us. 17,()(M/ representing 
the legal expenses paid i'.ir this ir.uisaction, in respect of this tran­ 
saction, is vouched for by cheque P8 dated 18.11.60. The Rs. I2oj >:)<>'- 
which is vouched, for by receipt P9 of 12. 6. 60 for Rs K>6. :>43 6!), 40 
half of which is a liability of the defendant according to the 
plaintiff's casn, and (he balance half being Mis. Marley's liability.
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The defence is that there was no legal liability at all, in the No. 7 
first instance. He nays the defences are contradictory and conflicting. 
The Rs. l,yi\0(M)/- advance is vouched for by PI, the Letter of 
Guarantee, by Mr. Mariey in which it is clearly stated what he 
wanted done. P2 is the fixed deposit receipt which has boon referred 
to in P.y. PS is the application by both the defendant and Mrs. 
Marley to open a current joint Account. P4 is the joint loan account 
itself. P» is the cheque for Rs. iy;\000/- signed by Mrs. Marley and 
the defendant and drawu on the joint Loan Account. P6 is the cheque

10 for Rs. yf)7,500/. which is noted in the attestation PIS as being the 
consideration paid before the Notary. PI - PG conclusively prove 
that Rs. l.V;j,000/- had boon advanced to the defendant and Mrs. Marley 
and this amount had gone for the purchase of Borakanda Estate. 
D59 is the ngrceemont to purchase on the Oth August, 1960. There 
is reference to the defendants cheque in D59 with regard to the 
Ra. 4,y,i)00/- being 1/lOth tin* purchase price. Mr. Marley's cheque ?7 
for Its. 50,000/- has gone into his Bank Account on 18th August 19UQ, 
in P43 and his cheque for Rs 42,500/- paid on 7 8. 60 at the 
execution of D59 has been realised on 17 8. 60 with the aid of this

20 RH. 50,000/-. Ho nays the defendant paid with Air. Marley's money. 
P7 is dated 7. S. 60. Ply Mr. Marley a letter to Maartensz is dated 
7. 8. 60. By D10 Maartensx writes to de Silva & Mondis. The lawyers 
for the defendant and Mrs Marley were DoSilva&McndisandfovMr. 
Alarley it wns Alv. Maartensz. lie says that at the time this Ictlcr 
was written the primary mortgage bond was in favour of the A. I. 
(\ (_•. De Silva & Mondis cont'imied that Air. Ma Hey was ^«ing to 
lend Rs. jiUHM.)/.. H.vydated9.9. Go is the defendant's application to 
the Mercantile Bank. The Bank ultimately gave the money on the security 
of a cheque. A current Loan Account was opened because the liquidation

30 of the loan has to be a monthly payment on the Borakanda Estate Account. 
To P22 the Bank replies by Dl and D2. D2as \\ellt\s P±y indicates that 
it was contemplated that there should bo two accounts and one was 
to be the Loan Account and the other the Borakanda Ksiate Produce 
Account. D13 is referred to, tbo letter from F. J. & (!. de Maram. 
Di)0 the Suspense Account is referred to. The Mercmtilu Bank was 
guing to advance Rs. 1%,OUO/- but they \vantod to gut one cimquc 
for this amount and the balance Mrs. Mtrlcy and the defendant 
were uoing to make up. Manrtonsz's letter to Mr. Marley (D8) is on 
16 1. Ul. M;iartensz did not know anything about the security givnn

40 for the Rs. l.VixOOU/-. D.yy of :). y. (i.^ is the last document which shows 
M;iar!\'Msz act in": for Mr. Marlev.

(Adjourned for lunch):
Sgd

y. 64.
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NO. 7 RKSUMED:
Addressess to

_°"rt ' (. Mr. Adv. Amcrasinghe continues his address. He says the second 
defence is contradictory with the first line of defence. There was 
no question of vesting the defendant with the ownership of this 
property at any time. He refers to the answer dated. 20. 2. 64 filed 
of record in the Balapitya case - P21 - which must be read with D-87 
He refers to Para. 8 of P21 and Paras: 4 and 5 of the answer.

Para: 7 of the answer is referred to. Rs. 125,000/- was obtained 
from the Mercantile Bank on the guarantee of Mr. Marley for the 
purchase of Borakanda Estate. The defendant was to repay this 10 
amount from the income of the Estate. The Mercantile Bank has lent 
and advanced to the defendant this sum which was guaranteed by 
Mr. Marlcy. The defence seeks to establish its denial by stating that 
the documents have been tampered with.

He says that Para: 18 is the only paragraph that sets out any 
defence in this case to this claim. In the agreement Do there is 
the agreement by Mrs. Marley to relieve the defendant of all obliga­ 
tion. According to the agreement, Mrs. Marley has taken over the 
obligations of the defendant. Para: 7 of 1J5 is referred to. The 
defendant is the only person who speaks of a discharge and the 20 
others do not speak one word about a discharge. D5 has been 
repudiated on 15. (3. !>2 by a formal letter by Mrs. Murley's lawyers. 
The question is whether Mr. MarJey discharges this defendant from 
all liability. Evidence at Pages 113 & 114 referred to, and also at 
Pages 149, 150, 151 and 152. D5 was the agreement to transfer a 
half share and if the defendant does that he is relieved of his 
liability. He says the Court should refuse to act on D9 as only a 
part of it has been produced. He says D9 and D15 should be 
rejected by Court.

Mr. Adv. Thiagalingam in reply says that Mr. Marley agrood to 30 
release the defendant from all obligation and that the defendant was 
absolved from all liability.

District Judge. 
22. 12.64.

Judgment for 29. 1. 1965.
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No. 8 NO. s
Judgment of thej-ic it of the District Court. P'"1 " 1 ".00" 1*1
2.7. \. DJ.

JUDGMENT

The Plaintiff in ihis case sues the defendant for the recovery of 
throe different sums of money based on three different causes of action.

The plaintiff's case is that the defendant and Mrs. Eiloen Florence 
Marley by agreement Xo. 541 dated 6. S. 60 agreed to purchase the 
estate known as Maha Borakanda Division situated at Karandeniya 
for Rs. 4y5,000/~.

10 That tho defendant and the said Eileon Florence Marley requested 
H J. G. Marloy to provide certain monies needed by them for the 
completion of their aforesaid agreement to purchase and it was agreed 
between them and H. J. G. Marley that tho said H. J. G. Marley,, 
through his bankers the Mercantile Bank Ltd. lend and advance to 
the defendant and Mrs. Eileea Florence Marley the sum of Rs. 125,0(IO/- 
jointly and in equal shares to be repaid by them together with 
interest thereon as stipulated by the said bank.

That the said Miarley should provide by way of loan and pay on 
account of the defendant and the said Mrs. Eileen Florence Marloy 

20 such monies as shall be required for legal and other expenses connected 
with the purchase of the said Estate.

That the defendant abovonamed would be liable to repay half share 
of the monies lent and advanced as aforesaid.

The Plaintiff avers that in pursuance of the said agreement and 
at the request of the said Marley and on the personal guarantee and 
security given to the said Mercantile Bank by him, the said Bank in 
or about November 1960 lent and advanced to tho defendant and the 
said Mrs. Eileon Florence Marley jointly a sum of Rs. 1^5,OOO/- which 
was applied in part payment of the aforesaid purchase price at the 

30 execution of deed of transfer No. 1419 dated 29. 11. 60 in favour of 
the defendant and Eiloen Florence Mavley. The said sum of Rs. W5,000/- 
was repayable to the said bank together with interest at 5 per cent, 
per annum or at such rate as may from time to time be fixed or 
charged by tho Bank. And for securing such repayment the said 
Marley advanced to the said Ha.uk a sum of Rs. 150,000/- held by 
it in'fixed deposit to tho credit of the said H. 3. G. Marley.

Tho Plaintiff further spates that the said II. J. G. _Marley in
pursuance of tho said agreement also paid a sum of Rs. 17,004/- on
account of the legal and other expenses connected with the purchase

40 of the estate by the defendant and the said Mrs. Eiloen Florence Marloy.
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No. 8
Judgment of the 
District Court- 
29. I. 65. 
—Continued

By
became
togctkoi
Rs.

reason of these facts, the Plaintiff states that the Defendant 
liable to pay the said H. J. (J. Murley tho sum of Rs. 62,500/- 

with interest thereon as stipulated and a further sum of 
8,502/-.
The Plaintiff avers that the said H. J. (i. Marloy died leaving a 

Last Will whieh was admitted to Probate wherein tho Plaintiff and 
H. T. Perera were nominated Executors. The slid H. T. Porera having 
renounced his rights to claim Probate, tho plaintiff lias applied for 
Probate.

The plaintiff states that our of the snm of Rs. 150,0!)».)/- held in 
fixed deposit the Merc.-mtile Bank Limited appropriated a sum of 
Rs. 136,243/49 by way of principal and interest on account of tho 
Rs. 125.000/- advanced by them.

Further, the Plaintiff states that on 7. 11. 60 the said H. J. G. Marloy 
lent and advanced to the defendant and tho defendant borrowed and 
received a sum of Rs. 5(),(JOO/- which he agreed to repay on demand 
with interest at 2j% per cent per annum. The plaintiff state- that in 
view of the aboveinentioned facts there is now duo and owing to 
the plain tiff:-

(1)
ho se

10

20
ks to recover with

Rs. 68,171/84, and
!,2) Rs. 8,r>02/- which sums 

legal interest, and
(;>) a further sum of Rs. 5i>.8 12/50 whieh he* seeks 

to recover with legal interest on Rs. oO,()00/- from 
7. 11. 63 till date of decree and thereafter at legal 
interest on the aggregate amount.

The defendant filed answer denying that the Plaintiff is the 
executor and trustee of the last will and codicil of H. J. G. Marley. 
The defendant further states that the agreement referred, to was entered 
into by the defendant at the express request of H. J. G. Marloy and 39 
Mrs. Marloy.

That the Estate known as Alaha Borakanda Division was to be 
bought in the names of Mrs. Parley and the defendant each being 
entitled to a half share.

The defendant stages that by agreement between II. J. it. Marley. 
Eileen Florence Marley and the defendant towards the sum of Rs. 4^5, ()()!)'/- 
which was tin* consideration for the purchase of Ma, ha Borakanda 
Division, the defendant was to contribute Rs. .2o,000/~ which sum he 
was to borrow from the Bank of( 1oylon, on a guarantee of Mrs. Eileen 
Florence Marloy. Further, the defendant and Mrs^Eiloen Florence Marloy 40 
wore to grant a mortgage of Maha, Borakanda Division to Borakand'l 
Estate Co. Ltd. to secure a payment of Rs. lVf),OOf)/- and the balance 
consideration was to bo provided bv H. J. G. MarJey and Mrs. Eileen 
Morence Marley.
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The defendant was to bo in solo management of Ma ha Borakanda No. 8 
Division and to manure the same with care and diligence as though olsfrTc 
the property was his own and to apportion and pay out of the nott 29.1.65 
income the sum of Es. 125,000/- which was to have been covered by -Continued 
a hypothecary bond in favour of Borakanda Estate Co. Ltd. and 
interest thereon and discharge the said bond.

The sum of Us. 275,000/- was to be paid to H. J. G. MarJey 
and, or, Eileon Florence Marley and payments under this Jiead were 
to be credited to a separate acount at the Mercantile Bank.

10 The defendant was to maintain a separate account under the name 
Borakanda Estate for such moneys as would be necessary for running 
the Estate.

The defendant avers that by deed of transfer No. 1419 dated 
29. 11. 60 AI aha Borakanda Estate' Co. Ltd. transferred the said Malta 
Borakanda Division to Eiloen Florence Marley and the defendant in 
equal shares and the two of thorn entered into an agreement No. .">(>4 
dated 29 11. 60 with Borakanda Estate Co. Ltd. to grant a mortgage 
of Maha Borakanda Division to secure a sum of Ks. 125,000/-. 
Thereafter the defendant entered into sold management of the swid 

20 Maha Borakauda Division and was in sole management up to 20. 2. 62.
The defendant states that he expended a sum of Es 20,OUO/- of 

his own money in running the Maha Borakanda Division. His personal 
belongings on the said estate amounted to Rs. 2000/-. He also states 
that he had placed to the credit of Maha Borakanda Division working 
account Its. 3.993/25; that he had paid accruing interest on a. sum of 
Es. 125,()00/- on the said agreement to mortgage Maha Borakauda 
Division and also paid to the credit of a separate account Us. 60i)0/-.

The defendant states that contrary io the agreements referred to 
H. J. G. Marley and Eileen Florence Marley, along witli some thugs 

30 took forcible possession op the Estate from the defendant. Also, Eiloon 
Florence Marley, at the instigation of or with the knowledge and 
without protest from H. .7. G. Marloy, on the night of 20. 2. 62 dishonestly 
and fraudulently removed from the said Maha Borakanda Division, 
rubber to the v»lue of Rs. 15,(>0i>/- and coconuts to the value of 
Rs. 4(so/-. The books of account have not boon available to the defendant 
after 20. 2. 62.

The defendant avers that on the 20th day of February 1962 
Eileen Florence Marley had fraudulently purported to lease the entirety 
of Maha Borakanda Division by indenture of lease Xo 3341.

40 Further the defendant states that he \vas deprived of his rightful 
possession of Maha Borakanda Division and of his belongings as and 
after 20 2. 62 by H. J. G. Marley and Eileon Florence Marloy and 
the defendant acting on legal advice took the necessary steps against 
Eileen Florence Marley to regain possession of Maha Borakanda Division, 
books of account, rubber and coconuts.
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N°- 8 That thereupon Eiloen Florence Marley with the approval, concurrence
DUirtrietn c!!,A-he and knowledge of and together with H. J. G. Marloy acting by their
29.1.65 Proctor Mr. Wolikala and others entered into negotiations with the
-Continued defendant as a result whereof the defendant was discharged of all

obligations to pay any moneys to H. .T. G. Marley or Eileen Florence
Marley and agreement No. 227 dated 2. 3. 62 was entered into between
Eiieon Florence Marley and the defendant. The defendant thereafter
and in consequence thereof abandoned all steps taken by him and
referred to earlier and gave up all claims against Eiloen Florence
Marley and H. G J. Marley and was thus and otherwise absolved or 10
released by H. J. G. Marley and Eileen Florence Marley from all or
any liability to pay any sum of money to H. .1. G. Marloy or Eileon
Florence Marley. The defendant therefore states that H. J. G. Marloy
was estopped and barred from making any claim and the Plaintiff has
no cause of action against the defendant.

The case went to trial on 28. 9. 64 on the issues framed. The first 
witness for the Plaintiff was T. J. Jayasundera of the Mercantile Bank 
of India. Ho produced PI the letter of guarantee signed by H. J. G. 
Marley. By this document Marley purports to guarantee the repayment 
of loan facilitated up to Rs. 225,0<H.)/-. By the same document, a fixed 20 
deposit receipt P2 for Rs. 150,0(H)/- signed by Marley w;is deposited 
with the said bank. This receipt is renewed from year to year and 
overleaf the periodic renewals are set out. As a result of PI and P'2 
a loan of Rs. 125,000/- was given to Mrs. Marley and the defendant. 
Mrs. Marloy and the defendant signed the prescribed letter to the 
bank for opening the loan account. This is PS. This witness produced 
as P4 a joint loan account No. 3896 certified by their accountant. 
Simultaneously with the opening of this account, a cheque was drawn 
by tho defendant and Mrs. Marloy. This is P5. A cheque book was 
issued with the opening of this account. A cheque for Rs. 2f>7,50(l/- 30 
was drawn up in favour of Borakanda Estate. This is produced marked 
P6. This amount of Rs. 2.">7,5UO/- comprised of the loan amounting to 
Rs. 125,000/~ and various other monies furnished by Mrs. Marloy and 
the defendant. Those monies were held in a suspense account until 
the payment of this cheque. This witness produced cheque No. 
V 591427 P7 drawn by H. J. G. Marley for Rs. 50,00<»/- in favour 
of the defendant who has endorsed it overleaf. This has been cleared 
through the Bank of Ceylon.

This witness also identified a cheque No. "V. 5914f>9 PS drawn 
by H. J. G. Marley in favour of Messrs. Do Silva and Mondis for 40 
Rs. 17,004/- paid to Hongkong and Shanghai Banks Corporation. He 
states that Mr. Marley died and the Mercantile* Bank repaid itself 
what is duo on tho loan account from the fixed deposit. A receipt 
P9 was issued to the executors of tho deceased's estate.
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The only credit item paid by the account holders in P4 is a, sum No. e 
of Rs. 6000/- on 12th January 1961 by cheque from John Reel D\str\c"coun- 
Thompson White. Credit has been given for this payment. The other 29-'- 65 - 
entries include Debit tax and actual interest on the loan. Another 
account known as Borakanda Estate Account was opened with the 
Mercantile IVink. The defendant and Airs. Marley were the authorised 
persons who could sign cheques on this account. A certified statement 
of the account of Borakanda Estate Account maintained by the defendant 
and Mrs. Marley marked P10 was produced by this witness.

10 Mr. David Maartnsz was called as a witness for the Plaintiff. 
He states that bo was senior partner of Messrs. F. J & G. de Sarani 
during the years 1948 to l!><>2. Prior to that ho was a member of 
this firm. He retired in l.9!>2 and then joined Messrs. Julius & 
Creasy as a partner whore he is now. lie states that he knew Mr. 
and Mi's. Marley. Ho was Air. Mar ley's lawyer in certain years. It 
commenced in 1960 and ceased in 1962. As a result of a telephone 
conversation with Air. Marley be became a ware of a proposal to 
purchase Borakanda Estate. At the first interview Air. Marley, Airs. 
Alarley and the defendant were present. Air. Marley was to lend

20 part of the purchase money to Airs. Marley and the defendant. It 
was Rs. 50,000/- to each. At first the A. I. C. C. was to lend part of 
the purchase price. Later they wore uot going to do so and Air. 
Marley had to guarantee a loan of Rs. 12r>,000/- which the Mercantile 
Bank lent to Mrs. Marley and the defendant. He states that Mr. 
Marley sent a cheque for Rs. 5<>,000/- in favour of the defendant and 
asked him to instruct. Messrs Dj Silva and Mendis to apply this 
cheque as part of the purchase price of the Estate. Messrs, de 
Silva and Mendis were acting for Airs. Alarley and the defendant as 
purchasers. Later ho learnt about this Rs. I2f>,000/- and the documents

30 PI IB and PI 1C confirmed this. The sale in respect of Borakanda 
Estate was completed - PL'! is the deed of sale. The arrangement 
between Air. Marley and the defendant regarding the repayment of 
the monies advanced was that Us. f>0.00()/- was to be a loan repayable 
in two or three years with interest at 2 1/2 per cent. The interest 
to bo paid quaiv^rly. After the transaction was completed, ho came 
to know about the agreement regarding legal expenses.

On 2;{. 10. 61 he wrote P34 to the defendant on the instructions
of Mr. Marloy to which the defendant replied by PI;). Consequent
on that Air. 'Thurairatnam, advocate, contacted him. Air Thuraimtnam

40 did not deny any of the loans mentioned in the letter P34. Air.
Thurairatnam and the defendant met him later and they suggested
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NO. 8 that the defendant should buy Mrs. Marley's half share of the Instate 
Dis?rTcTcourth-e in order to resolve all difficulties and repay what he owed to Mr. 
29.1.65. Marley and undertake to repay Mrs. Marley's del)t to Mr. Marley. 
—Continued He states he informed Mr. Marley about those proposals in writing.

The defendant did not deny his liability to Mr. Marley on any of
these loans.

Mr. Maartonsz states that Mr. Marley died leaving a last will 
which is produced along with the Probate.

The Plaintiff's case was closed after the cross-examination and 
re-examination of Mr. Maartensx. 10

The defendant began his case by calling Mr. Nanayakkara, Proctor 
and Notary Public who testified to the facts that he attested least) bond 
No. 3341 dated 20. \i. 6^ on the instructions given by Leslie Samaranayake. 
The* lease bond was signed at the (ialle Pace Hotel. Mrs. Marloy signed 
the* bond and so did the lessees. Search was dispensed with. Mr. Marle\r 
was also present at the hotel and he told him that the Estate belonged 
to Mrs. Marley.

Mr. Clarence do Silva, Crown Proctor, Balapitiya. the second witness 
called by the defendant states that he was Proctor for Mrs. Marley 
in District Court Balapitiya Case No. M1207 filed against the defendant. 20 
He addressed a letter to the Defendant D33 and received a reply D34 
from the defendant. Thereafter he wrote D35 and received reply D36 
from the defendant. He states that he filed action for Mrs. Marley 
hut the defendant did not appear on the summons returnable date 
and evidence was led exparte. He was unaware of the agreement D5 
at that time. Thereafter the defendant moved to have 1 the ex parto 
Order vacated and the order was vacated and the case was fixed for trial. 
The defendant filed answer after the decree was vacated.

Mr. Silva states that he has filed action on behalf of Arthur do 
Soysa against the defendant for the recovery of Rs. 7,50()/~ and docroo 30 
was entered against him,

M. A. H. do Soysa a former Superintendent of Maha l!orakanda 
Estate states that he was Superintendent of the said Estate till it was 
bought bv Mrs. Marloy and the defendant. He states that he advanced 
Rs. 7<><)0/- to Mr. Marloy In 1962 Mr. Clarence! de Silv-i (old him 
there was trouble on this estate and he asked Mr. MarJey for his 
money. Mr. Marley told him that the defendant was coming on the 
yNth and to come on that day. On the 28th when he went, he found 
Mrs. Marloy and the defendant also there. Mr. Marley spoke to the 
defendant and defendant undertook to pay him. Mr. Marloy said that 40
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the defendant was selling the estate and he was buying a share from NO. • 
the defendant. The defendant promised to settle this money due when oiitriet Court- 
he got the money. The talk was that Mr. Marley was going to pay _'Co'ntlnued 
about one lakh of rupees for a share. Later he filed action against 
the defendant and obtained judgment. The defendant was paying in 
instalments of Rs. 250/- a month and has now paid Rs. 5,500/-.

Mr. R. M. S. Karunaratne, Proctor, the next witness for the 
defendant states that he attested document D5. On 2. 3.62 Mr. 
Welikala, Proctor, came to his bungalow and told him he had drawn

10 up an agreement on instructions from the Marleys and the defendant. 
There were four copies. He further said that the Marleys and the 
defendant were not on the best of terms. He then attested the 
defendant's signature at his bungalow. Mr. Welikala and Mr. 
Samaranayako were the witnesses. After that he went to Borakanda 
Estate. At Borakanda there was an armed party at the gate. He 
knew some of them and said that he was going on business to the 
Estate and was allowed in. At the estate bungalow he was intro­ 
duced to Mr. and Mrs Marley. Mr. Welikala said that he could 
not attest their signatures as it was outside the area for which he

20 had a licence to practice. The agreement was signed by Mrs 
Marloy. Mv. Samaranayake and Mr. Qunasekera signed as witnesses. 
Mr. Welikala did not want to sign as a witness as he was acting 
for the Marleys.

A clerk from the Bank of Ceylon, Nuwara Eliya, testified to the 
bank account of the defendant. He states that on 13. 8. 60 there was 
a credit of Rs. 50,000/-. Apart from that the bank gave the defendant 
a loan of Rs. 25,000/- on a guarantee by Mrs. Marley.

Inspector Nathan's evidence is that he was 0.1. C. Ambalangoda 
in February 1962. Mr. Weerawardena complained to him on 21. 2. 62 that 

30 he was forcibly ejected from Borakanda Estate. He had also lodged 
an entry at Dehiwala Police station. On the next day, Mr. Weerawardena 
came with the defendant and a Proctor and Mr. Thurairatnam and 
the defendant made a statement. He states that he sent one of the 
Inspectors of the Ambalangoda Police to inquire into the matter and 
three persons were arrested with guns and knives. The Marleys also 
came for assistance and he sent some Police officers on enquiry. Later 
both parties came and informed him that they had settled the matter- 
The defendant made a statement.
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NO. 8 P. S. Subramaniam states that he went to Borakanda Estate on 
District court" 21. 2. 62. He searched for a suspect Gunadasa. He saw Jayatilleke, 
29.1.65. j^r ]\/[ariey Mrg Marley and other labourers. There were watchers—Continued J, , , TT , , ,, _, .,armed with guns and knives. He arrested three persons. The others 

ran away. Mrs. Marley also made a statement. Mr. Marley was in 
the car.

The defendant's evidence is that ho came to know the Marleys 
in 1957. Mr. Marley addressed him as "Peter" and he addressed 
Mr. Marley as 'Sir'. He became a party to agreement No. 541 dated 
6. 8. 60. Ho became a party to the agreement at the request of Mr. 10 
Marley. Mr. Marley told him that he wanted a property by the sea 
side for himself and his wife and asked him to look for one. He 
then went round with brokers looking for such a property and one 
of them found Borakanda Estate belonging to Sir Ernest de Silva. 
The preliminary expenses were incurred by him. Mr. Marley told him 
that ho would provide the money and wanted him to manage the 
Estate. Later when he paid off the money he would be given a 
half share of the property. He states that Mr. Marley asked him 
whether he could provide any money. He said he could not. Mr. 
Marley then told him that Mrs. Marley would guarantee a loan from 20 
the Bank of Ceylon, Nuwara Eliya, in a sum of Rs. 25,000/-. This 
was because Mr. Marley wanted him to have a stake in the property 
so that he could have a special interest in it.

The purchase price was Ra. 425,000/- and 10% was paid at the 
time of signing the agreement, i. e. Rs. 42,500/-. He himself had only 
Rs. 40/- odd in his bank at the time. When they went into the 
Notary's office, Mr. Marley told him that he had not brought his 
Cheque Book and asked him for a cheque. The Rs. 42,500/- was paid 
by his cheque. Prior to this Mr. Marloy told him that they should 
go and meet Mr. Maartensz and he went and met him in his office 30 
with Mr. and Mrs. Marley. There he was asked to contribute Rs.50,000/- 
and he said ho could not. After the agreement was signed he brought 
Mrs. Marley back to Nuwara Eliya. He went to Balapitiya the 
following day to get some plans. From Balapitiya he came to D.L. 
and F. de Saram's office and he found that the cheque was not 
deposited. He went and met Mv. Marley. The latter gave him a 
cheque and asked him to meet Mr. Maartensz. He deposited the 
cheque on the 13th and went and met Mr. Maartensz. Ho was 
unaware of the agreement. The defendant states that there was no 
agreement that he was to provide Rs. 50,000/-. The cheque given by 40 
Mr. Mm-ley to him was not a loan. The consideration for the 
purchase ot Borakanda Estate was made up of Rs. 125 OOO/-borrowed 
from Borakanda Estate Co. Ltd. Ho contributed Rs 25 OOO/-
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The balance was supplied by Mr. Marley. Mr. Maartensz suggested NO. g 
that they should apply to the A.I.C.C. for a loan. Application papers Disth 
were signed but they were not sent up as Mr. Marley said that it ™- 1 - 65 
would take time and money. Thereafter application was made to 
the Mercantile Bank at the request of Mr. Marley. The lawyers from 
the bank asked for exorbitant fees and Mr. Marley refused to go 
through with it. Then Mr. Marley wanted him to find out the rates 
for mortgaging the property and the terms from the Defendant against 
a fixed deposit. Mr. Bell gave him D53. About 3 weeks prior to the

10 signing of the deed, he took Mr. and Mrs. Marley to the Bank- 
They intended to get money from the Bank on a fixed deposit. 
After that he brought them to Nuwara Eliya. The following day 
he took Mrs. Marley to Colombo because she had to take the fixed 
deposit receipt to the Bank. The time provided by the agreement had 
run out and another agreement No. 562 dated 12. 11. 60 was written. 
The transfer deed was attested by Mr. Gunasekora of De Silva and 
Mendis as Mr. Marley said that they would be cheaper. On the day 
of the transfer they went into the Manager's room of the Mercantile 
Bank. He handed over cash Rs. 32,500/- to the Manager. Mrs. Marley

20 then gave two cheques amounting to Rs. 100,000/-. Two accounts 
were opened, one known as the Current Account under the Borakanda 
Estate Account and a No. 2 Account. The forms were signed and 
the Manager produced a cheque leaf and told him and Mrs. Marley 
to sign. They signed and handed back the cheque. A cheque book 
was handed over for the current account. They got a cheque for 
Rs. 257,500/- in favour of Borakanda Estate Co. Ltd,. P5 was signed 
in blank. When P3 was signed this word "loan" was not there- 
When the original of P11A was signed the words "jointly by both of 
us" were not there. The endorsement at the bottom was also not

30 there. After the purchase, he and Mr. and Mrs. Marley went and 
took possession. He was to manage tha estate and pay R*. 6000/- a 
month into the No. 2 account. After the monies were paid and the 
Borakanda Estates Co. Ltd. loan of Rs. 125,000/- was settled he was 
to get half share. The current account was to be for the manage­ 
ment of the Estate. This was to be operated either by him or Mrs. 
Marley. On 8. 12. 60 Mr. Marley wrote D62 addressing him as 
"Peter". The produce was to be sold to John Keel Thompson and 
White and they were to send the chequas to the Bank. On 5. 2. 61 
there was a conference held at Mr. Marley's. At that time feelings

40 wore strained between him and Mrs. Marley. Mrs. Mariey had 
instructed the Bank that cheques had to be signed by both of them
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NO. 8 and he could not cash a cheque us Mrs. Marley refused to sign it.
Di1?r!ctncourt-e He then said that he would have to sell the rubber outside. Mr.
29.1.65. Maartnesz then suggested that they should sell the place. He also
—continued suggested that Mackwoods should handle the property. He received

P18 and P18A. He then went to Mr. Marley and asked him what
was meant by this "loan". Mr. Marley said it was not a loan to
him but a loan to his wife. He went the next day also and Mr.
Marley showed him the guarantee he had given to his wife. It was
in blank. It was D4. At all times he was prepared to mortgage the
property but not to borrow money on personal security. In D6 the 10
postcript was written at the request of Mrs. Marley. Mr. Marley told him
to forget about these things ancL go on with the work. He did not
see letter P17. It begins "Daar^Mellaaratchy" whereas^%iarley always
began his letters with "Dear Peter".

During the whole of 1961 he was in possession of the Estate. 
About the end of 1961 Mr. Clarence de Silva wrote to him certain 
letters and so did Messrs. F. J. and G. de Saram. When he received 
P14 he went to Mr. Thurairatnam. He told him to write a letter 
denying the facts in P14. Mr. Thurairatnam went and saw Mr. Maar- 
tensz and he wrote to Messrs. F. J. and G. de Saram saying that Mr. 20 
Thurairatnam was coming to see them. He went with Mr. Thurai­ 
ratnam to sea Mr. Maartensz. They had a discussion and ho 
explained that it was a loss to work the estate. They then suggested 
that he should buy the estate and he was willing to do so.

At the end of 1961 he had considerable property. He was making 
arrangements fco sail a part of an estate and buy Borakanda Estate. 
A short time before that the Marleys took forcible possession of the 
estate. On 6. 2. 63 Mrs. Marley filed action against him in Balapitiya. 
Before 19. 2. 63 he had paid Rs. 6000/- to the credit of No. 2 account. 
There were also monies in the Current Account. There was rubber 30 
worth about Rs. 15,000/- and coconut worth Rs. 4030/-. There were 
also his personal belongings worth Rs. 2000/-. There were other articles 
worth Rs. 2000/-. He himsolf had' spent about Rs. 23,OJ3/- and paid 
accruing interest co the original owners of Borakanda. The books of 
account were also in the Estate.

On the 20th night he was at Nuwara Eliya. He got a telephone 
call from Weerawardena saying that Mr. and Mrs. Marloy had taken 
forcible possession of the Estate and a complaint had been lodged at 
the Dehiwela Police Station. Weerawardona had been taken to 
Dohiwola escorted by two cars. He then asked Weerawardena to 40 
come to his Counsel's place at Kynsey Road and he started off with 
Mr. David Perera. They went to the Ambalangoda Police Station and
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he made a statement. On the 23rd he went to the Estate and Mr. ^ ê°-t 8of the 
Marley said that it was useless trying to settle the matter. Ho told District court- 
them he was prepared to sell his share for Rs. 125,000/-. Mr. Marley 2̂ on b(fn 
wanted him to meet Mr. Welikala On Mr. Thurairatnam's advice 
he was prepared to soil his share for Rs. 125,000/-. Mr. Marley was 
agreeable. Ho later met Mr. Welikala who gavo him a draft which 
he took to M.r. Neville Samarakoon for approval. The agreement D5 
was signed hy him. Ho signed it at Mr. Karunaratne's house. He did 
not sign it at Borakanda as Mrs. Marley was creating trouble.

10 After the agreement was signed, Mr. Marley asked him to inform 
the Police so that they would not take further steps. After the 
agreement was signed, he gave up all claims against the Marleys. 
He has paid a sum of Rs. 31,000/- along with interest. Ho had to 
pay Soysa Rs. 7,000/-. In pursuance of the agreement he got a fragmentation 
board certificate. In spite of the agreement, Mrs. Marley proceeded on 
with the Balapitiya Case. He then filed papers and got the decree nisi 
vacated. He has filed answer.

He agreed with Mr. Marley that he was to be discharged of all 
obligations in respect of the Borakanda Estate. If that was not 

20 agreed he would not have signed the agreement.

The defendant also called Mr. Peiris, Proctor of Messrs. De Silva 
and Mondis and Mr. Shelton Weerawardena. Mr. Weerawardena related 
how he was dispossessed of the Borakanda Estate when he was 
working on 20. 2. 62.

This case is the unhappy sequel to a project begun with a fund
of good will but unfortunately culminating in bitterness and rancour
on both sides.

The plaintiff sues as executor of the Estate of Mr. H. J. G. 
Marley deceased. He has produced in proof of his capacity, certified 

30 copies of the last will and codicil of H. J. G. Marley and the probate 
and therefore there is no reason to doubt his status in this case.

In proof of the fact that Mr. Marley had guaranteed loan 
facilities up to an amount of Rs. 125,000/~ Mr. Jayawardena, an 
officer of the Mercantile Bank has produced PI tho letter of 
guarantee. According to Clause 4 of PI, Mr. Marloy has deposited 
with the Mercantile Bank a fixed deposit receipt for Rs. 150,000/- P2. 
Consequent on PI and P2 it is alleged that a joint loan account P4 
was opened by the defendant and Mrs. Marley on an application form 
P3. Mr. Jayawardena states that with the opening of the account 

40 a choque for Rs. 125,000/- was signed by the defendant and Mrs.
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29. 1. 65.
— Continued

NO. 8 Marloy in favour of the Mercantile Bank. This is P5. P7 a cheque 
Distdctntcourt-e for Rs. 50,000/- drawn by Mr. H. J. G. Marley in favour of the 

defendant was also produced. The defendant has endorsed it P7A 
and it has been cleared through the Bank of Ceylon. According to 
P8, Mr. H. J. G. Marley has issued, a cheque for Rs. 17,004/- in favour 
of Messrs, de Silva and Mendis and this has been paid to the 
Hongkong and Shanghai Banking Corporation.

According to P9 l;he Mercantile Bank has paid itself oub of the 
fixed deposit note of Rs. 150,000/-. the sum of Rs. 136,343/69. Mr. 
Maartensz states that at the first interview at which Mr. and Mrs. 10 
Marley and the defendant were pra.sant, he became aware of the 
proposal of Mr. Marloy to lend a part of the purchase money to 
Mrs. Marley and the defendant. Ho was to lend Mrs. Marley and 
the defendant Rs. 50,000/- each. Mr Maariensz further states that 
Mr. Marley had to guarantee a loan of Rs. 125,OQO/- which the 
Mercantile Bank was to lend the defendant and Mrs. Marley. He also 
states that Mr. Marley sent him a cheque for Rs. 50,000/- with letter 
P12 asking him to instruct Messrs. De Silva and Mendis to apply it 
as part of the purchase price. De Silva and Mendis were lawyers 
of the defendant and Mrs. Marley as purchasers. 20

Mr. Maartensz states that the Rs 50,OOU/- was payable in 2 or 3 
years with interest at 2£%. The interest was to be paid quarterly. As 
regards the legal expenses he came to know this position later. He 
wrote P14. PI4 sets out the claims by Mr. H. J. G. Marley against 
the defendant. The plaintiff's case therefore is supporiad by th.3 
evidence of Mr. Jayawardena and the documents produced and by 
the evidence of Mr. Maartonsz. However the dofandant takes up a 
position which reflects seriously on the good name not only of Mr. 
H. J. G. Marley but also on the Mercantile Bank and Mr. Maartensz.

The defendant states that he got no loan from Mr. H. J. G. Marley. 30 
He states he always maintained that he had no money in the Bank. 
All that he agraed to contribute was Rs. 25,000/-, which was also 
borrowed from the Bank of Ceylon on a guarantee by Mrs. Marley. 
He states that Mr. Marley told him that he would provide the money 
and wanted him to manage thu Estate and if he paid off his money 
he would get half share of tho Estate. The consid3ration for the 
purchase of Borakanda Estate was then made up of Rs. 25,000/- 
which tho defendant contributed, Rs. 125,000/- borrowed by him and 
Mrs. Marley from Borakanda Estate Co. Ltd. and the balance provided 
by Mr. Marley. 40
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On V9 11. 60 when the transfer deed was signed, the defendant NO. a 
has stated what took place. He states that he signed cheque P5 in District court- 
blank. So did Mrs. Mr.rley. He further states that when he signed 29 ' l-65 ' _,J " —Continuedapplication fcrm Po, the word "loan was not there. He further states 
that whim he signed the original of the photostat copy P11A, the 
words "jointly by both" were not there, nor was the endorsement at 
the bottom of P11A.

The defendant admits having received P18 and the enclosure 
P18A and states that he went and saw Mr. Marley and told him 

10 he was prepared to grant any amount of mortgages on the Estate. 
He states thai; he raised the question of the loan referred to in 
P18A and Mr. Marley told him it was not a loan to the defendant 
but to Mrs. Marley. He states he was not satisfied and on the next 
day ML-. Marley showed him the letier of guarantee and it was in 
blank. This is the document D4. The defendant admits having 
written the postscript Do, hut states that he did 80 at the instance 
of Mrs. Marley. He however denies having received P17, a letter 
from Mr. H. J. G. Marley.

If therefore what the defendant states is to be accepted, he has 
20 been the victim of a fraud at the hands of the Marleys to which 

the Mercantile Bank and Mr. Maartensz had been parties. According 
to the defendant, when he and Mrs. Marley signed application P3, 
the woi'd 'loan' was not there. He says ho would not have signed 
Po if it was a loan account. Further ho states that there is an 
interpolation in P11A.

The first question is what interest the Mercantile Bank has in
this matter to sully its good name by committing a forgery. It will
be seen from P4 that immediately the account was opened it has
been referred to as a joint loan account. At the time these documents

30 were prepared the parties were on the best of terms.
The defendant states that a short time prior to signing the 

agreement he tn<,k the Marleys to the Bank and on the next day 
Mr. Marloy. Ho did not go inside. Could the plot against the 
defendant have been hatched at that time ? Further, the defendant 
states l£hat when he got the letter P18A he questioned Mr- Marley 
about the word "loan'' and he said it was a loan to his wife and 
showed him D4 Now D4 is in blank. It is a copy of PI the 
letter of guarantee without the names therein. However, Mr. Jayawardena 
states that when he signed PI it was a complete document. Mr. 

40 Jayawardena has no reason to give false evidence against the defendant
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No. 8 or for the plaintiff. Therefore as far back as 4th November 1960 
i£e Mr- Marley as well as the Mercantile Bank treated the Rs. 125,000/- 

29.1.65 advanced on the fixed deposit as a loan to Mrs. Marley and the 
—Continued defendant.

Now the defendant's position is that he had trust in Mr. Marley. 
He always looked up to him and addressed him ;is "Sir". It was 
he who was instrumental in finding the Estate for Mr. Marley at 
his request. His reply D36 to Mr. Clarence de Silva shows his 
attitude towards Mr. Marley. Would Mr. Marley, at that early stage, 
have been working against the interests of the Defendant ? 10

It is argued that the interpolations in P3 find P11A have not 
been initialled. This is so, but I am unable to accept the proposition 
that the Bank has converted a loan to Mr. Marley or Mrs. Marley 
as a loan to Mrs. Marloy and the defendant surreptitiously and 
without notice to Mrs. Marley and the defendant.

I am, therefore, disposed to accept the documents produced by 
Mr. Jayawardena in respect of the loan account. The evidence of 
Mr. Maartensz was also attacked as that of an interested witness. 
Mr. Maartonsz is a senior proctor and a partner of that reputed firm 
of Julius and Creasy. Ho was at the time of negotiations to purchase 20 
Borakancla Estate a senior partner of another reputed firm of F. J. 
& G. de Sfiram. Adverse comments against any professional man 
must be viewed with due care and caution, more so when ho is a man 
of the standing of Mr. Maartensz.

Mr. Maartensz maintains right through his evidence that the 
interest of Mr. H. J. G. Marley in this transaction was purely financial. 
His evidence is supported by document PI, P2, P3 and P4 in this 
case in respect of the Rs. 125,000/-. In respect of the Rs. 50,000/- 
there is the cheque P7 and the letter P12 and also D8 and in respect 
of the Rs. 17.004/- there is the cheque P8. 30

Mr. Maartonsz states that ho wrote letter P14 to the defendant 
in which the claims of Mr. H. J. G. Marloy against the defendant are 
set out. Having been familiar with the negotiations for the purchase 
of Borakanda for most of the time, it is difficult to see how he 
could have written P14 unless he was sure of his facts. He was Mr. 
H. J. G. Marley's lawyov in this transaction.

It was urged that Mr. Maartonsz has gone beyond his capacity 
as a lawyer in this matter. That in some of the letters written by 
Mv. Maarteusz he has included certain facts beyond his instructions. 
It is domed that P17 was received by the defendant and as Mr. 40 
Marley always addressed the defendant as " Peber ", P17 is the
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work probably of Mr. Maartonsz. D22, in which Air. Maartonsz states NC. 8
that he has been "trying to push Mr. Mellaaratchy into taking some kind District court-
of active step" has boon referred to, and also the fact that when Do 29 ' ' 6 ' ,L —Continued
•was shown to him ho said "This is the end of all our troubles". D8 
also has been commented on. It would also appear that while Mr. 
Maartonsz was away from tlie Island, Mr. Marloy had not taken any 
definite steps with regard to his alleged loan until he returned. 
However it is difficult to see in which way Air. Maartensz has gone 
beyond his instructions except that he has shown, as any responsible 

10 lawyer would, a keen interest in safeguarding the interests of his client.

I see no reason therefore to reject the evidence of Air. Maartenssc. 
I also accept Mr. Maartensz's evidence that the original agreement 
was for the defendant to deposit Rs. 50.000/-.

The defendant states that there was no question of a loan to 
him by Mr. Marloy at all. He states that except for Rs. 2f>,OOO/- 
provided by him all the rest were provided by Air. Mar ley. Ho states 
that he would not have signed any of the documents at the 
Mercantile Bank it' he knew it was a loan.

The question then arises as to why Mr. Marley, who is alleged 
20 to have boen anxious to buy an estate by the seaside, should not 

have been made a co-owner on the Deed 1419 P13 while the 
defendant who contributed only Rs. Vf>,(.)()<>/- should be made half 
share owner. This is all the more inexplicable when the defendant 
states that he would have* got the half share only after ho had 
managed the Estate and paid, off the debts and Air. Alarley^s money.

Mr. Marley is alleged to have been a shrewd businessman. If 
that were so, even though he was dealing with a friend, ho would 
certainly have had safeguarded his position if with his money 
mainly, the defendant was to be a half share owner of the Estate.

30 It is also then doubtful whether Eorakanda was bought at the 
express request of Mr. Marley. Air. Alaartcnsz has stated that at a 
conference it was agreed that Air. Marley should lend money to the 
defendant and Mrs. Marley for the purpose of buying Borakanda 
Estate. This is supported by DIO, a letter to Do Silva and Mendis. 
DIG mentions that the Estate was b°,ing bought in equal shaivs by Mrs. 
Marley and the Defendant and Air. Marloy was to loan Rs. 1U(»,OOU/-. 
In reply to DK), it is significant that De Silva &• Alendis have by 
P25 stated "we think that the particulars stated in y.mr letter are 
substantially correct." In fact by D60 application has been made for

40 a loan from the A. I. C. C.



170

No. 8
Judgment of the 
District Court- 
29. I. 65.
—Continued

Now by P14 Mr. Maartensz has written to the defendant mentioning 
tho two loans of Rs. f)0.000/- and Rs. 17,01 !4/- and also tho guarantee 
of Us. 125,000/-. Although the defendant states ho questioned Mr. Maiioy 

is no denial by tho defendant in writing either toabout this there
Mr. Marley's
of which he
and in his
the contents
considerable
Ho would have known
matters appeared to be

proctors or anyone else that there was no loan. Instead 
has sent Mr. Thurairatnam to discuss with Mr. Martonsz 
reply Plf> he has not even mentioned casually that 
of the letter were wrong. The defendant is a man of 

means and has resorted to legal advice time and again, 
the value of a prompt denial especially as 

coming to a head.
to

The defendant has stated in evidence that he was going to get 
half share of the Estate only after he had managed tho property and 
paid the debts. However, certain documents produced, in this case 
appear to contradict him.

In D6 the defendant admits that he wroto the postcript. It reads 
"I have instructed Messrs. Do Silva & Mendis lo draw up the secondary 
mortgage for Rs. 50,000/- in your favour of my half share of the 
properly". Tho defendant states that ho wrote this at the instance of 
Mrs. Marloy. Whoever may have instigated him the defendant would 20 
have known the implications of such a statement.

It would appear by Dl and D2 that the defendant and Mrs. Marloy 
sought to borrow Rs. 12o,000/- from the Mercantile Bank on tho footing 
of: being joint owners of the Borakanda Estate in equal shares.

In his statement to the Police D55 th:> defendant refers to himself 
as "!he co-owner of the Estate known as Borakanda". The position 
taken up in DIG is more, iiiat of a person with proprietary interest 
than a

In D19 tho defendant admits that Mr. Marloy had made ;he largest 
contribution towards the purchase of the Estate and so also in D36. 30 
But nowhere has the defendant admitted, any ownership of Mr. Marley 
to the Estate.

In P21, the defendant's answer in case No. M/1.207 District Courl 
Balapitiya in paragraph 3 tho defendant states that "tho Plaintiff and 
Defendant purchased Ma ha Borakanda Estate and became entitled thereto 
in equal shares". Even in Do the defendant has signed the Agreement 
on the footing of a half share owner. In view of the foregoing it is 
difficult to accept the defendant's version that, he was l,o be the owner 
of half share of the Estate only after tho debts were paid up.

I am disposed to hold that from the outset the defendant was to 40 
be a half share owner of tho Estate.
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If that ware so, the monies advanced by Mr. Murley both to NO. a 
Mrs. Marley and tho defendant would necessarily have been loans. JDUi^T 
The defendant states that if ho know they wore loans he would never 29.1.6$. 
have signed tho bank forms Under what other footing could M L-. Marley - Continued 
have advanced the monies.?

The defendant has called Mr. Soysa as a witness. He stated that 
he advanced Es. 7,000/- to Mr. Marley. It later transpired that the 
money was given to the Superintendent. Mr. Soysa stated that he 
asked for tho money from Mr. Marley and on the 28th Mr, Marley

10 told him that he was buying the defendant's share of tho Estate from 
tho defendant and asked tho defendant to pay that sum and the 
defendant agreed. He states he sued the defendant and got judgment. 
The defendant's share was to be bought for about a lakh of rupees. 
This was on the 28th of February. The defendant called other evidence 
to prove that the Marleys had taken possession of the Estate with 
the help of thugs "vi et armis"\ There is no doubt that this has been 
so. Mr. Karunaratno states that when he went to the Estate to get 
the deed of agreement D5 signed the place was like a battlefield. It is 
rather shocking that people from whom one would have expected a better

20 standard of conduct should have desconded co that low level reminding 
one of Chicago gangsterism.

The defendant states that this is the work of Mrs. Marley and 
even after the Estate was taken over by the MarJoys ho still had 
trust in Mr. Marley. Whatever that may be, whoever had done it 
would have bean of a most unscrupulous naturo.

The defendant has taken up the position that the Plaintiff is 
estopped from making any claims against him as by D5 the defendant 
was discharged from all obligations to pay any monies to Mr. Marley 
or Eileen Florence Marley and further the defendant abandoned all 

30 steps taken by him and gave up all claims against Eiloen Florence 
Marley and H. J. G. Marley.

Now it would appear that D5 is an agreement between Mrs. Marley 
and the defendant only. There is no doubt credible evidence chat 
Mr. Marley was also present at tho time of execution of D5.

Mr. Karunaratne states that Mr. Marley was present at the time. 
The defendant states that he would not have signed tho agreement 
if Mr. Marley was not a party to it and he was not absolved from 
all claims by Mr. Marley.

It is difficult to understand why it was not thought fit to make
40 Mr. Marley also a signatory to D5. By D5 Mrs. Marley has undertaken

to pay all monies advanced by Mr. Marley. One cannot, however, say
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NO. 8 that Mr. Marley did not acquiesce in the transaction but why was 
""'court- he not made a party io it.

29. I. 65
—Continued However, the Agreement is a conditional ono as can be seen by 

paragraph I'd and also paragraphs 3 and 4. There is proof that Mrs. 
Marl 'y did not abide by the agreement, because, despite paragraph 10 
of Df>, she proceeded on with the case filed against the defendant in 
the Balapitiya Courts-M.1207.

In the circumstances I am of opinion that the plea of estoppel 
must fail.

In weighing the evidence, documents D9 and DM which wore 10 
objected to, won* not acted upon as although they were produced 
through Mr. Maartensz, siill 'the facts therein were not proved. Mr. 
Thiagalingam, Q. C., admitted that they wore shown to Mr. Maartensz 
merely to refresh his memory.

Documents D38 to D4^ were also objected to as the signatures
therein were not identified and at the time of sending them 
Messrs Wolikala and Fernando had ceased to be Agents for the Marleys. 
It was contended by the Defence that the Phiintiff's proctors had 
been noticed to produce them as letters written by Messrs. Welikala 
and Fernando and compliance with thai; notice must be taken as an 20 
admission of the genuineness of the documents and proof of signatures.

1 am unable to agree. Unless there is an admission on record, no 
such presumption can arise. Tht-rofcro D38 to D42 should have been 
proved. I therefore have rejected D38 to D42.

Document D19 was objected to but has subsequently been produced as 
D34 through Mr. Clarence do Silva and therefore is admitted.

I would answer the issues as follows: -
1. (a) Yes.
1. (b) Yes.
1. (c.) Yes. 30

6.

7.

(c)
(fl)
(b)
(a)
(b)

(a)
(b)
U 1 )
(b)

Yes.
Yes.
Yes.
Yas.
Ye*.
Yes.
Yes.
Yes.
Yes.
Yes.
Yos.
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8. (a) Yes. NO. s
fh\ ~Vaa Jugdment of the(U) ICS. District Court-
(c) Yes. 29. i. 65

9. No. —Continued
10.' (a) No-Rs. 50,000/-

(b) Yes.
(c) No.

11. (a) Yea.
(b) (i) Yes.

10 (ii) Yes.
	(iii) Yes.

12. Yes.
13. (a) Not proved

(b) Yes.
(c) Yes.
(d) Yes.

14. Yes.
15. (a) Yes.

(b) Not proved
20 16. (a) Yes

(b) Yes.
17. Yes.
18. (a) No.

(b) Yes.
(c) Yes.

19. (a) No.
(b) No.

I therefore enter judgment for Plaintiff as prayed for with costs.
	Sgd.

30 District Judge.
	29. 1. 65.

Q No. 9
~ Decree of the

Decree of the District Court
IN THE DISTRICT COURT OF NUWARA ELIYA.

J. A. Naidoo of Messrs. Julius and Creasy, Colombo 
Executor of the Last Will and Codicil of H. J. G. 
Marley, Deceased . Plaintiff.

vs.
No. M5409. D. Peter Mellaaratchy of ''Reigate", Nuwara Eliya. 

40 .. . Defendant.
This action coming on for disposal before E. F. De Zilva Esquire 

District Judge of Nuwara Eliya on the 29th day of January 1965 in 
the presence of Advocates E. S. Amerasinghe and B. J. Fernando 
instructed by Mr. P. N. Bartholomeusz Proctor on the part of the
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NO. 9 Plaintiff and .Advocates 0. Thiagalingam

? - i. 65 
continued

Q. 0., T. Para thalin gam and
Crosotte-Thambiah instructed by Mr. D. Perera Proctor on the part 
of the Defendant it is ordered and decreed on evidence that the Defendant 
do pay the Plaintiff

(a) A sum of Rs. 68,171/84 together with legal interest thereon 
from yist November 1963 till date of decree and thereafter 
on the aggregate amount of the decree till payment in full;

(b) A further sum of Rs, 8, 502/- together with legal interest thereon 
from 21st November 1963 rill date of decree and thereafter 
on the aggregate amount of the decree till payment in full; 10

(c) A further sum of Rs. 52,812/50 together with interest at the 
rate of 2* per centum per annum on the sum of Rs. 50,000/- 
from the 7th November 1963 till date of decree and thereafter 
with legal interest thereon on the aggregate amount of the 
decree till payment in full,

(d) Costs of action as taxed by the Officer of this Court.

This 29th dav of Januar 1965.
Sgd.

District Judge.

„ . No - '°
Petition of
Appeal to the
Supreme Court-'• 2 - 65

No. 10 
Petition of Appeal to the Supreme Court

IN THE DISTRICT COURT OF NUWARA ELIYA.
20

S. C. 56(F)/1965. 
No. AI.5409.

J. A. Naidoo of Messrs. lulius & Creasv, Colombo, 
Executor of the Last Will and Codicil of H. J. G. 
Marley, Deceased ... Plaintiff.

vs.
D. P. Mellaaratchy of "Reigate"', Nuwara Eliya.

Defendant.
IN THE SUPREME COURT OF THE ISLAND OF CEYLON.

D. Peter Mollaaratchy of "Reigate", Nuwara Eliya.
Defendant- Appellant. 30 

vs.
J. A. Naidoo of Messrs Julius & Creasy, Colombo, 
Executor of the Last Will and Codicil of H. J . Marley, 
Deceased. Plaintiff-Respondent.

On this 1st day of February, 1965.
To: His Lordship the Honourable Chief Justice and the other Honourable
Judges of of the Supreme Court of the Island of Ceylon.

Tho Petition of Appeal of the Defendant-Appellant abovenamed 
by his Proctor, David Porera, states as follows:-
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1. The Plaintiff-Respondent abovenamed claimed three sums of No - lo 
money, namely, Rs. 68,171/84, Us. 8,f>02/- and Rs. f>0,000/- as being A^peaTto'the 
money due to the estate of H. J. (i. Marloy from the Defendant- supreme Court- 
Appellant on the footing that tliev wore loans and advances by the ''*• 6S ,

• i in- i j.iT-vniii'ni J —Continuedsaid Marley to the Darondant-Appolwnt.

2. The defence of the Defendant-Appellant was-

( a ) that the monies were not Icar.s or advances granted to the 
Dofondan t-A ppellant;

( b ) that, in any event, the Defendant-Appellant was discharged 
10 by the said Marloy from all obligations to pay any monies 

to the said Marloy,
( c ) that the estate of the said H. J. G. Marley is estopped and 

barred from making any claims from the Defendant-Appellant.
3. The case went to trial on the following issues:-
(la) In or about November 1960 was it agreed that H. J. G. 

Marley, now deceased, should through his Bankers, the 
Mercantile Bank of India Ltd., lend and advance to the 
Defendant and Mrs. Marley jointly in equal shares the sum 
of Rs. 125.000/- to be repaid by them together with interest 

20 thereon as demanded and on such terms as stipulated by 
the said Bank?

(lb) That the said H. J. G. Marley should by way of loan provide 
and pay on account of the Defendant and Mrs. Marley such 
monies as should be required for legal and other expenses 
connected with the purchase of the estate called Maha 
Borakanda Division?

(Ic) That the Defendant would be liable to repay one half share 
of the monies lent and advanced MS aforesaid by the said 
H. J. G. Marley?

30 (2a) Did the Mercantile Bank Ltd., in pursuance* of the said 
Agreement and at the request of the said Marley and upon 
the personal guarantee and security given to the said Bank 
by him in or about November 1960, lead and advance a 
sum of Rs. 125,000/- to the Defendant and Mrs. Marley 
repayable to the said Bank together with interest at 5 per 
cent per annum or at such or other rate as may, from 
time to time, be fixed or charged by the Bank ?

(2b) Did the said Marloy for securing such repayment assign to
the Bank a sum of Rs. 150,000/- held by it in fixed deposit

40 to the credit of the said Marloy ?
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No. 10
Petition of

Appeal to the
Supreme Court-

1.2. 65 
— Continued

(3a) Did the said Marley in pursuance of the aforesaid agreement 
pay a sum of Rs. 17004/- on account of the legal and other 
expenses connected with the purchase by the Defendant 
and Mrs. Marley of the said Estate ?

(3b) Did the Defendant become liable to repay to the said Marley 
a half share- of the said amount, to wit: Rs. 8,502/- ?

(4 ) On or about 7th November 1960, did the said Marley lend 
and advance to the Defendant and did the Defendant 
borrow and receive from him a sum of Rs. 50,000/- repayable 
on demand together with interest at 21/2 per cent per 10 
annum ?

(on) Did the said Marley die in or about February 1963, leaving 
a Last Will and Codicil which have been duly proved in 
D. C. Nuwara Eliya Case No. T591 ?
Is the Plaintiff the lawful executor of the said Last Will 
and ('odicil ?

(5b)

(6a) As at 31st May 1963, was there due and owing to the 
Mercantile Bank of India Ltd- on account of the aforesaid 
loan of Rs. 125.000/-, a sum of Rs. 136.343/69 ?

(6b) Did the said Bank in satisfaction of the said debt lawfully 20 
appropriate an amount equivalent thereto out of the fixed 
deposit of the late H. J. G. Marley held by and assigned to
thorn ?

(7 ) Did the Defendant thereupon become liable to repay one 
half sharo of the said debt, to wit: Rs. 68,171/84 to the 
Plaintiff as Executor as aforesaid ?

( 8 ) Is the Plaintiff as Executor now entitled to recover from 
the Defendant :

(a ) the said sum of Rs. 68,171/84 with legal interact from the
date of action ; 30

( b ) the said sum of Rs. 8,502/- with legal interest from the date 
of action; and

( c ) the said sum of Rs. 50,000/- with 21/2 per cent interest 
up to date of action and legal interest thereafter ?

(9) Was .Agreement No. 541 to buy Borakanda Estate in the 
names of Eiloen Marloy and the Defendant entered into by the Defendant 
at the express request of H. J. G. Marley, deceased?

( 10) Was it agreed between Marley, the deceased, and the 
Defendant that the consideration for the purchase of Borakande Estate 
was to be provided.
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a ) in respect of Rs. 25,000/- by the Defendant; NO. 10
' J Petition of

( b ) in respect of Rs. 125,000/- by the grant of a mortgage for 
Rs. 125,000/- to Borakande Estate Co. Ltd. the Vendors;

( c ) in respect of the balance Rs. 275,000/- by Marloy the deceased 
and his wife Eileon Marloy?

(11) Prior to the Deed of Transfer No. 1419 of 29fch Novombar 1960, 
of Borakanda Estate to the Defendant and Mrs. Marley, was it agreed 
between H. J. G. Marley, the deceased, and the Defendant:

10 ( a ) that the Defendant was to be in solo management of Borakanda 
Estate after the transfer:
( b ) that the Defendant was to manage the same and pay out the 
nett income therefrom:

( i ) the sum of Rs. 125,000/-and interest theroon due to Borakanda 
Estate Co. Ltd. on a mortgage to be entered into in favour 
of the said Company;

( ii ) the sum of Rs. 275,000/~ to the said Marley, deceased, and 
Eileen Florence Marley by crediting the same to a separate 
account with the Mercantile Bank Ltd., and

20 (iii) The Defendant was to maintain an account under the name 
"Borakanda Estate" for the purpose of running the Estate ?

(12) Was the Defendant after the transfer of Borakanda Estate 
on 20th November, 1960, in management of same until 20th February 
1962?

13. As at 20. '2. 62, had the Defendant:
( a ) expended a sum of about Rs. 20.000/- of his own money 

towards tho running of Borakandn, Estate ?

( b ) placed to the credit of Borakanda Working Account a sum 
of Rs. 3,993/25;

30 (c ) paid accruing interest on the sum of Rs. ]25,000/- to Borakanda 
Estate Co. Ltd. in respect of the mortgage of Borakanda 
to be duly executed ;

( d ) paid to the credit of a separate account called the 'Borakanda
Loan Account' a sum of Rs. 6,000/- against the sum of
Rs. 27f>,000/- referred to above ?

(14) As at 20. 2. (32 wore there personal belongings of the Defendant 
to the value of about Rs. 2.000/- on th:i Estate ?

(15a) Did H. J. G. Marloy, deceased, and his widow Eileen Florence 
Marley on 20. 2. 62 along with some thugs take wrongful
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NO. 10 and forcible possession of Borakanda Estate from the Defendant? 
A^peaUo °L ( b ) Did Eileen Florence Marley at the express insulation and

Supreme Court- with the knowledge of If. J.G. Mar ley, deceased, LVH1OVO
'• 2 - 6S on the night of 20. 1*. 62 from Borakanda Instate, rubber to 

~ Co""""ed i,ho value ' of Ra. 15.000/- and coconuts to the value of
Us. 4.000/- and books of account kop!; by and under the 
direction of the Defendant ?

(16) \Vas the Defendant wrongfully de])rived of the possession 
and management of :

(a) Borakanda Estate; and
(b) of his belongings to the value of Bs 2.00D/- on 20. 2. 62 10 

by Marloy, deceased, a,nd Eileen Florence Marley ?
(17) Did the Defendant thereupon take necessary steps to regain 

possession of Borakanda Estate, the books of account, rubber, 
coconuts etc. ?

(18) Did the deceased H. J. G. Marley thereupon agree with the 
Defendant \vhereunder :

(a) the Defendant was discharged of all obligations to pay any 
monies to II. J. G. Mar ley, deceased, or Eileen Florence 
Marloy, his widow;

(b) Agreement No. 227 of 2.3.62 attested by R. M. S. Karunaratne, 20 
Xotary Public, was entered into between the Defendant and 
Eiloon Florence Marley ,-

(e) the Defendant abandoned all steps taken against Eileen 
Florence Marh'y and II. J. G. Marley d^ctvised ?

(U)a) Has the Defendant been released and absolved from liability 
to pay any sum of money to H. J. G. Murley. deceased, 
or io Eileen Florence Marley ?

(b) Is the Estate of H. J. G. Marloy, deceased, os'jnppod and 
barred from nv-iking any claim against the Defendant ?

4. Al'iei/ hearing the evidence the learned District Judge 30 
delivered judgment on the 29th January 1965 entering Judgmout for 
the Plaintiff as prayed for.

/>. Being aggrieved with such judgment and order the Defendant 
Appellant bogs jo appeal thcrel'i-em to Your Lordships' Coui't on the 
following among other grounds thai may bo urged on his behalf at 
the hearing of this appeal :-

( i ) The s'drt judgment is contrary fco law and the weight of 
evidence lor), in the case.

i) The learned Judge has not given due weight to the documents 
produced in the case and has drawn wrong inferences from 40 
the evidence of the Defendant-Appellant and his witnesses.
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(iii) In particular the document I)."), being an Agreement alleged NO. 10 
by E. M. S. Karunaratne, Xotaiy Public, on the 2nd March AppeaTw'the 
1962 and the events that preceded the Agreement and that Supreme Court-

I 0 f\ Rfollowed subsequent^, establish the Defendant-Appellant's 't, .
^ 1 ' —Continuedcase.

(iv) The learned Judge is wrong in staling that the .Agreement 
D5 is a conditional agreement.

(v) The learned District Jud^c has wrongly rejected the docu­ 
ments sent by Mr. C. V- Welikala to Messrs Julius & Creasy

10 (vi) Indeed the Judge says in the course of his judgment :
"One cannot, however, say thai Mr. Marley did not acquiesce in the, 
transaction but why was he not made a party to if.

The answer is Marley could not have been made a party to the 
agreement.

(vii) The estate of Mr. Marley is estopped from suing the 
Defendant-Appellant by reason of his conduct established in 
the evidence accepted by the learned Judge.

(viii) Apart from this fact, their was an Agreement between Mr. 
Marley and the Defendant-Appellant, whereby the Defendant- 

20 Appellant was released from his obligations if any, to pay 
any sum of money to Mr. Marley.

Wherefore the Defendant-Appellant prays that Your Lordships' 
Court be pleased to set aside the judgment of the learned District 
Judge dated 29th January 1965 and enter judgment for the Uel'ondant- 
Appellant dismissing the Plaintiff-.Respondenf's action with costs in 
both Courts, and for such other and further relief as to Your 
Lordships' Court shall seam meet.

Sgd. D. PERERA 
Proctor for Defendant-Appellant.

NO. 11 No. II
¥-» f .11 c* fi A. Decree of the30 Decree of the Supreme Court supreme court

7.9.66.

ELIZABETH THE SECOND, QUEEN" OF CEYLON AND OF HER
OTHER REALMS AND TERRITORIES, HEAD OF THE

COMMONWEALTH.
IN THE SUPREME COUIlT OF THE ISLAND OF CEYLON

J. A. Naidoo of Messrs Julius & Creasy Colombo, 
Executor of the Last Will and Codicil'of H. J. G. 
Marley, Deceased. ... ....... Plaintiff.

vs.
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D. Peter Mellaaratchy of "Reigato." Nuwara Eliya
...... Defendant.

D. Peter Mellaaratchy of "Reigato/ 1 Nuwara Eliya. 
.. ... ... . . ... ..Defendant-Appellant,

against
J. :\. Naidoo of Messrs. Julius & Oroasy Colombo, 
Executor of the Last Will and Codicil of H. J. C. 
Ma rley, Deceased. Plaintiff-Respondent

Action No. 5J09/M.
District Court of Nuwara Eliya. 10

This cause coining on for hearing and determination on the ;>rd, 4th 
and 7th September, 1966 upon an appeal preferred by the Defendant-Appellant 
before the Hon. Hugh Norman Gregory Fernando, Senior Puisne Justice 
and the lion. Asoka Windra Hemantha Abeyesundere, Q. c., Puisne Justice 
of this Court, in the presence of Counsel for the Defendant-Appellant 
and the Plaintiff-Respondent.

It is considered and adjudged that this appeal be and the same is 
hereby dismissed.

1) is ordered and decreed that the Defendant-Appellant do pay to 
the Plaintiff-Respondent the taxed costs of this appeal. 20

(copy of Reasons when delivered will be sent to you later.) 
Witness the Hon. Miliani Claude Sansoni, Chief Justice at Colombo, 
the 10th day of September, in the year One thousand Nine hundred 
and Sixty Six and of Our Reign the Fifteenth. 
( Seal )

Sgd: B. F. Perera 
Deputy Registrar. Supreme Court.

No. 12 
Reasons for 
Judgment of 
the Supreme 
Court- 
29. 9. 66.

S. C. No. r>(> (F)

PRESENT: 
COUNSEL;

No. 12 
Reasons for Judgment of the Supreme Court.

D. C. Nuwara Eliya M. 540!) 30
D. PETER MELLAARATCHY OF - REK1ATE, " 
NUWARA ELIYA Defendant-Appellant

Vs.
J. A. NAIDOO OF MESSRS. JULIUS ANDCREASY, 
COLOMBO, EXECUTOR OF THE LAST WILL AND 
CODICIL OF II. J. C. MARLEY. DECEASED. ..

• •• •••••• ...Plaintiff-Respondent
H. N. G. Fernando. S. P. J., Abeyesundere, J. 
C. Thiagalingam, Q. C., with T. Parthalinyain fc 
Defendant-Appellant.

for the
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E. S. Amerasingho, with B. J. Fernando for the Plain- NO. 12
,.,.,. T, j ', Reasons fortitf- Respondent. Judgment of

ARGUED ON: 3rd, 4th and 7th September 1966.
DECISION ON: 7th September 1966.
REASONS ON: 29th September, 1966.
DECISION ON: 7th September 1966. 2"-66 :""'"""

H. N. G. FERNANDO, S. P. J.
This appeal was pressed on the ground that an issue of estoppel,

which according to counsel depended on Section 115 of the Evidence
Ordinance, should have been answered by the learned trial Judge in

10 favour of the defendant ( Appellant ). The only issue in which there
ia reference to estoppel is that numbered 19(b):-

" Is the estate of H. J. G. Marley deceased estopped 
and barred from making any claim against the 
defendant."

Let me say at once that the issue as framed does not accord with 
Section 115 of the Evidence Ordinance. That Section prevents a person 
from denying in evidence the truth of something which he has caused or 
permitted another to believe to be true*; it does not prevent a person from 
"making any claim"- an expression which connotes the averring of a cause

20 of action, and not the averring of a fact. From the issue as framed it 
was clear to us that counsel at the trial had intended to set up a plea 
of waiver, which is regarded as being in the nature of an estoppel, 
and not to rely on the rule of evidence contained in Section 115. Our 
view was confirmed by the terms of issue No. 18 which clearly set up a 
plea that the liabilities sought to be enforced against the appellant were 
discharged by agreement between him and Marley. Indeed the evidence 
of the appellant at the trial, both in answers to leading questions and 
otherwise, was to the effect that he and Marley agreed that he was fco 
be (i. e. would be) discharged of all obligations if he entered into a certain

30 transaction with Marley's wife.

The learned trial Judge answered against the Appellant the issue 
18 (a) in which was set up the plea of a discharge by agreement of the 
liabilities which the plaintiff now saeks to enforce. We saw no reason 
to disagree with that answer.

The argument on the facts which counsel invited us to uphold 
was that Marley's conduct induced the Appellant to believe, not merely 
that Marley would discharge him from his liabilities, but that Marley had in 
fact no claim against the Appellant. But the Appellant did not, and could 
not, deny in his evidence the fact that Marley did indeed have a claim 

40 against him. He might have been induced to believe that the claim 
would not be enforced if he took a certain course of action, but even
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so, the plea available to him was one of waiver or discharge. The 
plea of an estoppel under Section 115 of the Evidence Ordinance, which 
counsel has pressed in appeal, dopands on the supposition (which with 
respect I think is absurd) that the Appellant was induced to believe 
something which to his own knowledge was quite incorrect, namely 
that Marley had actually no claim against him.

We were in complete agreement with the trial Judge in attaching 
significance to the fact that Marley was not a party to the Agreement 
(D5) of 2nd March 1962. This Agreement (according to the Appellant) was 
approved by counsel of experience, who in our opinion would have 10 
advised that Marley should be a signatory to the Agreement if it was 
intended to operate as a discharge or waiver of Marley's rights against 
the Appellant. The fact that counsel gave no such advice raises the 
inference that he was noi informed by the Appellant of any such 
discharge or waiver, or of even the Appellant's expectation that his 
own execution of the Agreement would operate to release him directly 
from his liabilities to Marley.

It is well to notice a point upon which the learned trial Judge 
has made no comment, namely that the Agreement (D5) was in no 
way disadvantageous to the Appellant in its financial implications. 20 
The interest which he thereby agreed to convey to Marley's wife had been 
purchased about one year earlier at a value of Rs 2l2,500/-of which amount 
the Appellant had himself paid only Rs. 25,000/-. If the transaction went 
through, the appellant was to realise Rs. 100,000/- as the sale price 
and Mrs. Marley became liable to pay off Marley's claims against the 
Appellant; if the transaction fell through, the Appellant would be entitled 
to Rs. 100,000/- as liquidated damages, and would still remain as before, 
owner of the interest in the land but liable for Marlty's claims against 
him. The Appellant stood to gain financially in either event. Even 
if the Appellant abandoned his intention of prosecuting the Marleys 30 
for alleged criminal trespass, he did not thereby lose anything of mone­ 
tary value. Hence it is not inherently credible that the Appellant 
would not have signed the Agreement but for some inducement offered 
by Marley either expressly or by conduct.

I have stated above our reasons for dismissing the appeal with costs.

Abeyesundoro, J.
I agree.

Sgd: 11. X. G. Fernando 
Senior Puisne Justice

Sgd: A. W. H. Abeyosundere 40 
Puisne Justice.
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10

No. 13 
Application for Conditional Leave to Appeal to the Privy Council

IN THE SUPREME COURT OF THE ISLAND OF CEYLON
Don Peter Mellaaratchy of Reigate, Nuwara Eliya 
and presently of "Craigvar,'' Nuwara Eliya.

Defendant - Appellant 
vs

J. A. Naidoo of Messrs. Julius & Craasy, Colombo- 
Executor of the Last \Vill and Codicil of H. J. G. 
Marley, deceased Plaintiff-Respondent

D. C. Nuwara 
Eliya 5409/M.

S.C.No. 56(F) 1965

S. C. Application 
No. 382/66.

20

To:

No. 13
Application for 
Conditional 
Leave to appeal 
to the Privy 
Council 
29. 9. 66

In the matter of an application for Conditional 
Leave to appeal to Her Majesty the Queen in 
Council under the Appeals (Privy Council) Ordinance.
Don Peter Mellaaratchy of Reigato, Nuwara Eliya 
and presently of "Craigvar," Nuwara Eliya

...... .. . . Defendant-Appellant
vs

J. A. Naidoo of Messrs. Julius & Creasy, Colombo- 
Executor of the Last Will and codicil of H. J. G. 
Marley, deceased..... ... Plaintiff'- Respondent

His Lordship the Hcnturablo the Chief Justice and the other 
Judges of the Honourable the Supreme Court of the Island of Ceylon.
On this 29th day of September 1966.

The Petition cf the Defendant-appellant above-named appearing 
by Vernon Bertrand Stanislaus Abraham, Charles Joseph Oorloff, 
Mahinda Abhaya Ellepola and Thcmas Rhomer Pullenayegam, practi­ 
sing in partnership under the name style and firm of "ABRAHAMS," 

30 his Proctors, states as follow.s:-
1. Feeling aggrieved by the judgment and decree of the Supreme 

Court pronounced in the above case on the 7th day of 
September 1966, the Defendant-Appellant is desirous of appealing 
therefrom to Her Majesty the Queen in Council.

2. The said judgment is a final judgment in a civil suit or 
action and the matter in dispute amounts to or is of the value 
of Rs. 5,000/- or upwards and the appeal involves directly or 
indirectly some claim or question to or respecting property 
amounting to or of the value of Five Thousand Rupees (Rs. 5UOO/-) 

40 or upwards.



184

No. 13
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—Continued

10

3. The Defendant-Appellant in terms of Rule 2 of the Schedule 
to the Appeals (Privy Council) Ordinance, has within fourteen 
days from the date of the above judgment duly given the 
Plaintiff-Respondent notice of his intended application to this 
Court for leave to appeal to Her Majesty in Council in the 
following manner:-

(a) By registered post, under Certificate of Posting, by hand 
delivery and by telegram addressed to the said Plaintiff- 
Respondent care of Messrs Julius & Creasy, Hong Kong & 
Shanghai Bank Building, Colombo 1;

(b) To the Plaintiff-Respondent's Proctor, Mr. P. N. Bartholomeusz 
of No. 5, Waterfield Drive, Nuwara Eliya, by registered post. 

WHEREFORE the Defendant-Appellant prays:
(a) For Conditional Leave to appeal to Her Majesty the Queen 

in Council against the judgment of this Court dated 7th 
September 1966;

(b) and for such other and further relief as to Your Lordships' 
Court shall seem meat.

Sgd. Abrahams 
Proctor for Defendant-Appellant. 20

No. 14
Minute of Order 
Granting 
Conditional 
Leave to 
Appeal to the 
Privy Council- 
9.12.66

No. 14
Minute of Order granting Conditional Leave 

to Appeal to the Privy Council
IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the matter of an application for Conditional 
Leave to Appeal to the Privy Council under the 
Rules set out in the Schedule to the Appeals 
(Privy Council) Ordinance.
Don Peter Mellaaratchy of Reigate, Nuwara Eliya 
and presently of "Craigvar", Nuwara Eliya 30

........ ..... ... . . Defendant-Appellant
Petitioner.

S. C. Application 
No. 382 of 1966.

S. C. 56(F)/1965 
D. C. Nuwara Eliya
Case No. 5409/M vs.

J. A. Naidoo of Messrs. Julius & Creasy, Colombo, 
Executor of the Last Will and Codicil of H.J.G. 
Marley, deceased ... Plaintiff-Respondent

Respondent.
The application of Don Peter Mellaaratchy of Roigaie, Nuwara 

Eliya, and presently of "Cnugvar", Nuwara Eliya, for Coniitionil Lsave 40
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to Appeal to Her Majesty the Queen in Council from the Judgment and NO. u 
Decree of the Supreme Court of (lie Island of (Wlon pronounced on ™™« n? °rder 
the 7th day of September 1966 in S. C. 56 (Final; of '1965 District Court conditional 
Nuwara Eliya Case No. 5409/M, having been listed for hearing and AppwUothe 
determination before the Honourable Anthony Christopher Augustus Alles, Privy councii- 
Puisne Justice, and the Honourable Yeeravagu Siva Supramaniam, Puisne 9- 12 ' 66 
Justice, in the presence of Nimal Sonanayake Esquire, Advocate for the ~c°n "nued 
Defendant-Appllant-Petitioner and B J. Fernando Esquire with Miss A. P. 
Abeyeratne, Advocates for the Plaintiff-Respondent, order has been 
made by Their Lordships on the Ninth day of December 1966 allowing 
the aforementioned application for Conditional Leave to Appeal 
to Her Majesty the Queen in Council.

Sgd. N. Navaratnam 
Registrar of the Supreme Court

No 15 NO. is 
ave to Appeal to the Privy Council

IN THE SUPREME COURT OF THE ISLAND OF CEYLON
Application for Final Leave to Appeal to the Privy Council Final

7. 1 . 67
Don Peter Meliaaratehy of Reigate, Nu \vara Eliya
and presently of "Craigvar,' Nuwara Eliya 

20 D. C. Nuwara Eliya ....... .......... ... Defendant - Appellant.
No. 5409/M. vs

J. A. Naidoo of Messrs Julius & Creasy, Colombo-
S. C. No. 56(F) 1965 Executor of the Lust Will and Codicil of H. J. (i. 
S. C. Application Marloy, deceased ........... Plaintiff - Respondent.
No. 382 of 1966

In the matter of an application for Final Leave
S. C. Application under the provisions of the Appeals (Privy 
No. 5/67. Council) Ordinance (Cap. 100).

Don Peter Mollaaratchy of Reigate, Nmvara Eliya 
30 and presently of "Craigvar." Nuwara Eliya.

......... .... . ... ........ Defendant - Appellant.
vs

J. A. Naidoo of Messrs Julius & Creasy, Colombo- 
Executor of the Last Will and Codicil of H.J.O. 
Marley, deceased ........... ..... Plaintiff-Respondent .

To:
The Honourable the Chief Justice find tiie other Judges of tho 

Honourable the Supreme Court of the Island of Ceylon.

On this 7th day of January 19G7.
40 The humble Petition of the Defendant-Appellant abovenamed 

appearing by Vernon Bertrand Stanislaus Abraham, Charles Joseph
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A nation5 for Oorloff., M-iliincla AbhayA ELlepola and Thomas Rhomcr Pullonayegam, 
Final Leave to practising in partnership under the name style and firm of "ABRAHAMS,"
Appeal to the f. n f , , „ ,,Privy Council- his Proctors. stat'33 as follows:-
7. 1. 67
-Continued 1. That the Defendant-Appellant on the 9th day of December 

1966, obtained Conditional Leave from this Honourable Court to 
appeal to Her Majesty tne Quoon in Council against the Judgment 
of this Court pronounced on the 7th day of September 1966.

V?. That the Order granting Conditional Leave to Appeal was 
given subject to the usual conditions and no conditions were imposed 
under Rule 3(b) of the Schedule Rules of the Appeals (Privy Council) 10 
Ordinance (Cap. 100).

3. That the Defendant-Appellant Lias in compliance with the 
said Conditions:-

(a) On the 6th day of January 191)7, deposited with the 
Registrar of this Court the sum of Rs. 3000/- being 
security for costs of Appeal under Rule 3(a) of the 
Schedule Rules and hypothecated the said sum of Rs. 3000/~ 
by Bond dated the 6th day of Jtmuary 1967, for the 
due prosecution of the Appeal and tho payment of all 
costs that may become payable.to the Plaintiff-Respondent 20 
in the event of the Defendant -Appellant not obtaining an 
order granting him Final Leave to Appeal or of the 
Appeal being dismissed for non-prosecution or of Her 
Majesty the Queen in Council Ordering tho Defendant- 
Appellant to pay the Plaintiff-Respondent's costs of 
appeal; and

(b) On the 6th day of January 1967. deposited tho sum of 
I's. 300/- witii the Registrar of this ('our.1 in respect of 
the amounts and fees required by paragraph 8(a) of the 
Appellate Procedure (Privy Council) Order 1921 made 30 
under Section 4(1) of the aforesaid Ordinance.

WHEREFORE the Defendant-Appellant prays that he bo granted 
Final Leave to Appeal against the sail] Judgment of this Court dated 
the 7th day of September 1966, to Her Majesty the Queon in Council.

Sgd: Abrahams 
Proctors for Defendant-Appellant.
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No. 16 M . NO. 16

Minute cf Order
Minute of Order granting Final Leave to Appeal to the Privy Council Granting Final

Leave to Appeal
IN THE SUPREME COURT OF THE ISLAND OF CEYLON to the

Privy Council-
o -3 f-l

In the matter of an application for Final Leave 
to Appeal to the Privy Council under the Rules 
set out in the Schedule to the Appeals (Privy 
Council) Ordinance.

S. C. Application Don Peter Mellaaratchy of Reigate, Nuwara Eliya 
No. 382 of 1966. and presently of "Craigvar", Nuwara Eliya ........

10 (Conditional Leave) ................. . ... ..... ..... .... Defendant-Appellant
S C. No. 56(F)/1965 Petitioner.
D. C. Nuwara Eliya vs
Case No. 5409/M.
S. C. Application J. A. Naidoo of Messrs Julius & Creasy, Colombo,
No. 5/67. Executor of the Last Will and Codicil of H. J.G.
(Final Leave) Marley, deceased. . .... . . Plaintiff-Respondent

Respondent.

The application of Don Peter Mellaaratchy of Reigato, Nuwara 
Eliya, and presently of " Craigvar", Nuwara Eliya, for Final

20 Leave to Appeal to Her Majesty the Queen in Council from 
the Judgment and Decree of the Supremo Court of the Island 
of Ceylon pronounced on the 7th day of September, 1966 in S. C. 
56 (Final) of 1965, District Court Nuwara Eliya Case No. 5409/M, 
having been listed fur hearing and determination before the Honou­ 
rable George Terrence Samarawickiame, Q. C., Puisne Justice, and 
the Honourable Victor Tennekoon, Q. C. Puisne Justice, in the 
presence of Nimal Senanayake Esquire, Advocate for the Defendant- 
Appellant-Petitioner and B. J. Fernando Esquire, Advocate for the 
Plain tiff-Respondent-Respondent, order has been made by Their

30 Loidships on the Eighth day of March, 1967 allowing the aforementioned 
application for Final Leave to Appeal to Her Majesty the Queen in 
Council.

Sgd: N. Nuvaratnam 
Registrar of the Supreme Court.
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P 2
Fixed Deposit Receipt issued by the Mercantile Bank of India Ltd.

to H. J. G. Marley.
H DEBIT FIXED DEPOSIT a/e 31 MAY 1963 ofTnTauJTto
^ No. 174497 ?-,J i G58 Marley
« MERCANTILE BANK LIMITED, FORMERLY
<! THE MERCANTILE BANK OF INDIA LIMITED.
g DEPOSIT RECEIPT FOR Rs. 150,000/00
^ No. 101/310 Colombo, 7th November, 1958.

IO OQ Received from H. J. G. MARLEY to the sum of RUPEES
fc ONE HUNDRED AND FIFTY THOUSAND ONLY as a deposit
<3 at the rate of TWO AND HALF per cent per Annum to remain
tf till 7TH NOVEMBER, 1959.
^ FOR MERCANTILE BANK LIMITED, FORMERLY
H THE MERCANTILE BANK OF INDIA, LIMITED.
O Sgd. (Illegibly) Accountant. (Sgd. Illegibly) Manager.
* Ltd. Fol. 180

	(Reverse)
12 months interest paid to 7. 11 1959- Rs. 3750 on 16. 11.59

20 12 months interest paid to 7. 11. 1960 - Rs. 3750 on 7. 11.60.
12 months interest paid to 7. 11. 1961 - Rs. 3753 on 9.11.61.
12 months interest paid, to 7. 11. 1962-Rs. 4500 on 7.11.62.

N.B. No portion of the within sum can be drawn unless this 
Receipt is returned with the endorsement of the Depositor named in 
it. nor can the amount be drawn for in separate sums by Cheque or Draft.

Where Depositors do not attend personally to receive payment, 
and desiro payment to bo made on presentation of the endorsed Receipt, 
they must advise the Bank by letter to this effect, and payment will 
be made accordingly, but in such case the Bank accepts no responsibility.

30 The Interest is payable half-yearly, and will cease at the date 
on which the Deposit falls due.

The within Deposit is hereby renewed and falls due upon the 
undermentioned date.
Renewed until Interest For the Mercantile Bank

per cect of India, Limited.
102/421 November 7th 1960 21/2% Sgd: illegibly
103/589 November 7th 1961 21/2% Sgd: illegibly
104/746 November 7th 1962 3% Sgd: illegibly
105/562 November 7th 1963 3% Sgd: illegibly

40 Proceeds to Security Dept. pi. from Julius & Creasy
dated 29/5/63. 31 May 1963. 

EN DORSEMENT UNDERNEA TH
Sgd: (H. J. G. Marley.) 
(on 10 cts stamp.) 5. 11. 60.
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D15
Letter Sent by 
E. Marleyto 
Fernando- 
7. I. 60

D 15 
Letter sent by E. Marley to Fernando

'Garoopna' 
7. 1. 60(Dl)

Dear Mr. Fernando,
I am pleased you have put the labourers on alternate days as 

I do not know where the money has gone, I have to borrow from 
my husband to pay them, & Mellaaratchy is supposed to be managing, 
I am most worried.

We are required by law to give them four days a week work. 10 
Both my husband and I are giving Mr. Jaleel our Power of

6. a. eo

on Borakanda, and
our
we both mayAttorney to act as our Agent 

come down on Friday.
We would sell to get clear of Mellaaratchy who has only 25,000/- 

in it whilst we have the three lacks.
I cannot make out where the money has gone, and we are asking 

our lawyer to instruct him to have nothing further to do with the 
management.

Please show this letter to Mr. Gurusamy.
We will not take less than 41/2 to 4 3/4 lacks. I know Mr. Soysa 20 

is interested but it has cost us that.
Salaam 

Sgd: E. Mailey.

D 59
AgreementNo.541 Attested

U Jy

Agreement No. 541 attested by F. C. de Saram, Notary Public.
D- L- & F- De Saram Drawn by us
Notaries ere. D. L. & F. de Saram,
Colombo. Notaries Public.

ORIGINAL
No. 541. 30

This Agreement is made the Sixth day of August one thouiind 
nine hundred and sixty betwesu BORAKANDE ESTATE COMPANY 
LIMITED a Company duly incorporated in Ceylon and having its 
registered office at Kotahena Mills Kotahena Colombo in the Island of 
Ceylon (hereinafter referred to as "the vendor" which term or expression 
as herein used where the context so requires or admits shall mean and 
include the said Borakande Estate Company Limited and its 
successors) of the ONE PART and EILEEN FLORENCE MARY MARLEY" 
of "Garoopna" Nuwara Eliya in the said Island and DON PETER 
MELLAARATCHY of "Carstairs" Nxiwara Eliya aforesaid (hereinafter 40
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referred to MS "the purchasers" which term or expression as herein used DS9
shall where the context so requires or admits mean and include the
said Eiloon Florence Mary Marloy and Don Peter Mellanmtchy and
each cf them and their and each of their respective heirs executors
and administrators) of the OTHER PART e.e.eo.

—Continued

WHEREAS :

1. the vendor is seized and possessed of or otherwise well and 
sufficiently entitled to All that and those the esralo plantation and 
promises called and known as Media Borakande situate in the District 

10 of Gallo Southern Province short particulars whereof are contained 
in the schedule hereto (hereinafter referred to as "the said Malm 
Borakando Estate")

2. the vender has agreed to sell and the purchasers have agreed 
to purchase the said Maha Borakande Estate at the price- and upon 
the terms raid conditions hereinafter sot forth

NOW THIS AGREEMENT WlTNESSETIi raid it is hereby agreed 
as follows:-

1. the vendor will sell and the purchaser will purchase 1 as on 
and from the first dv.y of November one thousand nine hundred

20 and sixty (hereinafter referred to as "the date of sale" at or for the 
price or sum of four hundred and twenty five thousand rupees 
(Rs. 425,0007-) of lawful money of Ceylon and upon and subject to 
the terms and conditions hereinafter contained the said Malm

. Borfikando Estate together with all the growing crops and produce 
thereof and the buildings bungalows factories labourers' lines fixed 
plant and machinery tools equipment and implements in us.1 furniture 
(other than furniture belonging to the superintendent or members of 
the estate staff) ca*~tle carts and (save as heroinat'ter excepted) all 
other the live and dead stock thereon or thereto belonging and all

30 rights ways privileges casements servitudes and appurtenances what­ 
soever to the said Maha Borakande Estate belonging or in anywise 
appertaining (all of which are hereinafter referred to as "the siid 
Maha Borakande Imitate and premises'')

2 (a) There) shall lv excluded fn.m the said sale:-

(i) all rubber latex collected prior to and lying on the said 
Maha Borakande Estate as at midnight on the thirty firs', 
day cf October one thousand nine hundred and sixty and

(ii) all manufactured rubber and all coagnlum in proeess of 
manufacture into rubber on the said Maha Borakanda Estate 

40 as at midnight on the s--\id date
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D59
Agreement 
No. 541 Attested 
by
F. C. de Saram, 
Notary Public- 
6. 8. 60. 
— Continued

(iii) all coconut crops that have been plucked prior to and lying 
on the said Maha Borakande Estate as at midnight on the 
said dato

( b )

(b)

The foregoing shall be and remain the property of the vendor
The vendor shall have the right to complete at its own coat 
and expense after the first day of November one thousand 
nine hundred and sixty in the factory on the said Maha 
Borakando Estate the manufacture of the aforesaid rubber 
latex and coagulum and to pack and remove the manufactured 
rubber The purchase; s shall be bound and obliged to allow 10 
The vendor to have and exercise all such facilities in or upon 
the said M-iha Borakande Estate as the vendor may require 
for such purpos 'S The vendor shall also have the right to 
remove at its own cost f re m the said Maha Borakando Estate 
all the aforesaid coconut crops The purchasers shall be bound 
and obliged to allow the vendor to have and exercise all such 
facilities in or upon the said Maha Borakande Estate as the 
vendor may require for such purpose
There shall bo excluded from the said sale all rice grain 
and foodstuffs provisions and other consumable stores packing 20 
and curing materials liquid fuel acid sulphur lubricating oils 
hes.si.an gunny bags coke coal firewood asbestos sheets galvanised 
iron shoots and piping timber unused tools and implements 
sparo machine). y parts electrical stores and building materials 
estate supplies and stocks of unapplied manure and all other 
articles generally regarded as estates stocks (all .if which are 
hereinafter referred to as "the said estate stocks'') on the 
said Maha Borakando Estate as at midnight on the thivty first 
day of October one thousand nine hundred and six^y 
The said estate stocks shall be purchased by the purchasers 30 
from the vendor at the cost thereof delivered on the said 
Maha Borakande Estate and the purchasers shall prior to 
ei mpletion pay t,> the vendor on account and in respect thereof 
such sum ;*,s the vendor shall estimate as the cost of such 
osMte stocks The actual amount payable for such estate stocks 
shall be ascertained and adjusted as soon as practicable after 
the thirty first day of October one thousand nine hundred 
and sixty

3. The sale of the said Maha Borakande Us' ate and promises 
shall be hvn only from mortgages and other similar charges created 40 
by the vendor hut shall be subject fco (a) all conditions provisoes and

in the crown grants and otherreservations set forth and contained
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documents cf title relating to the said Maha Borakando Estate D59 
(b) all incidents of tenure tenancies rights of way water 
rights village settlements pending contracts leases tenancies by 
and agreements (c) all chief quit mid other rents and outgoings 
and all rights servitudes and easements (if any) f if feeling 6.8.60. 
the same and (d) ajl such rights as tins Crown may now or —Continued 
hereafter have or oxerciso with respect to all or any of the 
rivers streams water-courses channels roads and paths and 
reservation;! for the same in or passing through the s--dd 

10 Maha Borakande Estate and to the water flowing in the 
said streams water-courses and channels The purchasers shall 
indemnify and ke.ip the vendor indemnified and saved harmless 
in respect of the foregoing

4. The purchasers accept the title of the vendor to the said 
Maha Borak ancle Estat >

5. The purchasers having inspected the said Ma.ha Borakando 
Estate and promises are satisfied with the state order and condition 
of the said Maha Borakando Estate and premises and of the portions 
thereof which are planted in rubber and coconut and no objection

20 shall be made nor shall any compensation or reduction of the purcliaso 
price bo claimed by the purchasers in respect of the state order and 
condition thereof nor shall the vendor be liable in damages to the 
purchasers except for wilful waste or damage arising from gross 
negligence in supervision or management between the date of this 
agreement and delivery of possession of the said Maha Borakando 
Estate and premises as hereinafter provide:! in particular no objection 
shall bo made nor shall any compensa: ion or reduction in respect of. 
the purchaso price be claimed by the purchasers nor shall the vendor 
be liable in damage-; to the purchases for any failure on the part

30 of the vendor to maintain or cultivat > tiio said Ma ha Borakande 
Estate and promises or any part thereof or to carry out any works 
thoroon by reason of (a) any strike civil commotion or stoppage of 
worfes (b) the exercise by any member or members of the labour force 
employed on the said Maha Bcrakande Estate and premise; of his or 
their rights under tnc provisions of notifications made under the 
Wages Board Ordinance and relating to annual holidays or (c) any 
matter beyond the control of the vendor.

<>. Damage to or destruction by fire or otherwise of the factory 
machinery and buildings on (be said Maha Borakando Est'-ite and pivmis s 

40 < r any of them or of the plantations growing thero:>n or tiny part 
(r paits thciv:>f pravious to the conveyance of the s !dd Maha Borakande 
Estate and premises to the purchasers sball not entitle the purchasers 
to claim a icsoision or cancellation or any modification whntsover 
of this agreement or render the vendor liable in damages to tne
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D59
Agreement 
No.541 Attested 
by
F. C. de Saram, 
Notary Public- 
6. 8. 60. 
—Continued

purchasers notwithstanding that such damage or destruction was due 
to carelessness or negHgvmco on the part of the estate staff The 
purchasers shall however be entitled to their completing the purchase 
to receive all sums recovered undor the insurances for the actual 
value of the property at tho time the damage or de-;truction was 
caused or occurred before or prior to tho execution of the conveyance 
in favour of the purchasers provided however that if on tho duo date 
occurs relating to the said f.-iciory machin3iy and buildings each such 
damage or destruction for complying the sib such moneys Khali not 
have been receive;! or recovered such completion shall not be delayed 
on that account.

10

7. The said Ma ha Borakando Estate and premise.-; shall be described 
in the deed of coi.veyauce in favour of tho purchasers according to 
the d< sciiption contained in the title deeds in favour of the vendor 
(together with a description to be compiled from the estate plan should 
the purchasers so require it) which description shall be deemed to be 
correct. No objection shall bo made or compensation or adjustment in 
the purchase price claimed by the purchasers or the vondor on account 
of any error in quantity (whether in respect of tho planted acreage or of 
tho acreage generally) or misclescription should such be found as this 20 
agreement is for the sale of the said Maha Borakando Estate and 
promises ad corpus and not ad quantitatem

8. The vendor will no;; give an express warranty of or undertake 
to warrant and defend tho title to the said Maha Borakande Estate 
and promises .Any implied obligation to warrant and defend tho title 
shall be expressly excluded in the deed of conveyance in favour of 
the purchasers and the said conveyance shall not contain any 
convonants for title or otherwise on tho part of the vendor save a 
covenant for further assurance

9. Tho purchase shall subject to the provisions of clause .20 30 
hereof bo completed, on or before tho Thirty First day of October 
One Thousand Nine Hundred and Sixty by the purchasers

(a) tendering to the vendor at the office 
Saram 47 Alexandra Place Colombo a 
the said Maha Borakando Estate and 
the purchasers prepared in accordance
this agreement 
previously been 
Messrs I). L. &

a draft of which 
submitted to and 

F. de Saram

of Messrs 1). L. & F. de 
deed of conveyance of 
premises in favour of 
with tbe provisions of

conveyance shaU have 
approved by the said

paying to tho vondor tho purchase consideration of Four 
Hundred and Twenty Five Thousand Rupees (Rs. 42f>. ()()•)/-) and
paying to tho vendor such other sums of money, as may be 
due by the purchasora to tho vendor in terms of this agreement

40
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The vendor shall thereupon at the cost and expense of the 059r Agreement
purchasers execute the said conveyance NO. 541 Attested

by
10. Payment of the said purchase price shall be made by means Now

of a banker's draft or banker's cheque drawn on a Bank in Colombo 6. 8. 60.
,, ., ., , — Continuedin favour ot the vendor.
11. (a) Upon the execution of the conveyance as provided in 

clause 9 hereof possession of the said Maha Borakande 
Estate and premises shall be given to the purchasers but the 
purchasers shall have no cause of action against the vendor 

10 whether for the recovery of damages reduction of the 
purchase price rescission of sale or otherwise howsoever 
if the vendor shall fail to place the purchasers in vacant 
possession of any portions of the said Maha Borakande 
Estate and premises which:-

( i ) are not planted in rubber or coconut
(ii ) have not been built upon
(iii) do not consisl of roads, or
(iv) are not covered by deeds in favour of the vendor

(b) If any member or members of the labour force employed on 
20 the said Maba Borakande Estate and premises shall remain 

on any part of the said Maha Borakande Estate and 
promises after the Thirty First day of October One Thousand 
Nine Hundred and Sixty and shall refuse or bo unwilling to be 
employed by the purchasers or if any members of the 
subordinate staff shall notwithstanding the termination of his 
services by the vendor remain on the said estate after the 
said date the purchasors shall not be entitled by reason thereof 
to make any claim against the vendor whether by way 
of damages or otherwise but shall accept delivery of 

30 possession of the remainder of the said Maha Borakando 
Estate and promises and the vjmlor shall theroup )n bo 
deemed to have fulfilled its obligation under the provisions 
of clause 11 (a) hereof

12. All rents rates taxes and all recurring liabilities and outgoings 
of the vendor in respect of the said Maha Borakande Estate and 
premises shall be apportioned botwoan the vendor and thu purchasers 
as on the Thirty Firsj day of October One Thousand Nine Hundred 
and Sixty and the purchasers shall pay to the vendor their proportion 
i hereof

40 13. (a) The purchasers shall as on and from the first day of 
November One Thousand Xine Hundred and Sixty take 
over and employ those members of the labour force employed
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D59
Agreement 
No. 541 Attested 
by
F. C. de Saram, 
Notary Public- 
6. 8. 60. 
— Continued

(b)

on the said Ma ha Borakande Estate and premises as shall 
willing to be employed by the purchasers on torms not 
less favourable than those they now enjoy and shall as 
from the same date be liable for and pay the salaries 
wages and other benefits of such labourers and including 
holiday pay and other benefits and undertake and conform 
to all schemes and awards relating to then- terms of employmont 
including pensions and other schemes

The purchasers shall on the vendor paying to the 
purchasers or the labourers holiday pay to which such 10 
persons are entitled grant to such labourers such holidays 
which such labourers have earned but have nor taken during 
their employment with the vendor

In respect of such labourers who have earned maternity 
benefits and holiday pay the vendor's obligation shall be 
restricted to such benefits which occur prior to the first 
day of November Or.e Thousand Nine Hundred and Sixty 
and the purchasers shall bo liable for and pay all maternity 
benefits and holiday pay as aforesaid in respect of all which 
occur or are payable on or after the first day of Novemb1 r 
One Thousand Nine Hundred and Sixty 20

The purchasers shall in respect of all the aforesaid 
matters in this clause specified indemnify and keep the 
vendor indemnified and saved harmless against all claims 
in respect thereof

The vendor will on 
One Thousand Nine 
force that the vender 
first day of October

or before the thirtieth day of September
Hundred and Sixty notify the labour

will cease to employ thorn r.t'ter the thirty
One Thousand Nine Hundred and Sixty

;>nd that the purchasers have agreed to employ them on the 
said Alaha Borakande Estate and premises as on and from 30 
the first day of November One Thousand Nine Hundred and

14. The purchasers shall take over and fulfil all con.tntcts relating 
to the said Maha Borakande Estate and promises existing or partly 
fulfilled on the date of sale and indemnify the vendor in respect 
thereof

];">. The purchasers have at or before the execution of this ai'rorunont 
deposited with the vendor a sum of forty two thousand five hundred 
rupees (Rs. 42.500/-) of lawful money of CWlon by wav of deposit 
(the receipt whereof the vendor doth hereby admit and acknowMoo) 43 
which said sum shall be applied by the vendor in par; payment "of
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the purchase consideration for the said Ma ha Borakande Estate and 
premises upon the due completion of the purchase by the purchasers NO. s«i Attested 
provided in this agreement if upon this agreement becoming unconditional. p.y c. deSaram, 
the purchasers shall fail to complete the purchase as providi d in clause £°8ta70Publ ' c~ 
9 hereof then and in that event either (a) this agreement shall —Continued 
forthwith be deemed to be cancelled and be of no effect and the said 
sum of forty two thousand five hundred rupees (Rs. 4.V, 500/-) of lawful 
money aforesaid deposited with the vendor by the purchasers as aforesaid 
shall thereupon bo forfeited to the vendor or (b) the vendor shall 

10 have the right (on giving to th^ purchasers on or before the fifteenth 
day of November One Thousand Nine Hundred and Sixty notice of 
its intention so to do) to enforce specific performance of the agreement 
herein entered into by the purchasers and to claim the damages 
(if any) suffered by the vendor by reason of failure aforesaid of the 
purchasars

16. If the purchasers shall have duly observed and performed th<' 
terms and conditions set forth in this agreement and on the part of 
the ruuhasers to be observed and performed but the vendor shall 
upon this agreement becoming unconditional have wilfully refused to 

20 cause to be executed the conveyance in aceord-4n.ee with the provision 
of clausa 9 hereof tho vendor shall repay to the purchasers the said 
sum of forty two thousand five hundred rupaas (Rs. 42,500/-) of hwful 
mercy aforemid deposited as aforesaid without interest thereon and 
the purchr.seis shall l:e entitled either to recover from tj.o vendor a 
like sum as and by w; y of liquidated d'-\m-',ges and not as a penaltv 
or to enforce the specific performance of the. agreement herein 
entered into by the vendor and to claim the damage-; (if any) suffered 
by the purchasers by reason of the failure afores.tid cf thj vendo

r
17. If th3 pui-ch'-wis having tenduvd tho purchisi price and 

30 transfer in their favour and all moneys payable herein tho vend<>r owing to 
any unforeseen circum-it'-inc:^ shall fnil t> eompbto the s-de within the 
time and in t.h.3 manner spx'ifi'jd horau'id M- hlr> s inn shall not affeci 
this Agreement or CMIC;)! the s-;,le which shall lx: completed a* soon 
as possible after such circumstances ce v,3 to obtain or applv and any 
such delay s'ia.11 n >! m \ko the vendor liable for danifiges int;>i'vwt or 
compensation or entitle tho purchasers to a reel not ion in the purchase 
price Notwithstanding such delay the purctuiwr.-; shall p.\y to tho 
vendor the full purchaso price t>n or b?fore the thirty first day 
of October On') Thousand Nine Hundre;! and Sixty and on p-vym^nt 

40 in full of the snid purchase price and of other mon."ys duo hereundcr 
the vendor will give to the purchasers poshes don of the slid
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by
F. C. de Saram,
Notary Public-
6. 8. 60.
—Continued

Maha Borakande Estate and premises on ths first elay of November 
One Thousfmel Nine Hundred anel Sixty anel s.ha,ll ex-cate tire u utessary 
deed of transfer as soon as piv.cticabb after such circums'ancos 
shall cease to obtain or to apply anel the purch^seivs shall indemnify 
and keep the veuulor indemnified against anv claim for Income Tax 
Profits Tax Super Tax or other tux or levy that nrvy be maele against the 
vendor in. respect of the profits or otherwise in respect of the s-tiel Maha 
Borakanelo Estate and premises subsequent to the first eliy of Novsmbor 
One Thousand Nin.o Hundred and Sixty

18. All references in this agreement to the date e>n or b.»fora 10 
which the purchase shall be completed by tho purchasers sh ill b3 
deemed to be of tho essi nco of tho contract for the sale of the 
said Malia Boakanele Estate and promises anel the purchasers if in 
default shrill not be entitled to any relief whatsoever whether at law 
or in. equity

19. This Agreement anel the sale of the saiel Maha, l>oi.v.kando 
Estate and premises shfJl not be affected in any manner whatsoever 
by reason of any action already taken or which may here after be 
taken by the Government of Ceylon r.r any other authority to acquire 
the whole; er any portion of tho s^d M-\h;>, Borakando Esi-ite and 20
premises The purchase shall notwithstanding xuch at'(|aisition proe 
be completed in "ccordanco with the provisions of Miis Agroiunont 
without t'.ny cl.-.um being m;-!,dc' by the purch-isors for compons"ition or 
an t.djustmont of the purchase price. Subject to c::inpl"tion the 
piirclitisers shall bo entitled to any moneys which may be paiel in 
respect of aiy acquisition anel ail wrs which require to be done anel all 
steps which require to be taken in such acquisition proceedings shall be 
done and taken at the cost and expense, of the purchasers.

20. This Agreement is conditional upon th s vendor on or before 
the^ thirl y first el.--iy of October One Thousand Nine Hunelred anel 30 
Sixty obtaining the consent of the Board under the Tea and Rubber 
Estates (Control of Fragmentation) Act .No. 2 e>f 1958 to the sale of 
the said Maha Bcrfik?indo Estate anel promises anel or upon, tho vendor 
obtaining the authority in pursuance* to any statute law or Acl of 
Parliament in that behalf contained (if necessary) anel upon thet 
fore'gcing e-ondition being fulfilled this Agreement shall torthvvith 
cease to be e-onelitiom1.! and the s lie sh ill be cmnpletj;! as 
herein provided if the aforvsud con/lition shall not be fulfilled on or 
before the thirty first day of October One Thousand Xine Hundred 
anel Sixby or such extended time as shall IK- fixed by the vendor 40
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then cither of the parties hereto imy by seven d-iys previous notice A sn9 
in writing to tJie other rescind thi:; Agreement and on! he expiry of N 
Kuch notice this Agreement shall bo null and v<id and thereupon ! in- {? y c de 
vendor sh;:ll forthwith refaud tho said sum of t'or-.y two thousand Notar/ 
five hundred rupees (I?,s. 4^..">(>i)/-) free of interest :o the purchasers 6.8.60. 
and subject therelo neither party shall Jiave any claim upon the other -Continued

VI. Tho purchasers shall bear and pay all stamp duties costs and 
expenses of and incidental to examination of title and to tho preparation 
execution and registration of the transfer in their favour and will 

10 furnish to the vendor a certified copy of such deed of transfer all 
stamp duties costs and expenses of and incidental to the preparation 
and executions of theso prose nis shall be borne and paid by the 
vendor on the one hand and tho purchasers on the oilier hand in 
equal shares

"2'L Any notice required to be uiven horeunder shall be sufficiently 
uiven by s:*ndin<>' the same by post under registered cover addressed 
in the case of a notice to the vendor to care of Messrs. D. L. & F. D. Saraiu 
Proctors 47 Alexandra PI ice Colombo and in the case of a, notice to the 
purchasers to cart* of Messrs de Silva & Mend is, Proctors S:a;i,e iJank 

20 Buildings Colombo

In Witness \vher<!ol' the vendor has caused its common seal to be 
affixed and the purcuas >rs have set choir respective hands to theso 
presents and to thrcvi o.hei's of the same tenor and date as Colombo 
aforesaid this sixth day of August Ono Thousand Nine Hundred and
Sixty

THE S( 1 J-IEDULI<] AIJOVE REFERED TO
All tint and those the estate plantations and premises called and 

known, as Maiia Borakande Division comjirisino- the various allotments 
of lands containing in oxten!: al)out thi'ee hundred and ninety nine 

30 acivs two roods and twenty perches (.''>U!)a-^r-^<'})) of !>ora]xande (Iroui; 
situate in tho v ill ye J\arand.eniya of Ambalanyoda Division of the 
\Vellaboda Part a in the District of d'allo S,.)uili(»rn Province

The Common Seal of the said i>erakande .Estate Company Limited 
is hereto affixed in the presence of

S«4'd. Ananda \']. d(^ Silva 
S<rd. T. [•]. de Silva

Directors. 
who do hereby attest the sealing thereof

Si^d. V C. Do Saram 
40 N P.
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D59
Agreement
No. 541 Attested
by
F C. de Saram,
Notary Public-
6. 8. 60.
— Continued

H. J. G. Marley 
T. J. N. Booso

WITNESSES
Sgd. 
Sgd.

Signed by the said Eiloon Florence Mary Marloy
at Colombo on this Sixth day of August Sgd. Eileen Marley
One Thousand Nine Hundred and Sixty in our presence

Sod. H. J. G. Marley Sgd. F. C. De Saram 
Sgd. T. J. N. Booso' N. P. 

Signed by the said Don Peter Mel'.aaratchy
at Colombo or. this Sixth day of August
One Thousand Nine Hundred and Sixty in our presence

Sgd. D. P. Mellaaratchy.
10

Sgd. 
Sgd.

H. J. G. Marley 
T. J. N. Booso

Sgd. F. C. De 
N P.

Saram

I, Frederic Cecil de Saram of Colombo in. the Island of Ceylon 
Notary Public do hereby certify and attest that the foregoing instrument 
having been duly read over by Ananda Ernest de Silva and Tissa 
Emmanuel de Silva both of Colombo aforesaid two of the Directors 
of the withinnamed Borakande Estate Company Limited and by the 20 
withinnamed Eiloen Florence Mary Marley and Don Peter MelJaaratchy 
and having buen further read over and explained by mo to them 
in the presence of Hubert John Goddard M-irloy of "Garoopna" 
Nuwara EUya iti the said Islind and Tuan Jaffear Noor Booso of 
No. 16 Mosque La no Colpotty Colombo at'oresiid the subscribing 
\vi',noss>' thereto all of whom are known to me the common seal of 
the said Borakando Estate Company Limited was affixed in (ho 
presence of and the same was signed by the said Ananda Ernc:-:t do 
Silva and Tissa Emmar.u'jl do Silva as Directors as aforesaid and by 
the said Eiloon Florence Mary Marloy (who signed her name as 3 
aEileon Marley'') and Don Peter M"Ilaaratchy and also by the said 
witnesses and by rue the said Notary in the presence of one another 
all being present at the sanrj tinr. 1 at Colombo aforesaid on this 
sixth day of August One Thousand Nine Hundred and Sixty

I further certify that the duplicate of this instrument bears one 
stamp of ten rupees and the original a stamp of one rupee which 
stamps wore supplied by D L, & F- De Savam of Colombo aforesaid

T also certify that the consideration of Rs. 4V,.300/- hereinmentioned 
was paid this dav by cheque No. A/7 330817 dated 5th August 1980 
drawn on the Nuwara Eliya Branch of The Bank of Ceylon in favour 40 
of the vendor by Mr. D. P. Mellaaratchy

Date of Attestation 
b'ih August 1960.)

Which I attest
Sgd. F. C. Do Saram 

Notary Public.
(SEAL)
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P 12 PI2
Letter sent toLetter sent to de Saram by <*<= saram by

J H. J. G. Marley-H. J. G. Marley ?.8.6o
Garoopna

Nmvara Eliya,
7. 8. 60. 

Dear de Saram,
I am sending by Peter Mellaaratchy u cheque in his favour 

50,0 OO/- on a/c of this JJorakanda affair - Will you kindly do tho
10 necessary with de Silva & Mendis proctors -

Yours sincerely 
Sgd. H. J. G. Marley

P 7
Mercantile Bank Cheque for Rs. 50,000/- drawn by H. J. G. Marley Mercarune Bank

in favour of the Defendant Rs'saooo/-
NO. V 591427 Colombo. 7. 8. 1960 H.'TG^Marley

MERCANTILE BANK LIMITED FORMERLY ' Defendant0- he 
The Mercantile Bank of India Limited. 7 ' 8 - 60

Colombo. 
Pay D. P. Melhuirntchy ... ......... . . ....... ......... ..or Hearer
Rupees Fiity Thousand ... ... .......

20 Rs. 50,000/-
Sgd. H. J. (J. Marloy.

P 7A P7A 
Endorsement on the reverse of the Cheque marked P7

Please Credit my Account. 
Sgd. D. P. Mellaaratciiy.
Placed to payee's credit

For Bank of Ceylon.
Nuwara Eliya.

30 Sud.
Manager.
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D 10 D 10
Letter sent to
Men£s-ilva& Letter sent to M/s De Silva & Mendis
9.8.60

D: AA
9th August, 1960. 

Messrs, do Silva & Mendis. 
Proctors. 
Colombo. 
Dear Sirs,

BORAKANDA ESTATE
We understand that you have in hand a transaction relating to 10 

an estate of the abovenamed which at present belongs to the estate 
of the late Sir Ernest de Silva. The estate is being purchased by 
Mrs. Eileeu Marloy of Garoopna, Nuwara Eliya and Mr. D. P. 
Mellaaratchy of Nuwara Eliya, in equal shares.

We understand that you are preparing tho transfer in favour 
of the purchasers and also a mortgage in favour of A. I. C. C. to 
secure a sum of Rs. 200,000 which is being borrowed by tho 
purchasers from that Corporation.

We further understand that the purchasa prico for the estate is 
20 Rs. 425,000 and that it is to be provided as follows:-

Loan from A. I. 0. C. .. Rs. 200,000
To be provided by Mrs. Marley ... Rs. 50,000
To be provided by Mr. Mollaaratchy ... Rs. 50,000
Loan by Mr. H. J. G. Marley ... Rs. 100.000

Total ... Rs. 400,000
That lo ivos a sum of Rs. 25,000 regarding which wo are told Mr. 
Mellaaivitchy has mado arrangements of some kind with the vendor.

We are writing to you under instructions from Mr. H. J. G. 
Marley with reference to the loan of Rs. 100,000 which is to bo made 
by him. His instructions are that he will lend Rs. 50,000 to his wife 30 
(the arrangements relative to which we shall deal with in due 
course) and he is lending the balance sum of Rs. 50,000 to Mr. 
Mellaaratchy. Mr. Marloy's cheque for this sum was handed to Mv. 
Mellaaratchy this morning and he will endorse it and hand it to 
you for disposal - partly, wo understand, as tho 10% deposit to be 
paid to the vendor and tho bilanc3 to b:> applied by you towards 
expenses.

Mr. Marloy request* you in due course to prepare a mortgage 
bond in his favour to be signed by Mr. Molla-iratchy whereby tho 
latter will mortgige his undivided hnlf-sh'ira of tho estate to Mr. 40
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Marley as security for the loan of Rs. 50,000 made to him by the 
cheque which ho is to hand to you this morning, namely cheque 
number V 59H'>7 dated the 7th August 1960 drawn by Mr. H. J. G. 
Marley in favour of Mr. Mellaaratchy.

The terms of the loan are that it will carry interest at 2 1/2% 
payable quarterly and, provided the interest is duly paid, Mr. Marley 
wiJ] not demand repayment before the 31st December 1968. after 
which the loan will continue (subject of course to payment of interest) 
until payment is required.

10 We shall bo obliged if you will let us know at your convenience 
the date Avhen completion of the purchase is expected to take place 
so that we may arrange for Mr. Marley V; loan to Mrs. Marley to be 
made.

Kinctly in due course send ua the secondary mortgage bond in 
favour of Mr. Marloy. His full name is Herbert John Goddard Marley.

Yours faithfully,

D 10

P 25
Letter sent to M/s. F. J. & G. de Saram 

by M/s De Silva & Mendis
20 De Silva & Mendis. 

Colombo.
Our Ref. No. J/7609/F.

P25
Letter sent to 
M/s F. J. & G. 
de Saram by 
M/s De Silva & 
Mendis— 
16.8.60

P. 0. BOX 884
State Bank Buildings,
Colombo.
16th August 1960.

Messrs. F. J. & G. de Saram.
Prc ctors.
Colombo.
Dear Sirs.

30 BORAKANDE ESTATE
We are in receipt of your letter of the 9th instant, the contents 

of which we note.
We have not yet received final instructions from our clients 

regarding the manner in which the purchase price is to bo made up, 
but we tuink that the pavticulars stated in your letter ara substantially 
conect. We shall, after wo receive full instructions, send you a draft 
of the secondary bond to be signed by Mr. Mellaaratchy in favour 
of Mr. Mat-ley.

Yours faithfully,
40 Sgd. ......
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D 60
Application to 
the Agricultural 
and Industrial 
Credit 
Corporation 
of Ceylon for a 
Loan 
19.8.60

D60 
Application to the Agricultural and Industrial Credit Corporation

of Ceylon for a Loan Form No. 2 (1/60)
The Agricultural and Industrial Credit Corporation of Coylon. 

INFORMATION REQUIRED FOR VALUING AGRICULTURAL
PROPERTY

(For each land to the mortgaged please send one form. Where separate 
lands now form one contiguous block one form will suffice}

1. State name/s and: 
address/os

4.

1. Mrs. Eileon Florence Mary Marley 
"Garoopna" Nuwara Eliya. 10

2. Don Peter Mellaaratchy 
"Carstairs" Nuwara Eliya.

(a) Name of Jand :
(b) Is there any other name 

by which it is known?

Maha Borakanda Estate.

No.
(a) St-ite the Revenue

District and theD.RO's 
Division

(b) State name oi' the 
Village Committee and 
the land tax payable 
annuallv

Wollaboda Pattu, Galle

Karandeniya Village Committee.

20

Names of adjoining land 
owners:

Provident Estato Chettinard 
Corporation

(a) Area of land and
nature of the plantation

(b) Please <>ive the number 
and date of Survey Plan 
and name of Surveyor:

(c) If the plantation is 
either rubber or tea, 
sinte the reoisi.ra.tion 
number of the property.

337 Acres Rubber: 58 Acr^s Coconuts 
4 Acre paddy.
No. 1576 of 6th November
1919 J. H. W. Smith 30

Rubbor. Registration No. 91/E2/G50

(a) Nearest motocable road 
and distance from 
nearest motorablo road 
(state from which mile 
post on nearest motorablo 
road). Is road approach to 
the property motorr,bl( l 'J

Ambal'-in»oda Elpitiya Road turn 
Right near the* 5th Mile Post. On the 
Estate road half mile to the office. 
Motorablo



204

(b) Does the property abut 
upon a public road ? 
If not, is there a direct 
right of way from a public 
road ?
Attach or draw on reverse 
of this form, Sketch showing 
approach to the property

Yes.

7. Since when are YOU in 
10 possession ?

If not, state reasons.

8. (a) State your valuation
of the property : 

(b) What is the net
annual income from 
the property ?

Rs. 525,000/-

Rs. 35,000/-

9. Your valuation of the buildings: 
A le any c f the buildings insured? 
If so, ft r how much ?

20 10. Give an account of the
crc p ftr 'i he last 3 years 
and your estimate for the 
current year

] 1. Give a complete census of 
trees, if the estate in a 
Coconut Estate, specifying
(a) bearing tvees :

30 f b) trees with stem and the 
f.ge of remaining trees.

12. (a) What extent of your 
land is in jungle or 
undevelc pcd ? :

(b) Is your land subject to 
floods ? 
If so, scato extent:

Rs. 75.000/-
Yes: Smoke House Rs. 3 5,000/-
Rubber and Rice Store Rs. 7,000/-

Rubbev Coconuts:
1957/58 96827 Ibs 1957/58103912
1958/59 98369 Ibs 1958/5994929
1959/60 102451 Ibs 1959/60 85022

Rubber 100,000 
Coconut 100,000

Coconuts, Tro2s in heaving 3474 
Trees in blossom 156

Trees in s',em 264
Young Palms 125 4 yrs. 
Yc.uug Palms 264 5 yrs.

Nil.

No.

D 60
Application to
the Agricultural
and Industrial
Credit
Corporation
of C ex Ion for a
Loan
19.8.60
—Continued
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D 60
Application to 
the Agricultural 
and Industrial 
Credit 
Corporation 
of Ceylon for a 
Loan 
19.8.60 
—Continued

I/We affirm on oath that the above statements arc true and 
correct to the best of my/our knowledge and belief.

Sgd. Eileen Mar ley 
Sgd. D. P. Mollaaratchy 

Dale: 19th August 1960. Signature of each applicant.

Form L. A. (10/37)
THE AGRICULTURAL AND INDUSTRIAL CREDIT 

CORPORATION OF CEYLON
Particulars for the Information of the Log il Advis3rs of fcho 

Corporation. 10

1. Full Name, address and 
date of birth of each 
applicant.

1. Mrr,. Eileen Florence 
Mary Marley ''Gavoopna" 
Nuwara Eliya,. 30th December 
1899

2. Don Peter Mell'iaratchy., 
Carstairs' Nuw.v.-a Eliya. 
27th January 1912.

2. State full name, age and 
present address of every 
legal heir of each applicant 
mentioned in cage 1.

1. Hebert John Goddard Marley 
husband 83 Years.

2. Hycinth Mellaaratcky wife 29 20 
yoavs. Rita Mellaaratchy
daughter 18 Yrs.

3. Give the name extent and 
situation of the property or 
properties you offer as security.

Maha Borakanda Estate, 
Ambalangoda Elpitiya Road near 
the 5th Mile Post.

Give the history of title or how 
you acquired the property or 
DroDerties you of for as security

Title traceable up to the Crown 
Grant.

(iive the names and addresses 
of the present owners in case 
you are not in possession of the 
property.

Bovakanda Estate Co., Ltd. 
Kotahona Stores. Colombo 13. 30

li. How iong have you been in 
possession of each land ?

7. How long have your prede­ 
cessors in title boon in posses­ 
sion of each laud:1

Over one hundred years.
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8. Is there any mortgage of lease or 
any other encumbrance on the 
land/s mentioned in column 3 
above ? Give full particulars.

Has there been or is there any 
litigation about the lands at any 
time or is there likely to beany? 
Give numbers of cases and state 
the result of each case.

.10 10. A re the properties in column 
3 above under notice of acquisi­ 
tion by Government or are they 
likely to be acquired in the 
foreseeable future ?

11. Are you a Government debtor, 
or Guarantor to a Government 
debtor, or the Executor or 
Administrator of any Estate or 
Guardian of any minors ?

No.

No.

D 60
Application to 
the Agricultural 
and Industrial 
Credit 
Corporation 
of Ceylon for « 
Loan 
19.8.60 
—Continued

No.

No.

20 .12. Has the property mentioned
in cage 3 been at any time the 
subject matter of an application 
to the Debt Conciliation Board ? 
If so, state the date of that 
application and its result.

No.

We affirm on oath that the above .statements are true and correct 
to the best of our knowledge and belief.

Sgd. Eileon Marley 
Sgd. D. P. Mellaaratchy 

30 Date 19th August 1960. Signature of each Applicant.

THE AGRICULTURAL AND Form No. 1 (6/59)
INDUSTRIAL CREDIT CORPORATION OF CEYLON. 

Application for a loan on the security of Agricultural property 
Please give brief but complete answers to questions in each 

uncleimentioned cage. If tho application is made jointly by two or 
more persons, tho information required in cages 1, 3 and 11 must 
bo given in respect of each applicant.

40

1. State (a) Name in full

(b) Age and date of birth

1. Mrs. Eileon Florence Mary 
Marley, 61 Yis.
Born 30th December 1899, 
"Garoopna", Nuwara Eliya,



207

D60
Application to 
the Agricultural 
and Industrial 
Credit 
Corporation

• of Ceylon for a 
Loan 
19.8.60
— Continued

2.

4.

(c) Postal Address

(d) Occupation

2. Don Peter Mellaaratchy 48 Years. 
Planter. Born 27th January 
1912. "Carstairs" Nuwara Eliva.

State full name, age and 
present address of every legal 
heir of each applicant mentio­ 
ned in case 1.

1. Herbert John Goddard Marley, 
husband. 83 years.

2. Hycinth Mellaaratchy wife 29 
years, Rita Mellaaratchy, daugh­ 
ter, 18 years.

3. (a) A re you a citizen of Ceylon? 
If so, state whether by des­ 
cent or by registration;

(b) If you are a citizen by 
descent, state the place 
where you and your 
father were born.

(c) If you are citizen by 
registration, state number 
and date of certificate of 
registration.

1. British Subjact living in Ceylon 
for over 20 Ye.iv.s. Husband living 10 
hore 63 years.

2. Citizen of Ceylon byDoscent, My 
father and I were both born in 
Kandana Colombo District.

Amount of loan and the purpose 
for which it is required. Please
give full details.

5. What is the property offered 
as Security?
In respect of each land offered 
as security, mention its name, 
extent, situation and nature of 
its plantation. The route by 
road to each property must 
also be described, giving the 
name of the nearest Provincial 
Town and distance thorefrom.

6. (a) Has the property been to 
your personal knowledge, 
or is it now. the subject 
matter of any litigation? 
If so. give full details, 

(b) Are thoro any encumbra­ 
nces on any one or all the 
properties offered as 
security? If so, give details 
of every suhc mortgage, 
lease or oth^r lien.

Rs. 250000/-
To complete the purchase.

20

Maha Borakanda Estate 399 
Acres Ambalangoda Elpitiya Road 
5ih Milo Post. Rubber; Coconuts and 
Paddy 5 Miles from Ambalangod-t.

30

i .No.

No.
40
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7. Was an application for this loan No. 
on the same security made to tho 
State Mortgage Bank? If so. 
with what results?

10

8. Have .you previously applied Lo 
the Corporation? If so. state tho 
date of each such application 
and the result. If you have been 
granted financial assistance, state 
tho loan number, the amount 
granted, and the amount now due

Loan No. 1002 amount granted 
Us. 225,000/- Balance due now 
Rs. 125,925.88

D 60
Application to 
the Agricultural 
and Industrial 
Credit 
Corporation 
of Ce/lon for a 
Loan 
19.8.60 
—Continued

9. How long have you and your 
predecessors in title been in 
possession of each property 
mentioned in cage 4 ?

Since 1844 by Cro\vn Grant.

10. State period required for 
repayment if a loan is granted 20 Years.

11. Do you pay Income tax in 
Cevlon

20 I/WE AFFIRM OS OATH THAT THE ABOVE STATEMENTS ARE 
TRUE AND CORRECT TO THE BEST OF MY/OUR KNOWLEDGE AND 
BELIEF.

Date 19th August 1960.

The Manager.
A. I. C. C.Of Coylci),
Colombo.
Dear Sir.

1. Sgd. Eileen Mauley,
2. Sgd. D. P. MoJlauratchy. 
Signature of each Applicant.

"GAROOPNA"
Nuwava Eliva.

30 I have in The Mercantile Bank Rs. 42.330.80; In Shams I have 
Rs. 22.940/- and I have no debts. My husband IM an Income Tax 
Payer and his Estate in Ceylon is worth Rs. 1,000.000/- If any 
particulars are needed on this please contact Air. David E. Maartensz 
of Messrs F. J. & G. De Saram Proctors Colombo.

Yours faithfully.
Sgd, Eiloen Mar ley.
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D43
Bank of Ceylon 
Statement for 
August 1960 in 
respect of 
Defendant's 
Account 
No. 1001.

D43
Bank of Ceylon Statement for August 1960 in respect of 

Defendant's Account No. 1001.

D. P. Mellaaratchy Esq., 
"Riegate", 
Church Road, 
Nuwara Eliya.

1001 Nuwara Eliya
Jt. A/C.

In Account with 
Bank of Ceylon.

Date 
1960

Aug.
9

10
11
13
16

17
19

20
21
22
23
24
25

26
27
29

B/F Particulars

BF
Cash

815
D Tax.
Tfr.
818
819
817
822
820
823
824
801
825
Chq. Bk.
821
802
807
805
803
806
810

Withdrawals 
Rs. cts.

1000 .
. 53

25 .
300 .

42500 .
1000 .
160 . 20
175 .
315 .
200 .
90 .
1 . 50

96 . 88
271 . 70
99 . 05
34 . 04

1038 . 74
24 .

200 .

Deposits Balance 
Rs. cts. Rs. cts.

47 .
1000. 1047 .

47 .
47 .

50,000. 50,047 .

49722 .
7222

6062 .
5887 .
5572 .
5372 .
5282 .
5280 .

4778 .
3740 .
3716 .
3516 .

77
77
77
24
24

24
24

04

04
04
04
04
54

87
13
13
13

10

20

30
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P24
Copy of Current Account of Mrs. E. F. M. Marley for the period

31. 8. 60 to 31. 12. 60
Mercantile Bank Limited.

Colombo. 
In Account Current with
Mrs. E. F. M. Marley 3395

Dr. (V. 
I960 1960

10 Sept. 6 To D. P. Mellamtchy '416 21250. Agat. 31 ByB ilanca 2599 >.13 
Oct. 10 Cash 217 1000. Sept. 2 Amt. Trans­ 

ferred from
saving A/C.21540.52

26 D/Tax 21.25 12 Cheque 4455.— 
Nov. 4 o/a Stamp affixed letter Oct. 7 D. W.

& of Guarantee & of Walker & 
Hypothecation 6. 

16 Mercantile Bank Ltd. 219 28750.

P24
Copy of Current 
Account of Mrs. 
E. F. M. Marley 
for the period 
31. 8. 60 to 
31. 12. 60.

Greig.
Dec. 29 Brown 

31 Balance

48.25
144.

5290.93
20 25 D/Tax.

26 D.L.&F. doSaram
29 Cash 

Dec. 21 D/Tax 
Cash

30 To Interest

1960
Dec. 31 To Balance

220
221

222

1.02
3380.45
2000.

34.14
1000.

25.97
57468.83 57468.83

5290.93

T, certify that the statement of account contained in the page 
30 represents a true copy of the entries taken from the ledger containing 

particulars of the current account of Mrs. E. F. M. Marley that such 
entries are contained in ono of the ledger (being one of the ordinary 
books of the Bank) kept by the Bank and were made in the usual 
and ordinary course of business and that such ledger is still in the 
custcdy of the Bank.

Sgd
Manager.



P 23
Mercantaile 
Bank of India 
Cheque (or 
Rs. 2I.250/- 
drawn by 
Eileen Marley 
in favour of the 
Cefendant- 
5. 9. 60

211

P23
Mercantile Bank of India Cheque for Rs. 21,250/- drawn by 

Eileen Marley in favour of the Defendant
No. S 120216 Colombo Sept 5th 1960

THE MERCANTILE BANK OF INDIA LIMITED.
COLOMBO 

Pay D. P. Mellaaratchy... .........
Rupees Twenty One Thousand Two Hundred and Fifty only.

Sgd. Eileen Marley 
Rs. 21,250/-

(Reverae) P23A.
D. P. Mellaaratchy 
Sgd. D. P. Mellaaratchy

10

P2i
Letter Sent to 
Mercantile 
Bank Ltd. by the 
Defendsmt- 
8. 9. 60.

P22
Letter Sent to Mercantile Bank Ltd. 

by the Defendant. "Garoopna" 
Nuwara Eliya, 

8th September, 1960.
The Manager, 20
Mercantile Bank Ltd.,
Queen Street,
Colombo 1.
Dear Sir,

LOAN ON MAHA BORAKANDA ESTATE.
After the interview the undersigned had with your goodself the 

proposals were discussed with Mr. and Mrs. Marley and now we have 
decided to sond the details.

The above estate is situated on the Ambalangoda Elpitiya Road, 
near the 5th. mile post. The extent is about 399 Acres. 30

A. 
Seedling Rubber 93

Budded Rubber in tapping 62 

Immature Budded Rubber replanted in

R
1

0

P.
08

33

1956
1957
1958
1959
1960

giving over 
400 Ibs per acre, 
giving over 
1000 Ibs per acre.

75. 1. 27
14. 2. 02
25. 3. 27
18. 0. 00
48. 0. 00 40
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The Rubber Crop for 1957/58 96827 Ibs. m
-tn-oirr\ r\o^>nr\ Letter Sent to 
19o8/i)9 98369 .. Mercantile
1959/60 102451 ,.

58 Acres of coconut and the balance 5 Acres paddy. 
The coconut crop for 1957/58 103912 Xuts. — Continued

1958/59 94929
1959/60 85022

The estate has all tho necessary buildings and its well roadod. 
Tho price wo are paying is Rs. 425000/-.

10 We roally need a Us. 125,00()/- to complete the purchase and if 
you are prepaied to accommodate us Mrs. Marley and I aro prepared 
to give you a mortgage of the property as wo would bo owning tho 
property in equal shares. We are aJs<> prepared to sond all our 
prrduce to Mr. Armilago of Messrs. John Keel, Thcmson White Ltd. 
and frcm the proceeds of sales for us to draw the minimum as 
working expenses and the balance to be sent into your Bank or as 
an alternative for them to ;;ond all proceeds of sales to the Bank 
and for us to draw from the bank an amount fixed upon monthly 
for the working expenses. As we are anxious to complete the

20 purchase without delay wo would very much apreciato au early reply,
Thanking you.

I consent Yours faithfully. 
Sgd: Eileen Marley. Sgd. D. P. Mellaaraichy.

D 1 DI
Letter sent to

Letter sent to the Defendant by the Mercantile Bank Ltd. the Defendant
by theMERCANTILE BANK LIMITED. Mercantile
Bank Ltd.

Colombo. 19th Sept. 1950. 19.9. w. 
Dept. S/M. 

Confidential.
30 D. P. Mellaau.tchy. Ivsqr., 

•"(iavoopna", 
Nuwara Eliya.
Dear Sir,

With reference to your letter of 9th instant and subsequent 
interview, we are pleased to advise that we have submitted your 
request fov a loan of Rs. 125.000 to assist you and Mrs. E. Marloy 
in the purchase of Maha Borakanda Estate to our Head Office.

Their reply will bo sent by telegram and will, we hope, be 
communicated to you by the end of this week.

Yours faithfully. 
40 Sgd

Manager.



213

D2 D2
Letter sent to
the Defendant Letter sent to the Defendant by the Mercantile Bank Ltd.
By the

B,"nTS.! MERCANTILE BANK LIMITED.
30. 9. tO

Colombo, 30th September, 1960.
Dept. S/M. 

Confidential. 
D. P. Mellaaratchy Esqr., 
"Garoopna'', 
Nuwara Eliya
Dear Sir, 10

With reference to our letter of 19tb September 1960, we are 
pleased to advise that your application for a loan of Rs. 125,000 has 
been sanctioned by our Head Office. The terms1 of the Limit are 
as follows:-

"A limit of Rs 125,000 for advances on a separate loan 
account repayable on demand, secured by a first legal 
mortgage of freehold land beneficially owned in equal 
shares by Mrs. E. Marley and Mr. D. P. Mellaaratchy, com­ 
prising of Maha Borakande Estate being a rubber estate 
of 399 acres, with various estate buildings, situated near 20 
Ambalangoda in Gallo District, to be shortly occupied by 
the borrowers and valued by Mr. A A. Jayasinha, Court 
Valuer & Auctioneer, at Rs.'480,400.
INSURANCE
Insurance policy issued by an approved company in the 
name of the Bank as Mortgagees to bo deposited covering 
certain buildings only against loss or damage by fire for an 
amount of Rs. 75.000.
REPAYMENT OF ADVANCES
By monthly instalments of Rs. 6,000 to bo paid direct to the 3D 
Bank by Messrs John, Keell, Thompson, White Ltd. from 
whom a letter will be obtained undertaking to pay to the 
Bank the proceeds of all produce sold by them on account of 
the estate.
Interest at 3% over Central Bank rate, minimum 7%."

We shall be grateful if you will now write to Messrs John, 
Keell, Thompson, White Limited instructing them to pay the proceeds 
of all produce sold by them on your bahalf to this Bank for cradit 
of your account. Such paytrnnts will be crjdttad to a general 
account to be opened in the name of the Estate and tu<* sum of 40 
Rs. 6,000 will be transferred monthly from the general account to the 
loan account.
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We shall be grateful if you will also arrange for the title deeds of the 02 
Estate to be forwarded to our solicitors. Messrs. F. J. & G. de Saram. L"t.? r .sen.t to

.,-. i»i ,1 . 1-1 the Defendantas soon as possible in order that they may prepare the mortgage bond. By the 
Please advise us when the title deeds may be expected by them,

Yours faithfully, so. 9. eo
Copy to:- Sgd ...... —Continued

Mrs. E. F. M. Marley, Manager. 
"Garoopna".

Nuwara Eliva.

10 D3 D3
Letter sent to the Defendant by the Mercantile Bank Ltd. Letter sent to.MERCANTILE BANK LIMITED tbhyethDeefendant

G. P. 0. BOX NO 98.
Colombo llth October 1960. -11. 10. 60! 

Dept. Security 
CONFIDENTIAL 
D. P. Mollaaratchy Esq.. 
"Garoopna", 
Nuwara Eliya. 

20 Dear Sir,
OVERDRAFT Its. r>5.000 . M.AHA BORAKAXDE ESTATE. 
We instruct" xl our Solicitors, Messrs. F. J. & G. DC* Saram. on the 

30th ultimo to draw up the. necessary mortgage bond in respect of 
the above loan and informed them that we had requested you to 
arrange for the title deeds of the abovo property to bo forwarded 
to thorn as scon ;,'S possible.

They have now written to us under date the 10th instant as folio ws:- 
"We have so far not received the title deeds arid other relevant 
documents relating to Maha Borakanda Estate to enable 

30 us to proceed with our examination of the title and wo suggest 
that you should remind the parties that the deeds and 
documents should be sent to us without kss of time. The 
mortgage of Maha Borakande Estate may also involve the 
obtaining of sanction of the Tea & Rubber Estates 
(Control of Fragmentation, Board, and it is all the, 
more necessary tha,t no time should be lost if the 
parties have in view the, early completion of the 
transaction."

We shall be glad if you will arrange for the deeds and other relevant 
40 documents to be forwarded to our Solicitors as early as possible.

Yours faithfully. 
Copy to:- Sgd.

Mrs. E. F. M. Marley. Manager. 
"Garoopna", Nuwiva Eliya.
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DI3
Letter sent to 
the Defendant 
by Mis F. J. & 
G. de Seram- 
13. 10 60.

D13
Letter sent to the Defendant by M/s F. J. & de Saram

F. J. & (i. De Saram,

D. P. Mollaaratchy Esq.. 
•('arstairs' Nuwara Eliya. 
Dear Sir.

P. 0. Box No. 212. 
Col<,mbo, 18th October, 1960.

Our Ref T/RA

MA11A BORAKANDE ESTATE - MORTGAGE 
TO MERCANTILE BANK LTD. 10

With rot'siivMco to your call on us yesterday when you handed. 
us certain litlo dooc's and registration extracts of encumbrances and 
a plan of Borakande Group made in 1919 by J. H. \V, Smith, 
Surveyor, wo have written to our clients. Mercantile Bank Limited, 
setting out the position and we are awaiting their instructions.

Meanwhile, we confirm having handed you a list oJ' the further 
documents which we require, to enable us to complete our exami­ 
nation of the deeds and to make our report thereon to tho Bank. 
Item 7 you have already given us, but items 1-6 are urgently required.

Depending on the instructions we receive from tho Bank, we 20 
shall let you know \vhcthci1 it will be possible to complete this 
transaction before the end of this month.

The stamp duty on the bond will be approximately Rs. 1025/- 
and w<! shall be glad if you will kindly s r md us a cheque for 
Rs. 2,7f><)/- to cover tho stamp duty on the bond, our professional 
charges and incidental expenses.

Yours faithfully, 
Sgd. F. J. & G. de" Saram

D66
Bank Statements 
(State Bank of 39 
India) in respect 
of Defendant's 
Account for 
September, 
October, 
& November, 
I960.

D 66
Bank Statements (State Bank of India) in respect of Defendant's 

Account for September, October & November 1960.
D. P. Mollaaratchy Es-.qr.,

"Carstairs",
Nuwaia Eliya.

Date Particulars Withdrawals

I960 
Sept, 1 BF 

B.P.O
1466

20
46

Deposits

18

Dr.
or Balance
Cr.
C.'r. 791 . 72
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Date

20

Oct. 1
3
5
6
8

10
15
17
18

24

27 
Nov. 1

16
215

Particulars

Chq.
Debit Tax

B/F 
U.N.P.
Oh. Book
258563
561
562
Chq.
564
565
566
567

Debit Tax
50!)
BP

U.N.P
Chq.
568
Debit Tax
571

216

Withdrawals

03
1492 . 49 

26 .
1 . 20

600 .
123 .
3o .

125 .
50 .
40 .

183 . 75
. 03

30 .
2701 . 47

26 .

100 .
1 . 21

30 .

Deposits Dr.
or Balance 

Cr.
249 . 37

1015 . 06 
2507 . 55 Cr. 1015 . 06

249 . 38

55 . 46 
2756 . 93 Cv. 55 . 46

249 . 37

Cr. 147 . 62

D66
Bank Statements 
(State Bank of 
India) in respect 
of Defendant's 
Account for 
September, 
October, 
& November, 
I960. 
—Continued

D 67
Bank Statements (The Chartered Bank) in respect of Defendant's 

Account for September, October & November 1950.
IN ACCOUNT WITH

The Chartered
30 Colombo. 

D. P. Mellaaratchy Esq.. 
•'Caustaus". 
Nuwara Eliya.
Date Particulars
30 Sept. 60 BF
31 Oct. 60 ON O.D.
16 Nov. 60 BDT

Withdrawals 
1 . 406 . 63

7 . 75 
.01

Bank

Deposits Balance
406 . 63 OD
414 . 38 OD

, 414 . 39 OD

D67
Bank Statements 
(The Chartered 
Bank) in 
respect of 
Defendant's 
Account for 
September, 
October, 
& November, 
I960.
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D67 
Bank Statements
(7 he Chartered
Bank) in
respect of
Defendant's 
Account for 
September,
Oc.ober,
& November, 
I960
— Cntinued

21 Nov. 60

28 Nov. 60
28 Nov. CO
30 Nov. 60

14 Dec. 60
29 Doc. 60

Amount Pd. To
G. P. 0.

o/a letter reed.
unstamped 

Com.
Tfr.

1NT ON O.D.

B DT
INT OD

.20

1 . 25

7 . 40

. 01
5 . 10

500 . 00

1 . 414 . 59 OD

915 . 84 OD 
923 . 24 OD 
923 . 24 
923 . 25 OD 
928 . 35 OD

Ploaso detach and sign this confirmation slip at your 
convenience and thereafter return it to us.
The Chartered Hank
P. 0. Box 27, Colombo 1.
Dear Sirs,

The Debit balance of my/our current account at 31st December 
of Tls. 928/35 as shown in the statement, is correct.

D68 D68

(BBaannkk So7~s Bank Statements (Bank of Ceylon, Chilaw) 
Chilaw) in Account for September, October &
respect of
petendant's j) p_ Mellaaratchy Esq.,
Account tor . ., J 
September, "C ai'SUIll'S ,
October and Nuwara Eliva.
November, I960 J

Date Particulars Withdrawals

1st. Sept.
1960

1st

1st

6

8

10
16
so

Oct.
15

Nov.
9v

'23
25

By Chcq.
To Com.

232
By C/B
To 233

DT
Q. Com.
Bv balance

" DT

By Ch.
To Com.

., 234
235

1
225

250
1

6

1
225
235

. 2f>

.

.98
. 03

.48

.25

t

: n respect of Defendant's 
November 1960 20

In Account with 
Bank of Ceylon Chilaw.

Dep sius Dr. D , L p , Balance

500 . 0,

500 . 00

Rs. els. 
29. 12

527 . 87
. 58

802 . 87
52.87
50 . 89
44. 86
44 .86
44 . 38

44 . 38
543 . 13
318 . 13
83. 13

30
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D69
Bank Statements (Bank of Ceylon, Nuwara Eliya) in respect of 
Defendant's Account for September, October & November 1960.

1001.
D. P. Mellaaratchy Esqr.,
"Carstairs"
Nuwara Eliya.

10 1 Sep. 1960 Particulars

20

30

40

Withdrawals

6
6

7

10

14
21
29

1 Oct. 1960
6
8

12

14
15

21

28
29

Nov. 1
4

14

16
18

Balance
809
812
811
813
808
815
804
Dr. Tax
814
Qr. Com.

By Bal.
817
819
821

Cheq.
816
818
Tax
820
822
824
823

Bal.
Temp. O.D. Com.
Cheq.

B.P. Com.
854

Cheq. Bk.
85]
Dr. Tax.
861
857
862

500.
100.

1000.
500 .
25 .
727 .
41
47.

250.
8.

300.
150.
225 .

500.
57 .
3.

67.
20.
250
25U .

2

14.
100 .

1 .
300.

1 .
96.

500.
200 .

50

53

40

20
15
48

55

50

82
73

In Account with 
Bank of Ceylon. 
Nuwara Eliya.

Deposits Dr. 
Cr.

3516 . 13
3016 . 13
2916 . 13
1916 . 13

1391 . 13

622 . 63
575 . 10
325 . 10
316 . 70
316 . 70
16.70

133 . 30

641 . 70 
141 . 70 
84. 50 
81.35 
13 . 87 
6. 13 

256 . 13 
50(5 . 13

Dr. 506 . 13 
508 . 13

1000

5197 . 37
4897 . 37
4895 . 55
4798 . 82

4098 . 82

D69
Bank Statements 
(Bank of Ceylon 
Nuwara Eliya) 
in respect of 
Defendant's 
Account for 
September, 
October & 
November, 1960
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D69
Bank Statements 
(Bank of Ceylon 
Nuwara Eliya) 
in respect of 
Defendant's 
Account for 
Septembrr, 
October & 
November, 1960
— Continued

Date

19

PI
Letter of
Guarantee
Given by
H. J. G Marley
to the
Mercantile Bank-
4. 11. 60.

24
25

26

28

30

(Cancelled) 
(Seal)

Particulars

859 
855 
858 
863 
852 
856

Legal Fees 
860 
864 
853 
Loan
869
870
867

Withdrawals

30.
50.

672 . 70
500.
200.

62 . 88
52 . 50
28 . 65

1250 . 62
21.

6645 . 57
26000 .

100.

Deposits Dr. Balan(je

3346 . 12

2646 . 12
2583 . 24
2530 . 74
2502 . 09 10

31645 .57
1230 . 47

26230 . 47
230 . 47
130 . 47

To

P 1
Letter of Guarantee given by 

H. J. G. Marley to the Mercantile Bank
Garoopna,
Nuwara Eliya,
4th November, 1960.

20

Mercantile Bank Limited, 
Colombo.
In consideration of youv making or continuing to make advances 

or otherwise affording banking facilities to MRS/EILEEN MARLEY 
AND MR. DON PETER MELLAARATCHY, "Loan Account" of 
BORAKANDA ESTATE, MAHAEDANDA (hereinafter referred to as 
"the debtor") I the undersigned Herbert John Goddard Marley of 30 
Garoopna, Nuwara Eliya, do hereby guarantee to pay to you in 
Colombo on demand all and every sums and sum of money 
which may now be and which shall at any time and 
from time to time be or become due or owing and remain 
unpaid to you anywhere by the debtor upon or in respect of any 
current or loan or other account whether resulting from any 
overdraft or advance or arising on any Bill of Exchange or Promi­ 
ssory Note or transaction of any kind whatsoever between the debtor 
and you together with interest discounts bankers' charges and expenses 
of every description all in accordance with your usual course of 40 
business (interest to be calculated at 5 per centum per annum or at 
such rate as may from time to time be fixed or charged by the 
Bank and also all legal and other charges whether taxable or not 
occasioned by or incidental to all or any of the forgoing or by or 
to the enforcement of this or any other security for the same or 
recovery thereof (all of which are hereinafter referred to as "interest 
and charges as aforesaid")
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(1) The limit of my liability hereuuder shall not exceed the sum 
of Rupees One Hundred and Twenty Fivo Thousand only (Rs. 125,000/-) Letter jjf' 
and interest and charges as aforesaid. Guarantee

Given by
(2) My obligations herounder shall not be released or bo deemed H - J- G - 

to be released if at any time or from time to time the total Mercantile Bank- 
indebtedness of the debtor to you shall exceed the said sum of Rupees i. n.eo. 
One Hundred and Twenty Five Thousand only (Rs. 125,000/-) -Continued

(3) This guarantee shall riot be considered as satisfied by any 
intermediate payment or satisfaction by the debtor or any other 
person of all or any part of the moneys aforesaid but my liability 
hereuuder shall continue unaffected thereby and shall extend to and 

10 cover any sum of money which shall for the time being and from 
time to time constitute the ultimate balance up to the limit alY<rv-sa,id 
and all interest and charges as aforesaid.

(4) I have delivered to and deposited with you the Fixed Deposit 
Receipt bearing No. 102/421 dated 16th November 1959 for Rs loUOOO/- 
du'ly endorsed in Wank by me to the intent that all moneys duo 
thereunder (including all interest due and to become due thereunder) 
shall be appropriated and sat off against all sunn of moiioy which 

20 may be due or become due and payable by me under and by virtue 
of this guarantee as hereinafter provided.

(5) In consideration of your affording facilities as aforesaid to 
the debtor I hereby expressly agree that you shall be entitled and 
authorise you at any time and without any notice to me to uplift 
all moneys payable on and represented by the said Fixed D >p >sit Receipt 
or every renewal or extension thereof and to appropriate and apply the 
same in satisfaction or part satisfaction (as the case may bo) of my liability 
to you hereunder. So far as such authority may be required, I d"o hereby 
appoint each and every person for the time being in Ceylon who holds a 

30 general Power of Attorney from you in connoction with the business of tho 
Bank as my agent or attorney for tho purpose of uplifting the 
moneys payable < n and represented by the said Fixed Deposit Receipt 
and every renewal or extension thereof and for that purpose to do 
and sign on my behalf and in my name all acts matters receipts 
discharges and things.

(o) Any admission or acknowledgment in writing by the debtor 
or by any person expressly or impliedly authorised bv the debtor 
of the amount of the moneys owing by the debtor or any judgment 
recovered by you agaiuso tho debtor in respect thereof or any state- 

40 ment of account in writing the corroi'tuo-is of which is certified by 
the Manager, Sub-Manager or Accountant of tho Bank for tho time 
being at Colombo shall bo sufficient at law and binding on and 
conclusive proof againsr me without any other document or voucher 
to support the same.
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PI (7) You shall bo at liberty without affecting any of your rights
Guarantee heroundor at any time to determine enlarge or vary any credit to
Given by the debtor to vary exchange or release any other securities held or
!o theG> Mar ' ey ^° be n°ld by y°u f°r or on account of monoys the payment whereof
Mercantile Bank-is hereby guavantoaj or any part thtt*o >f to renew bills an1 promissory
-c f°' d notos * n auy manner and to compound with give time for payment

on mue ^o accept compositions from and make any other arrangements with
the debtor or any persons liable on bills, notes or other securities
held or to ba held by you from the debtor or any other person for
or in respect of the .said moneys. 10

(8) Any payment or composition which you may receive from 
the debtor or any other person whomsoever wh.3uh.er in consequence 
of liquidation bankruptcy winding up or liquidation by arrangement 
or composition with creditors or otherwise howsoever shall bo taken 
and applied as payment in gross without any right on my part to 
stand in your place in respect of or to claim the benefit of any 
such composition or payment or any security held by you until 
you shall have received the full amount of all the moneys hereby 
guaranteed and shall not prejudice youi1 right to recover from me to 
the full extent of this guarantee. 20

(9) No assurance or sacurity given to you which may be avoided 
and no payment made to you which may ba recoverable under 
any law for the time bsing in force and no release settlement or 
discharge which may have bj.m given or mado on the faith of such 
assurance secuiity or payment shall prejudice or affect your rights 
of recovery from me to the full ex;ent of this guarantee and I hereby 
declare that this guarantee shall be in addition to and shall not in 
any way be prejudiced or affected by any collateral or other security 
now or hereafser held by you for all or any part of the moneys 
herein mentioned nor shall such collateral or other security or any 30 
lien to which you may be otherwise entitled or the liability of any 
person not party hereto for all or any part of the moneys heroin 
mentioned be in any wise prejudiced or affected by this guarantee.

(10) This guarantee shall remain in for03 and binding on mo 
notwithstanding my death or disability until the expiration of one 
calendar month after you shall have rjceived notice in writing fr >m mo.

(11) 1 specifically agree that you shall b3 at liberty either in 
one aciion to su' the debtors and me or any surety or sureties and 
also any other person ov persons all jointly and severally or to 
proceed in the first instance against mo only and further that I do ..0 
hereby renounce the righi to claim that the debtors should be 
excused or }>ro:-oeil.od against by action in the first instance and the 
right to claim that you should divide your claim and bring actions 
against mo or any other person or persons whomsoever each for his-
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portion pro-rata and the right to claim in any action brought against PI 
me that you should recover from me a pro-rata share of the amount Guarantee 
claimed and all other rights benefits and privileges to which I may Giveni by 
bo entitled in law. It being agreed that I shall be liable in all to- Jthe arey 
respects herounder as principal debtor to the extent aforementioned Mercantile Bank- 
including the liability to be sued before recourse is had against the _^Contimied 
debtors.

(13) I hereby expressly agree and declare that the guarantee hereby 
given being in consideration of your affording facilities as aforesaid 

10 to the debtors and being coupled with an interest all powers and 
authorities herein contained are irrevocable.

Sod. H. J. G. Marley 
Signed by the above-named 
Herbert John Goddard Marley: -

in the 
presence of:-

Sgd. Illegibly 
Sgd. Illegibly

D4
the20 Copy of the Letter of Guarantee given by

H. J. G. Marley (PI) Guarantee 
J v Given by

To Garoopna. Hp J- G - Marle/
Mercantile Bank Limited, Xuwara Eiiya. 4 n. 60.

Colombo. 4th November, 1960.
In consideration of your making or continuing to make advances 

or otherwise affording banking facilities to
of (hereinafter 
referred to as "the debtor") I the undersigned Herbert John Gcddard 
Marley of Garoopna, Nuwara-Eliya, do hereby guarantee to pay to 

30 you in Colombo on d( maud all and every sums and sum of money 
which may now bo and which shall at any time and from time to 
time ba or become duo or owing and remain unpaid to you any­ 
where by the debtor upon or in respect of any current or 'oan or 
other account, whether ivsultinn from any overdraft or advance or 
arising on any Bill of Exchange or Promissory Noie or transaction 
of any kind whatsoever between the debtor and you together with 
interest discounts bankers' charges and expenses of every description 
all in accordance with your usual course' of business (interest to be 
calculated at 5 per centum per annum or at such rate as may from
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Letter of * " ^me to time be fixed or charged by the Bank and also all legal
Guarantee and other charges whether taxable or not occasioned by or incidental
H! vjenG. yMariey to all or any of the foregoing or by or to the enforcement of this
( p| )- or any other security for the same or recovery thereof (all of which
—Continued are hereinafter referred to as "interest and charges as aforesaid")

(1) The limit of my liability hereundor shall not exceed the 
sum of Rupees One Hundred & Twenty Five Thousand only 
(Rs. 125,000/-) and interest and charges as aforesaid.

(2) My obligations hereunder shall not be released or be deemed 
to be released if at any time or from time to time the total 10 
indebtedness of the debtor to you shall exceed the said sum of 
Rupees One Hundred and Twenty Five Thousand only (Rs. 125.000/-)

(3) This guarantee shall not be considered as satisfied by any 
intermediate payment or satisfaction by the debtor or any other 
person of all or any part of the moneys aforesaid but my liability 
hereunder shall continue unaffected thereby and shall extend to and 
cover any sum of money which shall for the time being and from 
time to time constitute the ultimate balance up to the limit 
aforesaid and all interest and charges as aforesaid.

(4) I have delivered to and deposited with you the Fixed 20 
Deposit Receipt bearing No. 102/421 dated 16th November 1959 for 
Rs. 150,000/- duly endorsed in blank by me to the intent that all 
moneys due thereunder (including all interest due and to become 
due thereunder) shall be apprcpriated and set off against all sums 
of money which may bo due or beccme duo and payable by me 
under and by virtue of this guarantee as hereinafter provided.

(5) In consideration of ycur affording facilities as afcresaid to 
the debtor I hereby expressly agree that you shall be entitled and 
authorise you at any time and without any notice to me to uplift 
all moneys payable on and represented by the said Fixed Deposit 30 
Receipt or every renewal or extension thereof, and to appropriate 
and apply the same in satisfaction or part satisfaction (as the case 
may be) of my liability to you hereunder. So far us such authority 
may bo required, I do hereby appoint each and overy person for the 
time being in Ceylon who holds a general Power of Attorney from 
you in connection with the business of the Bank as my agent or 
attorney for the purpose of uplifting the moneys payable on and 
represented by the said Fixed Deposit Receipt and every renewal or 
extension thereof and for that purpose to do and sign on my 
behalf and in my name all acts matters receipts discharges and 40 
things.
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(6) Any admission or acknowledgement in writing by the debtor utter of 'he 
or by any person expressly or impliedly authorised by the debtor g"vaer^ee 
of the amount of the moneys owing by the debtor or any judgment H'J. G. Marie/ 
recovered by you against the debtor in respect thereof or any ^'/[^o. 
statement of account in writing the correctness of which is certified —continued 
by the Manager. Sub-Manager or Accountant of the Bank for the 
time being at Colombo shall be sufficient at law and binding on and 
conclusive proof against me without any other document or voucher 
to support the same.

10 (7) You shall be at liberty without affecting any of youi 
rights hereunder at any time to determine enlarge or vary any 
credit to the debtor to vary exchange or release any other securities 
held or to be held by you for or on account of moneys the payment 
whereof is hereby guaranteed or any part thereof to renew bills and 
promissory notes in any manner and to compound with give time 
for payment to accept compositions from and make any other 
arrangements with tho debtor or any persons liable on bills, notes or 
other securities hold or to bj held by you from the debtor or any 
other person for or in respect of tho said moneys.

20 (8) Any payment or composition which you may receive from 
the debtor or any other person whomsoever whether in consequence 
of liquidation bankruptcy winding up or liquidation by arrangement 
or composition with creditors or otherwise howsoever shall bo taken 
and applied as payment in gross without any right on my part to 
stand in your place in respect of cr to claim the benefit of any 
such composition; or paymont or any soc'urity held b/ you until you 
shall have received the full amount of all the moneys hereby 
guaranteed and shall not prejudice your right to recover from me 
to the full extent of this guarantee.

30 (ih No assurance or socurity given to you which may be 
avoided and no payment made to you which may bo recoverable 
under any law for tho time being in force and no release settlement 
or discharge which m.i\y have been given or made on the f-iith of such 
assurance security cr p lyment shall prejudice or affect your rights 
of recovery fr< m me to the full extent of this guarantee and I 
hereby declare that this guarantee shall be in addition to and shall 
not in any way be prejudiced or affected by any collateral or other 
security now or hereafter held by you for all or any part of the 
moneys herein mentioned nor shall such collateral or other security

40 or any lien to which yon may be otherwise entitle;! or the liability 
of any person not party beret) for all cr any part of tho moneys 
herein mentioned bo in any wise prejudiced or affected by this
guavantcv.
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Letter of the C 11) This guarantee shall remain in force and binding on mo 
Guarantee notwithstanding jny death or disability until the expiration of one 
H.' Vje G%iariey calendar month after you shall have received notice in writing from mo.

(12) 1 specifically agree that you shall be at liberty either in one 
action to sue the debtors and me or any suraty or sureties and 
also any other person or porsons all jointly and severally or to 
proceed in the first instance against me only and further that I do 
hereby renounce the right to claim that the debtors should bo 
excused or proceeded against by action in tin first instance and 
the right to claim that you should divide your claim and bring 10 
actions against me or any other person or persons whomsoever each 
for his portion pro rata and the right to claim in any action 
brought against me that you should recover from me a pro rata 
share of the amount claimed and all other rights benefits and 
privileges to which 1 may bo entitled in law. It being agreed that 
I shall be liable in all respects hereunder as principal debtor to the 
extent aforementioned including the liability to be sued before 
recourse is had against the debtors.

(13) I hereby expressly agree and declare thai; the guarantee 
hereby given being in consideration of your affording facilities as 20 
aforesaid to the debtors and being coupled wich an interest all powers 
and authorities herein contained are irrevocable.
Signed by the abovenamed

presence of :- 
1.
9

in the

D61
Agreement 
No. 562 
Attested by 
F. C. de Saram 
Notary Public- 
12. 11. 60.

D61 
Agreement No. 562 Attested by F. C. de Saram, Notary Public

DATED 12th NOVEMBER 1960
AGREEMENT 30

FROM 
BORAKANDE ESTATE CO. LTD.

TO 
EILEEN FLORENCE MARY MARLEY

AND 
DON PETER MELLAARATCHY

OF
THE SALE AND PURCHASE OF THE ESTATE PLANTATION AND 
PREMISES CALLED AND KNOWN AS MAHABORAKANDA SHALL 
TAKE EFFECT SHALL BE THE FIRST DAY OF DECEMBER 1960 40 
AND ACCORDINGLY THAT THE TERMS AND CONDITIONS OF 
THE SAID AGREEMENT No. 54L DATED 6. 8. 6.) ATTESTED BY 
F. C. de SARAM N. P.
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D. L. & F. De Saram, 
Notaries Etc., 
Colombo.

Sad.

D61
Agreement 
No. 562 
Attested by 
F. C. de Saram 
Notary Public- 
12. 11. 60.D. L. & F. Do Saram —Continued

Drawn by us

Notaries Public
ORIGINAL.

No. 562. 
This Agreement is made the Twelfth day of November One

10 Thousand Nine Hundred and Sixty between Borakande Estate Company 
Limited a Company duly incorporated in Ceylon and having its registered 
office at Kotahena Mills Kotahena Colombo in the Island of Ceylon 
(Hereinafter referred to as "the vendor" which term or expression as 
herein used where the context so requires or admits shall mean and 
include the said Borakande Estate Company Limited and its assigns') 
of the one part and Eiloen Florence Mary Marley of "Garoopna" 
Nuwara Eliya in the said Island and Don Peter Mellaaratchy of 
"Carstairs" Nuwara Eliya aforesaid (hereinafter referred to as "the 
purchasers'" which term or expression as herein used shall where

20 the context so requires or admits mean and inciude the said Eileon 
Florence Mary Marley and Don Peter Mellaaratchy and each of them 
and their and each of thoirs respective heirs executors and administrators) 
of the other part

WHEREAS:
1. in and by an agreement No. c41 dated 6th August 1960 attested 

by F. C, do Saram of Colombo Notary Public the vendor agreed to 
sell and the purchasers agreed to purchase all that and those the 
estate plantation and premises called and known as Mahaborakande 
short particulars wheraof are contained in the schedule to the said 

30 agreement No. 541 and in the schedule hereto at the price and upon 
the terms and conditions therein set forth with oL'llect from, the first 
day of November One Thousand Nine Hundred and Sixty

2. the purchasers have requested the vender to grant the purchasers 
time till the thirtieth day of November One Thousand Nine Hundred 
and Sixty to complete the purchase of the said Mababorv\kaiide Estate 
which the vendor has agreed to do upon the purchasers entering into 
and executing these presents

NOW THIS
as follows:-

AGREEMET WITNESSETH and it is hereby agreed
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No. 562 
Attested by 
F. C. de Saram 
Notary Public- 
12. 11. 60. 
— Continued
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1. that, in consideration of the premises and pursuant to the said 
agreement the vendor and the purchasers hereby agree that the datn 
from which the sale and purchase of the said estate plantation and 
premises called and known as Mahaborakande shall take effect shall 
be the first day of December One thousand Nine Hundred and Sixty 
and accordingly that the terms and conditions < f the said agreement 
No. 541 shall be read and construed and shall take effect as if (a) 
"the thirtieth day of November One Thousand Nina Hundred and Six\y" 
had be;ui subtituted for "the thirty first day of Oot )b3r one thousand 
nine hndred and sixty" (b) "the first, day of Novembar Ona Thousand 10 
Nine Hundred and Sixty" had boon substituted for "th.9 first day of 
November One Thousand Nine Hundrad and Sixty" ami (c) "the fifteenth 
day of December One thousand Nine Hundred and Sixty" had been 
substituted for "the fifteenth day of November One Thousand Nine Hundred 
and Sixty" whereever these dites appear in the said agreement No. 541.

2 That the said agreement No. 541 modified as aforesaid shall 
continue to be in full force and effect and binding on the parties hereto

IN WITNESS WHEREOF the vendor has caused its common seal to be 
affixed and the purchasers have set their respective hands to those 
presents and to three others of the same tenor and daie at Colombo 20 
aforesaid on this Twelfth day of November One Thousand Nine Hundred 
and Sixty

THE SCHEDULE ABOVE REFERRED TO
All that and these the estate plantations and premises called and 

known as Maba Borakande Division comprising the various allotments 
of land containing in extent about three hundred and ninety nine 
acres two roods and twenty perches - (399a-2r-20p) of Borakande Group 
situate in the village Karandeniya of Ambalangoda Division of the 
Wellaboda pattu in the District of GaJlo Southern Province.

The Common Seal of the said BORAKANDE 39 
ESTATE COMPANY LIMITED is hereto affixed 
at Colombo on this Twelfth day of November 
one thousand nine hundred and sixty in 
the presence of

Sgd. Evadno de Silva 
Sgd. Ananda E. de Silva 

Directors.

who do hereby attest the sealing thereof

Sgd. F. C. do Saram 
N. P.

40
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WITNESSES
Sgd. T.J.N. Booso )
Sgd. E. M. A. Edirisinghe )
Signed by the said Eileen )
Florence Mary Marley at )
Colombo on this Twelfth day of November ) 
One Thousand Nine Hundred and Sixty in)
our presence. )

10 Sgd. T. J. N. Booso ) 
Sgd. E. M. A Edirisinghe } 
Signed by the said Don Peter Meliaaratchy) 
at Colombo on this ) 
Twelfth day of November one thousand nine) 
hundred and sixty in our presence. )
Sgd. T. J. N. Booso
Sgd. E. M. A. Edirisinghe

30

Sod. Eileen Marley
D61

Agreement 
No. 562

T, , , no Attested by 
. F. C. de >Hi".im F . C.deSai-am 

AT" p Notary Publie- 
7V - r- 12. 11. 60. 

— Continued

Sgd. D. P. MeJJaaratchy

Sgd. F. C. de Saram 
N. P.

I, Frederick Cecil de Saram of Colombo in the Island of Ceylon 
20 Notary Public do hereby certify and attest that the foregoing 

instrument having been duly read over by Lady Evadne Lakshminie 
de Silva of "Sirimathipaya" Sir Albert Ernest de Silva Mawatha 
Colombo afores i;iid and Ananda Ernest de Silva of Inner Flower 
Road Colombo aforesaid two of the Directors of the withinnamed 
Borakande Estate Company Limi ed and by the withinnamed Eileen 
Florence Mary Marley and Don Peter Meliaaratchy in my presence and in 
the presence of Tuan Jaffeer Noor Booso of Xo. JO Mosque Lane 
Colpotty Colombo aforesaid and Edirisinghe Mudiyanselage Ariyadasa 
Edirisinghe of "Singha Villa 1 ' Kadawata in the said Island the 
subscribing witnesses thereto all of whom are known to me the 
Common Seal cf the said Borakande Estate Company Limited was 
affixed in the presence of and the same was signed by the said 
Lady Evadne Lakshminie de Silva (who signed her name as "Evadne 
de Silva") and Ananda Kmo.st de Silva as Directors as aforesaid and 
by the said Eileen Florence Mary Marley (who signed her name as 
"Eileen Marley") and Don Peter Meliaaratchy and also by the said 
witnesses and by me the said Notary in the presence of one another 
all being present at tho same time at Colombo aforesaid on this 
twelfth day of November one thousand nine hundred and

40 I further certify that the duplicate of this instrument bears one 
stamp of ten rupees and the original a stamp of one rupee which 
stamps were supplied by D. 1,. & F. de Saram of Colombo - aforesaid.
Date of Attestation ) 
12th November 1960 )

\Vhich I Attest
Sgd. F. C. de Saram 

Notary Public
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DM DM
BilloTM/s
F J . * Bill of M/s F. J. & G. de Saram re Loan from Mercantile Bank Ltd.G. de Saram
Meerc°aanJrBan k Maha Borakanda Estate.
Ltd.-
Mahaborakanda Estate- 
14. 11. 60 Fol: S/36 - 472

Mrs. E. F. M. MARLEY & Mr. D. P. MELLAARATCHY Dr.

To 

F. J. & G. de SARAM

RE: LOAN FROM MERCANTILE BANK LTD. 
MA HA BORAKANDE ESTATE.

1960 Our professional charges receiving instructions 10 
Sept. from the Bank to prepare for execution by you 
to a primary mortgage over the above estate to secure 
Novr. a loan of Rs. 125,000/- obtaining the title deeds of 

Maha Borakande Group, examining same and 
preparing an agreement to mortgage to be followed 
by a valid primary mortgage of the estate after 
the names of the new proprietors have been 
registered with the competent authority, examining 
the registration extracts of encumbrances and 
approving the draft deed of conveyance forwarded 20 
to us by Messrs. De Silva & Momlis, incidental 
correspondence etc.......... ...... . . Rs. 525.00

DISBURSEMENTS

Stamp duty on Agreement to Mortgage Rs. 31.00 
Go. hire 4.00 35.00 
Postages and potties 3.00

Rs. 563.00

Colombo, 14th November, 1960.
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P8 P8

Mercantile Bank Cheque for Rs. 17,004/- drawn by H. J. G. Marley 
in favour of M/s De Silva & Mendis

No. V591459 Colombo. 18th November 1960.
* MERCANTILE BANK OF INDIA, LIMITED. Formerly 

18 - n - 60- THE MERCANTILE BANK OF INDIA LIMITED.
COLOMBO.

Pay M/s De Silva & Mendis ..or Order 
Rupees Seventeen Thousand and Four only

Sgd. H. .1. G. Marley 
Rs. 17004/- ' to

(Reverse) 
Please Credit De Silva & Mendis.

Sgd ...
Payee's Account Credited.
For The Hongkong and Shanghai
Banking Corporation

Sgd
Manager.

D44 D44

ffis/w Loan Application for Rs 31,645/57 made by the Defendant 20 
, *<> ^e Bank of Ceylon

Ceylon"-°f Loan Application
'8. ii. 60. Fixed Instalment Loan Account.

Office Nmvara Eliya Date 18 November I960
Regd. No. 120
Name of Applicant. Don Pefcer MoJlaaratchy 
Address. ''Carstairs'', Nuwara Eliya 
Occupation or Business: Landed proprietor 
Full Names of Partners or Directors
Names of Guarantor(s) (if any). Mrs. Eile9n Florence Mary Marley 30"Garoopna" 

Xu\v;mi EJiya
Amount Required. Rs. 31,645/57 Period. 36 months Monthly Instalment 
Rs. 879/04
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To Bank of Ceylon
I/We apply for accommodation by way of loan of a sum of

Rupees Thirty one Thousand six hundred and fortyfive and cents tDheefeBnadnakntf"
fiftyseven only f0ey !? n7«

* lO. 11. ot).

Rs. 31,645/57 against the .security of.. ... .... ... ...... -Continued
(figures)
Pronote for Rs. 31,615.57 
Receipt for Rs. 31,645.57
Guarantee of Mis. M F. M. Marley for Rs. 31,645.57 

10 Letter re proceeds 
Letter re penalty

Assignment of Colombo Life Assurance Limited Policy No. 5133 
for Rs. 25,000.00 under Three Tear Term Assurance,

Loan granted in terms of A.O.M'a 
P & C 35/60 of 18. 11. 60.

figd ........ ...
Manager.

The loan is required for the purpose of purchase of shares of 
Borakanda Estate.

20 And I/We agree to abide by the following terms;-
1. Loan repayable by mo/us without previous notice to the 

Bank, or at any time as demanded by the Bank
2. Subject to the operation of Clause I above the amount 

to be repaid in equal monthly instalments of Rs. 879/04 
commencing on 28th December 1960 and continuing to be 
paid on the 28th of each subsequent month, with one 
final instalment of Rs. 879/17 to he paid on the 28th day of 
November 1963.

I/We authorise the Bank to debit my/our Current account on 
30 the due dates as agreed above

I/We confirm that there are no other obligations due to the 
Bank by me/us either individually or as partner(s) or Direct*>r(s) of 
any other firm or company.

Date of final payment .. ... .....
Approved by G. M. Sgd .. Sgd. D. P. Mollaaratchy 

Passed by Board Signature of Applicant
Record Department
Eiitd. Intld. Date 30. 11. 60
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D4S
Promissory Note 
for Rs. 31,645/57 
Given by the 
Defendant to the 
Bank of Ceylon- 
28. II. 60.

D46
Guarantee 
Signed by 
Eileen Marley- 
28. II. 60

D45
Promissory Note for Rs. 31,645/57 given by the Defendant 

to the Bank of Ceylon.

Rs. 31,1)45/57

Bank of Ceylon.
Nuwara Eliya.
:>Sth November 1960

1. Capital sum 
borrowed 
Rs. 31.645/57.

2. Interest premium 
charges deducted 
or paid in advance 
Rs. 6.645/57

3. Rate of interest 
per centum per 
annum 7%

Intld. D. P. M

On Demand, 1 the undersigned Don Peter Mollaaratchy 
of "Carstairs", Nuwara Eliya promise to pay to 
Mrs. Eileen Florence Mary Marley of "Garoopna", 
Nuwara Eliya or order at the office of the Bank 
of Ceylon the sum of Rupees Thirtyone thousand 
six hundred and forty five and cents fiftyseven 
only- 
Currency for value received with interest i;hereon 
at the rate of seven per centum per annum from 
the date hereof.

Witnesses.
Sgd

Sgd.

10

(on 10 cts. Stamp) 20 
D. P. Mellaaratchy

D46
Guarantee Signed by Eileen Marley

GUARANTEE 
TO THE BANK OF CEYLON.

1. For the purposes of this guarantee, it is hereby agreed that:-
(i) the term "the debtor" shall mean. 

Don Peter Mellaaratchy of 
"Carstairs", Nuwara Eliya.

(ii) If it shall so happen that the name of the debtor inserted 30 
in sub-clause (1) shall be that of a firm or of a limited company 
or other corporation or of a society or of any committee or association 
or other unincorporated body, any of the provisions of ihis guarantee 
which shall be primarily and literally applicable to the case of a single 
and individual debtor only shall be construed and take effect so as to give 
the Bank hereunder a guarantee, for the moneys herein mentioned owing to 
such firm and every member thereof or by such limited company 
or corporation or by such society or committee or association or 
other unincorporated body, as identical or analogous as may be with 
or to that which would have been given for the moneys owing by 40 
a single individual if iho debtor had heon a single individual.
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(iii) If it shall so happen that the name of the debtor inserted Guapan̂ 'e< 
in sub-clausu (1) shall bo that of" a firm this guarantee shall be signed""/ 
deemed to be a continuing guarantee for all moneys heroin mentioned ENeen 
owing by the firm whether undor its present or any other name or —continued 
by tho persons or person carrying on business in the name of or in 
succession to tho firm or by any one or more of snob, persons, 
although by death retirement or admission of partners or other 
causes the constitution of the firm may have been in part or wholy 
varied, and this guarantee shall extend to all moneys herein mentioned 

10 owing by any company one of whoso principal objects is to take 
over the business of the firm however named or constituted.

(iv) If it shall so happen that the name of the debtor inserted 
in sub clause (i) shall be that of a limited company or other 
corporation, this guarantee shall be deemed to bo a continuing 
guarantee for all moneys herein mentioned owing by tho company 
or other corporation notwithstanding any change in its name stylo or 
constitution whether upon or by absorption amalgamation reconstruc­ 
tion or otherwise, and this guarantee shall extend to all moneys 
herein mentioned owing by any company corporation or concern resulting 

20 from such change.
(v) If it shall so happen that tho name of tho debtor inserted 

in sub-clause (i) shall be that of a society or committee or association 
or other unincorporated body, this guarantee shall be deemed to be a 
continuing guarantee for all moneys heroin mentioned owing by the 
society committee association or unincorporated body notwithstanding any 
change in its name stylo or constitution or in tho constitution of its 
members, and this guarantee shall extend to all moneys herein 
mentioned owing by any society committee association or unincorporated 
body resulting from such change.

30 (vi) If it shall so happen that tho name of the debtor inserted 
in sub-clause (i) shall be that of a limited company or other 
corporation or of a society or committee or association or other 
unincorporated body, any reference in this guarantee to insolvency 
shall bo deemed to be a reference to winding up or other analogous 
proceeding.

(vii) (a) The term "the Hank" shall mean the BANK OF CEYLON
its successors and_assigns. 

(b) Tho word "person" shall, where tho context so requires
or admits, include a firm, company or corporation 

40 (b) The singular shall include the plural.
(viii) The term "moneys herein mentioned" shall m:vm all and 

every the sums and sums of money (if any) which may now ba 
and which shall at any timo and/from time to time become duo 
or owing and remain unpaid to the Bank anywb/.ir.i by tho debtor, 
whether solely or jointly /or jointly and severally with any other person firm
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D46
Guarantee 
Signed by 
Eileen Marley- 
28. II. 60
—Continued

company corporation society or unincorporated body, whether upon 
current or loan account or by way of advances or overdraft, whether 
upon notes or bills discounted or paid or credits made or opened to 
or by or for the acommodation or at the request of the debtor, or 
upon any transaction of any kind whatsoever between the debtor and 
the Bank including every renewal or extension of any of the 
foregoing kinds of transaction, whether any such renewal or extension 
bo made or effected with or without my/our consent or notice to 
me/us. TOGETHER with all interest discounts bankers' charges and 
expenses of every discription. in accordance with the Bank's usual 10 
course of business, and all legal and other costs charges and expenses 
(whether taxable or not) occasioned by or incidental to this or any 
other security held by or offered to the Bank as security for the 
same indebtedness or by or to the enforcement of any such security.

fix) Any moneys heroin mentioned shall be deemed to be owing 
notwithstanding any incapacity of or limitation upon the debtor or 
any person acting or purporting to act on behalf or in the name 
of the debtor with respect to borrowing or of or upon the Bank or 
any person acting or purporting to act on behalf or in the name 
of the Bank with respect to bndiug, or any defect or insuffiency in 20 
the borrowing powers of the debtor or any such person aforesaid or 
in the lending powers of the Bank or any such person aforesaid, 
or in the exercise thereof respectively, which might be a defence 
as bet wee a the debtor and the Bank. Thin guarantee shall extend to 
and include all moneys heroin mentioned lent paid ur advanced by 
the Bank in any way for or on account of or apparently for the 
purposes of the debtor, or arising from any arrangement whatsoever 
made with or purporting to bo made on behalf of the debtor, at the 
request of or by honouring cheques drafts bills or notes of or 
signed by or by carrying out the request or dilutions, of the debtor 39 
or any person being or appearing to be or acting or purporting to 
act as a partner director managar officer or off ice-bearer (as the 
cas3 may be) of the debtor or a person authorised by the debtor, 
notwithstanding any defect or irregularity in his appointment and 
notwithstanding any want of authority on the part of such partner 
director manager officer office-bearer or person to bind or to act 
on behalf or in the name of the debtor. Nor shall this guarantee 
bo or become in any way prejudiced affected or unenforceable, either 
wholly or in part, by reason of any fact matter or circumstance concerning 
the debtor or any other person or concerning the account or conduct 40 
or anv transaction of ov with the dobtor or any other person whether 
such fact matier or circumstance hi; known to or at any time come 
to the knowledge of the Bank or not, and whether or not the same 
be diKclosod by the Bank to me/us or any cf us.
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(x) If this guarantee shall bo given by more than one person,
tho liability of such person* and all covenants on their part herein
contained shall in all respects be and be deemed to be joint and Eiieen

• 28. II. 60 
Several. -Continued

2. IN CONSIDERATION of the Bank at my/our request agreeing 
not to require immediate payment of such of the moneys heroin 
mentioned as may be now due and/or in consideration of any moneys herein 
mentioned which the Bank may hereinafter advance or pay or which 
may hereinafter become due, I/wo the undersigned 

10 (a) Mrs. Eiieen Florence Mary Mariey 
of Garoopna" Nuwara Eliya
(b) 
of
(c) 
of
(d)
of
hereby agree to pay to the Bank in Nuwara Eliya the moneys herein 
mentioned ten days after demand PROVIDED ALWAYS that the 

20 total liability ultimately enforceable against me/us under this guarantee 
shall not exceed the sum of Rupoos Thirtyone thousand six hundred 
and forty five and cents fifty seven (Rs. 31,645/57) together with all 
interest thereon and such further sums by way of bankers' charges 
and expenses as shall accrue all in accordance with the Bank's usual 
course of busine.H, and also all legal costs charges and expenses 
incurred by the Bank.

3. guarantee shall not be considered as satisfied by any intermediate 
payment of satisfaction of the whole or any part of the moneys herein 
mentioned but shall bo a continuing security and shall extend to 

30 cover any sum of money which shall for the time being and from 
time to time constitute the ultimate balance due by tho debtor to 
the Bank in respect of the moneys herein mentioned, up to tho 
limit aforesaid.

4. This guarantee shall be binding as a continuing security on mo and 
on my executor or administrators and my legal representatives until 
the expiration of one calendar month after I or in easa of my dying 
or becoming under disability my executors or adrnistrators or my 
legal representatives shall have given to the Bp.nk notice iti writing 
to discontinue and determine the same. AND in the case of this 

40 being a joint and several guarantee the same shall remain in force 
and binding as a continuing security as against (a) each of us and the 
estate of each of us notwithstanding the death or disability of us 
or either or any of us until the expiration of one calendar month after the 
Bank shall have received notice in writing to discontinue and determine tho
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Guarantee 
Signed by 
Eileen Marley- 
28. II. 60
—Continued
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same, from us or from the survivors or survivor of us and the 
executors or administrators or the legal representatives of such of us 
as may have died or become under disability (b) each of us and 
his/her estate until the expiration of one calendar month after the 
Bank shall have received, such notice as aforesaid from him/her or 
his/her aforewritten, and (c) such of us as shall not have given such 
notice as aforesaid and as against the estate or respective estates 
of such of us as shall not have given such notice as aforesaid notwith­ 
standing that it may have ceased to bo binding on any other or 
others of us by reason of any such notice having been given. 10

5. In the event of this guarantee ceasing from any cause 
whatsoever to be binding on me or my executors or administrators 
or my legal representatives (or as the case may be on us and each 
or any of us and the executors or administrators or the legal 
representatives of us and of each or of any of us), the Bank shall 
be at liberty without thereby affecting its rights hereunder to open 
a fresh account or to continue any then existing account with 
the debtor and no moneys paid from time to time into any such 
account by or on behalf of the debtor and subsequently drawn out 
bv the debtor shall on settlement of any claim in respect of this 20 
guarantee bo appropriated towards or have the effect of payment 
of any part of the moneys herein mentioned due from the debtor 
at the time of this guarantee ceasing to be so binding 01- of the 
interest thereon, unless the person paying in such moneys shall at 
the time in writing direct the Bank specially to appropriate the 
same '«> that purpose.

(3. Any admission or acknowledgement in writing by the debtor 
or by any person being or appearing to be or acting or purporting 
to act as a partner director manager officer or offico-bamvr (as the 
case may bo) of the debtor or by a person expressly or impJiedly 30 
authorised by the debtor, of the amount of the moneys herein 
mentioned owing by the debtor to the bank and any judgment 
recovered bv the Bank against the debtor in respect thereof shall b» 
binding and conclusive on and against me my executors or adminis­ 
trators or my legal representatives (or as the caso may be on and 
against us and each of us and tho executor.-", or administrators or 
the legal representatives of us and of each of us) in all course of 
l n,w and elsewhere.
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7. The Bank is at liberty (without the consent of or notice to aran046 
me/us or any of us or the executors administrators or legal repro- signe^b 
sentatives of me/us or any of us) without thereby affecting its rights Eiieen 
herounder, at any time and from time to time, to renew or extend ™ 
any obligation liability or transaction of any kind of or with the 
debtor, to substitute in place thereof any new or alternative 
obligation, liability or transaction, to add to vary or alter the terms 
and conditions thereof or of any new or alternative obligation, 
liability or transaction respectively, to determine or vary any credit

10 to the debtor to vary exchange abstain from perfecting or release 
in whole or in part, any guarantee or security received taken or 
held or to be received taken or held by the Bank from or on 
behalf or on account of the debtor or me/us or any of us or any 
other person, in respect of the moneys heroin mentioned or any part 
thereof, to renew bills or promissory notes in any manner, and to 
compound wish give time for payment or other indulgence to, accept 
compositions from and make any other arrangements with, the 
debtor or me 01 my aforowritten (or as the caso may be us or any 
or either of us or the aforewritten of us or any or either of us ) or

20 any person liable for the mon?ys herain mentioned or liable on any 
bill note guarantee or security received taken or held or to be 
received taken or held by the Bank.

8. Any dividend composition and payment the Hank may receive 
from the debtor or me/us or any of us or from any other person, or 
from the estates of the debtor or of me/us or any of us or of any 
other person, whether in or in consequents of liquidation bankruptcy 
liquidation by arrangement or composition with creditors or otherwise 
howsoever shall ba taken and applied as payments in gross, without 
any right on tli3 prr of me or my aforowritten for as the rase 

30 may be us or any or either of us or th-3 af ore written of us or any 
or either of us) to st,-ind in Iho place of the Bank in respect of or 
to claim the benefit of any such dividend composition or payment 
or any sacurity held bv the Bank until the Bank shall have received 
the full amount of all the moneys heroin mentioned, and shall not 
prejudice the Bank's right to recover from me or my aforewritten 
(or as the cr.se m ~,y be us and each of ufi and the aforewritten of 
us and of each of us) to the full extent of this guarantee.

9. Although my/our ultimate liability hereundor cannot exceed 
the limit hereinbefore mentioned, yet this present guarantee shall be 

40 construed and take effect as a guarantee of the whole and every 
part of the moneys herein mentioned mid accordingly I am/we and 
each of us are not and is not to bo entitled as against the Bank to 
any righi of proof in the insolvency of the debtor or other right 
of a surety discharging IHK liability in respect of the principal debt, 
unless and until tho whole of the moneys herein mentioned including 
interest and charges as aforesaid shall havo first I) ':>n completely
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Signed by
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discharged and satisfied. And further, for the purpose of enabling 
the Bank to sue the debtor or prove against the estate of the 
debtor for the whole of the moneys herein mentioned or to preserve 
intact the liability of the dobtor or of any other person, the Bank 
may at any time and from time to time place and keep for sluch 
time as they may think prudent any moneys received recovered or 
realised hereunder to and at a separate or suspenso account to the 
credit either of me/us or any of us or of such other person or 
transaction if any as they shall think fit, without any intermediate 
obligation on the part of che Bank to apply the same or any part thereof in 10 
or towards the discharge of the moneys herein mentioned or any intermediate 
right on my/our part to sue the dobtor or prove against his estate 
in competition with or so as to diminish any dividend or other 
advantage that would or might come to the Bank or to treat the 
liability of the debtor as diminished.

10. No assurance or security given to the Bank which may be 
avoided, and no payment ma-do to the Bank which may bo recoverable, 
under any law for the time being in force relating to bankruptcy 
or insolvency or to limited liability companios, and no release 
settlement or discharge which may have been given or made on 20 
the faith of any such assurance security or payment shall prejudice 
or affect the Bank's right for recovery from me/us and each of us 
to the full extent of this guarantee.

11. I/we and each of us have not/has not taken in respect of 
the liability hereby undertaken by me/us and each of us, and I/we 
and each of us will not take from the debtor, either directly or 
indirectly without the consent of the Bank, any sum of money or 
promissory note bill of exchange me rtgage charge or other security, 
whether merely personal or involving a charg3 on any property 
whatsoever of the dobtor, whereby T/vvo or any of ui or any person 30 
claiming through me/us or any of us by ondorsemont assignment or 
otherwise would or might on the bankruptcy or insolvency of the 
dobtor and to the prejudice of the Bank incr3aso the proof in such 
bankruptcy or insolvency or diminish the property distributable amongst 
the creditors of the debtor. And as regards any such security as 
aforesiid which I/wo or any of us may have taken or may take 
with such consent a^ nforo.-i sid, the; samo shall ba a sasurity to the 
Bank for the fulfilment of mr/our and each of our obligations 
hereunder and shall be forthwith deposited with th.3 Bank for that 
purpose by mo or such of us who may have taken or may take 40 
the same.
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12. The liability of me/us and each of us hereunder shall not bo Guara °e4e6 
affected by any failure on the pare of the Bank to take any signed by

, J .. ,., . -. . . « ., ,. i Eileen Marley-security or by any invalidity or insufficiency or any security taken, 2a. n. eo 
or by any existing or future agreement by the Bank as to the -Continued 
application of any advances made or to be made to the debtor, or 
in the event of this guarantee proving not to be binding on me/us 
or any of us for any reason whatsoever. And this guarantee shall 
be in addition to and shall not in any way be prejudicad or affected 
by any collateral or other security now or hereafter held by tho 

10 Bank for all or any part of the moneys herein mentioned, nor shall 
such collateral or other security or any lien to which the Bank 
may be otherwise entitled or the liability of any person not party 
hereto for all or any part of the moneys herein mentioned be in 
anywise prejudiced or affected by this present guarantee.

13. The Bank shall so lou.u as any moneys remain owing 
hereunder have a lien therefor on all moneys now or hereafter 
standing to the credit of me (or, as the case may be, of each of 
us) with the Bank whether on any current or other account.

14. I/we and each of us specifically agree that the Bank shall 
20 bo at liberty, either in ono action to sue the debtor and me/us and 

each or any of us jointly and severally, or to proceed in the first 
instance against me/us and each or any of us only, and further 
that I/we and each of us hereby renounce the right to claim that 
the debtor should be excused or proceeded against by action in the 
first instance, and (where this guarantee is given by more than one 
person) the right to claim that the Bank should divide its claim 
against UH and bring actions against us, each for his portion pro 
rata. and the right to claim in any action brought against all of us 
that the Bank should only recover from each of us a pro rata share 

30 of the amount claimed in that action, and all other rights and 
benefits to which sureties are or may be by law entitled IT BEING 
AGREED that I/we and each of us am/are and is liable in all 
respects hereunder as principal debtor/principal debtors jointly and 
severally, to tho extent aforementioned, including the liability to be 
sued before recourse is had against the debtor.

Signed by tho abovenamed)
at Nuwara Eliya this ) Sgd; Eiloen Marley.
28th day of November 19o<> )
in tho presence of : 

40 Sgd: Illegibly.
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D 47
Receipt for 
Rs. 3I,645'57 
given by the 
Defendant 
to the Bank of 
Ceylon- 
28. 11. 60

Receipt for Rs.
D47

31,645/57 given by the 
Bank of Ceylon.

Defendant to the

Nuwara Eliya, 
28. 11. 60

To:
The Manager
Bank of Ceylon
Nuwara Eliya.

I hereby acknowledge to have 
Rs. 31,645/57 (say rupees thirtyone 
and cents fit'tyseven only.)

received from you an 
thousand six hundred

advance of 
& fortyfive

10

Sgd. (on 10 cts stamp) 
D. P. Mellaai-atchy

D48
Letter sent to 
Bank of Ceylon 
Nuwara Eliya 
by the Defendant 
28. II. 60

D48
Letter sent to Bank of Ceylon, Nuwara Eliya, 

by the Defendant
Nuwara Eliya

28. 11. 60 
The Manager 
Bank of Ceylon 
Nuwara Eliya. 
Dear Sir,

1 hereby authorise you to ma'to available the accommodation 
granted to me by way of loan at the account styled "D. P. Mellaaratchy" 
at Bank of Ceylon, Nuwara Eliya Branch and bearing account 
No. 1001.

Yours faithfully, 
Sgd. D. P. Mellaaratchy

20

D49
Letter sent to 
Bank of Ceylon 
Nuwara Eliya 
by the Defendant 
28. 11 60

D49
Letter sent to Bank of Ceylon, Nuwara 

by the Defendant.

30
Eliya,

Nuwara Eliya 
28. 11. 60.

The Manager 
Bank of Ceylon 
Nuwara Eliya. 
Dear Sir,

In connection with the 
hereby solemnly undertake to

loan 
repay

of lis. 31,645/57 
the said loan

granted to me, I 
by 35 instalments 40
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of Rs. 879 04 each and one instalment of Rs 879/17 which will br Letter^ to 
paid on the 28th day of each month commencing from December 1960. Bank of Ceylon

Nuwara Eliya
Should I fail to provide funds in my account or to send you by the Defendant 

a remittance on the due date of each monthly instalment, I hereby 2 • ' 60 
agree that a penalty charge will be paid by mo to cover additional - Conllnued 
expenses that will be incurred by you.

Yours faithfully, 
Sod. D. P. Mollaaratchy

P3 A , P3
Application to

10 Application to open a Joint Current Loan Account at the open a joint
Mercantile Bank of India Ltd. by Eileen Marley Account at the

and the Defendant oTS"*
No. 2 (Joint Account) KhT Mar ' ey

103 D. Defendant-
The Manager,
The Mercantile Bank of India Ltd. 300 Tntld
Colombo.
Dear Sir,

Wo hand you herewith Rs ... with which kindly open a
20 Current Loan Account in our names in the books of the Bank.

Cheques on this account will be signed by any one of us and, in
the event of the decease of any of us, the balance at the credit of
the account will h3 payable to tho survivor or survivors.

We also authorisa and request you to accept the signature(s) of 
Eileen Florence Mary Marley, Don Peter Mollaaratchy. on orders for 
the withdrawal of anv securities, deed or articles at any time held by 
you for us and notices for tho withdrawal of and discharges for 
any moneys held on any deposit account with you in our joint 
names.

30 We also agree that should you permit the account to be
overdrawn we are and shall bo jointly and severally liable to you
for repayment of such overdrafts

We agree to comply with, and to be bound by, the Bank's rules 
for the time baing for the conduct of such accounts.

Please furnhh us with a pass-book and a book of ... Cheque 
forms and note our signatures as under

Yours faithfully, 
Signature: Eileen Marley Signature: D. P. Mollaaratchy
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. . p .3 Names in full Eileen Florence Mary MarleyApplication to „ ^. , .,„, , -__ J „... Jopen a joint Occupation and "Garoopna , Nuwara Ehya,
current Loan address. Don Peter Mellaaratchy.Account at the ,,,-, .... J '
Mercantile Bank "Cai'Stairs"
of India Ltd. Nuwara Eliya.
by Eileen Marley r , , , , Jand the Introduced by: ........
Defendant- j] Marley has a sole Account with us.
-Continued (Good.)

	Intd

P5
p s Mercantile Bank of India Cheque for Rs. 125,000/- drawn by 10Mercantile Bank ~ ' ' J

of India cheque E. Marley and the Defendant in favour of the Bank.
for Rs. 125,000,'- 
drawn by
E Markyand Colombo 29th November 1960.
tre Defendant 7yTn O801R94. • n favour of the iNO ' W oUi0^4
Bank.- The Mercantile Bank of India Limited. 
29 "- co COLOMBO.

Pay Yourselves . . . ... .... or Bearer
Rupees One Hundred and Twenty Five Thousand only. .. . .

Sgd: Eileen Marley 
Sgd: D. P. Mellaaratchy

Rs. 125,000 20 
(Reverse) Credited Suspense Account, Intd.

P4p 4 Copy of Joint Copy of Joint Current Loan Account of Mrs. E. F. M. Marley
Accent of aMrs. and the Defendant with the Mercantile Bank I tJ.
aEndF the Mar 'ey MERCANTILE BANK LIMITED COLOMBO.
EKr In Account current with
Mercantile Bank Mrs. E. F. M. Mariev and D. P. Mellaaratchy Joint Loan Account
Ltd - Dr^_________________________________________Or.

1960 I960___________
Nov. 29 To Yourselves 624 Rs. 125,00 J.OO Doc. 31 To 30

Balance 125,657.53
Doc. HO To Interest 657.53 _____

125,657.53 125,657.53



J1960 
Dec.

1961
Jan. 
Mar. 
May. 
June

31 To Balance

28 To Debit Tax
30 To Interest
25 To Debit tax
29 To Interest

10 Juno 30 To Balance 
July 29 To Debit Tax 
Sept. 30 To Interest 
Oct. 25 To Debit Tax
1961
Dec. 31 To Balance
1962
Jan. 4 To Interest 
May 21 To Debit Tax 
June 4 To Interest 

28 To Interest20

30

1962. 
June 
July

1962 
July 
Sopt. 
Oct.

1962 ~

30 To Balance 
26 To Debit Tax

31 To Balance
28 To Interest
17 To debit Tax
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125,657.53
1961
Jan"" 12 By Cheque
J.K.T.W. &('o.
June 30 To Balance 123,562,00

6,000.00 Copyopf toint
Current Lean

1961 
Doc. 31 to Balance

1962
June 30 to Balance

.66
1,931.30

1.93
1,970.58

129,562.00
123.562.00

1.97
2,180.79

12o,746M 
125,746.94

2,217.84
2.22

2,944.43
1,512.44

132,423.87

132,423.87
4.46

132428:33
1962 

132,428.33 DccH51 To Balance
2,336.04 

___2.34 
134,766.71

129,562.0J3 
125,74(5.94

and the 
Defendant 
with the 
Mercantile Bank 
Ltd.
— Continued

125,746.94
132,423.87

1962
Jul 31 to Balance

132,423.87

132,428.33
132,428.33

134,766.71

134,766.71

31 To Balance
—— 1963 —————— 
134,766.71 May 31 By Final- 
____ repayment 134.766.71 
I34T61T71 134,766.71

I certify that the statement of account contained in the page 
represents a true copy of the entries taken from the lodger containing 
particulars of the current Joint Loan Account of Mrs. E.F.M. Marley 
and D. P. Mellaarateliy that such entries arc contained in one of 
the ledger sheets (being one of the ordinary books of the Bank} kept by 

40 the Bank and were made in the usurtl and ordinary course of 
business and that such ledger sheet is still in the custody of the 
Bank.

MERCANTILE BANK LIMITED.
Sgd. ..

Colombo. Accountant 
25/9/1964. (G. C. MORBIS)
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p 6 P 6
Mercantile Bank
Rs e257,soo/ Mercantile Bank Cheque for Rs. 257,500/-
drawn by the , i_ .n. Y» • • * *Bank in favour drawn by the Bank in favour of
of BorakandeEsme Co. Ltd.- Borakande Estate Co. Ltd.
29. 11.60

No. W032104 Colombo 29 Nov. 1960.

MERCANTILE BANK LIMITED, COLOMBO 

Pay Borakande Estate Co. Ltd. ................................ or Order
Rupees Two hundred and fifty seven thousand five hundred only.

Mercantile Bank Limited

Sgd... .......... .. 10
Manager

Rs. 257500/- Sgd . ...
Accountant

(Reverse)

BORAKANDA ESTATE CO. LTD. 
Sgd. Ananda E. De Silva

Director
Pay Commissioner of Inland Revenue. 

BORAKANDA ESTATE CO. LTD.,
Sgd. Ananda E de Silvn 20

Director
CREDIT CEYLON GOVT. Account 

For Commissioner of Inland Revenue 
Sgd. illegibly

Staff Officer, Collection Branch
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P 13
Deed of Transfer No. 1419 attested 

by S. Gunasekera Notary Public

Prior Registration:
Galle-Parts of F.145/145:
Now at Balapitiya Land Registry.

P 13 
Deed of 
Transfer 
No. 1419 
attested
by S. Gunasekera 
Notary Public 
29. II. 60,

Drawn by us
Sgd: Illegibly. 
Notaries Public

10 No. 1419

Thia indenture made and entered into at Colombo on this twenty 
ninth day of November one thousand nine hundred and sixty between 
Borakanda Estate Company Limited a Company duly incorporated in 
Ceylon and having its registered office at Kotahena. Mills, Kotahena 
CoJombo in the Island of Ceylon (hereinafter referred to as "the Vendor" 
which term or expression as herein usod shall where the context so 
requires or admits mean and includa the said Bora'-tanda Estate Company 
Limited and its successors) of the one part and Eileen Florence Mary 
Marley of "Garoopna" Nuwara Eliya in the said Island and Don Peter 

20 Mellaaratchy of "Carstairs" Nuwara Eliya aforesaid (hereinafter referred 
to as "cho Purchasers" which term or expression as herein used shall 
where the context so requires or admits mean and include the said 
Eileen Floronc3 Mary Marley and Don Peter Mellaaratchy and e'lch 
of them and their and each of their respective heirs executors admi­ 
nistrators and assigns) of the other part.

WHEREAS the Vendor is seized and possessed of and well and 
sufficiently entitled to all that Estate called and known as Maha Borakande 
(formerly called KARANDENIYA ESTATE) situated at Karandeniya in the 
first schedule hereto fully described.

30 AND WHEREAS the Vendor had by Agreement No. 541 dated 6th 
August, 1960 as amended by deed No. 562 dated 12th November, 1960 both 
attested by F.C. do Saram of Colombo Notary Public agreed to sell 
MAHA BORAKANDE DIVISION of tho said Maha Borakanda Estate to 
the Purchasers at or for the price or sum of RUPEES FOUR HUNDRED 
AND TWENTY-FIVE THOUSAND (Rs. 425.0GO/-) subject to the terms 
and conditions contained in the said Agreement No. 541 as amended by 
the said deed No. 562.

AND WHEREAS by its Certificate No. 476 dai;ed 5th September 1960
the Tea and Rubber Estates (Control of Fragmentation) Board in terms

40 of Section 14 of the Tea and Rubber Estates (Control of Fragmentation)
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Transe
No.

of
2 of 1958 authorised tho Vendor to tnnsfer tho ownership 

tho said Maha Borakanda Division to the Purchasers.

29 ai7 6o 
-continued

NOW THIS INDENTURE WITNESSETH that the Vendor in pursuance 
°^ ^e Sa^ agreement and in consideration of tho said sum of Rupees 
Four hundred and twenty-five thousand (Bs. 425,000/-) of lawful money 
of Ceylon well and truly paid by the Purchasers to the Vendor at or 
before the execution of these presents as directed iu the said Agreement 
No. 541 as amended by the said deed No. 562 (the receipt whereof 
tlie Vendor doth hereby expressly admit and acknowledge) doth hereby 
grant convey sell transfer assign set over and assure unto the Purchasers 10 
All that estate plantation and premises called and known as Maha 
Borakande Division (described in the second schedule hereto and herein­ 
after called "the said premises", together with all tho growing crops 
and produce thereon and tho buildings bungalows labourers lines fixed 
plant and machinery tools implements in use furniture (other than 
furniture belonging to the superintendent or members of the estate 
staff) cattle carts and all other tho live stock ther3on or thereto belonging 
(save as excepted by the said Agreement No. 541 as amended by the 
said deed No. 562) and all rights ways privileges easements servitudes 
and appurtenances whatsoever thereto belonging or in anywise apper- 20 
taining thereto or held used or enjoyed therewith or ropufced or known 
as part and parcel thereof and all tho estate right title interest property 
claim and demand whatsoever of the Vendor in to out of or upon 
the same.

TO HAVE AND TO HOLD the said premises described in the second 
schedule hereto together , with all and singular tho appurtenances thereto 
belonging unto the Purchasers as and from the First day of Docombor 
One thousand nine hundred and sixty subject to the provisions contained 
in tho said Agreement No. 541 as amended by the said deed No. 562 
but otherwise absolutely for ever 30

AND THIS INDENTURE FURTHER WITNESSETH that the salo hereby 
effected is a sale ad corpus and not ad quantitatem and that the extent and 
description of the s:-iid Maha Borakande Division as set out in the said 
second schedule hereto are believed and sholl bo deemed to be correct and no 
error omission mis-staiement or misdiscription therein or oiherwis3 shall 
invalidate the sale or be made the subject of any claim for compen­ 
sation by the Vendor or the Purchasers or for an increase or reduction 
in tho purchase price.

AND the Vendor doth hereby covenant and declare with and to 
the Purchasers that tho said premises described in the said second 43
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schedule hereto are free from any mortgages and other similar charges PIS 
created by the Vendor and that the Vendor shall and will at all times Transfer 
hereafter at the request cost and expense of the purchasers do and at fested 
execute or cause to be done and executed all such further and other No 
acts deeds matters assurances and things for the better and moro p3rfectly w n._6o. 
and effectually conveying and assuring the said premises or any part 
or portion thereof to the Purchasers as by the Purchasars shall or 
may be reasonably required but the Vendor doth not further or otherwise 
howsoever warrant and defend or undertake to warrant aucl defend th3 

10 title to the said premises or to any part or portion thereof and any 
implied obligation on its part to do so is hereby expressly excluded.

IN WITNESS WHEREOF the Vendor has caused its Common Saal to be 
affixed and the Purchaser.-! have sot their respective h",uds to thosa 
presents and to two others of the smie tenor and date at Colombo 
aforesaid on this twenty ninth day of November One thousand nine 
hundred and sixty.

THE FIRST SCHEDULE ABOVE REFERRED TO
All that Estate Plantation and premises called and known as Maha 

Borakande (formerly called Karandeniya Estate) situated in the Village
20 Karandeniya cf Ambalangoda Division of the Wellaboda Pattu in the 

District of Galle Southern Province in the Island of Coylon boun­ 
ded on the North by lands of Simaris de Silva, Suwanoris, 
Suwar.dahakuru Gaidiriso, Thommayakuru Agoris, Colomb:4ge L'lmaneris, 
Hewakuru Sandoris, Hewakuru Podisa and Balanahaku.ru Baisa, Fields 
of Ambalangoda People and Cecilino Aratchi, Kosatu Oya, Crown fiold, 
Cart Road, Diviangewela, Puwakgahawela, Kolluwell?\, and Kaluwali on 
the East by the Crown Fiold, Fields of Ambalangoda People, Sawaneris, 
Hewahakuru Babanisha and Endoris Kankanama, Lands of .Suwamris, 
Thommayahakuru Agoris, Hewahakuru Podise, BaHnahakuru Baiso,

30 Suduhakuru Odonisa, Suduhakuru Jan do, Hewahakuru Soido and others, 
Kaluhakuru Guneris deceased, Munugodahakurii Carolis, Jandoris Silva 
ar.d several others and Nandorisa and others Diviangewela claimed by 
Sidorisa and others, Kolluwelv Kositu Oya, Kirinui^wela, Crown land 
and Fields, Owife\s and Highlands claimed by Villagers, on the South 
by the lands of Balanahakuru Baiso, Suduhakuru Odorisa, Suduhakuru 
Jar.do, Hewahakuru Soido and others, Mmuigoclahakuru Carolis, .Kalu­ 
hakuru Agenis Diyonis, Kirinugowelu, Owita Highlands aivl Fields 
claimed by Villagers, Crown land, Fields and Highlands of Kalupaban?\ga 
Jandoris Silva and several others, Fields of Endoris Kankandina and

40 Denis Silva, Egodawelawatta of Semaneris Mudnlali and Igalanaidegewela
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' 3 of Kaluhakuru Inguwa deceased and OR the West by the Fields of 
Endoris Kankanama, Denis Silva, Egodawelawatta of Semaneris Mudalali, 
Lands of Heudrick Singho and others, Balasuriya and Kaluhakuru 
Sinerisa, Pedrohakuru Gomisa, Kaluhakuru Jeda and others Kaluahakuru 

29. . i. GO, Agenis, Diyonis and Sirnaris de Silva, Kosgahaduwa of Kaluhakuru 
Sainerisa and Pedrohakuru Supina, Tgalanaidegewola of Kaluhakuru 
Inguwa deceased, Delgahawatte Kumbura of W. Danoris and the Cart 
Road containing in extent four hundred and ninety one acres one rood 
and twenty eight perches (491A. 1R 28P) according to Plan No. 1576 dated 
6th November 1919 made by J.H.W. Smith, Licensed Surveyor. 10

THE SECOND SCHEDULE ABOVE REFERRED TO:
All that estate plantation and premises called MAHA BORAKANDE 

DIVISION lying to the South of the. Government High Road from Ambalan- 
goda to Elpitiya being a portion of Maha Borakaude Estate described 
in the first schedule hereto and depicted in tiu slid Survey Plan No. 1576 
situated at Karandeniya aforesaid and containing in est3nt threa hundred 
and ninety nine acres two roods and twenty perches (399A. 2R. 20P) 
inclusive of the estate road and is comprised of :-

(a) All that portion marked Lots PF (14 markings), 
Bl, C, 16, 17 l, 17% D, NC (2 markings), Fl, F2, Gl, 20 
G2, 18, E, 19, 21, 20 ! 20', 22, B j, 23, Cinnamon Blocks, 
A and C, 24'. Jungle, 25, 24\ Jungb, 28, Cinnamon 
Blocks B and D, 27 1 , 27?, 273, 28 and Bungalow 
premises in thd said Survey Plan No. 1576 and situated 
at Karandeniya aforesaid and bounded on tli3 North 
by laud of Simaris de Silva, Field of Ambalangoda 
People, Kosatu Oya, Field of Ambalangoda People, 
Crown Field, Road loading to the Government High 
Road from Ambalangoda to Elpitiya, Field of Cecilino 
Aratchi, Field of Ambalangoda People, Field of 30 
Suwanoris, Owita Land of Suwaneris, Diviangewela 
claimed by Sidorisa, Garden claim ad by Thommay- 
hakuru Agoris, Garden of Dambuiuge Agan, Garden of 
Hewahakuru Saidoris, Garden of Hewahakuru Laida, 
Garden of Suwandahakuru Gaidiriso, Road leading 
to the Government High Road from Ambalangoda to 
Elpitiya, Garden of Thommayahakuru Agoris, Garden 
of Colombage Lamaneris and and Garden of Hewa­ 
hakuru Sandoris, on the East bv Puwakgah.iwela
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of Thommayhaku.ru Elise and Liyanchi, Owita Land Deed of' 3 
of Ilandaridewa Jano, Estate Road, Portion of Transfer 
the same land ( Kirinuge ) Highlands claimed by attested 
Villagers, Highlands of Kalupahanage Jandoris Silva 
and several others, Crown Land Fields and Highlands 
of Kalupahanage Jandoris Silva and several others, 
Fields and Highlands claimed by Villagers and 
Highlands of Nandorisa and others, on tha South by 
Highlands claimed by Villagers, Fields claimed by

10 \7 illagers, Highlands of Kalupah&nago Jandoris Silva 
and several others, Fields and Highlands of Kalupa­ 
hanage Jandoris Silva and several others, Highlands 
of Nandorisa and others, Fields of Endoris Kankanama 
and Fields of Denis Silva and on the West by 
Fields claimed by Villagers, Egodawelawatta of S3maneris 
Mudalali, Lands of Hendrick Singho and others, Highlands 
of Balasuriya, Owita of KaluhakuruSinorisa, Kosg^ihaduwa 
of Kaluahakuru Sainereisa and of Pedrohakuru Supina, 
Ikalanaidegewela of Kaluahakuru Inguwa deceased and

20 Lands of Pedrohakuru Gomisa, Kaluahakuru Jeda and
others, Delgahawatta Kumbura of W. Danoris Lands of 
Kaluahakuru. Agenis and Diyonis and containing in 
extent three hundred and ninety eight acres and 
thirty porches (398A. OR. SOP) according to the said 
Plan" No. 1576.

(b) All that portion marked NC in the said Survey Plm 
No. 1576 and lying between the Government High 
Road to Ambalangoda and the Kos^tu Oya marked in 
the sxid Plan and situated ah Karandeniya aforesaid 

30 bounded on the North, East and South by land 
belonging to the Government and on tho West by 
Road leading to the Government High Road from 
Ambalangoda to Elpitiya and containing in extent 
one acre and sixtaan perche.i (1A. OR. 16P) according 
to tho said Survey Plan No. 1576 and

(c) All that portion marked PF and lying to the North 
of Lot 21 in the s:iid Survey Plan No. 1576 situated 
at Karandeniya aforo;aid and bounded on tnj North,



251

P 13 East, South and West by fields claimed by villagers 
Transfer and containing in extent one rood and fourteen

perches (OA. IR. 14P) according to the said Surveytt5"KSr Pla» N°- 1576 -
29. 1 1. 60,

^^ Common Seal of the said 
Borakande Estate Company Ltd. 
was hereto affixed in tho presence 
of

Sgd. Ananda E. de Silva

Sgd. T. E. de Silva Director.
Who do hereby attest sealing 10 
thereof in the presence of:...

Sgd. F. C. de Sfiram 
Scd. Illegibly

Signed by tho said Eileon Florence Mary Mar-lay and Don Peter 
Mellaaratchy in the pr'wmci1 of: Sgd. EiJean Marley,

Sgd. F. C. de Sararn Ssd. D. P. Melh'iwtchy. 

Sgd. Illegibly. Sgd: Illegibly.

I Sugatln\dasa Gunasekera of Colombo in the Island of Ceylon 
Notary Public do heroby cortify and attest that the foregoing; 
instrument lu.ving boon duly read ovei.- by Amnda Ernest do Silva 20 
and Tissa Emmanuel do Silva both Directors of Borakande Estata 
Company Limited (who have signed as uAiruidi E. de Silva and 
k 'T. E. de Silva" ) and Eileon Florence Mary M-nrley and Dan Peter 
Mellaaratchy (who havo signad as "Eilean Marley'" and "D. P. 
Mellaaratchy") in the presence of the subscribing witnesses hereto 
Frederick Cecil de Saram, Proctor of Colombo and Juan Jaffeor Noor 
Booso of 16 Mosque Lane, Colpetty, Colombo (who have signed as 
"F. C. de Saram" and "T. Jafear") all of whom are known to ms, the 
Common Seal of the said Borakanda Estate Company Limited was 
hereto affixed in the pi- 33 once of the said Ananda Ernest de Silva 30 
and Tissa Emmanuel de SiJva (who signed the sarrn in till 
attestation of the sealing thereof as Directors of tiie slid Company) 
and also signed by the said Eileon Florence Mary Mu-ley and Don
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Peter Mellaaratchy and by the said witnesses and by me the said Deed ^f 13 
Notary in my presence and in the presence of one another all being Transfer 
present together at the same time at Colombo aforesaid this Twenty attested 
ninth day of November One thousand nine hundred and sixty. No

29. II. 60,
I further certify and attest that the consideration herein mentioned —Continued 

was paid as follows:-

(1) A sum of Rs. 42,500/~ was paid at the execution of the 
deed of Agreement No. .562 dated 12th November 1980 and attested 
by F. C. de Saram. Notary Public.

10 (2) A sum of Rs. 257,500/- was paid by cheque No. 032134 
dated 29th November 1960 drawn by the Mercantile Bank in favour 
of the Yendor Company and

(3) the balance sum of Rs. 125,000/- was paid by cheque 
No. C-644518 dared 29th November 1960 drawn on the Bank of 
Ceylon by Borakande Estate Co. Ltd. in favour of the Purchasers 
and duly endorsed by them in favour of the Vendor Company and 
that seventeen stamps of the value of Rs. 12,752 were impressed on 
the Duplicate of this instrument and one stamp of the value of 
Re. I/- on the Original.

20 I lastly certify that the consent for the sale of the said Maha 
Borakande Estate was duly obtained on the 5th day of September 
1960 from the Secretary, Tea and Rubber Estate (Control of 
Fragmentation) Board bau-iiig No. 476.

Which 1 Attest
Sgd: Illegibly 
Notary Public.

Date of Attestation)
29th November 1960.)

I, J. D. D. Piyadasi), Registrar of Lands do hereby cortify the
30 foregoing is a true copy by mechnical process of duplicate of

deed No. 1419 dated 29/11/1960 attested by Notary S. Gunasokora
filed in this action and is issued on the application of V- A. P.
Nanayakkara of Colombo.

Sgd. J. D. D. Piyadasa 
20/2/62 ^ Registrar.
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P10 
Copy of Borakanda Estate Current Account for the

period 30.11.60 to 31.7.62. 
MERCANTILE BANK LIMITED COLOMBO. 

In Account Current with 
Borakanda Estate (1408 7165)

Dr. Oi

1960
Nov. 30 To c/o CB

1960
Dec." 31 To Balance
1961
Feb. 15 Com. Galle Cheque
Mar. 27 517051
May 24 Tax
Juno 30 Balance

1961
Dec. 31 To Balance

1962
Juno 30 Balance

1962
July 31 Balance

3.
1960
Dec. 31 To Balance

10

1961
3. Jan. 12 By Cheque 

JKT&W
1.49 Feb. 17 Cheque Galle 

1875.00 
1.88 

2111.88

2811.85
118.1.40

3993.25~"~~1961

2111.88 June 30 Rv Balance
2111.88

1961 
2111.88 Dec. 31 Bv Ba lance

3993.25

2111.88 20 
2UL8S

2111.88
2111.88

1962
3111.88 June 30 By Balance 

July 23 Cheque
s'iuTss

1962
•Inly 31 by Balance

For Mercantile Bank

2111.88

2111.88
1000.00
3111.88

3111.88 30 

Limited

Manager Colombo.
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I certify that the statement of account contained in the page PIO
represents a true copy of the entries taken from the ledger containing Borakande
particulars of the current account of Borakande Estate that such Estate current
entries are contained in one of the ledger sheets (being one of the J^d^o'i'i.eo6
ordinary books of the Bank) kept by the Bank and were made in to 31.7.62
the usual and ordinary course of business and that such ledger sheet —Continued 
is still in the custodv of the Bank.

So-d
Manager.

10 D62
Letter sent to the Defendant by H. J. G. Marley

Garoopna, 
8th Dec. 

My Dear Peter,
Thank you for your report of 6th. Things are not going badly 

and I am glad to see a smooth beginning. I have to be in Colombo 
on 15th inst. but dont you bother to come up unless you would 
like to -1 have to be at G.O.H. on afternoon of 15th and spend 
all the 16fch at 4 meetings returning to Nuwava Eliya Saturday 17th 

20 I'll postpone visit to B.K. for another month or so. If you want 
to get up I'll wait and go down with you. If not I'll get another 
car on my c wn - let me have a reply by return post.

Sgd. H. .1. G. Marley 
Salaams to both of you.

D62
Letter sent to 
the Defendant by 
H. J. G. Marley 
8. 12. 60

D51
Memorandum from John Keell Thompson, White Ltd. 

to Mercantile Bank Ltd. enclosing cheque for No. 2811/85.
MEMORANDUM

National Mutual Building, 
30 P. O. Box No. 7(3.

Colombo, llth January 1961. 
From

John, Keell, Thompson, White Ltd. 
To the Manager,

Mercantile Bank Ltd. 
Colombo.

Dear Sir,
Please place proceeds of enclosed Cheque for Rs. 2811/85 to

D5I
Memorandum 
from
John Keell, 
Thompson- 
White Ltd. to 
Mercantile Bank 
Ltd.
enclosing cheque 
for Rs. 2811/85- 
II. 1.61
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D sj credit of Borakanda Estate account and advise Mr. D. P. Mellaaratchy asMemorandum . J
from USUal.
JohnKeell,

wwTOd. to Yours faithfully,
Mercantile Bank John> j^, Thompsonj White ud

enclosing cheque
for Rs. 2811/85- S«d
II. 1.61 *L V"
-Continued For A CCOWHtant.

Pll
Pi' Letter sent to Ms F. J. & G. de Saram, by theLetter sent to ' ' 'M/S F. j. & G. de Mercantile Bank Ltd.

Saram by the

Mercantile Bank MERCANTILE BANK LIMITED. 10
12. I (I

G. P. 0. Box No. 98, 
Colombo 12th January, 1961. 

Dept C/D.

FOR THE ATTENTION OF Mr. D. MARTENSZ

Messrs. F. J. & G. de Saram, 
Colombo.

Dear Sirs,

MARLEY - MELLAARATCHY JOINT ACCOUNTS

As requested we enclose for your perusal copies of the Joint 
Account Opening forms of the 2 accounts held by us and a 20 
guarantee bond signed by Mr. H. J. G. Marley.

We regret that no trace of a written undertaking by Messrs 
John, Keell, Thompson White Ltd., to pay any sum io us monthly, 
appears to be in our possession.

Yours faithfully, 
Sgd.

Manager .
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P11A DL PIIA
Photostat copyPhotostat copy of Application made by Eileen Marley and the of application 

Defendant to the Mercantile Bank of India Ltd. to open a Joint Mariey and fife "
Current Account

D. 5005 28(17
NO. 2 (Joint Account) Current Account

The. Manager,
The Mercantile Bank of India Ltd..
Colombo.
Dear Sir.

10 We hand you herewithRs ...with which kindly open a Current 
Account in our names in the books of the Bank. Cheques on this 
account will be signed jointly by both of us and, in the event of the 
decease of any of us, the balance at the credit of the account will 
be payable to the survivor or survivors.

Wo also authorise and request you to accept the signature(s) of 
both of us jointly on orders for the withdrawal of any securities. 
deed or articles at any time held by you for us and notices for the 
withdrawal of and discharges for any moneys held on any deposit 
account with you in our joint names.

20 We also agree that should you permit the account to be overdrawn 
we aiv and shall I) : jointly and savorally liable to you for repayment 
of such overdrafts.

We agree to comply with, and to be bound by, the Bank's rules 
for the time being for the conduct, of such accounts.

Please furnish us with a pass-book and a book of 
Cheque f< rm« and note our signatures as under.

Yours faithfully, 
Signature. D. P. Mcllaaracchy Signature: Eiloon Marley

I). P. MHlaaratchy Garoopna 
30 .Xuwara Eliya. 

Names Mrs.Eileen Marley, Sgd. Eileen Florence Mary Marley 
in full: Uaroopna, Xuwara Eliya. 
Occupation Don Peter Mellaaratchy, 
and Address Borakanda Estate, Maha Edanda. 
Introduced by: ... 
Dear Sir.

The Borakamle Estate Cheques must be signed by the both of us.

Sgd. Eileen Marley
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D6
Typed Letter 
with- Postscript 
I hard-written)-- 
I.'. I. 61

D30
Carbon copy of 
the letter 
marked D6 
without the 
Postscript- 
12 I. 61

D 6 
Typed Letter with Postscript (handwritten)

Borakanda Estate,
Maha Edanda 12th Jan. 61.My Dear Sir,

I hope that you had a good rest at your grand-sons place. I 
hope to go to Colombo tomorrow and then get back here on Saturday 
as I want to get to Nuwara Eliya at least by Monday. As I was 
not able to come up there when the Japanese people called me up 
I have lost this months rent. I couldn't leave the estate as Mr. Fernando 
was away. Our Brokers have sent in to the Bank Rs. 8811.85. I am 10 
happy that I was able to catch the top market of Rs. 1.01. Our total 
production for the month of December was 13056 Ibs. of sheet rubber and 
1261 Ibs of scrap. We tapped the full 31 days. This months expences 
have gone more than my expectations as we had to buy certain things 
and so on. I am almost certain that we will ba able to bring down 
the expenses this month. In certain areas the leaves are already falling 
and I think our crop will go down this month. Tho Union has sent 
us a few d(mands and because of that Mr. Fernando likes me to be 
here for some time till we are able to give them at least somo of 
the demands. I explained to him that I was going up just for a day 20 
or" two. To be frank Sir if I dont come over and. hand over the house as 
promised I might even loose them. Our first crop is being picked in 
the coconut section and I hope to get a better crop than what thoy 
have got. I also must tell you that they have never got this amount 
of "rubber in this section. Hoping to see you on Monday.

With our Best wishes and kind regards to you and Mrs. Marley
Very Sincerely Yours,

Sgd. Peter 
P. S.

1 have instructed M/s de Silva & Mendis to clear up the 30 
secondary mortage for Rs. 50,000/- in your favour of my half sha.ro 
of the property.

D 30 
Carbon copy of the letter marked D 6 without the Postscript

Borakanda Estate, 
My Dear Sir, Maha Edanda 12th Jan. 61.

I hope that you had a good rest at your grand-sons place. \ hope 
to go to Colombo tomorrow and then get back here on Saturday as 
I want fco get to Nuwara Eliya at least by Monday. As 1 was not 
able to come up there when tho Japanese peDple calle'l me up I have 40 
lost this months rent. I couldn't leave the estate us Mr. Fernando 
was away. Our Brokers have sent into the Bank Rs. 8811.85. I am 
happy that T was able to catch the top Market of Rs. 1.01. Our total
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Production for the month of December was 13056 of sheet rubber and _ .'D3° 
1261 Ibs of scrap. We tapped the full )>1 days. This months expenses ,hVi«te?wr 
have gone more than my expectations as wo had to buy cot tain things ™*tr£ed Dh6e 
and so on. I am almost certain that we will be able to bring down Postscript-* 
the expenses this month. In certain areas the leaves are already falling 12 i- *' 
and I think our crop will go down, this month. The Union has sent -Continued 
us a few demands and because of that Mr. Fernando likes me to be 
here for some time till we are able to give them at least some of 
the demands. I explained to him that I was going up just for a- day 

10 or two. To be frank Sir if I don't come over and hand over the 
house as promised I might rven loose them. Our first crop is being 
picked in the coconut section and I hope to got a better crop than 
what they have got. 1 also must tell you that they have never got 
this amount of rubber in this section. Hoping to see you on Monday. 
With our Best wishes and kind regards to you and Mrs. Marley.

Very Sincerely Yours,

, °

D 52 
Mercantile Bank Credit Account Slip for Rs. 6000/-

JOt'RNAL 
20 MERCANTILE BANK LTD.

Rs. 6000/- Colombo 12. 1. 1961

D52
Mercantile Bank 
Credit Account 
Slip for Rs 6000'- 
12. I. 61

Credit A/c D. P. Mellaaratchy Jt. Loan a/c

No. 02969 6000 

John Keell Thompson White Ltd.

Receipt 
issued Intld. Total Rupees 6000

Acknow­ 
ledged Intld. Asst./Acct. Intld
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D8 
Letter sent to H. J. G. Marley by David Martensz.

David Martensz,
c/o D: AW

H. J. G. Marley. Esq., 16th January 1961. 
Garoopna, 
Nuwara Eliya. 
My dear Mr. Marley,

BORAKANDE
I am sorry that it did not prove possible for the suggested 10 

meeting to take place yesterday. I am particulary sorry because (a) I 
do feel that the management of the estate must be put on a proper 
footing and I am sure you will agree with that; and (b) in view 
of the form which the transaction has taken, it is necessary for you 
to alter your will and I wanted to discuss this with you.

To me it is disturbing to find that, although Mollaaratchy 
clearly told me that he was putting up Rs. 50,000 in cash, he has 
only put up half that sum. It is equally disturbing to find that, 
as you have guaranteed the loan of Rs. 125,000 made by the Bank, 
the nett result is that you have financed the purchase of the 20 
estate to the extent of Rs. 2 lacs, which is very different from the 
plan originally arranged. Next, Mrs. Marley tells me that she understood 
from Mellaaratchy that de Silva and Mendis were holding Rs. 25,000 
on his behalf - when I enquired from them, they told m.9 they have 
no money of his. And now, I understand, Molla-aratchy is residing 
on the estate which was never suggested previously.

I enclose copy of a letter dated the 12th instant received from 
D. L. & F. de Saram. Please note what they say.

Naturally, decisions on all these matters must rest with you and 
Mrs. Marley, but they are quite clearly a very bad start. My advice 30 
is that you and Mrs. Marley should take a firm stand now aiid make 
it quite clear that the estate must bo conducted on the normal lines 
which I suggested to you at the time - namely that Mackwoods should 
be appointed agents and have complete control over management. 
Unless this is done the situation will get out of hand. Employing 
agents does mean extra expense but it would be worth it.

1 again ask that you should arrange a meeting with Mellaaratchy 
but it will have to bo on a Sunday as I cannot get away during 
the week. Not this coming Sunday the 22nd but any Sunday after 
that. I will come up by the Saturday night mail and return by 40 
the Sunday down night mail. It would however be useless for me 
to como up unless Mellaaratchy is going to be there.

In tho meantime, I shall draft a fresh will for you.
Yours sincerely,
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Dll
nsz b H. J. G. Marle

by H f. G
Letter sent to David Martensz by H. J. G. Marley i>J?d

H. J. G. Marley Garoopna,Nuwara Eliya. Ie - '• 6I 
18th Jan.

My dear Air. Martensz,
Thank you for yours on the subject of Borakande dated 16th 

inst. We will expect you on Saturday 4th night at Garoopna, and 
Mellaaratchy will be here on Sunday morning the 5th Feb.

10 Yours,
Sgd. H. J. G. Marloy

D12
Letter sent to H. J. G. Marley by David Martensz. Letter^JJt to

r\ • i \t t. H ' J - G. MarleyDavid Martensz, by David
C/o. F. J. & G. De Saram

Colombo
D: AW

23rd January 1961. 
H. J. G. Marljy, Esqr., 

20 Garoopna, 
Nuwara Eliya.
My dear Mr. Marley.

Thank you for your letter of the 18th instant from which I note 
that Mr. Mellaaratchy will be at Garoopna on Sunday morning the 
5th February. I shall come up by night mail on the 4th. arriving 
at Nanuoya at about 6.30 a.m. on the 5th. I shall doubtless be able 
to get a taxi to take me up to Garoopna. You must on no account 
come down to meet me: I shall catch the night mail down on Sunday 
evening. Although the 4th will be a holiday I am afraid I need to 

3C be in Colombo on that day.
Yours sincerely,

(endorsment in handwriting) Sgd. David Martensz 
To Peter

This is to show you arrangements. Just rec wire from Superintendent 
saying he is desperate for money for cooly pay. What about the 
proceeds old rubber sold.

Intkl. H. J. G. M.
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DI6
Letter sent to 
M/sF,J. &G.de 
Saram by the 
Defendant- 
15. 2. 61

D16 
Letter Sent to M/s F. J. & G. de Saram by the Defendant

Borakandti Estate, 
Maha Edanda, 
15th February, 1961. 

M/s V J. & G. de Saram,
Proctors,
Colombo.

Dear Sirs,
With reference to your letter of the 10th. February addressed to 10 

me to JMuwara Eliya I wish to inform you that in view of the fact 
that Mrs. Marley has appointed Mr. Jaleel as her agent in respect of 
her interest in Borakanda Estate I am unable to accede to your request 
that Messers Mackwoods be appointed to manage the estate. I am forced 
to take up this position for the reason that Mr. Jaleel is Superintendent 
of Orion Estate Gampola which is under the management of M/s. 
Mackwoods. I must further state that Mr. Jaleel's interest in the 
said estate has been and will be adverse to mine.

Yours Faithfully 
Sgd. D. P. Mellaaratchy 20

DI7
Letter sent to 
the Defendant 
by M/s F. J. &G. 
de Saram 
18. 2. 61

D 17
Letter sent to the Defendant by 

M/s F. J. & G. de Saram
F. J. & G. <!e Saivim.

(Colombo,
18th February 1961 

D. P. Mellaaratchy Esq., 
'(Jarstairs', 
Nnwara Eliya.
J)ear Sir, 30

We are in receipt of your letter of the lohh imtant, written from 
Borakanda estate, and its contents are noted.

You say nothing however about the plan for selling the estate-­ 
regarding which, you will remember, you told the writer that you 
would send interested parties (of whom you were aware) to call and seo us.

Are we to understand that you have now decided hoi to sail the 
estato-if so, the question of Mrs. Marley selling her half share will 
need to be considered.

Please let us hoar from you early on this subject.
Yours faithfully. 40 

Sgd. F. J. & G. de Saram
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D 7 
Letter sent to Martensz by H. J. G. Marley

D7
Letter.sent to 
Martensz by 
H. J. G. Marley- 
19. L 6(.

Nuwara Eliya 
19th Fob. 

My dear Martensz
I enclose a letter from McUaaratchy in which he says he has 

instructed Silva & Mendis to fix a mortga^ to me for f><U.)<)()/-. He 
has always promised this Please move in the matter-ask Mendis & 

10 de Silva.

Sorrv J cannot write better.

Ypurs Sincerely 
Sgd: H. J. G. Marlev

P 18 
Letter sent to the Defendant by M/s F. J. & G. de Saram

F. J. & (J. de Saram,

Our Ref. D: AW.
20

Colombo. 
Ceylon.

a 1st. February 1961.

PI8
Letter sent to 
the Defendant 
by M/s F. J. & 
G. de Saram- 
21. 2. 61

D. P. Mellaaratcby, Esq., 
"Car stairs", 
Xnwjira Eliya. 
Dear Sir,.

150RAKANDK ESTATE
We enclose herewith a copy of our letter of date to Messrs, de Silva 

and Meudis and perhaps you will be good enough to confirm to them 
that the mortgage is to. be drawn on the lines therein mentioned.

30
Your faithfully, 

Sgd. F. J. & (;.'de
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PI8A
Letter Sent to 
M/s De Silva & 
Mendis by 
M/s F. J. & 
G. de Saram- 
21.2. t\.

P20
Letter sent to 
M/s De Silva & 
Mendis by 
M/s F. J. ft 
G. de Saram- 
27. 2. 61

P18A
Letter Sent to M/s De Silva & Mendis 

by M/s F. J. & G. D. Saram
D: AW. 

F. J. & G. De Saram.
21st February 1981. 

Messrs, de Silva & Mendis, 
Proctors, 
Colombo. 
Dear Sirs.

BOIiAKANDE ESTATE. 10 
Mr. D. P. Mellaaratchy has written to Mr. Marley as follows:-

"I have instructed Messrs, de Silva and Mendis to clear 
up the secondary mortgage for Rs. 50,000 in your favour 
of my half share of the property".

In view of the fact, in addition to the loan of Rs. 50,000, Mr. 
Marley has also (a) paid a sum of Rr. 17,004 for legal expenses and 
(b) given a guarantee to the Bank in respect of a loan account in 
the joint names of Mrs. Marley and Mr. Mellaaratchy for a sum of 
Rs. 125,000, it will be necessary for Mr. Mellaaratchy to secure not 
only the sum of Rs. 50,000 but also a half share of (a) and (b) abave. 20

We shall be obliged if you will let us know when wo may 
expect to receive a draft of the mortgage for approval on bahalf ot' 
Mr Marley. A copy of this tetter is being sent to Mr. Mellaaratchy.

Yours faithfully,
Sgd. F. J. & (J. de Saram.

P 20
Letter sent to M/s De Silva & Mendis by 

M/s F. J. & G. de Saram
D: AW.
J/7609/F. 33

27th February 1931 
Messrs. De Silva and Mendis, 
Proctors, 
Colombo.
Dear Sirs,

BORAKANDE ESTATE.
For your ready reference we enclose a copy of our lettev to you of 
the 21st February and shall be much obliged if you will let us hear 
from you on the subject urgently as Mr. Marley is anxioiis to have 
the mortgage bond completed.

Yours faithfully, 40
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D 64
Letter sent to M/s De Silva & Mendis by the Defendant

Borakanda Estate.
Maha-Edanda.
27-2-1961

M/s. de Silva & Mondis
Proctors
Colombo.

Dear Sir,
10 Messrs F J. & G. de Saram have sent me a copy of the letter written 

to you by them on the 21st February. Please don't take any action 
in the matter till I see you.

Thanking you
Yours faithfully 
Sgd D. P. Mellaaratchy

D64
Letter sent to
M/sDeSUva&
Mendls by the
?,efe,ndfi,nt " 
27 ' 2 ' 6

20

P 19
Letter sent to M/s F. J & G. de Saram 

by M/s De Silva & Mendis
Your Ref. No. D.-AW 
Our REF. No. J/7609/U

P 19

28. 2 61

Colombo.
28th February. 1961.

Messrs. F. J. & Or. de Saram.
Proctors,
Colombo.
Dear Sirs,

BORAKANDE ESTATK.
With reference to your letters of the 21st and 27th instant, we 

30 write to inform you that we are in communication with our client, 
Mr. Mellaaratchy, and on hearing from him a fur-the r communication 
will follow.

Yours faithfully, 
Sgd. De Silva & Mondis
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D9
Fart of a Letter 
signed by 
E. Marley. 
3. 3. 61

D9 
Part of a Letter signed by E. Marley

We have kept every letter you have written since these 
discussions began, one admitting your willingness to take out a 
mortgage for 50,000/- in favour of H. J. G. Marley with Silva & 
Mendis it is in Mr. Martensz file.

My diplomatic stroke
How I sympathise with the Buddhists if this is the Catholic 

way of doing things you are always prating about having a God, 
T'rn afraid ho is made of plaster, try God. in Heaven for a change' 10

Yours faithfully,
Sgd. E. Marley. 

P. S.
Please address all further communications to Mr. Jaleel or the 

Lawyers.
3. 3. 61.

P17
Letter sent to 
the Defendant 
by H.J.G.Marley 
4. 3. 61

P17
Letter sent to the Defendant by H. J. G. Marley

Garoopna, 
Nuwara Eliya. 20 
March 4th 1961

P. MeJlaaratchy Esq.,
Borakande Estate,
Mnha Edanda.
Dear Mr. Mellaaratehy,

You wrote to me on the 12th January that you had instructed 
do Silva and Mendis to draw up the secondary mortgage in my 
favour. Mr. Martensz tells me that the mortgage must be for 
Us. 50,000/- plus half of the legal expenses, Rs. 17,004/- and half of 
my guarantee on the loan account for Rs. 125,000/~. Please make sure 30 
to instruct de Silva and Mendis accordingly as I am sure you will 
understand that I am anxious to have the mortgage signed without 
delay. Also kindly ask de Silva and Mendis to send F. J. & G. de 
Saram's a draft of the mortgage bond.

Yours Sincerely, 
Sgd. H. J. G. Marley.
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D18 
Letter sent to the Defendant by M/s F. J. & G^ de Saram

Oar Ref. VGC/DS.
Colombo,
8th August, 1961.

P. M ellaaratchy Esq.,
Borakande Estate,
Mahaedanda.

D 18
Letter sent to 
the Defendant 
by M/s, F. J-, & 
G. de Saram - 
8. 8. 61

Dear Sir,
10 Mr. H. J. G. MARLEY

YEAR OF ASSESSMENT-1961/62.
We shall be glad if you will please send us, as early as 

conveniently possible, working account of Borakundo Estate showing 
Mrs. Marley's half share of the profit or loss for the period 1st 
April 1960 to 31st March 1961. Please also let us have particulars 
as regards the acreages. Please also send us particulars of income of 
Mrs. Marley's half share of the amount realised on paddy.

Yours faithfully, 
Pgd. F. J. & G. de Saram

20 D33
Letter sent to the Defendant by Clarence 

L. de SLva
REGISTERED

D 33
Letter sent to 
the Defendant 
by Clarence 
L. de Silva 
12. 10. 61

Clarence L- De Silva J.P.U.M.

Don Peter Mollaaratchy Esq., 
Maha Borakanda Estate, 
Maha Edanda, 
Ambalangoda.

12th October 1961.

30 Dear fSir. BORAKANDA.
I am instructed by my client Mrs. E. F. M. Marley of "Garoopna,'' 

Nuwara Eliya, who, on "deed No. 1419 of 29th November, 1960 
attested by Sugathadasa Gunasekera, Notary Public, became with you 
joint purchaser of the estate described, in the said deed, to request 
you to give over to her, as early as possible, the management of 
the said estate on a date which may DC arranged to suit the 
convenience of yourself and my client.



D33
Letter sent to 
the Defendant 
by Clarence L. 
deSilva- 
12. 10. 61 
—Continued
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I am also instructed to inquire (a) why you have cat, without 
my client's consent, several valuable trees on the said estate (b) what 
you have done with the trees you have cut, (c) whether you have 
sent the produce from the said estate to the brokers Messrs John, 
Keell, Thompson, White Ltd; requiring them to pay the proceeds of 
sale of all produce to the Mercantile Brink Ltd: Colombo, to bo 
credited to a general account in the name of the estate in terms of 
your agreement. Please furnish all particulars.

I arn further instructed to dommd 1'rom you a true and full 
account of all income, expenditure etc, pertaining to the said estate, to 
to be furnished by you within fourteen days from today. Although 
you are in possession and management of the entire estate from the 
time of purchase you have so far failed and neglected to render to 
my client any kind of account or to pay any sum of money as 
you are legally bound to do.

Yours faithfully,
Sgd. C. L. de Silva

P14
Letter sent to 
the Defendant 
by M/s F J. & 
G. de Saram - 
23. 10. 61

P14 
Letter sent to the Defendant by M/s F. J. & G. de Saram

F. J. & G. De Saram I'. 0. Box No. 212. 20
Colombo. 

Our Rot1 . D: ED. Ceylon,
23rd October, 1961. 

D. P. Mollaaratchy, Esq., 
"Carstairs", 
Nuwara Eliya.
Dear Sir,

We write under instructions from Mr. H. J. G. Marley of Nuwara

You will recall the following facts: 
(1) when arrangements for the purchase of Borakande 

escate by Mrs. Marley and yourself were discussad at 
our office in your presence it was arranged that Mr. 
Marley would lend you a sum of Rs. 50,000/- and that 
you were to pay interest thereon at 21/2% per annum;
by cheque No. V-591427 dated 7th August. 1960 drawn 
in your favour and credited to your Account at the 
Bank of Co don, Nuwara Eliya, Mr. Marley lent you 
the abcvementioned sum of Rs. 50,000/- and interest 
thereon became payable as from i hat date; 40
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(3) at the request of Mrs. Marley and yourself, Mr, Marley
drew a further cheque No. V-591459 on the 18lh by M/S! F.7. & 
November, 1960 for Rs. 17004/- in favour of Messrs, fs.lo.^"1"" 
De Silva & Mendis, being legal expenses involved for —Continued 
the purpose of the completion of the purchase of 
Borakande estate. Tin understanding was that this 
loan would also carry interest at 21/2% per annum 
in so far as your half share of the loan was concerned,

We are instructed by Mr. Marley that you have paid no interest 
10 on the sums of Rs. 5u, OOO/- and Rs. 8,502/- respectively (the latter 

sum being half of the legal expenses above referred to).
Accordingly we art 

the two principal sums 
together with interest 
cheques above referred 
payment forthwith, our 
against you.

We are further instructed that, to enable the purchase of the 
estate to be completed, it was arranged for the Mercantile Bank Limited

20 to lend Mrs. Marloy and you on a joint loan account a sum of Rs. 125,000/- 
with interest as charged by the Bank. This the Bank did against 
the guarantee of Mr. Marley. It was part of the arrangement between 
Mrs Marloy and yourself that repayment to the Bank would be made 
at the rate of at least Rs. <i.0i)0/- per month. Mr. Marley understands 
that only one such repayment was made and. as far as he knows, 
you have made no further payments to the Bank in fulfilment of 
the arrangement above referred to. Interest is thus accumulating and 
this is against the int-.Tests of Mr. Marloy Ho therefore instructs us 
to require you forthwith to pay to the Bank all instalments not

30 already paid. ricfiwe let us hear from you when you have complied 
with this requirement.

Yours faithfully,
Sgd. F. J. & d. de Ha ram.

i now instructed to call upon you to repay 
of Es. oii.iJOiI/- and Rs. 8.502/- respectively 

at 2 1/2% from the respective tlates of the 
to. in the event of your failure to make 
instructions are to institute legal proceedings

Letter sent to M/s F. J

& (J. do Saram.

P 35 
& G. de Saram by the Defendant

Borakanda Estate,
Mahn Edanda 9.11.61M/s. F. J. 

Proctors, 
Colombo. 
Dear Sii>.

YOUR REF. D:EJ3
With reference to your letter of 23rd October I wish to inform 

you that I have asked Mr. J. C. Thurairatnam Advocate to meet 
Mr David Martensz of your Firm in connection with the matter contained 
therein.

p is
Letter sent to 
M/s F.J.&G.de 
Saram by the 
Defendant- 
9. II. 61
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Thurairatnam informs me that ho is in consultation with 
M/SF.J. &G,d« Mr. David Martensz and I shall write to you after the discussions 
De?end*nt.-e with these two gentlemen are concluded.
9. 11.61

Yours faithfully. 
Sgd. D. P. Mellaratchy

D19 
Letter sent to Lt ly
Siiavaencrown e Letter sent to Clarence L. de Silva, Crown Proctor Ambalangoda, 
5ffi tffc by the Defendant
Defendant12. ii. 61 Borakanda Estate.

(P3) Maha Edanda 10
12th November 1961. 

Clarence L. de Silva Esq; J.P.U.M. 
Solicitor,
Crown Proctor & Notary, 
Ambalangoda,

Dear Sir,
BORAKANDA ESTATE.

Your letter dated 12th October 1961 comes as a complete surprise 
to mo, but nevertheless fortifies me in my baliof that your client is 
suffering from a total loss of memory as a rasult of which she is 20 
giving you wrong instructions.

Your client is well aware thai; Mr. Marley, who had made the 
largest cash contribution towards the purch i* > of tho Estate, had made 
it an Express Condition precedent before the purchasa of tho Estate 
that I should give up all other work of any kind in order to devote 
my Entire time and Energy towards the management of the Estate. 
Your client had agreed arid accordingly I had given up all other work 
and I am managing the Estate. Your Client's request that the manage­ 
ment of the Estate be handed over to her cannot be considered in 
any circumstances. 30

In respect of the other queries contained in your letter 1 am 
under no obligation to answer them as long as her lawfully appointed 
Agent and Attorney Mr. Jaleel continues to act on her behalf in respect 
of her half share Mrs. Marloy has written to me on saveral occasions 
not to have any direct communications with hor but to have all dealings 
with the said Mr Jaleel, which I am doing You will appreciate that 
till such time as there is a lawful renunciation of the appointment 
of Mr. Jaleel as Agent and Attorney I am accountable to nobody elso.
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1 am compelled to take up this position because I have documentary D 19
a i , . tr -r^ • • •,,,-, , , • j, -i Letter sent toproof that a certain Mr. Payoe is going about the country stating that curence L. de 

he has taken over the Management of the Estate. He has also gone c'rown Proctor,
to Galle, Balapitiya Courts, the Bankers and to the Rubber Control 
Office Colombo and made defamatory statements concerning me. These 12- "• *' 
are in the hands of my lawyers who are considering taking legal action —Cor""'ued 
against Mrs. Marley and this man Payoe for damages.

In view of all that I have stated above I shall cons ider replying 
to your several queries if your instructions como from Mr. Jaloel and 

10 not from Mrs. Marley.
Your faithfully,

Sgd. D. P. Mellaaratchy
Managing Partner. 

Compared by:- Intld.
I, D, A. Kumarasiri, Secretary, District Court, Balapitiya do hereby 

certify that the foregoing is a Certified Copy of the Documents 
(DIA, D2 and D3 not printed) in D. C. Balapitiya Case No. M/1207.

Sgd ..
Secretary, District Court,

20 Balapitiya. 
10th November, 1964.

D 20 D 20 
Letter sent to Advocate J.C. Thurairatnam by David Martenz Advocated, a

Thurairatnam by
David MarteilSZ David Martensz

F. J. & G deSaram
Our Ref D/dr. 
Colombo

13th November, 1961 
J. C. Thurairatnam, Esq., Advocate,

30 Law Library, 
Colombo.

Mr. Thurairatnam,
Referring to your recent call on the telephone, I look forward to 

the personal visit which you promised to make with regard ta Mr Marley 
and Mr. Mellaaratchy. I have this moiv.ing had a letter urging me to
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P 20

Letter sent to 
Advocate J. C. 
Thuralratnam by 
David Martensz 
13. I 1 . 61 
—Continued

filo action immediately for the recovery of the monies owing to Mr. Marley, 
and he will be very annoyed if I do not do so immediately. In feet 
it is possible that he may instruct me to send the papers up to 
Nuwara Eliya at once for action to be filed this week.

me
I do hope therefore 
sometime within the

that you will make 
next day of two.

a point of co ming to see

P. S. Copy of this goes to Mr. Marley.
Intld. D. M.

Yours sincerely,
Sgd. David Martensz

10

D35
Letter sent to 
the Defendant 
by Clarence L. 
de Silva- 
22. II. 61

D 35
Letter sent to the Defendant by Clarence L. de Silva

Registered Post.
"Jayanthi"
Randombe,
Ambalangcda.

22nd November 1961.
Don Peter Mallaaratchy 
Borakanda Estate, 
Maha Edanda. 
Ambalangoda.
Dear sir,

Esq,

20

BORAKANDA ESTATE
With reference to your letter dated 12th November 1961, I am 

intructed by my client Mrs. E. F. M. Marley to state that the alle­ 
gations contained therein are unfoundod and false and have bsen made 
in the hope that she would acquiesce in the colossal fraud you have 
perpetrated on her. For the present, my client notes your refusal to 
comply with the lawful requests contained in my letter of 12th 
October 1961.

Since you have contributed only Rs. 25.000/- out of the consideration 
<;f Rs. 42f),uOi.)/- for the purchase of the estate, I suggast that you sail 30 
your interests to my client, or that you purchase her interests if you 
are in a position to do so.

Yours faithfully,
Sgd t (\ L. de Silva
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D 36 D3'
" J Letter ssnt to

Letter sent to Clarence L. de Silva by the Defendant (with envelope) siit^by'the e'
Defendant (with 
envelope) 
8. 12.61

Borakanda Estate.
Maha Edanda.
8th. December. 1961 

Clarence L. de Silva J.P , TJ.M. 
Solicitior,
Crown Proctor, & Notary, 

10 Ambalangoda,

Dear Sir,
BORAKANDA ESTATE.

With reference to your letter dated 22n;l November 1961 I have 
to reiterate that all the allegations contained in my letter dated 12th. 
November 1961 are well-founded and true. If you are interested you 
may, after prior notice. peruse the documentary proof I have of every 
allegation I had made.

Your client is obviously smarting under the fact that I have refusod 
to be a party to her attempt "to rob her elderly husband for her "ain 1 '. 

20 She seems to have forgotten the numerous letters she has written to 
me towards that end.

Pleaso ask your client what her contribution was towards the con­ 
sideration of Us. 425.000/- for the purchase of the est-nto ?

Mr. Marley had, in consideration of the faith and affection he had 
in me. made the largest contribution towards the purchase of the estate 
and insisted tha! I should be in complete charge of the Management. 
Under no circumstances would I be a party to the betrayal of this 
trust and 1 would request you to intstruct your client accordingly.

With regard to your suggestion that I sell my interest to your 
client, T would refer you to previous correspondence I had with your 

30 client on this subject.

Yours Faithfully,
Sgd... 

(D. P. Mellaaratchy)
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••03«
"Letter 'sent to 
Clarence L. de. 
Silva by the 
Defendant (with 
envelope) 
8.12.61 
—Continued

(Envelope)
Per Registered Post

Ambalangoda 

6675

from:-

Clarence L. Do Silva Esq. J.P..U.M.
Solicitor

Crown Proctor & Notary, 
"Jayanthi"
Randombe, 10 

Ambalangoda.
Peter Mallaaratchy 
Borakanda Estate, 
Maha Edanda.

D 21
Letter sent to' 
Advocate J. C. 
Thurairatnam by
David Martensz p. J. & (J. de Saram
I L, I. oZ

D 21 
Letter sent to Advocate J. C. Thurairatnam by David Martensz

Colombo,
12 Jan. 1962.

Dear Mr. Thurairatnam, 20 
I am going to Nuwara Eliya on 19- January and will bo seeing

the Marleys.- Please lot me know before then full details of any proposals.
This is urgent.

Yours. . .
Sgd. D. E. Martonsz

D 22
Letter sent to 
H. J G. Marley 
by David 
Martensz 
3. 2. 62

022 
Letter sent to H. J. G. Marley by David Martensz

David Martensz
D/dr.

.'.rd February, 1962. 30 
11. J. G. Marley Esquire, 
'"Garoopna". 
Nuwara Eliya. 
Dear Mr. Marley,

I have been trying to push Mr. Mellaaratchy into taking some 
kind of active step and eventually I had a call from his lawyer 
and him yesterday
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You will remember that when we all met at your house in LetterDsent to
February of last year, I advised you and Mrs. Marley and told Mr. ^
Mellaaratchy that the most sensibb plan would be for him to buy
Mrs. Marley's half snare and thus put an end to the present intolerable _Lc 'ontinued
situation.

When they called on me yesterday they told me that they have 
now come to the same conclusion and that Mr. Mellaaratchy is now 
arranging to sell some other property of his and is willing to buy 
Mrs. Marley's half share. For this purpose, he will pay off the 

10 bank, he will re-pay the money lent by you, he will re-pay the 
Rs. 50,0(X)/- provided by Mrs. Marley, he will pay the Rs. 17,000/- 
odd paid by you on account of legal expenses and he will take over 
the responsibility of the mortgage to Mr. de Silva.

My very strong advice is that you and Mrs. Marley should agree 
to this proposal. 1 am well aware that you may both feel that 
Mrs. Marley should be entitled to half share of tho profits from 
the estate since date of purchase-this I will of course try to extract 
from Mr. Mellaaratchy. It is my definite opinion however that you 
would both be far wiser to forego any such profit if you can only 

20 get your capiial back and be quit of a hopelessly unsatisfactory 
state of affairs. I repeat that this is my advice and I must very 
seriously warn you both that, if you can be re-paid on the lines 
abovomention<3d, you are going to be jolly lucky - you will be saved 
a lot of legal expense and you will also be suved aJl the worry and 
anxiety which you have bot'n exi>< riencing.

I again say - get your capital back and do not worry about 
minor details, even if you Icse a bit of money. There are many 
occasions when it is far wis-jr to cut one's loss and be free from 
anxiety.

30 The matter is urgent it will take time to complete the details- 
and. if Mr. Mollaaratchy s sale of his other land materialises, we 
must go straight ahead without losing time. Please therefore send 
me a telegram on receipt of this letter, telling me whether or not 
you agroe to the above proposal.

Your sincerely,



275

D 37
Plaint in District 
Court, Balapitiya
case NO. M/uo7 Plaint in District Court, Balapitiya Case No. M/1207.
6. 2. 62

In the District Court of Balapitiya.
Eileen Florence Mary Marley of "Garoopna" Nuwara 
Eliya,... ........ . .! . ... .. ...Plaintiff.

No. M-1207. " vs.
Don Peter Mellaaratchy of Boraknnda Estate, Alaha 

' Edanda, Karandeniya, Ambalangoda. Defendant.

The 6Ui day of February, 1962.
The plaint of the abovenamed plaintiff appearing by her Proctor 10 

Clarence L. de Silva states as follows:-

1. The defendant resides at the abovementioued place and the 
land which is the subject matter of this action is situated within 
the local limits of this Court.

2. On the Deed No. 1419 dated 29fch November 19,i(). attestjd by 
S. Gunasekera Notary Public the plaintiff and the defendant became 
the purchasers of the estate, plantation and premises called and 
known as Maha Borakanda Division in extent 399 Acres 2 Roods 
and 20 Perches morefully described in the second schedule of the 
said deed and in the schedule annexed hereto for a sum of 20 
Rs. 425,000 of which consideration the defendant paid only a. sum 
of Rs. 25,0()()/-.

3. To the best of the plaintiff's knowledge and information the 
aforesaid estate has, inter alia,

(a) A coconut plantation spread over an area of abouh 59 
Acres and other trees of value;

(b) A cultivation of paddy within an area of about 5 acres.
(c) A rubber plantation on an extent of ovoi- 300 Acres,

In addition to the above there are on the said estate s?ver.il 
buildings, bungalows, a rubber factory, machinery and other equipment. 30

4. FIRST: FOR A FIRST CAUSE OF ACTION
The defendant agreed with tho plaintiff to manage the s;iid 

estate and render true accounts to her, and send the produce derived 
from the property to the brokers Messrs John Keel Thompson Whi o
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Ltd., at Colombo, requiring them to pay the proceeds of sale of all nalnt°n3̂ , itl, let 
produce to the Mercantile Bank Ltd., Colombo to be credited to a court,
general account in the name of the said estate for the benefit of the Case NO. 11/1207 
plaintiff and the defendant. -continued

5. The defendant has failed and neglected to ronder to I tic 
plaintiff an account of the income dorived from the said estate, and 
of the expenditure, if any, incurred thereon and to adhere to the 
terms of the agreement referred to in the proceeding paragraph. The 
plaintiff estimates hev half share of the nett income from the 

10 coconut, paddy and rubber at Us, .'1V.500/- as from 1st December. 1960 
up to date.

(). A cauN3 of action has arisen to the plaintiff to sue the 
defendant for an accounting and to claim from him the sum of 
Rs. 32,5()0/- with legal interest thoreon. and the plaintiff claims the 
said amount of such other sums M may be found by the Court to 
be justly due to the pLuntiff from the defendant.

7. SUCOND. AND FOR A SHCOND CAl'SE OF ACTION: The 
defendant has since November 1960 unlawfully tapped immature 
rubbov trees si and! us.' on an extent of about 25 acres and slashed 

20 the barks of several well-grown budded rubber trees standing on the 
said estate, and has caused loss and damage to the property. The 
plaintiff estimates her damage to Rs. lO.OOO/ .

A Cause of action has arisen bo the plaintiff to claim from the 
defendant the said sum of Rs. lO.ODO/ with legal interest thoreon 
and the plaintiff claims the said amount or such other sum as may 
be found by I be Court to be juslly due to the plaintiff from the 
defendant.

8. THIRD. AND FOR A THIRD CATSE OF ACTION. The 
defendant without the consent of tho plaintiff has cut three valuable 

30 jak trees standing on the said estate and has thereby caused damage. 
The plaintiff assesses her damage at Rs. 5( >()/-. A cause of action 
has arisen to the plaintiff lo claim from the defendant the said 
sum of Rs. 500/- with legal interest thereon, and the plaintiff claims 
the said amount or such other sum as may be found by the. Court 
to be justly due to the plaintiff from the defendant.

9. The defendant has failed and neglected to meet tb/1 plaintiffs 
claims and has wrongfully refused to give information on th<> "meters 
and things herein averred or to give over the management of the
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to the Pontiff.

10- FOURTH. AND FOR A FOURTH CLAUSE OF ACTION. The 
flefenclant "as neglected a cultivation of about 24 Acies of budded 
rubber trees planted in or about the year 1959, rendering the .said 
cultivation useless by such neglect. The defendant has also failed 
and neglected to manure the rubber plantations on the property 
herein described and to sulphur dust them, with the result that the 
plantations have deteriorated, and the yield from the tappablo trees 
has been considerably diminished. The plain Jiff estimates her damage 
at Rs. 13,000/-. A cause of action has arisen to the plaintiff to claim 10 
from the defendant the said sum of Rs, 13,000/- with legal interest 

• thereon, and the. plaintiff claims the said amount or such other sum 
as may be found by Court to be justly due i<» the plaintiff from 
the defendant.

11. FIFTH. AND FOR A FIFTH CATSE OF ACTION. The 
plaintiff has from time to time advanced to tho defendant a sum 
aggregating about Rs. 11,523/27 on the faith of his representations 
that he was short of funds for the purpose of managing the said 
estate. The defendant has failed and neglected to account to the 
plaintiff or to refund to her the money so advanced. A caus? of 20 
action has arisen to the plaintiff .to claim from the defendant the 
said amount with legal interest thereon, and the plaintiff claims the 
said amount of Rs. 11,523/27 or such other sum as may bo found 
by the Court to be justly due to the pMntiff from tho defendant.

,12. By reason of the facts and circumstances hai-eiu set out, it 
has become necessary to appoint a Receiver for the prcvnrvation or 
better custody or management of tho said property and to remove 
the defendant from the possession or custody hereof till oh. 1 final 
determination ;>f this action.

Wherefore, the plaintiff prays for 30
(a) An order on the defendant for an accounting:
(b) Judgment against the defendant in the sum of

Rs. 67,523/27 with legal interest thereon; 
(c.) Tho appointment of a Receiver in tormu of Section 671

of the Civil Procedure Cwte (Cap. 101)
(d) Costs:
(e) Such other or other relief as to the Court shall seem 

meet.
Sgd. C. L. de Silva 

Proctor for Plaintiff. 40
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THE SECOND SCHEDULE ABOVE REFERRED TO: D1 . P 3?

rlaint in LM strict

All that estate plantation and premises called Maha Borakanda 
Divison lying to the South of the Government High Road from 
Ambalangoda to Elpitiya being a portion of Maha Borakanda Estate 
described in the first Schedule hereto and depicted in the said survey 
plan N<>. 1576 situated at Karandeniya aforesaid and containing in 
extent three hundred and ninety nine Acres two roods and twenty 
Perches (8!)!)a-2R-20P) inclusive of the estate road and is comprised 
of :—

10 (a) All that portion marked Lots PF (14 markings) Bl, C 
16, 17. 17 1 . 17 2 . D, NC (2 markings) Fl, F2, Gl, G2, 18, E, 19, 
21, 2<>2 . 2<;'. 22 B2 , 28 Cinnamon blocks A and C. 24'. Jungle, 25, 24-. 
.Tangle 26. Cinnamt n Bkcks B and D, 27', 27-, 27\ 28 and bungalow 
premises in the said survey plan No. 1576 and situated at Karandeniya 
aforesaid and bounded on the North by land of Simaris de Silva, 
Field of Ambalangoda People, Kosatu Oya, Field of Ambalangoda 
People. Crown Field. Road, leading to Government High Road from, 
Ambalangoda, to Elpiuiya. Field of Cocilino Aratchi, Field of Ambalaugoda 
People, Field of Suwaueris, Owita land of Suwaneris, Diviangewela

2.) claimed by Sidorisa, Garden claimed by Thommayahakuru Agoris, 
Garden of Dambuluge Agan, Garden of Howahakuru Saidoris, Garden of 
Hewahakuru Laida, Garden of Suwandahakuru Gaidirise, Road leading 
to the Government high Road from Ambalangoda to Elpitiya, Garden 
of Thommayahakuru Agoris. Garden of Colombago Lamaneris and 
garden of Hewahakuru Sandoris. on the East by Puwakgahawola of 
Thommayahakuru Eliso and Diyanchi, Owita land of Illandaridewa 
Jano. Estate Road, Portion of the same land (Kirinugo; Highlands 
claimed by villagers, Fields and Highlands of Kalupaaanag) Jandoris 
Silva and s"veral others, (Y.>wn Land, Fields and High lands

30 claimed bv Villagers and Highlands of Nandorisa and oihors. on the 
South by Highlands claimed by Villagers, Fields claimed by Villagers. 
Highlands of Kalupahanage Jandoris Silva and several others, Fields 
and Highlands of Kalupahanagj Jandoris and several others, Highlands 
of Xandorisa and ethers. Fields of Endoris Kankanama and fields of 
Denis Silva and on the West by Fields claimed by villa-gar», Egoda- 
welawatta of Semaneris Mudalally, lands of Hendrick Singho and 
others, Highlands of Balasuriya, Owita of Kaluhakuru Saineris, 
Kcsgahaduwa oi Kaluwahakuru Saineris-i and Peduruwahikuru Supina 
Jgalanaidegewel-i of KaJuwahakuru Inguwa deceased and lands of

40 Peduruwahakuru Gomis:-i, Kaluwahakurn Jedo and others, Delgahawat'^i
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piaint?rv3District Kumbura of VV. Danciis, land's of Kaluwebakuru Agenis and Daonis
court. Balapitiya and containing in extent Three Hundred aad Ninety eight Acres and
6 a 2e 6°' '* Thirty Perches (."98A - OR - SOP), according to said Plan No. 1576.
— Continued

(b) All that portion marked NC in the said Survey plan 
No. 1576 and lying between the Government High Road, 
to Ambalangoda and Kosatu Oya marked in the said 
plan and situated at Karandeniya aforesaid and bounded 
on the North, East and South by land belonging to the 
Government and on the West by Road leading to the 
Government High Road from Ambalangoda to Elpitiya 10 
and containing in extent One Acre and Sixteen Perches 
( 1A - OR - 16P ) according to the said survey plan 
No. 1576 and

(c) All that portion marked PF and lying to the North of 
Lot 21 in the said Survey Plan No. 1576 situated at 
Karandeniya aforesaid and bounded on the North, East, 
South and West by Fields claimed by Villagers and 
containing in extent One Rood and Fourteen Perches 
(OA - 1R - 14P) according to the said Survey Plan 
No. 1576. 20

Sgd. <J. L. de Silva 
Proctor for Plaintiff.

P2I P 21
Answer Filed in
S^TaVe Answer Filed in District Court, Balapitiya, case No. M/1207
No. M/1207
20.2.64 In the District Court of Balapitiya.

Mrs. E. F. M. Marley of "Garoopna" Nuwar i Eliya. 
.. ...... ..... ... ...... ... ... Plaintiff.

Xo. M/1207 Vs.
D. P. Mellaaratchy of Borakanda Estate Maaa 
Edanda Karandeniya, Ambalangoda... . Defendant 30

On this 20th day of February, 1964.
The answar of the defendant abovenamed appearing by Miss 

H. S. Seneviratno his Proctors states as follows:-
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1. This defendant admits the jurisdiction of this Court to hear and P 21 
determine this action and also averments in paragraphs. 1, 2 and 3 of District court, 
the plaint subject to the express denial of the allegation in paragraphs N^.^TIo 
1 .in regard to the defendant's residence. 20.2.64.

— Continued
2. The defendant denies paragraphs 4, 5, 6, 7, 8, 9, 10, 11 and 12 of 

the plaint subject to the express admissions contained therein.

3. The plaintiff and the defendant purchased Maha Borakanda 
Estate and became entitled thereto in equal shares. By Agreement the 
defendant was in sole management thereof until about th" 20th 

10 February 1962.
4. On the 2<>th February 1962 the plainriff and her husband along 

with some thugs wrongfully took forcible, possession of the said estate 
from the defendant. Also the plaintiff on the night of the 20th February 
1962 dishonestly and fraudulently removed from the said Estate rubber 
of the approximate value of Rs. 15,000/- and coconuts of the approxi­ 
mate value of Rs. 4000/-. The books of accounts kepi under the 
directions of the defendant wtm on the osrale at all relevant times 
and have not been available* to the defendant aftor the 20th February 1962.

f>. .As at the 20th February 1962 the defendant had expended a 
20 siim of about 20,000/- of his own money in running the estate and 

the defendant's personal belongings on the said estate was of the value 
of Rs. 2000/-.

6 On the. 20th I'Vbiuary 1962 the plaintiff had fradulently purported 
to lease the entirety of the said Estate by indenture of lease No. 3P>41 
at'esterl by V. A. P. Natv^yakkara Notary Public.

7. On and after the 20th February 1962 th'J defendant wrongfully 
deprived of his rightful possession of the said estate and of his 
belongings; and the defendant acting on legal advice initiated the 
necessary steps to prosecute the plaintiff criminally and regain possession 

30 of the estate, books of accounts, the rubber and coconuts referred fn 
above and his belongings.

N Thereafter the plaintiff acting by her Proctor Mr. Welikala and 
others entered into negotiations with the defendant as a result whereof 
agreement No. 227 dated 2nd March 1962 by R. M. S. Karunaratne Notary 
Public was enter 3d into by the parties to this action. The said Indenture 
of agreement is annexed herewith marked "A" and pleaded as part 
and parcel of rhis answer. The dofondant theraafrer and in consequence.
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Answer plied in tlloreby abandoned all steps initiated by him in terms of paragraph 
District Court, 7 above and gave up all claims the defendant had against the plaintiff. 
No*PMt 'i5a)7 CMe ^ne P]aintu*f is barred and estopped from resiling from such agreement. 
2a 2- M 9. By the said agreement the plaintiff agreed inter alia to withdraw

this action. Thus the defendant is entitled to have this action dismissed
oven without going into the merits thereof.

FOR A CLAIM IN RECONVENTION.
10. Under and by virtue of the agreement No 227 aforesaid tho 

plaintiff agreed to purchase the undivided one half share of the Maha 
Borakanda Estate belonging to the defendant for a sum of Rs. 100,000/- 10 
in the event of the defendant obtaining the Certificate of consent to 
transfer his ownership of Maha Borakanda Estate in torms of the Tea 
and Rubber Estate (Control of Fragmentation) Act 2 of 1958 to the 
plaintiff.

11. The defendant had duly obtained certificate No. 974 dated 9th 
April 1962 from the Tea and Rubber Estate Control of Fragmentation 
Board.

12. In breach of the agreement the plaintiff has failed and neglectod 
to pay to the defendant the purchase price of Rs. 100,000/- and failed 
to tender duly to the defendant for execution of deed of transfer for 20 
the undivided one half share of Maha Borakanda Estate in favour of 
the plaintiff as provided for in clause 4 of the said agreement. Also 
on the 15th June 1962 the plaintiff unlawfully and fradulently has 
sought to repudiate the said agreement No. 227.

13. In accord with the terms of Clause 12 of tho said agreement 
the plaintiff has now become liable to pay to the said defendant a 
sum of Rs. 100,000/- as liquidated damages.

14. There is now due and owing to the defendant from the 
plaintiff the said sum of Rs. 100,000/- and the defendant by way of 
;i claim in i-econvention is entitled to Judgment in a sum of Rs. 100,000/- 30 
with logal interest-at .">X> per annum from 15th June 1962.

Wherefore tho defendant prays: -
(a) that the plaintiff's action bj dismissal.
(b) for judgment against the plaintiff in a sum of Rs.100,000/- 

with legal interest at 5% pr»r annum from the 15th 
June 1962 till payment in full;

(c) for costs and
(d) for such other and further relief us to this Court 

shall seem meet.
Sgd. H. S- Senoviratne 40 
Proctor for Defendant
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10

Settled by:-
Mr, Norman Waidyaratne 
Mr. J. ( 1 . Thurairatnam 
Mr. C. Thiagalingam (?.C • 

Advocates.

Compared by:- Intld.
I. I). A. Kumarasiri, Secretary, District. Court. Balapitiya, do hereby 

certify that the foregoing is H Certified Copy of the Answer in 
D. C. BaJapitiya Case No. M l?i>7.

S^d
Secretary. District Court. 

Balapitiya. 2<i. 11. 64.

P2!
Answer Tiled in 
District Court 
Balapitiya, Case 
No. M/1207 
20. 2.64 
—Continued

D 31
Deed of Le&so No. 3341 attested by V. A. P. Nanayakkara,

Notary Public

Victor A. P. Nanayakkara. 
Proctor S. C. & Notary Public. 
Prior Registration:- dalle 

20 Parts of F. 115/145 now at 
Balapitiya bind Registry.
LKASK' N () . ,1311

THIS IINDKXTl'RE of lease made and entered into at Colombo mi 
I his Twentieth day of Februan , One Thousand Nine Hundred 
and Sixty Two Between .Mrs. Eile.'n Florence Mary Ma rley of (iaroopna, 
Nmvai a Eliya, presently at tlie (Jallo !•';;.<•(• Hotel, Colombo (hereinafter 
called and referred to as th<A Lessor of the one part and (la mini 
Aboysinghe Wijesekera Jayatilleke of "Guru watte Wallauwa" Meetiyagoda 
and Danapala Gunnsekera of No. 85. SubadraraniH Road. Xuue^oda 

30 (hereinafter called and referred to as the Lessee) of the other part.

D3I
Deed cf Lease 
No. 3341 attes­ 
ted by V. A. P. 
Nanayakkara, 
Notary Public 
2P. 2. 62

That for and in consideration of the sum of Rupees Fiye Hundred 
(Rs. 500/-) lawful money of Ceylon being rent for the first month of 
the term hereof (the receipt whereof thesaif) Lessor hereby admit and
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Deed of Vease acknowledge) and of the further rents to be paid by the said Lessees 
ted" b 34 y a"ep" ^le*r- neirs executors administrators and assigns as hereinafter provided 
Nanayakkara, unto the Lessor her heirs executors administrators or assigns and in 
2o°V62." 'c consideration of the covenants provisions and agreements hereinafter 
-Continued contained on the part and on behalf of the Less 3::<a and their aforewritten to 

be paid observed and performed the said Lessor doth hereby lot, lease and 
demise unto the said Lessees their heirs executors administrators and 
assigns all that and those the premises fully described in the Schedule 
hereto. Together with all and singular the rights, privileges, easements, 
servitudes and appurtenances whatsoever to the said premises belonging 10 
or used enjoyed therewith or reputed or known as part and parcel 
thereof and all the estate right titla interest claim and demand what­ 
soever of the lessor in to out of or upon the same.

To Hold the said premisos hereby demisod with all and singular 
the rights and appurtenances thereto belonging unto the Lessees their 
heirs executors administrators and assigns for and during the term 
or period of five years commencing from the Twenty Second day of 
February One Thousand Nine Hundred and Sixty Two fully to bo 
completed and ended YIELDING AND PAYING therefor during the said 
term unto the Lessor hot heirs executors administrators or assigns the 20 
clear sum of Rupees Thirty Thousand (Rs 33,003/-) to bo paid monthly 
at the rate of Rs. 500/- per mons9m commencing from the 22nd day 
of March l%2.

And the said Lessees hereby for themselves their heirs executors 
administrators covenant with tho Lessor her heirs executors adminis­ 
trators and assigns that the Lessees or theiv aforowritton shall and will 
during the continuance of this Lease, pay the said ront hereby reserved 
in manner and on the days and dates hereinbefore provided and 
appointed for the payment of the same and shall and will hold the 
said lease subject to the following obligations on the part of the Lessor 33 
and the Lessees respectively to bo observed and performed viz:-

1. The Lessees undertake to keep the premises in good 
and condition

*>. The Lessees undertake to pay all charges rates acreage 
taxes and other charges due on the leased promises and 
r.oep the Lessor indemnified against all prosecutions 
arising out of the non-payment of the said taxes or 
rates or charges and keep the Lessor indemnified.
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3. The Lessees will possess and enjoy the leased premises Deed^'Lea5e 
and pay the Lessor one fourth (1/4). share of the nott NO. 3341 attes- 
income after deducting all the working expenses which Nanayakka'™,' P ' 
will be aet for the lease rents provided however- the £J0ot^y62Pubjic : 
Lessees will be entitled to pay either the monthly rental —Continued . 
or the one .fourth share of the net income whichever 
is lees and such payment be set off against the rents 
due under thes-e presents.

And lastly the Lessee shall and Will, at the expiration or other
10 sooner determination of the said term peaceably and quietly deliver

up and surrender the said demised premises unto the Lessor or her
.afore-written, in good order and condition, reasonable wear and tear
excepted: Provided 'always and it is hereby declared that if the said
rent hereby reserved or any part thereof shall be in arrears and
unpaid for the space of three months after any of the days or
dates on which the same ought to be paid us aforesaid, whether

.the same shall or shall not have been legally demanded it shall be
lawful for the. Lessor or her. aforewrttten ther3upon or at any time
thereafter, into and upon the said. , demised premises or any part

20 thereof in the name of the whole, to re-enter and the same to have
again repossess and enjoy as in and for her first or former estate
and possession arid thereby determine this demise.

And lastly the Lessor doth hereby for herself her heirs executors 
and 'administrators, covenant with the Lessoes their heirs, executors, 
administrators and assigns, that the Lessee, duly paying tho rent 
hereby reserved, and observing and perforating the covenants and 
conditions herein contained on her part to-be observed and peiformed shall 
and may peaceably and quietly possess and enjoy the said permisses hereby 
dimised, during the said term hereby granted without any lawful 
interruption from or by the Lessor or any person rightfully claiming 

30 from or under

In witness whereof the said Lessor and the said Lessee have 
hereunto and to two others of the same tenor and date as these 
presents set their hands at -the place and on the date aforewritten

; - ;- THE SCHEDULE A BO YE REFERRED TO:

All that Estate plantations and piemwes called Mahaborakanda
'Diyision lying to the south -of , the Government- 'Higli R ;id from
Ambalangpda to Elpitiya being a portion of Maha Bor.ikanda Estate
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depicted in Survey Plan No. 1576 dated 6th November, 1919 made by 
tNed'b3y34vTp" J- H- W - Smith Licensed Surveyor situated at Karandnnia of Ambalangoda 

kkara', ' Division of Wellaboda Pattu in the District of Galle Southern 
2 U ' c Province and containing in extent Three hundred and ninety nine 

-Continued acres two roods and Twenty Perches (A 399 - R2 - P20) inclusive of 
the estate Road, and is comprised of:-

a) AJ1 that portion marked Lots PF (14 markings) Bl, C, 
16, 17, 172, DNC (2 markings) Fl, F2, Gl, G2, L8, E, 
19, 21, 20', 201 , 22, B2, 23, Cinnamon Blocks A and C 24 
jungle, 25, 242, jungle 26 Cinnamon Blocks B and D27 1 , 10 
272 , 28 and bungalow premises in the said Survey Plan 
No. 1576 and situated at Karandeniya aforesaid and 
bounded on the North by land of Simaris de Silva, 
field of Ambalangoda paople, Kosatu Oya, field of 
Ambalangoda people, Crown field, road leading to Govern­ 
ment High Road from Ambalangoda to Elpitiya, field 
of Celino Arachchi, field of Ambalangoda people, field 
of Suwaneris, Owita land of Suwaneris, Diviangewela 
claimed by Sidorisa, garden of Thomaya Hakuru Agiris, 
garden of Dombuluge Agan, garden of Hewahakuruge 20 
Siyadoris, garden of Hewahakurugj Laida, garden of 
Sivandahaknrugo Gaigorisa, road leading from Ambalan­ 
goda to Elpitiya, garden of Thomayahakuruge Agoris, 
garden of Kolombage Lamaneris, and garden of Hewa­ 
hakuruge Sundoris, on the East by Puwakgahawola of 
Thomayahakuruge Elisa. Liyanchi Owita land of llandari- 
dewage Jano, Estate Road, portion of s-«no land (Kirinuge) 
High lands claimed by Villagers, high lands of Knlu- 
pahanago Janoris Silva and several others, Crown land, 
fields and high lands of Kalupahanage Jandiris Silva 3D 
and several others, fields and high lands claimed by 
villagers and high lands of Nandoris Silva and others 
on the South by high lands claimed by villagers, high 
lands of Kalupahanage Silva and sovoral otherss high 
lands of Andoris and others, fields of Endoris Kankanama 
and field of Denis Silva and on the West by fields 
claimed by villagers, Egodawelawatto of Samaneus 
Mtidalali; lands of Hendrick Singho and others high lands 
of Balasuriya Owita of Kuluaraohchige Soneris Koagaha- 
duwa of Halukuruge Seneris and Peduru Hakuru Supina, 43
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Kaluhakuruge Unguwa deceased and lands of Peduru- t>3i 
hakuruge Gomisa, Kaluhakurage Jeda and others No- 
Delgaha watte Kumbura of W. Danoris, lands of Kaluhakuru ted'by v. A. P. 
Agiris and Diyonis containing in extent throe hundred N*t"^kpkuab"'c 
and ninety eight acres and thirty perches (A398-RO-P30) 20.2.62 
according to the said Plan No. 1576. —Continued

(b) All that portion of land marked NC in the said Plan 
No. 1676 and lying between the high road to Ambalangoda 
and the Kosatu Oya marked in the said Plan and 

10 situated at Karandeniya aforesaid and bounded on the 
North, East and South by lands belonging to Government 
on the West by High Road leading to the Government 
High Road from Ambalangoda to Elpitiya containing 
in extent one acre sixteen porches (A1-RO-P16).

(c) A]l that portion of land marked PF Lot 21 in the 
said Plan No. 157(5 situated at Karandeniya aforesaid 
bounded on the North, East, South and West by fields 
claimed by Villagers containing in extent one rood and 
fourteen Perches (AO - Rl - P14).

20 Witnesses who aver and declare 
that they are well acquainted with
the executants and know their Sgd. Eileen Mar ley, 
proper names, occupations and Sgd. G. A. Jayatilleke, 
residences. Sgd. D. Gunasekera.

Sgd. R. G. Samaranayake.
Sgd. N. .Tayawardene. Sgd. Victor A. P. Nanayakkara.

Notary Public.

I, Victor Austin Porara Nainyikkmi of Colombo in tho Island 
of Sri Lanka do hereby certify and attest that the foregoing

30 Instrument having basn duly read over and explained by me the said 
Notary to Mrs. Eiloon Florence M-u-y Marley who signed as ''Eileen 
Marley71 , to Gamini Abayesinghe Wijesingho Jayacilleko who signed 
as "G. A. Jayatilloke", and to Danapala Gunasekera who signed as 
"D. Gunasekera" the within named executants all of whom are not known 
to me, in the presence of Richard Gregory Samaranayake of No. 26, 
Peters Lane, Dehiwt'.la who signed as "R. G. Samaranayake1 ' and Nalanda 
Jayawardene of Gimaralanda Estate Baddogama who signed as " N. 
Jayawardone" the subscribing witnesses thereto both of whom are known 
to me, the same was signed by the said executants and also by the said

40 witnesses and by mo the said Notary in my presence and 
in the presence of one another all being present at the s:une time 
at the GrJlo Face Hotel in Colombo on this Twentieth day of 
February One Thousand Nine Hundred and Sixty Two.
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D3I
Deed cf Lease 
No. 3341 attes­ 
ted by V. A. P. 
Nanayakkara, 
Notary Public 
20 2. 62 
—Continued

And I further certify and attest that no consideration was paid 
in my presence and that the Duplicate of this Instrument bears six 
stamps of the value of Rs. 244/- and the original a stamp of One 
Rupee (He. I/-).
Date of attestation )
20th February, 1962.) Sgd. Victor A. P.Nunayakkara.

Notary Public. 
True Copy.

Sgd. Yictor A. P. Nanayakkara
Notary Public 10

D 32
Protocol of 
Deed of Lease 
No. 3341 attes­ 
ted by V. A. P. 
Nanayakkara, 
Notary Public 
20. 2. 62

D 32
Protocol of Deed of Lease No. 3341 attested by V. A. P. Nanayakkara,

Notary Public
Search and Examination 

Title dispensed with
Sgd.

of 
Eiloen Marley,

Prior Registration: Galle 
Parts of F145/145 Now at 
Balapitiya Land Registry 
Lease

Sgd. 
Sgd.

(Illegibly) 
(Illegibly)

70

No. 3341.
This indenture of lease made and entered into at Colombo on this 

Twentieth day of February One Thousand Nine Hundred and Sixty 
Two Between Mrs. Eileen Florence Mary Marley of "Garoopna"Nuwara Eliya 
presently at Gallc Face Hotel. Colombo (hereinafter called and referred 
to as the Lessor) of the one part And Gamini Abeyesinghe Wijesokera 
Jayatilleke of "Guruwatta Wallauwa" Meetiyagoda and Danapala Gunasokora 
of No. 85 Subadrama Road, Nugegoda (hereinafter called and referred 30 
to as the Lessees) of the other part

W1TNESSETH
That for and in consideration of the sum of Rupees Five Hundred 

(Rs. 500/-) lawful money of Ceylon being vent for the first month of 
the term hereof (the receipt: whereof the said Lessor hereby admit 
and acknowledge) and of the further rents to be paid by the said 
Lessees their heirs executors administrators and assigns as hereinafter
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provided unto the Lessor her heirs executors administrators or assigns 
and in consideration of the covenants provisions and agroemonts hereinafter Deed of Lease 
contained on the part and on behalf of the Lessee and their afore- c-sd'by v. A. p. 
written to he paid observed and performed the slid Lessor hereby let, Notary Public 
lease and demise unto the said Lessee their heirs executors adminis- 20 - 2 62 
trators and assigns all that and those the premises fully described in ~Connnaed 
the Schedule hereto together with all and singular the rights, privileges, 
easements, servitudes and appurtenances whatsoever to the said premises 
belonging or usod enjoyed there wit h or reputed or known as part and 

10 parcel thereof and all the estate right title interest claim and demand 
whatsoever of the lessor in to out of or upon the same.

To hold the said premises hereby demised with all and singular 
the rights and appurtenances thereto belonging unto the Lessee thoir 
heirs executors administrators and assigns for and during the term or 
period of five (a) years commencing from the twenty second day of 
February One Thousand .Nine Hundred and Sixty T\vo fully to bo 
completed and ended Yielding and paying therefor during the 
said term unto the Lessor: her heirs executors administrators or assigns 
the clear sum of Rup.w Thirty Thousand (Rs, 30,OOU/-) to be paid 

20 monthly at the rate of Rs. 5()0/- pet- mensem Commencing from the 
2? day 'of March 1902.

And the said Lessees hereby for themselves thoir heirs executors 
administrators covenant with the Lo.s-ior, her heirs executors adminis­ 
trators and assign* that the Lessee or their aforowritton shall and will during 
the continuance of this Lease, pay the said rent hereby reserved in manner 
and on the days and dates hereinbefore provided and appointed for 
tho payment of the stm3 and sh ill and will hold t lie said least.1 
subject to tho following obligations on the pari of tho Lessor and the 
Lessee respectively to be observed and performed viz:-

30 (1) The Loss3os undertake to keep the lease premises in
good order condition.

('^) Tho Lessee^ undertakes to pay all charges rates acreage 
taxes and other charges due on. tho leased premises 
and keep tho lyssor indemnified against all prosecutions 
H rising out of the non payment of the snid taxes or 
rates or charges, and keep the Lessor indemnified.

>v .°>) The Lessees will possess and enjoy the based premises 
and pay the Lessor one fourth shavo of tho net income 
after deducl'iim1 gall the working expenses, which
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will be set off for the lease rents provided however 
that the Lessees will be entitled to pay either the 
monthly lease rents or one fourth share of the net 
income which ever is less and such payment will be 
a set off for the lease rent due under Thes<: Present.

And lastly the Lessee shall and will, at the expiration or other 
sooner determination of the said term peaceably and quietly deliver up 
and surrender the said demised premises unto the Lessor or her 
aforewritten, in good order and condition, reasonable wear and tear 
excepted: Provided always and it is hereby declared that if the said rent 10 
hereby reserved or any part thereof shall bain arrears and unpaid for 
the space of three months after any of the days or dates on which 
the same ought to be paid as aforesaid, whether the same shall or 
shall not have been legally demanded it shall be lawful for the Lessor 
or her aforewritten thereupon or at any time thereafter, into and upon 
the said demised premises or any part thereof in the name of the 
whole, to re-enter and the same to have again repossess and enjoy 
do in and for her first or former estate and possession and thereby 
setermine this demise.

And lastly the Lessor hereby for herself her heirs executors and 20 
administrators, covenant with the Lessee their heirs, exesutDrs, admi­ 
nistrators and assigns, that the Lessee, duly paying the rjnt hereby 
reserved, and obs3rving and performing the covenants and conditions 
herein contained on part to ba observed and perf jrmed shall and may 
peaceably and quietly possess and enjoy the said premises hereby 
demised, during the said term hereby granted without any lawful 
interruption from or by the Lessor or any person rightfully claiming 
from or under

In Witness whereof the said Lessor and the said Lessees have 
hereunto and to two others of the same tenor and date as these 30 
presents set their hands at the place and on the date aforewritten

THE SCHEDULE ABOVE REFERRED TO:

All that estate plantation and premises called Maha Borakanda 
Division lying to the south of fcne Government High Road from 
Ambalangoda to Elpitiya being a portion of Mahaborakanda Estate 
depicted in Survey Plan No. 1576 dated 6th November, 1919 made by 
J. H. \V. Smith Licensed Surveyor situated at Kurandeniya of Ambalan- 
goda Division of Wellaboda Pattuwa in the District of Galle Southern 
Province and containing in extent Three hundred and ninety nine 
acres two roods and twenty perches (A399/R-2-P20) inclusive of the 40 
estate road and is comprised of:-
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(a) All that portion marked lots PF (14 markings), Bl, Protofol 302f 
C. 16, 17, 172 D. XC (2 markings) Fl, K?. Gl, (12. 18, E, Deader 
19, 21, 202 20 l 22. B2 23. Cinnamon Blocks A and. t*d'by v. A 
C/24, Jungle, 25, 242 Jungle. 26. Cinnamon Blocks Jffi^pjlb'ic 
H and I) 27', 272 , 27\ 28, and bungalow promises in 20- 2 - 62 
the said Survey Plan No. 1576 and situated -it Karan- ~~ 
deniya aforesaid and bounded on the North by land 
of Simaris de Silva, field of Ambalangoda people, 
Kosatu Oya, field of Ambalangoda people, Crown field,

10 road loading to the Government High road from
Ambalangoda to Elpitiya, field of Cecilino Aratchy, 
field of Ambalangoda people, field of Suwaneris, owita 
land of Suwaneris, Diviyangowola claimed by Sidorisa, 
garden claimed by Thomaya liakuru Agiris, garden 
of Dambulugo Agan. garden of Hewahakuru Siyadoris, 
garden of Hewahalmru Laida, garden of Sevendahakuru 
Gaigorise, road loading from Ambalangoda to Elpitiya, 
garden of Thomavahakuru Agiris. garden of Kolambage 
Lamaneris, and garden of Uowabakuru Sundoris on

20 . the East by Pawakgahawela of Thommayahakuru Elise,
Liyanchi owita land of Illandaridewojano, Estate road, 
portion of same land (Kirimige) high lands claimed 
by villagers, high lands of Kalupahanage Jandoris Silva 
and several others. Crown land, fields, and high lands 
of Kalupahanage Jandiris Silva and several others^ 
fields and high lands claimed by villagers and high 
lands of .Nandoris Silva and others on the Smth by 
high lauds claimed by villagers, fields claimed hv 
villagers, hiyh lands of Kalupahan:-',g;» Jandoris Silva,

30 and several others, highlands of Xandoris and others,
fields ( f Endoris Kankanama, and. fields of Donis Silva 
and on the \Vrest by fields claimed by villagers. 
Egodawelawatte of Seman* risMudalali, lands of Hendrick 
Singho and others, high lands of Balasuriya, owita 
of Kaluaratchige Sei;eris Kesyahaduwa. of Kaluhakimige 
SiiHu-is and Pedura llakuru Snpina.

Kaluhakuruge l T n^aw,i, deceased and lands of Peduru 
Hakuru (Jomisa. Kt'liihakuru Jcd , and others, Dalgaha- 
watte Kumbuva of W. Danoris, lands of Kaluhakuru

40 Agiris and Diyonis containing in extent Threj hundred
and ninety eight acres and thirty perches (A398-RO-P30) 
according to the said Plan JSo. 1576.
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(b) All that portion of Jand marked NC in the said Survey 
Plan No. 1576 and lying between the high road to 
Ambalangoda and the Kosatu Oya marked in the said 
Plan and situated at Karandeniya aforesaid and bounded 
on the North, East and South by lands belonging to 
Government on the West by the road leading to the 
Government high road from Ambalangoda to Elpitiya 
containing in extent one acre and sixteen perches 
(A1-RO-P16).

(c) All that portion of land marked PF lot 21 in the said 10 
Plan No. 1576 situated at Karandeniya aforesaid bounded 
on the North, East, South and West by fields claimed 
by villagers containing in extent one rood and fourteen 
perches (AO-R1-P14).

Witnesses who aver and declare that
they are well acquainted with the Sgd. Eileen Marley 
executants and know their proper Sgd (Illegibly) 
names occupations and residences. Sgd (Illegibly)

Sgd R. G. Samaranayako
Sgd N. Jayawardena Sgd. Victor A. P. Nanayakkara 20

I Victor Austin Perera Nanayakkara of Colombo in the Island 
of Sri Lanka do heroby cortify and attest that the foregoing Instrument 
having been duly raad over and explained by mo the said Notary to 
Mrs. Eileen Florence Mary Marie/ who signed as "Eileen Marley", to 
Gamirii Abeysinghe Wijesekera Jayatilleke who signed as "G. A Jaya- 
tilleRe", ;md to Danapala Gunasekera who signed as "D. Gunasekora" 
tiie within named executants all of whom are not known to me in 
the presence of Richard Gregory Sumar.uiavako of No. 26 Peters Lane 
Dehiwala who signed as "R. G. Samarauayake" and Nalanda Jayawardene 
of Gimaralanda Estate Baddogann who signed aa "N. Jayawardene" 30 
tho subscribing witness33 tlur -L;> b /t'i of whom are known to me, the 
same was signed by the said Executants, and also by the said witness39 
and by mo the said Notary in my presence and in tho presence of 
one another all being present at the samo time at the Gallo Face Hotel 
in Colombo on this Twentieth day of February One Thousand Nine 
Hundred and Sixty Two.

And I fuither certify and attest that no consideration was paid 
in my presence and that tho Duplicate of this Instrument bears Six 
Stamps of the value of Rs. 244/-and the original a stamp of One Re I/-.

Sgd. Victor A. P. Nanayakkara 40
Notary Public 

Date of Attestation 
20 February 1962.
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Statement made to Dehiwala Police by S. Weerawardena. ™
EXTRACT TAKEN FROM THE M. 0.1. B. OF DEHIWALA POLICE 

Date:- 20. 2. 62 Time 8.55 p.m. Page 319 Para 377 
COMPLAINT OF THREAT.

Mr. SHELTON WEERAWARDANA, Age 29 yra. Planter of Borakanda 
Estate, Maha Eclanda.

Residing at above address appeared at the Charge Room and 
complains thus :-

10 Today on 20. 2. 62 at about 4.20 pm. Kumarasingha one of my 
labourers came running to the rubber field where I was inspecting 
the work and told me that a party of about 50 armed with guns 
have come to the Bungalow and they are awaiting for you to harm 
you. He also said it is not advisable to be here now and to get 
a car to take my Mrs. home. I immediately wont to a friend of 
mine and got a car and came aback to tho Bungalow. When I came 
to the Bungalow I saw about 80 to 90 people, mon and women 
round my bunglow. Before I got down from the car about 30 men 
armed with guns and swords came near the car and told mo to

20 leave the Estate immediately. If I dont loave that they will kill me 
and my wife. One of thorn pointed a revolver and said "if you 
lovo a life do according to what we said." I got down from the 
car and went inside the Bungalow where I met Mrs. Marloy Mrs. 
Maiiey, one Jayatillake whom 1 met earlier and two other guests. 
Then Mrs. Marley came up to mo and s-rud that I have taken in 
charge of this Estate and you are not wanted here from now on. 
If you want employment you must take my side and give evidence 
in my case which I have filed at Balapitiya Court. I didn't tell her 
anything and went to my wife and told her to got ready to go

30 home. She immediately got into my car and came with me 
up to the office. There I met Kumarasinghe and David. These two 
labourers told mo that they also want to go with us and they have 
been assaulted and not safe. From the office wo were escorted to 
the entrance of the gate in two other cars. There we were asked 
to stop one chap got down from one of the cars and told me not 
to go to the Polico Station to record my statement. It' you go we 
will shoot you and your wife. From the Estate gate we were escorted 
up to Dehiwala round about in two cars one in front and the other 
in the rear. My car was in the middle. I stopped my car at
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D54 Dohiwala junction and told them that we have to go along High 
Street to my wife's place. Then they said now we are not coming

Police by with you, you can go alone but do not go to the Police Station.
loV2.eS^arden* I saw 4 to 5 guns inside the rear car which was Morris Minor.
—Continuid The people who came to my Bungalow had about 20 to 25 guns. 

After they went off I came to make statement. Signed in English. 
Read over admitted to be correct. Signed P. C. 6428 Wijeratna

T certify that the above extract taken by me correctly;
Sgd. A. Wijesekera P. C. 2749.

P. C. 2749 A. Wijesekera. 10
The above is a True copy of documents of which the original is 

in my custody.
Sgd... .....
The Inspector of Police
Police Station Dehiwala 17.8.62.

Sgd.... ...
Asst. Supdt. of Police Mt. Lavinw 18.9.63.

D 55 D55
Statement
made to Amba- Statement made to Ambalanpoda Police by the Defendant.
langoda Police

EXTRACT FROM THE G. C. I. B. OF AMBALANGODA POLICE 20 
Date. 22.2.63. Time 8.15 a.m. Page 341. Para 498.
DON PETER MELLAARATCHI Age 50 Yrs. Planter residing at Rugate 
Nuwara Eliya. present and states
I am the co-owner of the estate known Borakanda Estate. I have been the 
Manager from the time of its purchase. Mr. Weerawardena had been the 
Superintendent of this estate for Ll months.Last night at about 12.15 a m. I 
got a telephone call from Mr. Weera wardena. He stated that he was forcefully 
thrown out of the estato by Mrs. Marley. Jayatillake and others. Ho 
said that he had to drive his car with wife while a car went ahead 
of him and another followed him. He said that ho informed the 30 
Dehiwala Police. I asked him to come to Mr. Thurairatnam's house 
Kingsly Ed. Then I started off for Colombo met Weorawafdena and 
instructed him to go to Ambalangoda Police and make a complaint 
as the extract from Dehiwala Complaint might get late. Mrs. Marley 
the other co-owner had filed an action in Balapitiya District Courc 
re-garding this estate. Thocaso I understand is for tomorrow. The Case No. 
is 1207. There she clearly stat?s that I am the Managing Partner. 
This is all Read over and explained Sgd. I. P. Girigaham^

True extract taken by me. 
Sgd. P. S. 5225 Subramaniam 40 

Sgd. on Rupee Stamp.
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Agreement No. 227 attested by R.M.S. Karunarante Notary Public. N
Prior Registration Regd. A38/293-295 mmm. Notary 
Galle-Parts of F. 145/145. Balapitiya 5. 3. 62. 2.U3.62 
Now at Balapitiya Land Registry. Sgd. 
True Copy, R- L- 
Sgd. R. M. S. Karunaratne 

Notary Public.
No. 227

This Agreement entered into at Ambalangoda on this 2nd Day 
of March One Thousand Nine Hundred and Sixty Two by and 

10 between Don Peter Mollaaratchy presently of "Reigate" Nuwara Eliya 
(hereinafter sometimes called and referred to as "the vendor" which 
term or expression where the context so required or admits shall 
mean and include the said Don Peter Mellaaratchy his heirs executors 
and administrators) of the one part And Eileen Florence Mary Marley 
presently of "Borakanda Estate", Karandeniya (hereinafter sometimes 
called and referred to as "the purchaser" which term or expression 
where the context so required or admits shall mean and include the 
said Eiloen Florence Mary Marley her heirs executors administrators 
and assigns) of the other part.

20 Whereas by virtue of Deed No. 1419 dated 29th November 1960 
attested by Sugathadasa Gunasekera of Colombo Notary Public the 
vendor is seized and possessed of and is well and sufficiently entitled 
to an undivided one half of all that Estate plantation and premises 
called and known as Maha Borakanda Division fully described in the 
Second Schedule hereto and hereinafter called "the said premises" 
being a portion of Maha Borakande Estate "formerly called Karan­ 
deniya Estate" fully described in the First Schedule hereto.

And Whereas the "Vendor has agread to sell and the purchase 
has agreed to purchase the undivided one half share of said premi- 

30 ses at or for the price and upon the terms and conditions hereinafter 
set out and contained.

Now This Agreement Witneaseth as follows:-
1. The vendor will sell and the purchasai- shall purchase within 

such time as hereinafter sat out at the price and upon the terms 
and conditions herein contained an undivided one half share of the 
said premises fully described in tho Second Schedule herafco tJgather 
with all the growing crops and produce theraon and tho buildings 
bungalows labourers' lines fixed plant and machinery tools implements
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D5 in use cattle carts and all other the livestock thereon or thereto
•Nto?227*»"tesied belonging and all rights ways privileges easements servitudes and
by R. M.S. appurtenances whatsoever thereto belonging or in any wise appertaining
Nctaryrpub!ic- thereto (all of which are comprised in the said term "the said
2.3.62 premises")
—Continued

2. The purchase price of the said premises shall be the sum of 
Rs. lOOjOOO/- of lawful money of Ceylon to be paid and satisfied in 
the manner hereinafter provided.

3. The vendor shall forthwith upon the execution of this 
Agreement apply at his cost and expenses to the Tea and Rubber 10 
Estates (Control of Fragmentation) Board for Authority to transfer 
his ownership of the said premises in terms of the Tea and Rubber 
Estates (Control of Fragmentation) Act No. 2 of 1958 to the purchaser 
and shall take all such steps with reasonable diligence as may be 
necessary to obtain the authority of the Board as aforesaid but the 
Vendor shall not be liable in any way if the said Board shall refuse 
such permission.

4. In the event of the said permission being granted the purchase 
shall be completed by the purchaser within a period of two weeks 
from the date of grant of the Tea and Rubber Estates (Control of 20 
Fragmentation) Board's Authority to transfer the ownership of the 
said premises by-;

(a) paying to the vendor the purchase price of Rs. 100,000/- 
and

(b) Tendering to the vendor for execution at the Office 
of M/s. Welikala & Fernando, Baillie Street, Colombj, 
a Transfer of an undivided one half share of the said 
premises in favour of the purchaser in the customary 
form which shall have been previously approved by 
the vendor. 30

5. The purchaser shall be entitled to the vacant possession of 
the said premises hereby sold and the entirety of the profits and 
income thereof and shall pay to the vendor interact at 8Y0 per cent 
per annum payable quarterly or in default at 10% par annum <M aforesaid 
from the date of execution of this Agreement.

6. That upon the Grant of the Authority of the Tea and Rubber 
Estates (Control of Fragmentation) Board in terms of paragraph 
3 hereof the purchaser shall forthwith Mortgage and hypothecate the 
entirety of the said premises to and with the vendor for the sum 
of Rs. 100,000/- together with interest tharaan at 8^ p3r annum payable 40 
quarterly or in default of any payment thoreof at 10% per annum 
and that upon the execution of the said mortgage the interest payable 
by the purchaser under paragraph 5 hereof shall thereupon cease.
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7. That all outstanding debts and liabilities accruing in respect 
of moneys advanced by Herbert Goddard Marley for the purchase of NO. 227 attested
the said premises shall be borne by the purchaser, who shall also
be solely liable for the payment of the sum of Rs. 125,000/- which ?°£r6y/ub.lie"
may become due upon an Agreement to Mortgage executed by the —Continued
vendor and the purchaser and the said mortgage in respect of the
said sum of Rs. 125,000/~ shall be executed in favour of the
Borakanda Estate Company Limited by the vendor and the purchaser
before the execution of the transfer herein mentioned.

10 8. The purchaser shall be solely entitled to all sums due or 
hereafter to be paid by the Rubber Controller by way of subsidies 
in respect of the said premises.

9. That all sums due and owing to Shelton Weerawardena 
former Superintendent of the said premises in respect of his employ­ 
ment inclusive of all payments due to his Provident Fund shall be 
paid and borne by the vendor.

10. The purchasar shall withdraw all proceedings and suits filed 
against the vendor in the District Court of Balapitiya in respect of 
the said premises.

20 11. The vendor declares the said premises to be free from 
mortgages and other charges craated by the vendor save and except 
the agreement to Mortgage and the Mortgage referred to in paragraph 7 
hereof.

12. If the purchaser shall fail to complete the purchase as provided 
in Clause 4 hereof, then in that event this Agreement shall forthwith 
be deemed to ba cancelled and of no effect and thereupon the 
purchaser shall become liable to pay forthwith to the vendor a sum 
of Rs. 100,GOO/- as liquidated damages and not by way of penalty, 
subject however to the conditions that the Tea and Rubber Estates 

30 (Control of Fragmentation) Board has granted its Authority for a aale 
of the said premises in terms of paragraph 3 hereof.

13. If the purchaser shall in terms of paragraph 4 hereof tender to 
the vendor the purchase price of Rs. 100. OOO/- and a Transfer of an 
undivided one half share of the said pramisos as aforesaid, and the vendor 
shall fail and neglect to execute the Transfer in favour of the purchaser 
the purchaser shall be entitled forthwith to enforce the specific per­ 
formance of the torms covenants and conditions by the vendor to exe-
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D s cute the Deed of Transfer in favour of the purchaser and also toAgreement "
NO. 277attested claim from the vendor damages on account of the said default subject 
naratne, Notary however to the condition that the Tea and Rubber Estates (Control of 
2?3h 62 Fragmentation) Board has granted its Authority for a sale of the said 
—Continued premises in terms of paragraph .% > hereof.

FIRST SCHEDULE ABOVE REFERRED TO:
All that Estate plantation and premises called and known as Maha 

Borakande (formerly called Karandeniya Estate) situated in the village 
Karandeniya of Ambalangoda Divison of the Wellaboda Pattu in the 
District of Galle Southern Province in The Island of Ceylon bounded 10 
on the North by Lands of Simaris de Silva, Suwaneris, Suwandahakuru 
Gaidiris, Thommayakur Agoris, Colcmbage Lamaneris, Howakuru Sandoris, 
Hewakuru Podisa and Balanahakuru Baisa, Fields of Ambalangoda 
people and Cecilino Aratchi, Kosatu Oya, Crown Fields, Cart Road, 
Diviangewela, Puwakgahawela, Kolluwella and Kalu Wala on the East 
by the Crown Field, Fields of Ambalangoda people, Suwaneris, Hewa 
Hakuru Babanisha and Endoris Kankanama, Lands of Suwaneris, Tho- 
mmayahakuru Agoris, Howahakuru Podisa, Balanahakuru Baiso, Sudu- 
hakuru Odonisa, Suduhakuru Jando, Hewahakuru Soido and others. 
Kaluhakuru Cunoris deceasad, Munugodahakuru Carol is, Jandoris Silva 20 
and several others and Nandorisa and others Diviangewela claimed by 
SidoriSa and others. Kolluwola, Kosatu Oya, Kirinug \wola, Crown Land 
and fields, Owitas and Highlands claimed by villagers, on the South 
by the lands of Balanahakuru Baiso, Suduhakuru Cdorissa, Suduhakuru 
Jando, Hewahakuru Saido and others, Munugodahakuru Carolis, Kalu­ 
hakuru Agenis Diyonis, Kirinugawela, Owitas highlands and Fields claimed 
by villagers, Crown Land, Fields and Highlands of Kalupahanago 
Jandoris Silva and several others, Fields of Endoris Kankanama and 
Denis Silva, Egodawelawatta of Semaneris Mudalali and Igalanaidegewela 
of Kaluhakuru Inguwa decease:! and on tho West by the Fields of Eudoris 30 
Kankanama, Denis Silva, Egodawela watte of Semaneris Mudalali, 
Lands of Hendrick Singho and others, Balasuriya and Kaluhakuru 
Senerisa. Pedrohakuru Gomisa, Kaluhukuru Jeda and others Kaluhakuru 
Agenis, Diyonis and Simaris do Silva, Kosgahsduwa of Kaluhakuru 
Sainerisa and Pedrohakuru Supina, Igalanaidegewela of Kaluhakuru 
Inguwa deceased. Delgahawatt \ Kambura of W. Dinoris and the Curt 
Road containing in extent Four hundred and ninety one Acres one 
Rood and twenty eight Perches (491 A. 1R. 28P. ) according to 
Plan No. 1576 dated 6th November 1919 nuido by .1. H. W. Smith, Licensed 
Surveyor. 4p
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SECOND SCHEDULE ABOVE REFERRED TO: DS
Agreement.

All that estate plantation and premisas called Maha Borakanda by R.M.S. K»™- 
Divison lying to the South of The Government High Road from ^bYi"'' °ury
Ambalangoda to Elpitiya being a portion of Maha Borakande Estate descri- . 
bed in the First Schedule hereto and depicted in the said Survey Plan 
No. 1576 situated at Karandeniya aforesaid and containing in extent 
three hundred and ninety nine Acres Two Roods and Twenty Perches 
(399 A. 2R. 20P. )inclusive of the Estate Road and is comprised of:-

(a) AH that portion marked Lots PF (14 Markings) Bl, C, 16, 
10 171 , 17-, D, NC (2 Markings) Fl, F2, Gl, G2, 18, E. 19, 21,

202, 201 , 22, B2, 23, Cinnamon Blocks A and C, 24 1, Jungle, 
25, 242 , Jungle 26, Cinnamon Blocks B and D, 271 ,, 
272, 283, 28 and Bunglow premises in the said Survey Plan, 
No. 1576 and situated at Karandeniya aforesaid and boun­ 
ded on the Notrh by Land of Simaris de Silva, Field 
of Ambalangoda People, Kosatu Oya, Field of Amba­ 
langoda People, Crown Fields, Road leading to the 
Government High Road from Ambalangoda to Elpitiya, 
Field of Suwaneris, Owita Land of Suwaneris, Divian-

20 gewela claimed by Sidorisa, Garden claimed by
Thommayahakuru Agoris, Garden of Dembuluge Agan,
Garden of Hewahakuru Saidoris, Garden of Hewaha-
kuru Laida, Garden of Suwandahakuru Gaidmse,
Road leading to the Government High Roacl from
Ambalangoda to Elpitiya, Garden of Thommaya­
hakuru Agoris Garden of Colombage Lamaneris and
Garden of Hewahakuru Sandoris, on the East by
Puwakgahawela of Thcmmaya Hakuru Elise, and
Liyrachi, Owita Land cf U.indaridewa Sano,

30 Estate Road, portion of the same Land
Ihcn-maybakuru Elise and Liyanchi, Owita Land of 
Illardaridewa Jano. , Estate Road, portion of the 
same land (Kirinuge) High Lands claimed by villagers, 
Highlands of Kalupahanage Jaiuloris Silva and several 
others, Crown Land south by fields and Highlands 
of Kalupahanage Jandoris Silva and sevoral others, 
Fields and High Lands of Kalupahanege Jandoris 
Silva and several others, High Lands of Nandorisa 
and others, Fields of Endoris Kankanama and
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Agreement
No. 227 attested
by R. M. S.
Karunaratne,
Notary Public-
2. 3. 62
—Continued

fields of Denis Silva and on the West by fields claimed 
by villagers, Egodawelawatta of Somaneris Mudalali 
Lands of Hendrick Singho and others, High Lands of 
Balasuriva. Owita of Kaluhakuru Sinerisa, Kosgaha- 
tiuwa of Kaluwahakaru Sainerisa and of Pedro- 
hakuru Supina, Igalanaidegewela of Kaluhakuru 
Inguwa deceased and Lands of Pedrohakuru Gomisa, 
Kaluhakuru Jeda and others, Delgahawatta Kumbura 
of W. Danoris Lands of Kaluhakuru Agenis and 
Diyonis and containing in extent threa hundred and 
ninety eight Acres and thirty Perches (398A. OR. 
SOP) according to the said Plan No. 1576.

(b) All that portion marked NX.1 in the said Survey Plan 
No. 1576 and lying between the Government High Road 
to Ambalangoda and the Kosatu Oya marked in the 
said Plan and situated at Karandeniya aforesaid bounded 
on the North, East and South by Land belonging to 
to the Government and on the West by Road leading 
to the Government High Road, from Ambalangoda to 
Elpitiya and containing in extent one Acre and sixteen 
perches (1A.OR.16P.) according to the said Survey Plan 
No. 1576 and

(c) All that portion marked PF and lying to the North 
of Lot 21 in the said Survey Plan No. 1576 situated 
at Karandeniya aforesaid and bounded on The North, 
East, South and West by fields claimed by villagers 
and containing in extent one Rood and fourteon Porches 
(OA. 1R. 14P) according to the said Survey Plan 
No. 1576.

In Witness Whereof the vondor and the Purchaser do hereunto 
and to three others of the same, tenor and date as these presents 
set their respective hands on the day month and yoar at the beginning 
hereof written, at Ambalangoda and at Borakanda respectively.
Witnesses hereto do declare hereby that 
we are well acquainted with the within 
named executants and known their 
proper names occupation and residence.
Sgd. 1. Sgd. 0. V. Welikela 
Sgd ,2. Sgd. R. G. Samaranayake

Sgd. D.P. Mellaaratchy

Sgd.

Witnesses :-
1. R. G. Samaranayake
2. D. Gunasekera

R. M. S. Karunaratne 
Notary Public

Sgd.
Sgd.

Eileen Marley
R. M. S. Karunaratne 
Notary Public.

10

20

30

40
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I, Reginald Mervyn Samarasekora Karunaratne of Ambalangoda in 
the Island of Ceylon, Notary Public do hereby certify and attest that NO. 227 attested 
the foregoing instrument having been read over and explained
by me the said Notary to the said Don Peter Mellaaratchy who is not 
known to me and who has signed this Instrument as *'D. P. Mellaaratchy" —continued 
in the presence of Clarence Valentine Welikela of No. 16 Baillie Street. 
Colombo and Leslie Richard Gregory Samaranayake of No. 26 Peter's 
Lano Dehiwala who have signed MS 'C. V- Welikela' and 'IV G. Samara- 
nayake' respectively the subscribing witnesses hereto both of whom 

10 are known to mo the same was signed by the said Don Peter Mellaaratchy 
and also by the said witnesses and by me the said Notary in my presence 
and in the presence of one another all being present at the same time 
at Ambalangoda on this Second day o f Maivh One Thousand Nine 
Hundred and Sixty Two (1962).

And I further certify and attest that in both the original and the 
duplicate hereof in lino 14 of Page 2 the words 'on the' wore scored 
off; in line 21 of Page 2 the word 'default' was typed on erasure; 
in lino 16 of page 3 the word 'said' was typod on erasure; In line 
16 of page ',) the word 'Field' was typed on erasure; in line 46 of 

20 page I! the word 'portion' was typed on erasure line 3 of page 4 the word 
'Highlands' was typod on erasure in lino 4 of page 4 the words -South by 
were interpolated in ink; in line 15 of page 4 of the words 'thirty 
was typed over, in line 17 and 24 of page 4 the word 'portion' was 
typed on erasure before the foregoing was road over and explained 
by mo and as aforesaid; that no consideration passed in my presence; 
that the original of this instrument bears ono stamp of tho value of 
Rupees Ono and tho duplicate boars two stamps of tbe values of Rupees Ten.

Which 1 attest.
Sgd. R. M. S. Karunaratno

30 Notary Public
(SEAL)

Date of Attestation 
This 2nd day of March 1962.

1 Reginald Mervyn Srmarasekora Karunaratno of Ambalangoda in 
the Island of Ceylon Noiary Public, do hereby certify and attest that 
the foregoing instrument was red over and explained by ni'J to 
Eiloon Florence Mary Murley who is not known t > me and who has 
signed this instrument as 'Eileen Marley' in the presence of Leslie 
Richard Gregory Samaranayako of 26, Peter's I/me Dehiwala and Dhanapala
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DS Gunasekera of 85, Subadrarama Road, Nugegoda who have signed as 
'R. G. Samaranayake' and 'D. Gunasekera' respectively the subscribing 
witnesses hereto both of whom are known to me same was signed by 
the said executant and by the said witnesses and by me the aaid Notary 

—Continued in my presence and in the presence of one another, all being present 
at the same time at Borakanda on this Second day of March One 
Thousand Nine Hundred and Sixty Two (1962).

Which I Attest.
(Seal)

Sgd. R. M. S. Karunaratne
Notary Public 10 

Date of Attestation
This 2nd day of March 1962.

D 56 
made Statement made to Ambalanjoda Police by the Defendant

to Ambalangoda
Pol ire by the (D 7)
Defendant -
2.362. EXTRACT TAKEN FROM THE (J. C. I. B. OF AMBALANGODA

POLICE STATION,
Date :- 2.3.62. Time 6.45 p. m. Page 50 Para 37

FURTHER STATEMENT OF THE SUPDT.

Vide para 483 Mr. Mollawarachchi appeared at -station to make further 20 
statement. I now proceed to record his statement. 
DON PETER MELLAWAARACHCHI, Age 50 Vrs. Planter residing at 
Reigato Nuwara Eliya states:- I have today on agreement No. 227 of 
2.3.63 attested by Mr. R. M. S. Karunaratne Notary Pnblic agree to sail 
my half share of Borakauda Estate to Mrs. Eileen Marley, therefore 
I have no interest in the property therefore I will not go there. This 
is all. Read over. Admitted. Correct. Sgd. P. S. 5225 Subramaniam

True Extract taken by me.

Sgd. 
P. S. 5225 Subramanium 30
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(D 8)

EXTRACT FROM THE G.C.I.B. OF AMBALANGODA POLICE STATION 
Date :- 2.3.62 Time 7.10 p. m Page 50 Para 38.

STATEMENT OF OWNER OF BORAKANDA ESTATE. 
EILEEN MARLEY, Age 64 Yrs. Wife of Mr. H. J. G. Marley residing 
at Nuwara Eliya states.

I was the half share owner of the Borakanda Estate. I have now 
entered into an agreement with the half share owner Mr. P. Mallawa- 
ratchchi by agreement No. 227 of 2.3.62 attested by R. M. S. Karunaratne 
Notary Public. I do not expect any trouble from Mallawaratchchi now 

10 onwards. Mr. Gamini Jayatillake sold the rubber on my request and 
I have given him authority to do so. He will be the Superintendent 
of Borakanda Estate in future. I am the sole owner of Borakanda 
Estate. This is all. Read over and admitted correct. Sgd. P. S. 5225 
Subramaniam.

True extract taken by me. 
Sgd. on a Rupee Stamp.

Sgd ... ...........
P. S. 5225 Subramaniam 

Compared by:- Intld.
20 I, D A. Kumarasiri, Secretary, District Court BalapitLya do hereby 

certify that the foregoing is a Certified Copy of the documents :- 
*D1, 'D2. D3, D5, D'K, D5, D7 and D8 filed in D. C. Balapitiya

DS6 
Statement made

Case No. M/1207.

.22nd September. 1964.

Sgd. .... .........
Secretary District Court, 

Balapitiya.

*(D1-D5 not printed)

D 23 D 23 
Letter sent to M/s Welikala & Fernando by Af/s Julius & Creasy Me s eweiikaia°&

T D Fernando by M/s 
30 JullUS & Creasy P. 0. BOX. No. 154 Julius & CresayColombo. 5- 4 - 62 -

N/NT.
5th April, 196.2. 

Messrs. Welikala & Fernando, 
Proctors,
16, Baillje Street, 
COLOMBO 1. 
Deur Sirs. 

40 BORAKANDA ESTATE - MRS. H. J. G. MARLEY.]
We have been consulted by Mrs. H. J. G. Marley of "Garoopna" 

Nuwara Eliya in connection with Borakanda Estate of which she is 
a co-owner.
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„„.. --.,. to " ~ understand that recantly you prepared lease wtnreby Mrs. Marley 
M/Y~Weiikaia & leased an undivided portion of the above Estata to a client of youra. 
juT/us"^ cre'say ^s ^° nave received instructions from Mra. Marley to act for her in 
s. 4.62. this connection wo shall ba glad if you will be good enough to let 
—Continued us .have a copy of this Lease and also a report from you on the 

present negotiations which we understand will lead to Mrs. Marley 
becoming the solo owner of this proparty. The matter is of some 
urgency and we shall be grateful if you will let us have a copy of 
the lease as soon as possible.

Yours faithfully, 
Sgd. Julius & Creasy.

10

D38 D 38
Letter sent to
M/S Julius & Letter sent to M/s Julius & Creasy by M/s Welikala & Fernando
Creasy by M/s ' J
weiikaia & Welikala & Fernando. 16, Baillie Street,
Fernando - >--, » •*10.4.62 Colombo.

Your Ref. No. N/NT 215
10th April 1962 

Messrs. Julius & Creasy, 
Proctors,
P. 0. Box No. 154, 20 
Colombo. 
Dear Sirs,

BORAKANDA ESTATE-MRS. MARLEY
We refer to your lottar of the 5i;h insfc. and write to inform you 

that we are unaware of the lease referred to therein.
We have prepared an Agreement whereby, inter alia, Mr. D. P. 

Mellaaratchy the owner of a half share of Mahaborakanda Division 
of the above Estate has agreed to convey his entire interests to Mrs. 
E. F. M. Marley. This Agreement has been attested by Mr. R. Karunaratna, 
Proctor S. C. and N. P., Balapitiya. and as wo have already mentioned 30 
to your Mr. Naidoo, we wish that you obtained a certified copy of 
the Agreement from the attesting Notary, if you desiro to have one, 
in view of the many alterations appearing on our copy.

An application has already been made to obtain the sanction of 
the Fragmentation Board for the transfer in terms of the Agreement, 
and now that Mrs. Marley has consulted you, wo shall forward to you 
for approval a draft of the proposed Transfer.

Yours faithfully. 
Sgd. Welikala & Fernando
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024 
Letter sent to M/s Welikala & Fernando by M/s Julius & Creasy

Julius & Creasy,
P. 0. Box No. 154 
Colombo.

RM/NT. 730
17th April, 1962 

Messrs. Wolikala & Fernando, 
Proctors,

10 16, Baillie Street, 
COLOMBO 1.
Dear Sirs,

BORAKANDA ESTATE - MRS. H. J. G. MARLEY
We refer to our letter of the 5th instant in which we requested 

you on instructions received from Mrs. Marley, to let us have a copy 
of the Lease of an undivided portion of the above Estate to a client 
of yours and also a note from you on the present negotiations which 
would lead to Mrs. Marley becoming the sole owner of this Estate

•

We shall be obliged if you will kindly give this matter your very 
20 early attention.

Yours faithfully, 
Sgd. Julius & Creasy

D 24 
Letter sent to

D 63
Certificate issued by the Tea and Rubber Estate 

(Control of Fragmentation) Board

Certificate No. 974.
THE TEA AND RUBBER ESTATES (CONTROL OF 

FRAGMENTATION) ACT, NO. 2 OF 1958

D63
Certificate 
issued by the 
Tea and 
Rubber Estates 
(Control of 
Fragmentation) 
Board- 17.4.62

Certificate of Consent to transfer of ownership of Maha Borakanda 
30 Division of Maha Borakanda Estate.
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D63
Certificate ' 
issued by the 
Tea and 
Rubber Estates 
(Control of '< 
Fragmentation) 
Board- 17.4.62

lu terms of Section (14) of the Tea and Rubber Estate (Control 
of Fragmentation) Act, No. 2 of 1958, Mr Don Peter Mellaaratchy of 
"Reigate" Nuwara Eliya is hereby authorised to transfer ownership of 
his undivided half share of Mahaborakanda Div. of Mahaborakanda 
Estate in extent 399 A. 2R 20 P situated at Karandeniya, Ambalangoda 
in Galle District, as indicated hereunder.
Name and address of person or 
person to whom ownership of the 
estate may be transferred

Eileen Florence Mary Marley 
"Garoopna", Nuwara Eliya.

Acreage in respect of 
which ownership may 
be transferred

A. R. P.
undivided 

1/2 (half) share of 399. 2. 20.
This Certificate is issued subject to the following conditions:-

1.
2.
3.
4.
5.
6.
7.

Sgd ... Sgd ... .. .
Secretary Member

= Tea and Rubber Estate (Control of fragmentation) Board. 
Date.: April 17, 1962.

D25
Letter sent to 
M/s Welikala & 
Fernando by M/s 
Julius & Creasy 
18. 4. 62. Julius & Creasy.

D 25
Letter sent to M/s Welikala & Fernando 

by M/s Julius & Creasy

10

20

N/NT.826.

Messrs. Welikala & Fernando,
Proctors,
16, Baillie Street,
Fort,
COLOMBO 1.

P. 0. Box No. 154
Colombo 30 

18th April, 1962.

Dear Sirs.
BORAKANDE ESTATE - MRS. H. J. G. MARLEY

We are in receipt of your letter of the 10th instant and have 
written to Mr. R. Karunaratne, Proctor, Balapitiya for a certified copy of 40 
the Agreement.

: Yours faithfully,
Sgd. Julius & Creasy
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D 39
Letter sent to M/s Julius & Creasy 

by M/s Welikala & Fernando
Welikala & Fernando 16, Baillie Street,

Fort, 
Colombo. 

Your Ref: N/T 826.
April 28, 1962. 

MAHABORAKANDA DIVISION - MRS. E. F. M. MARLEY.
10 Messrs. Julius & Creasy, 

Proctors,
P. 0. Box 154, Colombo. 
Dear Sirs,

We forward herewith for your approval a draft of the proposed 
Deed of Transfer in favour of Mrs. E. F. M. Marley and shall be obliged 
if you will kindly treat this matter as urgent and let us have your 
reply as soon as possible in order that the Deed may be executed 
early. The Fragmentation Board lias granted its consent to the Transfer.

Your faithfully, 
20 Sgd. Welikala & Fernando

D39
Letter sent to 
Mrs Julius & 
Creasy bv M/s 
Welikala & 
Fern -ndo • 
28. 4. 62

30

D 26
Letter sent to M/s Welikala & Fernando 

by M/s Julius & Creasy
URGENT. 

Julius & Creasy.
P. O. Box. No. 154,

Colombo. 
Ceylon.

N/NT. 167
5th May, 1962.

D26
Letter sent to 
M/s Welikala & 
Fernando by M/s 
Julius & Creasy- 
S. 5. 62

Messrs. Welikala & Fernando,
Proctors & Notaries,
16, Buillie Street,
Fort,
COLOMBO.
Dear Sir,

MRS. E. F. M. MARLEY - BORAKANDE ESTATE.
We received on the 30th ultimo your letter to us of the 28th

ultimo with the draft transfer by Mr. D. P. Mellaaratchy in favour
40 of Mrs. E. F. M. Marley of an undivided half share of Borakanda



tetter*5 lent to Estate the purchase price being Rs. 162,500/-. Will you please let us
M/S weiifeaia •& know how you arrived at this consideration of [is. 162,500/- as our
Julius"*0 creasy instructions are that the agre3d purch-t93 price WAS Rs. 10J,OJJ/-. Will
—continued - 7OVL ptease also let us know the date of Fragmentation Board Cons3nt.

We are also advised that in terms of the Agreement between th<3
Vendor and Mrs. Marley the purchase had to be completed within a
period of two weeks from the date of the Fragmentation Consent. This
seeins to us an unreasonably short period and we shall be glad if
you will kindly arrange for the date of completion to be extended
until the end of this month without prejudice to either party parti- 10
cularly as you have not made available to us the copy of the Sale
Agreement and it was only a few days ago that we were able to
obtain a copy and we are noeking instructions on tho terms of that
Sale Agreement.

Yours faithfully,
Sgd. Julius & Creasy

°& Letter sent to M/s Julius & Creasy by M/s. Welikala & Fernando
wehkyaiaby& Ws Wolikala & Fernando 16, Baillio Street,
Fernando Colombo. 20
9- 5 ' 62 Your Ref. N/NT 167

9lh May 1902. 
Messrs. Julius & Creasy, 
Proctors, 
P. 0. Box No. 154,
Colombo.

Mrs. E. F. M. MARLEY - BORAKANDA
Dear Sirs,

With reference to your Jjtter of th.9 5th inst., the suggestion to 
have the consideration at Rs. 132,5)3/- was oa thJ footing that it 3) 
would reflect the r^U value of the 1/2 sharj of B)rakanda EstatJ 
which is to be sold viz: it would include a h ilf sharj of. the debt 
of Rs. 125,000,'- (i. e. Rs. 62.50 J/-) which miy besDtin due upon an 
Agreement to Mortgage, according to our instructions. You will recall 
that Mr.-;. Marley and Mr. Mollaaratchy purchasjd ths entivo estate in 
November 1960 for Rs. 425,003/- and she value of Mr. Mellaaratchy's 
share on this basis would be Rs. 212,500/-. It was not intended chat
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Mrs. Marley should pay an extra Rs. 62.500/-, but it should ba set-off 
against the indentical sum due from Mr. Mellaaratchy. If however 
you desire to have the Sale Consideration at Rs. 100,000/-, we shall 
accept that position.

The Date of Consent of the Fragmentation Board is 17 - 4 - 1962, 
but it was forwarded to us only on 27-4-1962 along with the Board's 
letter. We have no objection to an extension of time for the 
completion of sale without prejudice to all the parties, provided the 
matter is completed expeditiously.

10 Will you therefore bo good enough to let us have an early reply.
Yours faithfully, 

Sgd. Welikala & Fernando.

D40
to

&
M/s

Fernando- 
9.5.62 
—Continued

D27
Letter sent to M/s. Welikala & Fernando 

by M/s Julius A Creasy.
Julius & Creasy.

D27
Letter sent to 
M/s Welikala & 
Fernando by M/s 
Julius & Creasy- 
11.5.62

P. O. BOX 154,
Colombo, 
Ceylon.

12th May, 1962.
20 N/NT 492.

WITHOUT PREJUDICE 
Messrs. Welikala & Fernando,
Proctors & Notaries. 
16, Baillie Street, 
Fort, Colombo. 
Dear Sirs,

MRS. E. F. M. MARLEY
We are in receipt of your letter of the 9th instant the contents

30 of which we have noted. We shall bo glad if you will be good
enough to let us know for whom you are acting in connection with
the transfer of the half share of Borakande Estate to Mrs. Marley.
We shall be grateful of an early reply.

Yours faithfully, 
Sgd. Julius & Creasy.
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D41 D41
Me"juii Usse &C w Letter sent to M/s Julius & Creasy by M/s Welikala & Fernando.
weiikya!a y&M/s Welikalu & Fernando 16, Baillie Street,
Fernando- Fort ,Colombo.

Your Ref. N/NT 492.16.5.62

Messrs Julius & Creasy,
Proctors,
P. 0. Box No. 154.
Colombo.
Dear Sirs,

May 16, 1962.

MRS. E. F. M. MARLEY
10

With referrenco tu your le^er of the 12th ins!., we wri^ fo, 
inform you thai wo acted for Mr,- Marley in preparing tli" Sale 
Agreement which was signed by her at Balapitiya and attested by 
Mr. R. Karunaratna, Proctor S. C. and Notary Public, 
Balapitiya. In pursuance of its provisions we prepared a draft 
Transfer and have sent it to the vendor, Mr. D. P. Mellaaratchy, for 
his approval, and when on the 5th ultimo you intimated to us, inter 
alia, that Mrs. Marley has consulted you, we informed you of all 
the steps which we have taken besides forwarding to you a copy of 20 
the draft Transfer. You are no doubt aware of paragraph 4 (B) of 
the Sale Agreement regulating the completion of the purchase.

Mr. Mellaaratchy has seen us today and informed us that he 
wishes the purchase consideration in the proposed Deed of Transfer 
to be Rs. 100,000/- in accordance with the Sale Agreement.

Yours faithfully, 
Sgd. Wolikala & Fernando.

D 28
&°

Fernando by M/s Julius & Creasy.
a!'s?62 Crel$y"

D28 
Letter sent to M/s Welikala & Fernando by M/s Julius & Creasy.

P. O. Box No. 154, 30
Colombo. 

N/RM/NT. 922.
23rd May, 1952.Messrs. Welikala & Fernando,

Proctors & Notaries 
16, Baillie Street, 
Colombo 1.

Dear Sirs,
MRS. E. F. M. MARLEY

We thank you for your letter of the 16th instant, the contents 
of which we have noted and in particular that you acted for Mrs. Marloy 49 
in the preparation of the Sale Agreement.
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We shall be grateful if you will be good enough to confirm 028J oh Letter sent to
that Mrs. Marlev gave you instructions in regard to the terms of M/*" weiikaia &

• ° J " Fernando by M/s
her purchase and that a draft of the Sale Agreement in accordance Julius&crersy

. , 23. 5* 62
with those instructions was sent to Mrs. Marley for approval prior —Continued 
to execution by her in Balapitiya as your letter of the 9th instant 
rather indicates that you had acted for the Vendor, Mr. Mellaaratchy. 
We regret that we have no record of your advising us what steps 
you had taken on behalf of Mrs. Marley apart from your letter of 
the 10th April in reply to our letter of the 5th of that month.

10 Yours faithfully, 
Sgd. Julius & Creasy,

D57
Letter sent to M/s Weiikaia & Fernando 

by M/s Julius & Creasy.
Julius & Creasy.

No. EM/NT. 33

20 Messrs. Weiikaia & Fernando, 
Proctors & Notaries, 
16, Baillie Street, 
Colombo 1.

Dear Sirs,
MRS. E. F. M. MARLEY

We write to draw your kind attention 
23rd ultimo.

D57
Letter sent to 
M,s Weiikaia & 
Fernando by M/s 
Julius & Creasy- 
?. 6. 62.

P. 0. Box No. 15 J, 
Colombo.

2nd June, 1962,

to our letter of the

Yours faithfully, 
Sgd. Julius & Creasy
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D42
Letter sent to 
M/s Julius & 
Creasy by M/s 
Welikala & 
Fernando- 
5. 6.62

D42
Letter sent to M/s Julius & Creasy 

by M/s Welikala & Fernando.
Welikala & Fernando

Your Eef. N/RM/NT 922

16, Baillio Stree*, 
Fort, Colombo.

JuneS, 1962.

MRS. E F. M. MARLEY

Messrs. Julius & Creasy,
Proctors,
P. 0. Box 154, 10
Colombo.

Dear Sirs,
We refer to your letter of the 23rd ultimo in reply to our letter 

of the 16th ultimo. We are of the view (hat we have sufficiently 
clarified our position in this matter by our letter of the 16th ultimo 
and seo no reason to add to it.

We however wish to refer to a matter which you have omifctod 
to deal with in your letter under reference viz: paragraph 4 (B) of 
the Sale Agreement. Your assumption, for we take it from your 20 
letter under reference that it is only an assumption, that we had 
acted for the Vendor Mr. Mellaaratchy is unfounded. Mr. Mellaaratchy 
had and was advised by his own lawyers at every stage in this matter 
where wo were concerned. We have to remind you th9t you are referring 
to events which took place before Mrs. Marley consulted you, and then 
on 5th April last you informed us that Mrs. Marley had consulted 
you, the resulting position was that the only interest loft remaining 
to us was perhaps that we might yet complete the Deed of Transfer, 
which is after all in accordance with paragraph 4 (B) of the Sale 
Agreement. 30

We would have appreciated it if you had informed us that you were 
unable to advise Mrs. Marley that the Transfer Deed should ba done by 
us even after its perusal and any amendments thereof considered necessary 
by you. or even that Mrs. Marley was unwilling that the Deed of 
Transfer should be done by us

If this position had been put to us, we would without hesitation 
have acquiesod in the waiver of paragraph 4 (B) of the Sale Agreement, 
as indeed we do now in view of the terms of your letter under reference. 
But we however deplore the circumstances under which we have done so.

Wo might add off the record that Mrs. Marley expressed her satis- 40 
faction that evening even to the extent of considering giving us some 
of her other work as welt at Borakanda Estate Bungalow immediately 
after the signing of the Sale Agreement

Yours faithfully, 
Sgd. Welikala & Fernando
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I> 58 D 58

Letter sent .to
Letter sent to the Defendant by M/s Julius & Creasy the Defendant

J by M/s Julius '.'

REGISTERED POST
Julius & Creasy P. O. Box No/ 154

Colombo. 
Ceylon. 

RM/NT. 779. ; '
15th June, 1962. .. 

D. Peter Mellaaratchy, Esq.,
10 "Beigate", 

ISIuwara Eliya. 
Dear Sir,

BORAKANDA ESTATE, AMBALANGODA.
We write to you on the instructions of Mrs. H. J. G. -Marloy of 

Nuwara Eliya in connection, with certain transactions relating to tho 
above Estate which was purchased by you and her from the Bomkanda 
Estate Co. Ltd. on Deed of Transfer No. 1419 dated the 29th November 

1960 attested by S. Gunasekera of Colombo Notary Public. You have 
since the date of purchase been in sole charge of the property and 

20 have appropriated tho entire profits therefrom without payment of 
any share whatsoever to our client despite the fact, chat you had not r i 
even paid your due sharo of the purchase price.

You will recall that the purchase price of the Estate was Rs.425,000/. 
of which Rs. 300,000/- was paid before and at tiie execution of the 
Deed of Transfer. Of this sum of Rs. 300,000/- only Rs. 25,000/- WHS 
contributed by you. In regard to the balance of Rs. 125,000/- due to tho 
Vendor Company this sum it was agreed should bo secured by a 
Mortgage of the Estate in favour of the Company by yourself and our 
client.

30 In Febuary 1962 Messrs. R. G. Samaranayake, G. A. W. Jayatilleke 
and N. Jayawardena met our client in Nuwara Eliya and volunteered 
to help her to gain control of the Estate of which you wore exclusively 
in possession and for this purpose persuaded her to execute a Deed 
of Lease No. 3241 dated 20th February 1962 attested by V A P. Nana- 
yakkara, Notary Public, in favour ( f Mr. Jayalik-ka and Mr. Gunasokora. 
Thereafter sho was induced to sign a Deed of Agreement No. 227 datod 2nd 
March 19o2 and attested by Mr. R. M. S. Karunamhn, Notary Public, whereby 
she purported toagre3-to purchase your share of the EsUta oncer'rnin t"rms 
and conditions. Our client had not been given copies of either of thes:i
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D 58 documents nor had she ever met you and discussed any of the terms 
the Defendant or conditions embodied in the Agreement. She in fact learnt of the 
&ycreasy-US real contents of these two documents only after she informed us of 
^5.6.62 ner strange and unusual experience on the Estate and we obtained copies 

of the documents upon her instructions. Our client wishes us to inform 
you that it is now clear that she has been the victim of a conspiracy. 
These matters and incidents are now being investigated by the appro­ 
priate authorities but we are at present concerned with the civil 
aspects of the transaction and propose taking steps to secure to our client 
her interest in this property free from any encumbrances effected by 10 
the above documents. Wo have therefore been instructed to call upon 
you to take immediate steps to have the above Agreement cancelled 
and discharged. In default of your so doing, we have further instructions 
to take you to law.

Yours faithfully, 
Sgd. Julius & Creasy

D29 . D 29

cot.?*. Colombo! Plafnt in District Court, Colombo, Case No. 1003/ZL
Case No 1003/ZL is 
12. 7. 42

IN THE DISTRICT COURT OF COLOMBO. 20
No. 1003/ZL Eille.-n Florence Mary Marley of 
("lass - V "Garoopna" in Nuwara Eliya.
Amount - Rs. 30,000/-

Plaintiff.
Nature - Money

Vs. 
Procedure - Regular.

1. Gamini Abeysinghe Wijesekera Jayatilleko of "Guruwatte 
Walauwa'' in Meetiyagoda.

2. Danapala Gunasekera of No. 65. Subadrarama Road, 30 
Nugegoda.

3. Richard Gregory Samaranuyake of No. 26, Peters Lane, 
Dehiwala.

4. Nahnda Jayawardene of Ginaralanda Estate, Baddegama.
Defendants. 

On this 12th day of July, 1962.
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The plaint of the Plaintiff abovenamod appearing by Henric 
Theodore Perera, James Arolupar Naidoo, Alexander Richard Neville court,Colombo, 
De Fonseka, John Claude Byrnell, Lena Charlotte Fernando and Reginald \i"t. 62 
Fredrick Mirando carrying on business in partnership in Colombo under —Contlltued 
the name style and firm of Julius & Creasy and their Assistants: 
Francis Lake Theodore Martyn, Rex Herbert Sebastian Philips, John 
Ajasath Rancotb Woerasinghe, Bertram Manson Amarasekera, Gerald 
Ebenezer Abeynaike, Justin Mervyn Canagaretna, James Orlando De Saa 
Bandaranaiko, Shelton Vernon Perora, Nadarasa Rathinasabapathy, Raja- 

10 retnam Senathi Rajah. Saravanamuttu Kugaperumal, Hermon Annesloy 
Fernando, Prasanna Stanislaus Goonewardene and Niiial Hubert <kmaratne, 
her Proctors, states as follows: •

1. That the cause of action hereinafter sat forth arose at Colombo 
within the local limits of the jurisdiction of this Court.

2. That prior to the dates material to thin action the Borakando 
Estate Company Limited was the owner and seised and possessed of 
all that estate, plantations and premises called and known as "Maha 
Borakando Division 11 , inter alia, situate at Karandeniya and in the 
Schedule hereto fully described.

20 3. That the said Borakando Estate* Company Limited by Deed 
No. 1419 dated 29th November 1960 attested by >S. Ganasekera of 
Colombo, Notary Public, transferred the slid property to the Plaintiff 
and one Don Peter Mellaaratchy for the sum of Rs. 425,000/-. That of 
the said consideration, a sum of Rs. 275,000/- was paid and provided 
by the Plaintiff and her husband H. J. (1. Marley. And a sum of Rs.2.1,OOO/- 
only was paid by the said Don Peter Mellaaratchy, while the balance 
sum of Rs. 125,OOO/- was paid with a loan from the Vendor Company 
which it was agreed should be secured by a mortgage of the said 
property by the transferees.

30 4. That the Vendor Company delivered possession of the said 
estate as on and from the 1st day of December 1960 and the said 
Don Peter Mellaaratchy took possession and was placed in charge of the 
same as on and from the said date for himself and on behalf of the 
Plaintiff.

5. That the main plantation on the said Estate c< nsists <,f 02 
acres of budded rubber, 93 acres of old seedling rubber and 58 acres 
of coconut and the nett income is approximately Rs. 5,OOO/- per mensem.
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6. That at the dates material to this action the said Don Peter 
Mellaaratchy had totally failod and neglected to pay to the Plaintiff 
any part of her due share of the income and profits from the said 
Estate, nor had he paid up his share of the said purchase price, save 
for the aforesaid Rs. 25,000/- and ho was dishonestly and wrongfully 
excluding the Plaintiff from any p?rticipation in the maaagemenfc of 
and benefit from the said estate.

7. That on or about the 14th day of February 1962 the 1st, 3rd 
and 4th Defendants abovenamed, who were previously not known to 
the Plaintiff called on and represented to the Plaintiff in the circumstances 10 
more fully set out in paragraphs 15, 16 and 17 herein that the were 
ready, able and willing to help her to obtain possession of the said 
Estate from the said Don Peter Mellaaratchy and for that purpose that 
she should grant to the 1st and 3rd Defendants a lease of her half 
share of the said estate for a period of throe years in consideration 
of their paying to her a one-half share of the nett profits from her 
said share. That believing that the said Defendants were genuinely- 
interested on her behalf and trusting in their good faith the Plaintiff 
agreed to the granting of a lease to the 1st and 3rd Defendants on 
the aforementioned terms. 20

8. That thereafter on the 19th day of February 1962 the 1st, 3rd 
and 4th Defendants together with Notary Y. A. P. Nanayakkara met 
the Plaintiff and in the circumstances hereinafter sot out procured 
her signature at Colombo to a document of b.-isj, which said document 
they assured the Plaintiff was in terms of the agreament hereinbefore 
pleaded. A true copy of the said Indenture of Lease bearing No. 3341 
and dated the 20th day of February 1962 and attested by V. A. P. 
.Nannyakkara of Colombo, Notary Public, is heuowith filed marked "A" 
and pl<faded as part and parcel of this Plaint.

9. The Plaintiff states that accepting the assurance aforesaid of 30
the 1st, 3rd and 4th Defendants as regards the contents of the said
document she signed the same in belief that the same had bean
drawn in accordance with the aforesaid agreement.

10. The Plaintiff states that she subsequently discovered that the 
said Indenture of Lease No. 3341 purports to be in favour of tha 
1st Defendant and the 2nd Defendant abovenamed with whom she 
had made no agreement whatsoever; and further that the 1st ,3rd and 
4th Defendants acting in concert had made false and fraudulent 
misrepresentations as to the contents of tho said document on the 
following specific matters to \vit: 40
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(i) that the lease was in favour of the 1st and 3rd 029 
Defendants,, whereas it purports to be in favour of the 1st Court
and 2nd Defendants;

— Continued
(ii) that the lease was of a one-half share, whereas it 

purpprts to be a lease of the entire estate ;

(iii) that the lease was for a term of threa years, whereas 
it purports to be for a term of five years; and

(iv) that the consideration for the lease was the payment
to the lessor of a one half share of the nett profits

10 cf her half share of the estate, whereas it purports
to provide for the payment of a monthly rental of 
Rs. 500/- or one- fourth share of the profits which 
ever is less.

11. The Plaintiff specially complains that that 1st, 3rd and 4th 
Defendents acting in concert by means of the false and fraudulent 
misrepresentations aforesaid as to the contents of the said Indenture of 
Lease No. 3341 induced her to execute the said Indenture and that 
in the pramises the said Indenture of Lease boar ing .\To. 3341 is not 
her act and deed.

20 12. That the 2nd Defendant has bean acting in concert and collusion 
with the other Defendants and / or as the nominee of one or more 
at all of them.

13. That under and by virtue of the said Indenture of Lease 
the Defendants entered into possession of the said Estate on or about 
the 21st day of February 1962 and are now in full possession and 
control of the said estate.

FOR A FIRST CAUSE OF AUCTION.

14. That by reason of the facts avorved in the preceding paragraphs a 
cause of action has thereby accrued to the Plaintiff to sue the Defendants 

30 abovemmied for a declaration that tho said Indenture of Leas 3 bearing 
No. 3341 is void ab inltio; or, in the alternative, for a rescission or 
cancellation of the said Indenture of Leasa No. 3341 as from such date 
as the Court shall detetmiue; and for recovery of possossion and damages 
jointly and severally against all the Defendants which damages the 
Plaintiff assesses at Rs. 2,500/- per mensem.



n.court,'Colombo. 15. That the Plaintiff at the date of execution as aforesaid of 
f2aS 7 N60i 1003 ' ZL the sairl Indenture of Loas3 No. 3341 was about; 65 years of ago, and 

was living with her husband, who is 85 years of age and feeble and 
infirm. That they both lived alone ;<i Nuwtira Eliya and had no one 
to assist or advice them in the management of their personal affairs. 
That the Plaintiff was mentally distressed over the dishonest conduct 
of the said Don Peter Mellaaratchy and knew of no person who could 
help her in the circumstances.

16. The 1st 3rd and 4th Defendants abovonamod, having become 
aware of her trouble and her helplessness on or about the 14th day 10 
of February 1962 volunteered to befriend her and protect her interests; 
and by their i-epresontations and conduct persuaded the plaintiff to 
accept them as her agents, advisara and protectors and to repose her 
confidence in them: and the Plaintiff having accepted them as such 
agreed to the proposal of the said Defendants that she should grant 
the 1st and 3rd Defendants a lease in the circumstances and manner 
set out in paragraph 7 above.

17. That in the special circumstances set out in paragraphs 15 and 
16 hereof the Plaintiff, trusting in the good faith of the 1st, 3rd and 
4th Defendants and believing their assurance as aforesaid as regards 20 
the contents of the said documents pleaded in paragraph 8 hereof, 
executed the said Indenture of Leas" Hearing No. 3341 on the 19th 
of February H»6y.

FOR A SECOND OR ALTERNATIVE CAUSE OF ACTION.
18. Thai by reason of the facts and circum-itances set out in the 

preceding paragraphs hereof the 1st, 3rd and 4th Defendants above- 
named had constituted themselves the agents, advisors and protectors 
of the Plaintiff and were legally obliged thereby to safeguard her interoats 
in the transaction.

19. That the said Notary V A. P. Nanayakkara was not known to 30 
the Plaintiff and had becm selected by the Defendants or some of 
Uiem on behalf < f the others; and that the Plaintiff placing her trus': 
in the 1st, 3rd and 1th Defendants did not seek say advice from any 
other persons, nor did she in the course of this transaction or at or 
before the execution of the said Indenture of Leaso have the banefit 
of any independent advice.

V<). That subject to and in addition to the averments in paragraph 
14 above the Plaintiff alleges that on the 19th day of February 1962 
the 1st, 3rd and 4th Defendants abovenamed acting in concert and
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in breach of the duty owed to tho Plaintiff by them in the special 
circumstances hereinbefore pleaded procured from the Plaintiff by undue court 
influence the said Indenture of Lease bearing No. 3341 and dated 20th u. 7. 
day of February 1962 and thereby derived an unfair advantage to the -Continutd 
prejudice of the Plaintiff.

21. The Plaintiff states that in the transaction referred to in the 
foregoing paragraphs the 2nd Defendant has been acting in concert and 
collusion with the other Defendants and/or as the nominee of one 
or more or all of them.

10 22. That by reason of the averments contained in paragraphs 13 
to 18 hereof a cause of action has accrued to the Plaintiff to have 
the said Indenture of Lease No. 3341 dated the 20th day of February 
1962 set aside on the ground of undue influence on the part of the 
Defendants and to recover possession of the said estate and for damages, 
which the Plaintiff assesses at the said rate of Rs. 2.500/- per monsem.

23. That under the provisions of the said Indontura of Lease 
bearing No. 3341 the total rental payable for the whole term of five 
years is the sum of Rs. 30,000/- and represents the value of the subject 
matter of this action.

20 WHEREFORE THE PLAINTIFF PRAYS:
(a) that the said Indenture of Lease bearing No. 334 I dated 

the 20th day of February 1962 and attested by V. A. P.- 
Nanaynkkara of Colombo, Notary Public, be declared 
null and void ab inilio;

(b) in the alternative, that the said indenture of Lease 
bearing No. 3341 be rescinded or cancelled, or

(c) that tho said Indenture of Lease No. 3341 be set aside 
on the ground of undue influence as aforasaid; and

(d) that the 1st and 2nd Defendents be ordered and decreed 
30 to restore the Plaintiff to the quiet possession of her

said one - half share of the said Borakando Estate in 
the Schedule hereto fully described, and that tho 
Plaintiff be placed in possession thereof, and

((t) that the Defendants jointly and severally be ordered 
and decreed to pay to the Plaintiff damages at the 
rate of Rs. 2,500/- pev mensem from the 1st day of 
March 1962 upto date of docroe and continuing damages
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D 29 thereafter at the same rate until tho Plaintiff is roitorod
Plaint in District .Gourt.coiombo, to quiet possession or her one-half share of the said
CaseNo.l003/ZL IjWofn- 
12.7.62 JiiStatO,
-Continued (f) for costs; ftn(j

(g) for such other and further relief in the premises as 
to this Court shall seem meet.

Sgd. Julius & Creasy. 
Proctors for Plaintiff.

THE SCHEDULE ABOVK REFERRED TO:

All that estate plantations and premises called Mahabovakanda 10 
Division lying to the South of the Government High Road from 
Ambalangoda to Elpitiya being a portion of Mahaborakanda Estate 
u'epic'tod in Survey Plan No. 1576 dated 6th November 1919 made by 
J. H W. Smith, Licensed Surveyor, situated at Karaudeniya of Amba- 
langoda Division of WolUibcda Pattuwa in the District of Gallo Southern 
Province and containing in extent threa hundred and ninety nine acres 
two roods and 2>) perches (A399-R2-P20) inclusive of tho estate road 
and is comprised of:

(a) All that portion marked Lots PF (14 markings) Bl, 
C, 16, 17, 17 2 , D, NC (2 markings), Fl, F2, Gl, G2, 20 
18, E, 19, 21, 20- 20', 22, B-, 23, Cinnamon Blocks A 
and C 24, jungle, 25, 24-, jungle 2(5 Cinnamon Blocks 
B and D 27', 27', 27', 28, and bungalow pre­ 
mises in the said Survey Plan Xo. 1576 and situated 
at Karandeniya aforesaid containing in extent three 
hundred and ninety eight acres and thirty perches 
(A398-RO-P30) according to the said Plan No. 1576. 
Registered A 38/293 in the Balapitiya District Land 30 
Registry Office,

(b) All that portion of land marked NC in tho said Survey 
Plan No. 1576 and lying between the High Road to 
Ambalangoda and the Kosatu Oya marked in tho said 
Plan and situaled at Karandeniya aforesaid containing 
in extent one acre and sixteen perches (A1-RO-PI6) 
Registered A 38/294 in the Balapitiya District Land 
Registry Office.

(c) All that portion of land marked PF Lot 21 in tho 
snid Plan No. 1576 situated at Karandeniya aforesaid 40 
containing in extent one rood and fourteen porches 
(AO-R1-P14) Registered A 38/295 in the Balapitiya 
District Land Registry Office.

Sgd. Julius & Creasy 
Proctors for Plaintiff
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DOCUMENTS FILED WITH THE PLAINT.

D29True copy of Indenture of Lease No. 3341 dated the 20th day of Plaint in District
J Court, Colombo

February 1962 attested by V. A. P. Nanayakkara of Colombo, case NO.IOOS/ZL 
Notary Public marked "A". _r«»»m»—Continued

DOCUMENTS RELIED ON: 
Correspondence.

10
Settled by,
E. S. Amerasinghe,
H. W. Jayewardene. Q.C..
Advocates.

Sgd. Julius & Creasy 
Proctors for Plaintiff

Sgd. Julius & Creasy 
Proctors for Plaintiff

True copy of Plaint in D.C. Colombo Case No. 1003/ZL (Pages 1-7)

20 Sgd.
Assistant Secretary 
District Court, Colombo 
21st September 1964.

P9

Receipt issued by the Mercantile Bank Ltd. 
for Rs. 136,343/69

MERCANTILE BANK LIMITED.

G. P. 0. Box No. 98 S 
Colombo, 12th June, 1963. 

30 Department Security.
Received the sum of Rs. 136,343/69 in settlement of the loan 

granted to Mrs. E. Marley and Mr. D. P. Mcllaaratchy at the request 
and on the guarantee of the lute Mr. H. J. 0. Marley dated 4th 
November 1960 by application of the proceeds of the Fixed Deposit 
Receipt No. 102/421 in the name of the late Mr. H. J. G. Marley

P9
Receipt issued by 
the Mercantile 
Bank Ltd,, for 
Rs. 136,343/69. 
12.6.63
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Bank Ltd,, for 
Rs. 136,343,69. 
12. 6. 63
—Continued

endorsed and delivered to us by him as security, which has now 
been uplifted at the request of the Proctors for his executor and the 
said sum of Rs. 150,000/- applied in settlement of the loan account 
leaving a balance available in respect of the Fixed Deposit of 
Rs. 16,183/71 now paid to the Proctors for the Executor at their 
request.

Mercantile Bank Limited.
Sgd......... ... .....

Manager.

PI*
Probate in 
District Court, 
Nuwara Eliya, 
Testamentary 
Case No. 591 
8/12. 2. 64.

P16 to
Probate in District Court, Nuwara Eliya, Testamentary case No. 591 

(together with last will (P16A) & Codicil (P16B).
Julius & Creasy Net value of Estate,

Rs. 1,084,340/74. 
Estate Duty, Rs.245.095/-

Interest Rs. Nil. 
PROBATE 

In the District Court of Nuwara EJiya.
Testamentary )

) No. 591. 20 
Jurisdiction )

In the matter of the estate of the late Herbert John Goddard 
Marloy of "Garoopna" Nuwara Eliya in the Island of Ceylon who 
died on the 26th day of February, 1963 at "Garor pna", Nuwara Eliya 
aforesaid domiciled in Ceylon.

Be it known to all men chat on the 29th day of August 1963, the Last 
Will and Testament and Codicil of Herbert John Goddard Marley, deceased, 
copies of which are hereunto annexed, woro exhibited read, and 
proved before this Court, and administration of all the property and 
estate, rights and credits, of the deceased was and is hereby 30 
committed to James Arelupar Na.id.oo of Colombo one of ihe two 
Senior Partners of thj firm of Julius & Creasy resident in Caylon 
at the time of his d:>ath and as such one of the Executors named 
in the Codicil, power being reserved to Henric Theodore Porora tho 
other Executor named in thJ Codicil to prove, tho said James Ar^lupar 
Naidoo being fir.-it sworn faithfully to executo the said Will and
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PI6 
Probate in

Codicil by paying the debts and legacies of tho deceased Testator as ^^ ̂  
far as tho property will extend and the law will bind, and also to District Court, 
exhibit into this Court a true, full, and perfect inventory of the said Nuwara Eiiya, 
property on or before the 30th day of April 1964, aud to file a true £ n̂1f 
and just account of hi-* executorship on or before the 30th day of 812.2.64. 
April 1964. -Continued

And it is hereby certified that the Declaration and Statement of
Property under the Estate Duty Ordinance have been delivered, and
that the value of the said estate on which estate duty is payable, as

10 provisionally assessed by the < 'ommissioner of Inland Revenue, amounts to
Rs. 1,084,238/-

And it is further certified that it appears by a Provisional 
certificate granted by the Commissioner of Inland Revenue-, and dated 
the 3rd day of February 1964 that Rs. 245,095/- on account of estate 
duty has been paid.

Given under my hand and the Seal of tho Court this 8th/12 day 
of February 1964

Sod. B. E. de Silva 
(Seal) District Judge.

20

30

P16A
Last Will of H. J. G. Marley (No. 459) attested by 

P. N. Baitholomeuz, Notary Public.
.Julius and Creasy, Drawn by us
Colombo. Sg<l. F. J. & G. do Saram.

Notaries Public. 
F. J. & (i. do Saram. 
Notaries, & C. 
Colombo.

No. 459.
This is the Last Will and Testament of 1113 Herbert John Goddard 

Marloy of (laroopna Nuwara Eliya in the Island of Ceylon.
1. I hereby revoke all Wills Codicils nnd other Tostamentarv 

writings or dispositions heretofore made or executed by me and 
declare this to bo mv Last Will and Testament.

P16A
Last will of 
H.J.G. Marley 
(No.459)-attes-. 
ted by P. N 
Bartholomeusi 
Notary Pnblic 
9. 10. 61

2. I hereby declare that 
tho year One thousand eight 
to Ceylon in tho year one 
and thereupon commenced a

I \vas born in Somers.ii in England in 
hundred and seventy seven that I came 
thousand eight hudrod and ninety six 

curoer as a tea-planter that I retired
from active life as a planter in the yea" One fchous md nine hundred
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P16A
Last will of 
H.J.G.Marley 
(No.459)-attes- 
ted by P N. 
Bartholomeusz 
Notary Pnblic 
9. 10. 61 
—Contini.tJ

and thirty that I built a home for myself in Nuwara Eliya and 
have lived therein since my retirement from planting and that it has 
for many years been and still is my intention to make Caylon my 
permanent home for the remainder of my life.

Victor Gnana- 
Colombo to ba

3. I hereby appoint David Ernes'; Martonsz and 
ratnam Cooke both of Messrs. F. J. & G. do S^ram of 
the executors and Trustees of this my Will.

4. Whereas on or about the 20th day of May 1957 I provided 
Messrs. F. J. & G. de Saram of Colombo with a sum of twelve thousand 
Eupees (Es. 12,000/-) and by a writing bearing the said date I 10 
instructed them to utilise the same in the event of my death for 
the purpose of running my house and grounds called "Garoopna" in 
Nuwara Eliya (hereinafter called "my said house" ) and for the 
living expenses cf my wife Eileen until she makes her own plans and 
Whereas the said sum is still held by Messrs. F. J. & G. de Saram 
on my behalf subject to ihe said instructions Now I do hereby cancel 
the said instructions and in lieu thei-etf I do hereby Direct the said 
Messrs F. J. & G. de Saram after my death to pay out of the said 
sum of twelve thousand Eupees (Es. 12,OGO/-) and any interest which 
may from time to time after my death be racoived by them thereon 20 
or on any parl thereof (less any income t-ix payable in respact of 
such interest) unto my said wife Eileen monthly or at such other 
intervals1! as may bo found convenient oi1 practicable a sum of or 
calculated at the rate of Ono thousand Eupees (Rs. 1,0JO/-) per mensem 
for her own use and to onablj her to meet her living expensos while 
she resides in my said h:>use including in such expenses all household 
liabilities for the pericd commencing on the first day of the month 
succeeding that in which I din and ending on the datj on which 
she vacates my said house A 11 such liabilities for the poriod up to 
the last day of tho month in which 1 die and all such liabilities as 30 
from the date on which tny said wife vacates my s lid house being payable 
by my executors and trustees at tho expense rf my residuary estate

items being apportioned at tuo discretion of my 
as boiw.wtn jiiom and my s ud wifo respectively 
which my said wife vacates my said house 

and 
said

and any apportir n,:bl3 
executors find trustees 
and if at the date on 
and intimates 
nc.1 to return

uo iny oxocutors 
any part of the

trustees in writing ho: intention 
sum of twelve thousand Rupe3S

(Es. 12,000/-) and int irest remains in the hands of Mossr-i F. J. & G. do 
Saram without having boon applied as herein before provided I diract 
them to pay such unapplied part to my said wife for her use 
absolutely and 1 declare ihav. she t urn ''household liabilities" used 
in Ihis clai s t of my Will shall me-in servants wages electricity and 
fuel bills telephony bills and. the like in respect of or connected 
with my said hous? and the norm; I vanning thero jf by my said 
wife but shall not include c si; of ivipau-s or insurance ov rat^s and 
taxes all of which shall be payable by my execultrs and trusco is at 
the expense of my residuary estate or otherwise as hereinafter 
pu-vided until salo of my said house.
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5. With respect to my household and personal effects I direct ^ JM6A
my executors first to permit my said wife within two months of H1".^. Mariey
the date of my death to select such articles thereof as she may (No. «9) attes-
care to have and to notify my ex3cutors in writing of the solection Beaithoiomeu'sz'
so made by her and secondly after my wife has made her selection Notary public 
to permit each of mv childrJn within four months of the date of * 10- 61 
my death to select such articles thereof as he or sh. i may care to have -Conttnue

10 (if necessary by mutual agreement between them so as to avoid an article 
being selected by more than one child) and to notify my executors in 
writing of the selection so made by him or her anil I give and 
bequeath unto my said wife and to each such child respectively all 
articles selectod and notified by her or as the case may be by such 
child and I declare that the term "household and personal effects" 
used in this clause of my will shall include (a) personal jewellery 
silverware plated ware glassware cutlery crockery linen photographs 
ornaments books other than books of accouni (b) my wife's bedroom 
furniture and (c) such other articles as my execulmvj after consultation

20 with my wife may decide to include therein but shall not include 
any other household furniture and effects.

6. I give devise and bequeath unto my executors and trustees 
my said house and grounds called "Garoopna" and all my household 
and personal effects therein not included in the definition of that 
term in clause 5 of this my will contained or whore so included 
not selected and notified by my said wife or bv mv children in 
pursuance of clause f> of this will and all other furniture, in my 
said house Tpon Trust to sell and convert into money the same at 
such lime or times as they may in their absolute discretion think

30 fit with all the powevs conferred by law on trustees ;,nd with power 
to my executors and trustees to postpone thu s^ile of all or any part 
of the same for such period as to them may seem proper without 
being responsible to any person benefiting undo: this my will for 
or in respect of consequent loss of any kind whatsoever and with­ 
out being responsible to my wife for or in respect of loss or 
diminution of income consequent on sale and with further power 
until such sale (a) to permit my said wife free of rent t > reside in 
the said houso fov such period not exceeding one yo.-ir from the date 
of my death as she may think fit and during such residence to

40 have the us 3 of the said household and personal effects and furniture 
without liability for loss or woar and t(Mr in the ordinary courso of 
use (b) to let or leass the s:iid house and grounds togotlr'r with 
such furniture therein as they may think appropriate at such rant for such 
period and < n such terms as my executors and trustees may in their 
absolute discretion think fit and (c) to pay to my said wife. ! ho nett 
rent received in ivspec; of any sr.ch letting or leasing after deducting there­ 
from the cost of current repairs and insurance all rates and tax"s and any
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Mariey

Notary Public 
9. 10. 61
—Continued

other charges or outgoings in respect of or connected with my said house 
which my executors and trustees at their like discretion may consider 

(NO. 459)- attes- should properly be charged against the said rent and upon the sale and 
Barthoiomeusz"' conversion of my said house and the said household and personal effects 

and furniture my executors and trustees shall hold the nett proceeds 
thereof in trust for distribution in accordance with tb.3 provisions of 
clause 9 of this my will as though such nett proceeds formed part of my 
residuary estate and were included in the provisions of that clause.

7. Whereas it was at one time my intention to bequeath to my said 
wife Eilloen by my Last will a sum of One hundred and thirty five tho- 10 
usand lawful money of Ceylon but I have since altered such my inten­ 
tion and now desire to make provision for benefiting my said wife to tho 
extent of One hundred and seventy five thousand Rupees (Rs. 175,000-) 
of lawful money of Ceylon and to give effect to such mv altered intention 
in manner hereinafter in this my Will appearing and Whereas my said 
wife having towards the end of last yoar expressed the ds-dro to join 
Peter Mellaaraichy of Nuwara Eliya in purchasing in equal undi­ 
vided half shares a rubber estat3 call M! Borakanda it became 
necessary for ms to provide financial assi-ibinc3 to enable tho said 
purchase to be completed which I did in manner following that is to 20 
say (a) I lent to my said wife a sum of Fifty Thousand Rupees 
(Rs. 50,000/-) fr3a of interest (b) I paid on behalf and at the request 
of my said wife and tho said Peter Mallaar itchy legal and other 
expenses connected with the completion of tha said purchase amounting 
to Seventoan thousand and four Rup3es (Rs. 17.0J4/-) and with ra^poct 
to the liability of my said wife t) ni3 for half tho said sum the 
same was to bo frea of intjrjs'a (c) I lent to tho said Pater Mellaaratchy 
a sum of fifty thousand Rup3ss (Rs. 50,003/-) on which lis Wcis to 
pay interest at two and one half p3r c:nit per annum and (d) I gave 
to tho Mercantib Bank Limitsd a guarant93 in rasp3ch of a sum of 30 
One hundred and twenty five Thousand Rup.o-; (Rs. 125,0 J;)/-) lent 
by the said Bank to my s ud wife and tb.3 said Pot-jr Mellaar i;ch/ on 
a joint loan account and wheroas taking into consideration the financial 
assistance thus provide;! by me as hereinbefore recited I now d).sire 
10 make provision design ad towards giving offset to my said, altered 
intention of benefiting my said wifo to the extent of tli3 said sum 
of One hundred and seventy five thousand Rup33S (Rs. 175,0 JO/-) Now 
I do hereby:-

(i) forgive and release unto my said wife free of all 
duties all sums which at my doath may bo owing by 40 
her to ma whether in rospoct of the said sum of fifty 
thousand Rupaes (Rs. 50,OJO/-) but by me to her or 
in rospocfc of tho sum of Might thousand hvo hundred 
and two Rupees (Rs. S,50.V/-) being one half of the SH id 
Legal and other expenses paid by me a.s aforesaid and 
I direct that any document or S3curity nig.iod by my
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wife relating to the said sums owing by mv said wife
J Last will ofto me which may be found among my papers at my H.J, 

death shall be cancelled and returned to her ted,,
Bartholomeusz 
Notary Public(11) direct my executors out or my estate to pay to the 9.10.6i 

said Mercantile Bank Limited the sum which at the ~Contlnued 
time of such payment shall bo found to bo owing to 
the said Bank for principal and interest upon the joint 
loan account in the name of my said wife and the said 
Peter Mellaaratchy and on such payment I direct my 

1C executors at the expense of my estate to obtain from 
tho Bank an assignment cession or other appropriate 
document in consequence of such payment having been 
made under or in respect of my hereinbefore recited 
guarantee.

(iii) forgive and raleas3 unto my said wife free of all 
duties and I diroct my executors to waive all my 
rights as against her in respect of one half of the 
sum paid to tat' said Bank consequent upon tho fulfilment 
of the directions set forth in tho foregoing sub-clauso 

20 (ii) of this clause of my will

(iv) give and bequeath to my said wife frea of all 
duties a sum equivalent to the difference between a sum 
of One hundred and seventy five thousand Rupees 
(Rs. 175,OOO/-) and the Mggivgata of tho following sums 
to wit (a) the sum of fifty thousand Rupees (Rs. 50,000/-) 
being the principal sum lent by me to my said wife and 
released by the foregoing sub-clause ii) of this clause of 
my will (b) the sum of Eight thousand five hundred 
and two Rupees (Rs. 8,502/-) beinj; hr.lf of the said legal 

30 and other expenses released by the forogoing sub-clause 
(i) of this clause of my will and (c) so much of one half 
of the sum paid by my executors to the snid Bank in 
accordance with tho direction contained in the forogoing 
sub-clause (ii) of this clausa of my will which half is 
released by the forogoing sub-clauso (iii) of this clause 
of my will as represents half tho sum owing to iiie 
said Bank on tho said loin account as at tho drvto of 
my death including intoroit calcuUt vl up to that dito.
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H.J.G.Marley 
(No.459)-attes- . 
ted by P. N 
Bartholomeusz 
Notary Pnblic 
9. 10. 61 
—Continued

(v) direct my executors to demand payment of all moneys 
owing to me by the said Peter Mellaaratchy and my 
executors shall take fill steps as may bo necessary for the 
recovery of the moneys owing by him to mo and shall hold 
the moneys so recovered or any property purchased by 
my said executors in execution of any decree obtained 
by them against him as part of my residuary estate 
and to be dealt with or disposed of as devolving therewith.

8. I give and bequeath fre-3 of all duties to each of my children 
hereunder mentioned the sum of One thousand Pounds (£1,000) Sterling 10 
of lawful money of Great Britain namely:-

(a) my son the said Ronald John Marley
(b) my son the said Donald Leslie Marley
(c) my daughter Lucy Constance Mary Gascoyno

9. All the rest and residue of my property estate and effects whether 
real or immovable or personal or movable of whatsoever kind and 
wheresoever situate and whether in possession expectancy reversion 
remainder or otherwise (after payment thereout of all my just debts and 
funeral and testamentary expenses) I give devise and bequeath in equal 
proportions unto my grandchildren whoso names and addresses are as 20 
follows:-
FFLL NAME OF GRANDCHILD PRESENT ADDRESS
(a) Christopher John Marley

(b) Richard David Marloy

(e) Philip Donald Marley

(d) Christine Susan Marley

(e) John Michael Whitehead 
Gascoyne

(f) Rosemary Anne Osweil

c/o African Highlands Tea Co., Ltd., 
Koricho, Kenya.
c/o B. S. A. Police, 
Post Box 96, 
Shabani, 
S. Rhodesta.
Gallbodde Estate 
Galboda, Ceylon.
Merri field, 
Aviemore Road, 
Crowborough, 
Sussox, 
England.
Ochiltree, 
Mayfiold, 
Sussex, 
England.
Venture Group, 
Norwood. Ceylon.

30

40
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Provided that if any of mv said granchildron shall predecease mo
i • i -I i i MJ ' i • i •• 4i.i • Last will ofleaving any child or children him or her surviving the share in my H. J.G. Marie/
residuary estate to which such predeceasing grandchild would have (N .0 : 459) ' *""'
been entitled had such grandchild survived me (hereinafter referred to BaithoiomeuW
as "a grandchild's trust share") shall bo held by my executors upon 9°,t0ar£|public
trust for the child or children of such grandchild living or en ' ' .

ji T i c -i ,i -i •<• j_i - —Continuedventre sa mere at the date of my death and it more than, one in 
equal proportions to vest in a son on his attaining the ago of twenty 
one years and in a daughtor on her attaining that agn or earlier

10 marriage With Power to my executors as such trust -us to retain any 
investmants representing or included in a grandchild's trust sh uv in 
the form in which the samo shall L>3 at th3 date of my deaih 
or to sell or join any other parson in soiling any of the 
said investments and to invest moneys resulting from any such sale 
or otherwise included in a grandchild's trust share and any unapplied 
income of that share on such forms of investment as my executors 
as such trustees may think fit as if they were the beneficial owners 
there* f

10. I declare that the said David Ernes! Martens/ nnd Victor
20 Gnanaratnam (Vjoko and any other executor or trustee for the time 

being of this my will being a proctor or other person engaged in any 
profession or business may charge retain and be paid all usual 
professional or other charges for business done' by them or him 
or his firm in relation to the proving of this my will and the 
administration of my estate and otherwise in relation to the trusts 
hereof and also their or his reasonable charges in addition to 
disbursement for all othot- work and business done and all time spent 
by them < r him or his firm in connection with masters arising 
under this my will including matters which might; or should have

30 been attended to in person b ,r a trustee not being a proctor or other 
provisional person but which such trusije might r<* is.mably i/eciuirj 
to be done by a proctov or other professional person.

In Witn ws Wheraof I tb.3 s lid Hn-'m-i; John (ioddard Alarley 
have set my hand to this my Las'; Will and T lament a,, Nuwara 
Eliya in the suu Island this ninth day of Oi-to!) •; Ono Thousand 
Nine Ilundi\ul and Sixty One. 
Signed publishel and declared by the- ) 
slid. Herbert John (ioddard. Marley the ) 
withinm.mod Testator as and for his Las'; ) S»d. II. .). (J. Marlny

40 Will and Testament in the Presence (.f us ) 
present at: the same time who in his presence* ) 
tii.d at his request and in the presence of ) 
each ether hereunto subscribe our names ) 
as witnesses )
Sgd. V (\ M dder 
Sgd. S. Bas lan.

Sgd. I* Nevillo Bar;h(Jomeusz. 
Notary Public.
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9. 10. 61
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N

I, Percival Neville Bartholomeusz of Nuwara Eliya in the Island 
of Ceylon Notary Public do hereby certify and attest that the foregoing 
Last Will having been read over by the therein named Testator Herbert John 
Goddard Marley in the presence of Vivian Carl Modder and Saveri- 
nayagam Bastian both of Nuwara Eliya aforesaid (the subscribing 
witnesses thereto) all of whom are known to me the same was signed 
by the said Herbert John Goddard Marley (signing as "H. J. G. Marley") 
and by the said witnesses (signing as "V. C. Modder" and "S. Bastian" 
respectively) and by me the said Notary in the presence of one another 
all being present at the same time at Nuwara Eliya aforesaid on this 
ninth day of October One Thousand Nine Hundred and Sixty One
Date of Attestation) Which I Attest
9th October, 1961. ) Sgd. P. Neville Bartholomew

Notary Public- 
(Seal).

10

P16B
First Codicil ol 
H. J. G. Marley 
(No. 479-attes- 
ted by P. N. 
Bartholomeusz, 
Notary Public) 
17. S. 62

P16B
First Codicil of H J G. Marley 

(No. 479-attested by P. N. Bartholomeuz, Notary Pnblic)
Julius & Civasy 
Colombo.

Drawn by us
Sgd. Julius & Creasy

Notaries Public.
No. 479.

20

I, Herbert John Goddard Marley of Garoopna Nuwara Eliya in 
the Island of Ceylon declare that this is a First Codicil to my Last 
Will and Testament bearing Number 459 dated the ninth day of 
October One Thousand Nine Hundred and Sixty One attested by 
Percival Neville Bartholomeusz of Nuwara Eliya aforesaid Notary 
Public (hereinafter referred to as "my s iid Will No. 459"). 30

W HERE A S:
1. By Clause 3 of my said Will Xo. 459 I appointed David 

Ernest Marterisz and Victor Gnanaratnam Cooke both of the firm of 
Messrs. F. J. & G. de Saram Procters and Notaries Public Colombo in 
the said Island of Ceylon to be the Executors and Trustees thereof

2. By clause 4 of my said Will No. 459 I directed the said 
Messrs. F. J. & G. de Saram to effect certain paymenis upon the terms 
therein set out out of the sum of Rupees twelve thousand (Rs. 12,GOO/-) 
held by thorn on my account and any interest which may from time 
to time be received by them tnereon or on an / p.irl thereof loss any 40 
Income Tax payable in respect of such interest.



330
P16B

3. I have made arrangements for the said sum of Rupees twolvo H'"/. G°dMari°y 
thousand (Rs. 12,000/-) and any intorast accrual theruon to be (No. 479-attes- 
transfered to the firm of Messrs. Julius and Creasy Solictors Proctors Barthofomeusz^' 
and Notaries Public of Colombo aforesaid and am now desirous of Notary Public) 
appointing the two Senior Partners resident in Ceylon at the time l7 - b - 62 
of my death of the said firm of Messrs. Julius and Croasy to be the -Con""ued 
Executors and Trustees of my said Will No. 459 in pi-ice of the said 
David Ernest Martensz and the s.-nid Victor Gnanaratnam Cooke.

NOW THEREFORE I HEREBY:
10 1. Appoint the two Senior Partners resident iu Ceylon :it the 

time of my death of the said firm of Messes. Julius and Creasy 
Solicitors Proctors and Notaries Public to bo tha Executors and 
Trustees of my said Will No. 459 in place of the siid David Ernast 
Martensz and the said Victor Gnanaratnam Cooke and I declare that 
my said Will No. 459 shall ba construed a^ if the said two Senior 
Partners resident in Ceylon at the time of my death of the said firm 
of Messrs. Julius and Creasy were substituted therein as Executors 
and Trustees thereof for the names of the said David Ernest Martensz 
and the said Victor Gnanaratnam Cooke and that the expressions

20 "my Executors and Trustees" and "my Executors" as therein used 
shall mean and include the said two Senior Partners resident in 
Ceylon at the time of my death of the said firm of Messrs. Julius 
and Creasy and the Executors and Trustees or Executor and Trustee 
for the time being thereof whether original or subsituted and

2, Direct and declare that the said sum of Rupees twelve thousand 
(Rs. 12,000/~) paid or to be paid to the said Messrs. Julius and Creasy 
as aforesaid shall be held by them upon tha s'-ime terms as set out 
and contained in clause 4 of my said will No, 459 and I declare that 
the said Clause shall be construed as if the name of "Messrs. Julius and 

30 Creasy'' was substituted therein for the name of ''Messrs F. J. & (J. de Saram"
In all other respects I confirm my said Will bearing Number 45!) dated 

the ninth day of October One thousand nine hundred and sixty one 
attested by the said Percival Neville Bartholomeusz Notary Public.

In Witness whereof I have hereunto set my hand at Nuwara Eliya this 
seventeenth day of May One thousaed nine hundred and sixty two.
Signed and Declared by the said Herbert John ) 
Godd'-ivd Marloy as and for a First Codicil to his ) 
Last will and Testament in the presence of us who )
at his roqueet in his presence and iu the presence ) Sgd/H. J. G. Marley. 

40 of one another all being present at the same time ) 
have hereunto subscribed our names as Witnesses. )

Sgd/Douglas Swans Sgd/.P. Neville Bartholomews/, 
Sgd/V. C. Modeler. Notary Public.
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H. J. G. Marley 
(No. 479-attes- 
fed by P. N. 
Bartholomeusz, 
Notary Public) 
17. 5.62
—Continued

I, Perciva] Neville Bartholomeusz of Nuwara E'iya in the Island 
of Ceylon Notary Public do hereby certify and attest that the foregoing 
Codicil having been read over by the thereinnamed Herbert John Goddard 
Marley in the presence of Doctor Douglas Edwin Swaris and Vivian 
Carl Modder both of Nuwara Eliya aforesaid the subscribing witnesses 
thereto and all of whom are known to me the same was signed by 
the said Herbert John Goddard Marley (signing as "H. J. G: Marley") 
and by the said witnesses (signing respectively as "Douglas Swaris" 
and "V. C. Modder") and by me the said Notary in my presence and 
in the presence of one another all being present at the same time at 10 
Nuwara Eliya this seventeenh day of May One Thousand nine Hundred 
and Sixty Two.

I further certify and attest that in the Original on page 2 in line 
28 the word "In" was typed after an erasure before the said Codicil 
was read over and signed as aforesaid.
Date of Attestation) Which I Attest
17th May 1962. ) Sgd. P. Neville Bartholomeusz.

Notary Public. 
(Seal)

The foregoing is a true copy of the Probate, 20 
Last Will and Codicil filed of record in D. C. 
Nuwara Eliya Testamentary Case No. 591 T. 

(Tendered Copy)
Sgd.

Secretary. 
25th Feby. 1964. District Court Nuwara Eliya

IN THE DISTRICT COURT OF COLOMBO
CERTIFIED COPY

Probato of the Will and Codicil of Herbert John Goddard Marley 
Deceased Net, Value of Estale, Rs. 1,084.240/74. 30 
Dated 8th/12 February 1964.

Julius & Creasy
Solicitors, Proctors & Notary Public 

Colombo.
DS3

Notes Written 
in Pencil

Security

D 53 
Notes written in Pencil

MA HA BORAKANDE ESTATE.
F/D. Rs. 150,000 to be endorsed.

Letter of Set - off (Stamp duty Rs. 5.50)
F/D 2 1/2% 

Loan with cost 5%
on diminishing balance.

per annum 40 
per annum

basis1


