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No.26 of 1669
IN THE JUDICIAL COMMITTEE CF THE PRIVY COUNCIL

ON APPEAL

P
FROM THE COURT CF APPEAL, OF THE SUPREME COURT
CF JUDICATURE, GUYANA

DETWEETDN:

GUIANA TINDUSTRIAL AWD COMMERCIAL
INVESTMENTS LINMITED Appellants

THE COMITLSSIONER OF IWLAND R
REVENUE Regpondent -, -

e

CASE FOR THE RESPCNDENT
e RECORD
Le This is an appeal brought by leave from Pe 56

a Judgment and Order of the Court of Appeal

of Guyana (Luckhoo Chancellor, Cummings and

Crane J.Jei.) dated 20th January, 1969,

following an appeal by the Appellant from a

Judgment and Order of Tumckhoo C.d. sitbing in pp. 8, 13
Chambers dated 1lth August 1964 in favour of

the Respondent.

2e The sole question in issue is whether for
the purpose of compubting bthe "net property"

of the Appellant ag defined in Section 3 of

the FProperty Tax and Gift Tax Ordinance of

1962 (hereinafter referrsd to as "The Property
Tax Ordinance") as at the valuation date of
30th Hovember 1961, a sum of #1861 was a "debt
owed" by the Appellant at that date. The said
sum was the Appellant's liability to income tax
for the Year of Assessment 1962 based on its
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profits for the year ending on the said
valuation date.

%3, At all material times Section 7/ of the
Property Tax Ordinance was as follows:-

"Subject to the provisions of this
Ordinance, the more particularly to the
other provisions of this Part of this
Ordinance, there shall be charged levied
and collected for each year of assessment
a tax to be called the Property Tax) 10
at the appropriate rate or rates
specified in the first schedule to this
Ordinance, in respect of the net
property, on the corresponding valuation
date, of every person.”

The expression "net property’ is defined
in Section 3 of the Property Tax Ordinance,
so far ag is relevant, as follows :-

"*net property' means the amount by which 20
the aggregate value, compubted in

accordance with the provisions of this
Ordinance, of the property of any person

on the valuation date is in excess of the
aggregate value of all the debts owed by

him on that date other than -

(a) any debt incurred without consideraticn
or without full consideration, in
money or money's worth,

(b) any debt incurred which is not wholly 30
for his benefit,

(¢) any debt in respect of which there
is any right to reimbursement from
any other person unless such reimburse-
ment cannot be obtalned,

(d) any debt charged or secured on, O
incurred in relation to, any property
of his which is ‘o be excluded for
the purposes of the Property Tax under
the provisions of this Ordinance, and R0

(e) any debt incurred by him oubside
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British Guiana other than any such
debt which is contracted to bhe paid
in British Guiana or secured on
property in British Gulans,

and account being taken not morse than
once of the same debt charged upon
different portions of property;"

4y The facts of this case may be briefly
summarised as follows -

(1) The iAppellant was at all material times

a public company csrrying on the business of
holding shares in other companies. It started
business on lst December 1960 and drew up its
first =ccounts to 30th November 1961l. Under
Section 9 of the Income Tax Ordinance it was
permitted to btake its profits for the year
ending 30th November 1961 as its profits for
the year preceding the year of assessment 1962
which would be liable to tax in the year of
assessment 1962. Accordingly, under Section 8
of the Property Tax Crdinance which came into
operation on lst January 1962 the Appellant
was also pernitted to treat 30th November 1961
as its valuation date for the purposes of
Property Tax for the vear of assessment 1962.

(ii) In its Property Tax return for the year
of assessment 1962 submitbted on 2nd Mey 1963
the Appellant rebturncd net property of the
value of £3,966,250 after deducting as debbs
owed, inter alia, 117,000 and g1l861 in
respect of a provision for dividend and a
provision for taxation respectively. The
Appellant also claimed, and was allowed, a
set—orl of property tax in respect of shares
owned in other companies by virtue of Section
1% of the Property Tax Ordinance. The
Appellant subsequently relinguished the claim
to deduct the provision for dividend. By a

letver dated 28th October 1963 the Commissioner

of Inland Revenue refused to sllow the
provision for btaxation of #1861 sz debt owed
at the veluation date of 30th November 1961,
Out of which refusal this appeal arises.
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RECORD (1ii) By 30th November 1961 no assessment to
income tax for any year of assessment had been
made on the Appellant. The profit of the first
year of the Appellant's business did not come
into charge until the year of assessment 1962,
that is, lst January to 31lst December 1962,

The amount of g1861 was the Appellant's

liability to income tax for the year of

assessment 1962 calculated on the bagsis of the
%ppellant's Erofit for the year ending 30th 10
November 196l. The net chargeable income of

the Appellant for the year ending 30th November
1961 was $251,887.45 against which set-offs in

the amount of g250,027.35 were available,

Pe 6 leaving a balance of P186Ll: see Notice of
Appeal to Judge in Chambers.

5. (i) The Appellant appealed against the

refusal of the Respondent to allow the provision

for taxation of 1861 as a deblt owed as atb

30th November 1961 to the Board of Review. in 20
DPe 67 a decision given on the 25th April 1964, the

Board held unanimously that the sum of 1861

was not a debt owed at that valuation date.

The Appellent appealed to Judge in Chambers.
Pe 8 The appeal was heard by ILuckhoo C.d. and

judgment given on 11lth August 1964,

(ii) The learned Chiecf Justice disbinguished a

1iability to pay income tax which in British

Guisna srose as soon as income was derived and

the fixed amount that eventually became payable 30

as a result of that liability. Applying that

digtinction, he held that, although at the

valuation date there was a liebility on the

Appellant to pay income tax in The succeeding

year, there was no debt duc ab that date since

the Respondent could not then enforce any payment.
pe 10 The Learned Chief Justice appeared to construe

"debt owed" in the definition of "net property"

as equivalent to "debt due". He considered

that various sections of the Income Tax Ordinance 40

some introduced subsequently, pointed to the

same distinction, namely Sections 694A(4),

69C(1), (2) and (5).

The learned Chief Justice dismissed the
ps 11 argument advanced for the Appellant that the

4.
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property tex was a btax on "net worth'" which
was nmarket value taking into account all
liabilities. There was no provision in the
Income Tax and Property Tax Ordinances by
which an income tex liability was a charge on
property.

He did not congider that the IEnglish
case of In re Duffy (deceased), Lakeman V.
Atterney General,/1948/ All E.R. 756 was
directly in point owing to the dissimilarities
between the preceding year basis of tax
under Case I of Schedule D in the United
Kingdom and the basis of imposing tax in
British Guiansa. In British Guians, the
position was that there was a liability to pay
income vtax as soon as income arose in any
year, but, generally, there was no debt of
income btax due until the following year when
that incone wvas assegsed.

6. (1) The Appellant appealed against the
Judgment of Luckhoo U.d. to the Court of
Appeal of the Supreme Couxrt of Guyana

(Tuckhoo Chancellor, Cummings and Crane JJ.h.).
Judgment was given on 20th January 1968 by

a majority (Cummings J.A. dissenting).

(ii) The learned Chancellor agreed with the
Judgment to be given by his brother Crane J
and occurred in dismissing the appeal. He
observed that wide powers were given to the
Respondent to accept or reject a taxpayer's
return of income under the Income Tax
Ordinance. The Respondent, not the taxpayer,
fixed the Gaxpayer's liasbility to tax. 4s no
assessment could be made on profits earned to
50th Movember 1961 untilthe calendar year
1962, no debt of income tax in respect of
those wofits was owing at 30%th November 1961.

she g

(1ii) Cummings J.i., in a dissenting Jjudgment,
analysed at length the cases cited before him
which bore on the meaning of debts, debts due
or owing or accruing. He considered that
there was established a distinction, on the
one hand, betwesn debts in pracsenti and debts

5'
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in futuro which were both "debts owing" and,
on the other hand, bebween liabilities based
on a conbtingency which were not '"debts owlng".
There was no contlngency in the present case.
The obligation or liability arose as soon as &
profit wes dissolved.

The learned Justice of Appeal considered
that the learned Chief Justice had misdirected
himself by reading "debt owed" as "debt due'.
Consequently, Inland Revenue CommisSsioners Ve

Port o; London %uthg;;ﬁy 1923/ A.Ce 507/ did not
help tne Respondent. L9/ 207

Turning to the object of the property tax,
the learned Justice of Appeal considered that
it was to impose a tax on net worth, that is,
the value of assets less what would have to be
paid to creditors even though payment was
deferred. The Respondent became a statutory
creditor as soon as income arose in the year
ending 30th November 1961. He also considered
that Section 10(b) of the Esbate Duty Ordinance
was in pari materia with the sections of the
Property Tax Ordinance in issue. In practvice
"debts" in that section included liablility to
tax not assessed at the deceassd's death on
profits arising up to the deceased's death.

(iv) In the opinion of Crane J.4., there was a
distinction between a debt owed and debt due
which lay in the time for payment. With a debt
due the time must have arrived, but not so with
a debt owed. The solution to the issue lay in
finding the meaning of "debt owed" in the
Property Tax Ordinance and of "liability" and
"indebted'" in the Income Tax Ordinance.

The learned Justice of Appeal considered
that in the cases under the repealed Common
Law Procedure Act 1854 which contained the
expression "debt owing or accruing'" it was
clear that there had to be an existing
obligation before there was a "debitum in
praesenti”. The charging sections of the
Income Tax Ordinsnce, namely Sections 5 and 48,

need for an assessment. However, a liability

S

10

20

30

40



10

20

AS 3]
o

40

was not an obligation. The decision in
O'Driscoll v, Manchester Insurance Committee
1915/ 5 K.B. 499 was not auchority for the
fact that an unguantified amount could be a
debt owing giving risk to an obligation tc pay.
An obligation had there already been created
by the Hational Health Insurance Regulations
and articles of agreement. There was no
cbligstion to pay an amount unless that amount
was capable of being quantified. The learned
Judge relied on Seaobrook Estates Co.Ltd. Ve
Ford /I94Q/ 2 211 E.Z. O&. The Iiability
created by Section 5 of the Income Tex Ordinance
did not become an cobligation until an
assessment had been made.

The same resgult was reached by treating
an cbligation as no less the right of the
creditor than the liability of the debtor.
While there waes only a liablility of the debtor,
as when there was income derived by a subject
but not assessed, no legal obligation existed.

Accordingly, no legal obligation to pay
the sum of B1l861 existed at 30th November 1961.
The learned Jjudge saw confirmation of this in
Sections 39(1), 69C(1), 2(2)(a) and 5 and 71
of the Income Tax Ordinance.

7 (i) The Respondent respectfully submits
that the problem before the Court is (1) to
give a meaning to the expression "debts owed"
as 1t occurs in Section 3 of the Property Tax
Ordinance and (2) to determine whether at 30th
Hovember 1961 the provigion for taxation of
21861 was a "debt cwed" in the relevant sense
under the terms of the Income Tax Crdinance.

(ii) On the first question, the Respondent
submits that a word having a clear, primary
legal meaning is to be gilven that meaning in
construing a Statute unless the result is to
defeat the object of the legislation or o
produce an absurdity. It is submitted that the
expression "debt owed" has a clear, primary
legal meaning. The gignificance of debt is

"a sum of money due by certain and express
agreement’ (Blackstone's Commentaries 3, 153)

r~
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or, where the debt arises out of a statute, by
implied agreement (ibid. %, 158). The essence

of a debt is therefore twofold. First, there

must be a fixed sume. Second, the debtor is
presently obliged, to pay the sum, whether
immediately or in the future, subject Tto no
contingency. The significance of "owed" in

this context is, in the Respondent's

respectful submission, "not necessarily

payable'. 10

(iii) The Respondent submits that the legal
meaning of "debts owed" should be preferred to
any popular meaning on the further ground of
|the use of expressions involving '"debt" or
Nigbilities" in the Property Tax Ordinance.

In the Respondent's subnmission, "debt due" in
Section 12(1)(c) of the Property Tax Ordinance
is to be contrasted with "debts owed! in

section three. lMoreover, the gifts tax lmposed
in the same ordinance envisages a valuation of 20
shares in or debentures of a company by
refersnce to the market value of the company's
assets less its liabilities including
ligbilities not yet mstured and contingent
liabilities (Section 18(4)(a)(l) of the Property
Tex Ordinance). "Contingent liabilities" are

to be contrasted with "debts owed", and both

are to be given their meaning in law.

(iv) The Respondent submits that if the

expression "debt owed" is given its meaning in 30
law, the object of the property tax is not
frustrated, nor is any other absurdity produced.
The property tax is not a tax on net worth or
market value of property. The system of

valuation of property in section twelve of the
Property Tax Ordinance ignores market value for

the most part, and is based instead on the cost

of acquigition or market value on acquisition

of property. No injustice results necessarily
from the inability of a taxpayer to deduct 40
contingent ligbilities that are not debts owed
from a valuation of his property which must

usually be less than its market value.

Moreover, the property tax is an annual
tax. The accurate estimate each year of the

e
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value 01 contingent liagbilities of a taxpayer
would involve much labour. The scheme of

the property tax is to ignore lighilities
which have not crystallized into debits owings.
To the objection that in principle it would
seen inecguitable to include as property"
rvg hts Vﬂetmﬁr conditicnal or convingent but

to digallow as deductions conditional or
conumugelt ;Mab17lulen, tdb Regpondent replies
that where the liablliity is forQSue”bl@ at the

time of acquisition of ﬁhe property, the method
of wvaluwation set out in section 12 of the
Property Yex Ordinance avoids any injustice.

in D)

Conve rsely the gifts tax contained in

the same Ordinance is not an annual taxe.
¢t might be expected that for such a btax an
accurate assessment of the vaslue of the
subject matter of the gift would be required
teking into account conditional and contingent
liabilities. Buch an assesgsment 1s provided
for in section 18 of the Property Tax Ordinance.

(v) 1In so far as the Appellant intends to
rely on C'Discoll v, Manchester Iasurance
Comm1+toe)él 15 / %3 ©.B. 499, The Kespondent
respectfully submnits that in the Jjudgments 1t
was not made clear by the learned judges
whether they considered Dr. owbe_y' claim o
be a debt owing or a debt accruling. il v
was tne latter, 1t was stx ¢0u13 not a debt at
all but merely a claim about bto crystallize
~.ato a debt. Alternatively, under the terms

Dr. Bwee ny' contract, he was entitled to
s fixed apount once he had done certzin work,
There was a debt owing then in existence though
it might not be pasid in full.

(vi) On the second questi on, the Respondent
regpectiully subalits that income tax is not a
"debt owed" in the relevant sense until an
agsessment has been made Until that time, no
fixed amount is owed by the taxpayer. The
Respondent may not accept the Gaxpayer's
return (SeCLlOﬂ 48(2)). Again, the rabe of
tax may be altered or new allownuceu given.
Secondly no amount is "owed". The taxpayer
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is not presently obliged bto pay tax until an
assessment has been made. TFor example, should
the Respondent fear that a subject might

leave the countyry without being assessed to
tex which may prove irrecoverable, he may
require the subject to make a return, assess
him, and require securiby for payment (Sec?lon
49(2)). The implication, it is submitted, is
that the Ordinance itself does not create an
obligabtion to pay tax; it provides the machinery 30
whereby an obligation arises. Nor indeed
without an assessment would income tax become
a debt payable (Section 67(1)).

(vii) In so far as the Appellant intends to
rely on Commigssion of Inland Revenue V.
Barcellos /1957 / B.G.L.k. 105 as authority
for the proposition that unassessed income tax
in Guyana is a debt, the Respondent submits
that 1t was merely decided in that case that
unassessed income tax was a liability within 20
the meaning of section 35 of the Insolvency
Ordinance, that is, a liability present or
future, certain or contingent. The Respondentb
concedes that once profits have been derived,
income tax though unassessed is a fubure or
contingent liability (In re Sutherland (dec'd)
Winter v. Inland Revenue Commigsioner /19637
4.C. 235),

Ee The Respondent humbly submits that the
mejority decision of the Court of Appeal should 30
be upheld and that this appeal should be

dismissed with costs for the following among

other

REABSBONS

(1) BECAUSE the expression "debbs owed" as it
occurs in section 3 of the Property Tax
Ordinance must be given its ordinary, legal
meaning.

(2) BECAUSE income ‘vax in respect of income
derived but not assessed is not a "debt 40
owed" within the meaning of that expression
in the Preperbty Tex Ordinance

10.



RECAUSE the decision of Tuckhoo Cede
right.

BECAUSE the decdisions of Luckhoo
Chancellor and Crane J.h. wore right.

8. J. L. OLIVER

11.

Was
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