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I THE PRIVY COUNCIL 19 of 1970
UNIVERSITY OF LONDON
ON APPEAL INSTITUTE OF ADVANCED
FROM THE SUFREME COURT OF JAMAICA LEGAL STUDIES
T OMAY1973
BRETWEEN: 25 RUSSELL SQUARE
LONDON W.C.1{
ARNCLD MALABRE AND COMPANY LIMITED (Defendant)
Appellant
—and-
KINGSTON PILOTAGE AUTHORITY (Plaintiff)
Respondent
CASE FOR THE APPELLANT
RECORD

1. This is an appeal from the Judgment of the Court

of Appeal of Jameica (Mr.Justice Waddington presiding, P53
Mr,Justice Bhelly and Mr.Justice Luckhoo) dated the

5th day of April 4968 dismissing an appeal from the
Judgnent of His Honour Mr.H.R.Campbell delivered on

the 14th day of November, 1966 whereby he found proved P34
each of two complaints by the Respondent against the
Appellant and ordered the Appellant to pay £27.6.11 in pp 1-2
respect of the first complaint and £27.6.410 in respect

of the second complaint together with costs taxed at b4z
the sum of &£234.0.1.

2. These complaints were filed to debermine whether
on its true construction The Pilotage Law (Lew 28 of
1957) (hereinafter referred to as 'The Law?) has so
chamged the law hitherto prevailing as to entitle the
Respondent as Pilotage Authority for the part of
Kingston to two sets, instead of one set, of fees in
respect of pilotage services rendered in the Port to
either an inward or an outward bound ship. The Law
creates compulsory and optionel pilotage limibts in
the FPort. For pilotage from berth to the compulsory
pilotage limit %or vice versa) the Appellant says
that pilots are entitled to one fee only, whilst

the Respondent contends that pilots are entitled to
one fee between the compulsory and optional pilotage
limits and another fee between the optional pilotage
limit and berth.

3. The relevant vackground facts and the principal

statutory provisions are set out in the Judgment of

Mr.Justice Waddingbon from line 31 on page 54 to line

10 of page 59 of the Record and the Appellant adopts PP 54-59
that passage as pert of its Case. To avoid duplication

it is not separately repeated here. References here-

inafter mede to regulations are to the Pilobage (Board)
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RECORD Regulations, 1957.

Pp4 ~42

4. Regulations 33 (1) and (3) provided as follows:-

¥33. (1) The fees in respect of pilotiage services
within the compulsory pilotage limits of first class
ports shall be as follows-"

"33, (3) The fees payable in respect of pilotage
services in optional pilotage areas shall be the

Same as are prescribed by paragraphs (1) and (2)

above.

Regulations 44 (1) (£) and (j) and 14 (2) provided: 10

14, (1) The pilotage services at outports shall
be under the general supervision of the Marine
Superintendent, and an outport pilot shall -

(f£) not leave a ship piloted by him unless she

is berthed alongside a wharf or jetty or brought
to a safe anchorage or if outward bound, until the
appropriate limits have been reached:

Provided that in the case of an outward

bound ship, the pilot may, with the approval

of the master, leave the ship before the 20
appropriate limits are reached if, by reason

of weather conditions his return to shore

will be endangered by remaining or. such ship

until such limits are reached.

(j) when he is about to take chargc of a ship which
is outward bound. or which is aboubt to be
moved from where she is lying, go on board and
report himself to the master or officer in
command before the appointed timeso as to enable
her to be moved out frcm the wharf or jebty ox %0
to proceed to sea or to her destipation;®

%44, (2) The dubies of an outport pilot in fegard
to an outward bound ship shall commence as soon as
such ship begins to unmoor for the purpose of
proceeding to sea.

On inbound ships his dutbies shall commence when
he bo§rds the ship in any position within a pilotage
area.

5. The Resident Magistrate in his Judgment held as
follows:- 40

"This Oourt cannot find that the compulsory
limit must go to the foreshore passing over the
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RECORD
optional line. In the outports all the optional
areas are inshore of the optional line and so
it nust be in the port of Kingston. The Law gives
power to tvhe Boaxnd to define the limits of pilotage
and the Board can make regulations for defining
rilotage areas and distinguishing the part which
is compulsory and the part which is optional
and this has been done. 42

The Master is given instead of the old
excused limit the right to navigate in the optional
area wivtih or without a pilot and this he can choose.
A Master clearly could never be prosecuted if the
linits were not defined and set apart. The law
could nevr intend that pilots only paid an optional
fee when they did some particular work like noving
2 ship from dock to dock and yet when a vessel
coming into port pey only one fee for service over
the compulsory limit and over the optional limit.M

6. The Appellant appealed to the Court of Appeal of

Jamaica and that Court by a majority (MMr Justice

Wadlington discenting) dismissed the appeal. Mr.Justice

Shelly, who was one of the majority, rejected the PP 53-80
coustruction of regulation 30 which would make the whole pp 62-7T
of the pilotage area for the Port of Kingston a

cenpulsory pilotage area and nake a part of that same

arca an optional pilotage area, and also rejected the

concept of looking at the nature of the voyage on which a

ship is engaged in order to determine whether it is

navigating in a compulsory pilotage area. His Lordship

concluded that -

(1) The compulscry pilotage area and the optional P 71
pilotage area of the port of Kingston are
nubually exclusive;

(2) A pilot is entitled to be paid a separate fee
in recspect of services performed within the
limits of each erea by virtue of regulations
15 (1), 15 (2), 33 (1) and 33 (3), on inward P 71

and outward bound ships

7. Mr.Justice Duckhoo, who was also one of the mejority,
expressed the view that sections 32 and 34 of the Law do e 71 -
not appear to contemplate an optional pilotage area of a 81
port being part of a compulsory pilotage area, or vice versa;

that the amounts in the geale of prescribed fees do not

rcally assist in the dtermination of the question in issue

in this case; and that the provisions of regulation 14

nust be read subject to the provisions of sections 32 and

24 of the Lew zad are applicable only in so far as they do

not conflict with the provisions of those sections, with

the result that the provisions of the regulation cannot

cxtend the obligation of compulsory pilotage laid down in

sections 32 and 34 of +the Law.
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PP 53 8. Mr.Justice Waddingbon, who dissented, distinguished

-62 between a Ylimit" and an "area" and held that
irrespective of whether the pilot referred to in the
complaints engagéd in navigation in the optional area
he was still performing pilotage secrvices within the
compulsory limit for which he was engaged and which
attracted the fees prescribed by regulation 33 (1).
His Tordship accordingly concluded that the
Legislature did not intend to make any such radical
change in the general pabttern of fees payable as was
contended by the Respondent, and that the fees
prescribed by regulation 33 (3) were only intended to
be payable for such services as a pilot was engaged vo
perform exclusively within the optional area.

. If the Respondent!s argument were correct the
enactment of the Liaw would have had the effect of
doubling the pilotage fees hitherto payable in respect
of the services of a pilot for an inward bound ship
from the compulsory pilotage limit of a port to berth
or safe enchorage, and similarly for an outward bound
ship. But there is no or no sufficient warrant for
ascribing such an intention to the Legislaturc.
Moreover, the master of an incoming forcign ship would
be entitled to dispense with the services of a pilet
once the optional pilotage limit was reachcd, bthereby
not only hazarding his ship, bubt also endangering the
port.

10. Regulation 44 is applied to the port of Kingston
by regulation 3 (2) of The Pilotage (Authority)
Regulations, 1957, contained in the Second Schedule

to the Law. Regulation 14 (1) (f) forbids a pilot to
leave a ship piloted by him unless she is berthed
alongside a wharf or jetbty or brought to a safe
anchorage, or if outward bound, until the appropriate
limits have been reached. This has the effect of
rendering it compulsory for an inward bound ship to

take a pilot even within the optional pilotage limit.
Similarly, when a pilot is about to taikke charge of a
ship which is outward bound he is required by regulation
14 (1) (j) bo go on board and report himself to the
master before the appointed time so as to enable her to
be moved out from the wharf or jetty or to proceed o
sea or her destination. Although where a harbour
movenent only was contemplated, this provision might be
construed as applying only in the event of the cption

to take a pilot having been exercised, reguletion 14 (2)
states that a pilot's dubties in regerd to an outweaxd
bound ship shell commence as socn as such ship begins to
unmoor for the purpose of proceeding to sea.

1". The limits of the pilotage areas are defined by
regulation 30 and are depicted in relation Lo Kingston
on the chart (exhibit 2). The very fact that in relaticn
to every port the cptional pilobage linit is inshore of
the compulscry pilotage limit suggests that it is only
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for movements occurring exclusively within the
optional pilotage linit that pilotage is not intended
to be conpulsory. There is in any event no warrant
for adopting the opbional pilotage 1limit as itself
constituting an inshore compulsory pilotage limit.

12, Regulabion 15 stipulates that the fees specified
in Part IV of the regulations shall be payable in
respect of pilotage services within the compulsory
or optional limits respectively of any port. Part IV
of the Regulations consists of regulation 33.
Paregraph (1) prescribes the fees payable in

respect of pilotage services "within the

compulsory pilotage limits", whereas paragraeph (3)
states that "the fees payable in respect of pilotage
services in optional areas shall be the same as are
prescribed” by paragraph (1). The Appellant says
that the effect of stipulating that the fees shall
be "the same" (rather than at a particular “rate', as
in paragraph(2)) is that the prescribed fees are
payeble for pilotage services within compul sory -
pilotege limits irrespective of whether such
services are rendered either wholly or in part in an
optional pilotage area. It makes no difference
whether the services rendered within compulsory
pilotage linits are rendered within ean optional
pllotage area: +the fee is the same.

15. In each port the optional pilotage area consists
orf the area between the optional pilotage limit and the
foreshore. The compulsory pilotage area consists

of the area between the compulsory pilotage limit

annd either the foreshore or (as Mr Justice Waddington
held) the opbional pilotage limit. If it consisito

of the whole pilotage area, the Appellant says that
because oll the services are rendered within the
compulsory vilotage limit the fees prescribed by
regulation 33 (1), and only those fees, are payable.
If the compulsory pilotage area is separate from the
optional pilotege area, then whether or not the
naster of an inward or outward bound ship avails
hinself of the rzight to pilot and conduct his own
ship within the optional pilotage limits, the fees
payable are vThe same, because the pilot has been
engaged to pilot the ship inward to her berth or (as
the case may be) outward to the compulsory pilotage
limit and has mede available his services for thab
DUrpose.

1. It is for services rendered in accordance with
regulations 14 (1) (£) and (j) and 14 (2) that a pilot
falls to ve paid and the services prescribed by those
regulations are consonant with the practice before
1957 on occasions where a pilot was engaged.

5.
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15. The Appellant will accordingly subnit that
the Judgment of the Court of Appeal of Jamaica was
wrong and ought to be reversed for the following
anongst other

REASONS

(1) BECAUSE the same, and no different,fees axe

(2)

(3)

4)

(3)

6)

payable for all pilotage services rendered
within the compulsory pilotage limit of

the Port of Kingston irrespective of

whether any are rendered in the optional 10
pilotage area;

BECAUSE the fees prescribed for services

in the optional pilotage area are applicable
only to services rendered exclusively within
that aresa;

BECAUSE. the Legislature cannot be supposed

or shown to have intended any departure Iron

the law prevailling before the enactient of

the Pilotage Law 1957 namely that only one

fee was payable to a pilot for conducting

an inward bound ship to a berth or anchorage 20
in the port and one further fee for conducting
that ship to sea;

BECAUSE whether or not the opbtiocnal pilotage
area forms part of the compulsory pilotage
area the fees payable for pilotage services
depend on what the services are which the
pilot has been engaged to perform;

BECAUSE the regulations prohibiting the

pilot from leaving an inward bound ship until
she is at berth or safe anchorage and 30
stipulating that his duties in regard to

an outward bound ship shell commence as scon

as such ship begins to unmoor, meke plain

that the master of such ship is bound to

take and employ a pilot even in the optional
pilotage aresa;

BECAUSE the judgments of the majority of the
Court of Appeal of Jemaica were wrong and
ought to be reversed;

(7) BECAUSE the judgment of the Presiding judge 40

in the Court of Appeal was 1ight and ought
to be affirmed.

ANDRTW LEGGADT,
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